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PRELI M NARY STATEMENT

Thi s proceeding i nvol ves the appeal of the circuit court's
denial of M. Witfield s Mtion to Vacate Judgenent and
Sent ence. The notion was brought pursuant to Fla. R Crim
Proc. 3.851. The Defendant filed a tinely notion for post-
conviction relief in the Circuit Court of the Twelfth Judici al
Circuit. The Court conducted a Huff hearing pursuant to Huff
v. State, 622 So.2d 982 (Fla. 1993), on Novenmber 20, 2002. At

t he conclusion of the hearing, the Court determ ned that the
Def endant was entitled to a hearing on clains I, I, LI, IV,
V, VIl, XlIl, XIII, XIV, and XVI, and that the Court woul d hear
argument only on claims VI, XV, Xl X, and XX Prior to the
begi nni ng of the evidentiary hearing on May 22, 2003, the Court
granted counsel’s notion to proceed with testinony as to claim
AV/

The follow ng synbols will be used to designate references
to the record in the instant case:

"R." -- The record on direct appeal to this Court foll owed
by the appropriate page nunber.

"PC-R. " -- The post-conviction record on appeal followed by
t he appropri ate page nunber.

“Order” — The |lower court order denying postconviction

relief.



REQUEST FOR ORAL ARGUMENT
This is an appeal fromthe denial of postconviction relief
in a capital case. This Court has allowed oral argunent in
other capital cases in a simlar posture. A full opportunity
to air the issues through oral argunent is necessary given the

seri ousness of the clains rai sed herein.

STANDARD OF REVI EW
The appropriate standard of review is de novo where the
trial court has abused its discretion by basing its judgnent on
an erroneous view of the |[|aw Further, all ineffective
assi stance of counsel issues raised herein are m xed questions

of law and fact. Such matters require de novo review.

STATEMENT OF THE CASE

On June 19, 1995, M. Whitfield was arrested for the nmurder
Cl aret ha Reynol ds. A grand jury indicted M. Wiitfield for
first degree nurder and subsequently charged by i nformation for
armed burglary and sexual battery with a deadly weapon. M .
Whitfield was convicted on all counts. A penalty phase was
conducted for the first degree nurder conviction. M. Witfield
was sentenced to death by a jury vote of 7-5, one vote shy of

a life sentence. This Court affirmed M. Whitfield s



convictions. Wiitfield v. State, 706 So.2d 1 (1998).
STATEMENT OF THE FACTS

No constitutional right is celebrated so much in the

abstract and observed so little in reality as the

right to counsel. - Stephen Bright.

Ernest Whitfield was arrested and tried for first degree
murder in 91 days, the sanme time it would take a court to
adjudicate a traffic case. M. Witfield s case was rushed to
judgenent because his attorneys conpletely abdicated their duty
to advocate. Def ense counsel did not conduct a neaningful
i nvestigation, lost crucial evidence that was avail able to them
and presented a defense that had no chance of prevailing. Worse
yet, they failed to call |lay wtnesses and presented i naccurate
information to the jury during the penalty phase hearing. As
a result of counsel’s deficient performance, the rights of M.
Whitfield and the jury were viol at ed.

M. Whitfield s case is a tragic exanple of bad judgement.
His attorneys were highly trained and conpetent and had
prevailed in trying cases with simlar factual scenarios. M.
Whitfield s attorneys knew the law in the area of death penalty
[itigation. However, in those 91 days, M. Witfield s
attorneys did not act as an attorney that is guaranteed by the
Sixth and Fourteenth Amendnent to the United States

Constitution. M. VWhitfield s attorneys allowed their client



to dictate the strategy to be followed, which is reserved for
the attorney. Both attorneys surrendered their duties to a man
under the influence of chronic and sustained crack cocai ne
abuse, a man who his attorneys agreed suffered from a major
nmental disorder, and a man with low intelligence. Def ense
counsel allowed M. VWhitfields to run the show and as a result
of their inaction, M. Wiitfield did not received the benefit
of effective assistance of counsel.

At trial, this once Baker Act-ed nmentally ill, brain
damaged individual literally renmoved hinself entirely fromthe
trial and |l eft the courtroom See Wiitfield v. State, 706 So. 2d
at 3-4. He attenpted to discharge his attorneys. The trial
court conducted both Nelson! and Faretta? inquiries. While the
trial court found M. Whitfield s counsel conpetent, it
recognized his right to represent hinself regardless of the
actions of his attorneys. The only hurdle in M. Witfield s
path was the Faretta inquiry. M. Witfield failed the test.
The trial court found that “he was not conpetent to represent

himsel f”, a fact this court recognized. Witfield, 706 So.2d

at 3. \Whitfield stated that “he could not think rationally”.

! Nelson v. State, 274 So.2d 256 (Fla. 4" DCA 1973).
2 Faretta v. California, 422 U.S. 806 (1975).
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Id. Thus, the trial court recognized what the post-conviction
court didnot: that Ernest Whitfield did not have the conpetence
to direct the strategy in his case.

Nowhere in the lower court’s fifty-eight page denial of
post-convictionrelief does it cite to the United States Suprene
Court’s sem nal case of Wggins v. Smth, 123 S. Ct 2527 (2003).
This despite the fact that at every instance, at every
opportunity counsel had to act as counsel, they failed to live
up to the standards of Wggins and the ABA Gui delines for the
Appoi nt nrent and Performance of Counsel in Death Penalty Cases
(1989).

Further, the | ower court’s highly deferential standard when
reviewing trial counsel’s actions does not survive the mandate
in Wggins to “discover all reasonably available mtigating
evi dence and evi dence to rebut any aggravating evi dence t hat may
be introduced by the prosecutor.” Wggins at 2537. Clearly,
the | ower court’s interpretation and application of established
United States Suprenme Court and this Court’s precedent i s wrong.

SUMVARY OF THE ARGUMENT

Ernest Whitfield did not receive the benefit of counsel as
guaranteed by the Sixth Amendnent to the United States
Constitution. M. Wiitfield s trial counsel failed to properly

i nvestigate and present a defense of voluntary i ntoxication that

5



woul d have made hi mineligible for the death penalty. Further,
counsel abdicated their roles as | awyers when they al |l owed their
client to demand speedy trial when it was obvious that the
| awyers and wi tnesses were not ready for trial. Lastly, counsel
failed to investigate and present the wealth of mtigation
evi dence that was easily available to them

The npst recent case on ineffective assi stance, W ggins v.
Smith, 123 S.Ct. 2527(2003), the United States Suprene Court
hel d by a 7-2 vote that counsel's investigation and presentation
“"fell short of the standards for capital defense work
articulated by the American Bar Association ... standards to
whi ch we have |long referred as 'guides to determ ning what is
reasonable.’ " 123 S.Ct. at 2536-37. In its discussion of the
1989 ABA Cui delines for counsel in capital cases, the Court held
that the CGuidelines set the applicable standards of perfornmance
for counsel:

[I]nvestigations into mtigating evidence "should

conprise efforts to discover all reasonably avail abl e

mtigating evidence and evidence to rebut any

aggravating evidence that nmay be introduced by the
prosecutor." ABA Cuidelines for the Appointnment and

Performance of Counsel in Death Penalty Cases

11.4.1(C), p. 93 (1989).... Despite these well-defined

nornms, however, counsel abandoned their investigation

of petitioner's background after having acquired only

rudi mentary knowl edge of his history froma narrow set

of sources.

Id. at 2537 (enphasis in original). The Court then al so adopted



ABA guideline 11.8.6, which it described as stating:

that anong the topics counsel should consider

presenting are nedical history, educational history,

enpl oynent and training history, famly and socia

hi story, prior adult and juvenile correctiona

experience, and religious and cultural influences.
| d. Thus, the W ggins case now stands for the proposition that
t he ABA standards for counsel in death penalty cases provide the
guiding rules and standards to be wused in defining the
"“prevailing professional nornms" inineffective assi stance cases.

Finally, prejudice has to evaluated in light of the
advisory jury verdict of 7-5. This Court has, on several
occasi ons, eval uated prejudice and rel ated i ssues when the jury
vote is 7 to 5. See Harris v. State, 843 So.2d 856 (Fla. 2003);
Crook v. State, 813 So.2d 68 (Fla. 2002); Alneida v. State, 748
So.2d 922 (Fla. 1999); Phillips v. State, 608 So.2d 778 (Fl a.
1992) In Phillips v. State, 608 So.2d 778 (Fla. 1992), this Court

determ ned that the defendant was prejudiced by counsel's
failure to present "strong nental mtigation" at trial. Id. at
783. In that case, two experts opined in the postconviction
proceedi ng that the defendant was suffering from an extrene
enoti onal disturbance at the tinme of the crinme, was unable to
conform his conduct to the requirenments of |aw, and could not
formthe requisite intent to fall under the aggravating factors

of CCP or heinous, atrocious, or cruel. See id. Also inportant



this Court’s analysis of that case was the fact that the nental
mtigation was essentially unrebutted and that the jury had
recommended t he death sentence by the slimnmajority of seven to

five. See id. Based on those factors, this Court concl uded that

there was a reasonable probability that "but for counsel's

deficient performance ... the vote of one juror would have been
different, ... resulting in a recommendation of life." 1d.
| SSUE |

THE LOVNER COURT ERRED WHEN | T DENI ED MR. WHI TFI ELD S
CLAI M DEFENSE COUNSEL WAS | NEFFECTI VE DURI NG THE GUI LT
PHASE OF HIS TRIAL FOR FAILING TO ADEQUATELY
I NVESTI GATE AND PRESENT A VOLUNTARY | NTOXI CATI ON
DEFENSE TO THE OFFENSE OF FIRST DEGREE MJRDER,
BURGLARY AND ARMED SEXUAL BATTERY AND FOR FAILING TO
HI RE A DEFENSE EXPERT IN THE FI ELD OF TOXI COLOGY. .3

Of the questions that are before the Anmerican peopl e,
I regard no one as nore inportant than the
adm ni stration of justice. We nust make it so that a
poor [person] will have as nearly as possi bl e an equal
opportunity in litigating as the rich [person], and
under present conditions, ashamed as we may be of it,
that is not the fact. - President WIIliamHoward Taft.

Ernest Whitfield did not commt first degree nurder.
However, his |lawers, the judges and everyone in the crimnal

justice system either acted or failed to act in ways that

3 While the three substantive crinmes were separate in the

original nmotion to vacate, counsel has joined themtogether in
| ssue | for the sake of judicial econony as well as a claim of
i neffectiveness for failing to hire a toxicologist. The

evi dence presented at the evidentiary hearing was for al

t hree charges.



ensured his conviction and ultimte sentence of death. Ernest
VWitfield is a very severe crack cocaine addict. He has been
abusi ng drugs since the age of 15 and using cocaine as a child
at 17. As aresult of M. Wiitfield s severe crack cocai ne use,
he has suffered serious brain danmage. (PC-R 216) M. Wiitfield
did not commt first degree nurder because he was unable to form
the requisite intent due to his drug use.

The i neffectiveness of counsel during the appellant’s guilt
phase is outlined below. As recognized by this court, there was
very little evidence disputing that Ms. Reynol ds died and that
M. VWhitfield was responsible for her nurder. There was no
sel f -defense argunent. No alibi defense. No defense of
nm staken identity. Clearly, the only viable theory of defense
from the beginning of the case focused on the defense of
vol untary intoxication. Everything they gathered, all the
evi dence obt ai ned, every expert retai ned was desi gned to present
this affirmative defense. The result of their work is best
illustrated during the exchange between M. Scott and Dr.
Regni er regarding the only and ultimte issue of the case:

Q. [Ms. Scott] Now do you have an opinion, Doctor,

based upon your background and your review of the

Baker Act records, the Sarasota Menorial Hospital

records, your conversations with the defendant, his

sister, reading the sworn testinony of the w tnesses

who saw M. Witfield imediately after the event,

whet her or not (/g VWitfield could possess

preneditated design to effect the nurder of Ms.

9



Reynol ds?
A. Charlie Ann, this is one of those questions I
really can’t answer because |’ve been unable to get

the kind of data from the defendant that | need to
make such a determ nation. | can say fromreview ng
all of the records |'ve seen, that | have, | have a

reasonabl e anount of doubt that he could have, but I
don’t know for sure.
Q Okay. And what other records would you have

want ed?

A Well, | wanted to test the defendant with certain
psychol ogi cal instrunments and have been unable to do
so.*

Q If you had — was it nore |likely that he was unabl e
to have the preneditated design than unlikely?

A. | would think that it’s probably nore that he was
unlikely than 1|ikely. But again | don’t know for
sure.

Ms. Scott: Thank you, | don’t have any further
guesti ons.

(R 12221-22)
The end result was no evidence for a defense of voluntary

intoxication as testified by M. Whitfield s own court appoi nt ed

expert.

During the evidentiary hearing, the appellant presented
several witnesses. Two wi tnesses were recogni zed by the court
as experts in their respective fields. The State presented no
expert testinony.

The |lower court, in it’s order, denied the appellant’s
claim for several reasons. First, it found that the decision

not to call his sister to corroborate the drug abuse evi dence

4 M. Whitfield was tested by his current defense team

10



was a strategic decision. (Order at 42) Defense counsel
testified that they believed that the famly nmenbers were “not
good hi storians, were inarticul ate, and t he def ense had concerns
how t hey woul d testify when cross-exam ned.” |d.

Dinah Gles testified at the evidentiary hearing. She was
a very articulate and enotional w tness. At one point during
her testinony, the courtroom became qui et, the voi ces hushed as
the sadness of her and her brother’s famly journey brought her
to tears. The judge handed her a tissue and her story
continued. The nmeaning of that episode was not | ost on anyone
present in the courtroom especially since the defense had just
testified prior that she would not nake a “good” w tness.

Dinah M chelle Gles, who is the younger sister of Ernest
VWitfield, is 10 nonths younger than M. Whitfield and that her
sibling group includes a total of 3 brothers and 2 sisters all
a year apart (PC-R 349-50). M. Gles testified that Pam M.
Whitfield, and herself all have the sanme father but Pam has
al ways lived with her godparents since she was a baby (PC-R
351). Ms. Gles testified that fromher earliest nenory she has
al ways |ived with her grandnot her and her not her woul d stay back
and forth with her boyfriend (PC-R 351). Her grandnot her was
their primary caretaker (PC-R 352). Ms. G les could not recall

a time when she noved with her nother to Sarasota | eaving M.
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Whitfield with their father (PC-R 352). Although she did recall
when the children stayed with their nother for a short period
of tinme before returning to live with their grandnother (PC-R
352). Ms. Gles testified that it was alright staying with her
not her and her boyfriend but the guy she was with used to get
drunk and he and her nother woul d al ways wind up fighting (PC-R
352). She al so stated that while her nother’s boyfriend was
chasi ng her at night down the road, she would tell the kids to
run with her because he would be chasing her to actually fist
fight her (PC-R 352). Ms. G les testified that sonmetines he
woul d catch her and he used to beat her real bad (PC-R 352).
Ms. Gles testified that these events were ongoi ng whil e she and
Er nest where 10 or 11 and that they were present during some of
t hese beatings (PC-R353). M. Gles further testified that the
frequency of these beatings would happen every tinme they went
over there on the weekends (PC-R 353). While the children were
livingwiththeir grandmother, M. Whitfield s nother woul d cone
probably tw ce a week and then on the weekend to check on the
children (PC-R 355).

Ms. Gles also testified regarding the relationship that
M. Wiitfield had with their father. M. Witfield s father was
verbal ly abusive to him (PC-R 354). When he woul d get upset he

woul d threaten to knock M. VWhitfield out or do this or that to

12



M. Witfield (PC-R 354). M. Wiitfield s father also
threatened to take his pistol and blow his brains out (PC-R
354). Ms. G les testified that these were regul ar occurrences
during their weekend visits with their father (PC-R 355).
Ms. Gles further testified that while they were |iving
with their grandnot her, they attended school regularly, they had
enough to eat, their clothing was appropriate and cl ean, and
there was enough roomin the house. M. G les was then asked
what changed things in your life? As Ms. G les began to
testify, she was visibly upset and crying as the court handed
her a box of tissue when recalling the devastating inpact on
their lives with the passing of their grandnother. She
testified that “after their grandma died, it’s |like our whole
life changed, it’'s like this stuff - - I can't say. |It's |ike
after nmy grandma had died, it’s like our life had went down
because it’s li ke we was runni ng here, here to there, to Leol a,
and it’s |ike ny nomwas all about her boyfriends. So it’s |like
the love and attention that we used to get, we didn't get it
anynore. Q And so your nom was not available to nurture you
as children? A Right” (PC-R 356). Ms. Gles recalls at one
poi nt she was with her nother and stepbrother and other tines
they were here to there with different famly nmenbers, “it was

i ke everywhere” (PC-R 357). She estimates that they |lived at

13



nore than five different places with various rel atives for short
periods of time after their grandnother died and with each nove
caused a change in schools (PC-R 357). M. Gles testifiedthat
during this tinme they were not able to maintain any type of
regul ar school attendance (PC-R 358). While the children were
nmovi ng frompl ace to place, their nother was sonmewhere el se (PC-
R 359). O the children, Ms. Gles testified that Pamand Ril ey
had the nost stable places to |ived because they were |iving
with their godparents and t hey were good godparents to t hem (PC-
R 358).

Ms. Gles recalls that the children eventually cane to live
with their nother when they were teenagers, approximately 15 or
16 (PC-R 359). She went to live with her nother and her
not her’s boyfriend and she does not recall where M. Whitfield
was staying at that time (PC-R 360). M. Gles recalls entering
M . Atkins program because her nother was an alcoholic (PC-R
360). She would drink on a regular basis (PC-R 360). When the
fam |y entered M. Atkins' program M. Gles testifiedthat she
and Leroy attended school regularly but M. VWitfield did not
attend as nmuch (PC-R 361). When asked if her nom was there and
able to get themup for school every day or do sonething about
Ernest not attending school, Ms. Gles testified that “at tinmes

she was there. But the majority of the time, by her not having

14



a washi ng machi ne, sonmetines we really didn’t have clothes to
wear to school” (PC-R 361). Testifying fromDefense exhibit C
Ms. G les noted the apartnment where they used to live for a few
years (PC-R 362, 363). She describes the home as “little, two
bedroom kind of small inside, and it wasn’'t a nice place, it
was just somewhere” (PC-R 362). M. Gles testified that they
did not have nice housing while staying with their nother (PC-R
362). Ms. Gles recalls that while staying with her nother they
woul d have to go to Coins where there nother was havi ng dri nks.
If there was sonet hing they wanted they had to go where she was
(PC-R 365).

Ms. Gles further testified that prior to 1995 she was
aware that her brother used drugs (PC-R 367). “He wasn’t
hi ssel f anynore because it’'s |like |I noticed things had changed
about him [Hl e Il go off and stay for a couple of days and when
he’ d cone back his were a little glossy and he’ll | ook dirty and
he’ll be snmelling, and he just wasn’t the type person because
he’ s al ways stayed neat and clean” (PC-R 367-8). “Hi s whol e
personal ity had changed. He wasn’'t the sane person anynore”
(PC-R 368). Ms. Gles testified that when M. Whitfield woul d
cone with gl ossy eyes, dirty, and not neat he woul d take a bat h,
go in the room and sleep the rest of the day and get up and

watch TV. He would stay honme for a couple of days and then he
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woul d be gone again” (PC-R 368). During these tines, M.
Whitfield was not able to maintain a job (PC-R 368).

Ms. Gles was present during her brother’s trial in 1995
and was | eaving work to go to his trial in Sarasota (PC-R 370).
Ms. Gles was told that she was going to testify by Defense
Counsel W Ilians. Ms Gles testified that Defense Counsel
WIlliams on the day of the court date asked her how she woul d
feel about speaking on her brother’s behalf (PC-R 373). However
after a break during the proceedi ngs, she was informed that she
woul d not be testifying (PC-R 371, 373). M. G| es was prepared
to testify that day and would have answered questions to the
best of her ability (PC-R 371). After M. Witfield s
conviction and sentence, Ms. G les continued to be involved in
M. Whitfield s case and was present at the Florida Suprene
Court for oral argunments in his case at a sacrifice to herself
as noted by the |lower court. (PC-R 371-2).

Wi |l e testi nony above goes beyond t he i ssue addressed here,
her entire testinony was encapsuled toillustrate that Ms. G | es
was a very good and articul ate w tness.

Harriet MIller, the appellant’s ex-wife, testified for M.
Whitfield at the evidentiary hearing. The court noted in its
order that the decision to not call Ms. MIller was strategic

based on the fact that she was the victimof an earlier crine
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perpetrated by the appellant. Order at 43.

Ms. MIler testified that she was married to M. Whitfield
for six nonths after dating for a year. While they were dating
“he was real good.” He worked and provided for her and hel ped
out with her four children (PC-R 389-390). Ms. Ml ler testified
that their relationship began to change when M. VWhitfield had
nood swi ngs and sonetimes he’d go on like a little binge and
| eave for three days, come hone, he wouldn’t renmenber nothing
he done” (PC-R 390). It would take about three days before he
was right again (PC-R 390). After he recovered the nood sw ngs
woul d begi n and he went back to doing the sane thing (PC-R 390).
This pattern of behavi or happened off and on during the course
of their marriage (PC-R390). M. MIller testified that she was
a former victimof M. Witfield and that he was convicted of
conmtting a crimnal act against her (PC-R 391), which was
presented as an aggravating circunmstance in M. Witfield s
penalty phase hearing. M. MIller further testified that she
hol ds no aninobsities or hatred against M. Wiitfield (PC-R391).
Al t hough Ms. M Il er has never seen M. Wiitfield do any ki nd of
drugs, she has found drug paraphernalia in her home (PC-R 391).
Ms. MIler described finding a can, like a beer can, a hole
punched can, which is used for ingesting crack (PC-R 391). When

M. Wiitfield would return from his binges he would be dirty,
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his eyes were big, his speech was husky, it changed, and he was
hyper (PC-R 392). Ms. Mller testified that she was never
contacted by M. Witfield s defense attorneys or anybody
representing M. VWhitfield and there is no indication in the
billing record from counsel or the defense investigator
regarding attenpts to locate M. Wiitfield s ex-wfe. Ms.
MIller also testified that she was never contacted by the State
Attorneys Office to give a statenment regarding the prior act
agai nst her (PC-R 392-3).

Evel yn Ford testified at the evidentiary hearing that she
first met the Whitfield famly when they became her nei ghbors
at Mapl e Manor around 1983 (PC-R 381). Ms. Ford testified that
M. Leola would babysit for her and that she would be at their
house everyday. Sonetinmes Ms. Leola would not be available to
babysit because she would drink a |ot. And sometimes this
dri nking habit would last two to three nonths (PC-R 383). While
visiting at the Whitfield hone, Ms. Ford had the opportunity to
observe M. Whitfield and “soneti nes when he cane honme he’ d | ook
li ke he’d been out all night, he’d be |looking |like he's sad”
(PC-R 381). Ms. Ford testified that he would cone hone, talk,
| augh, lay down, go to sleep, sleep for a couple of days and
then he’'d be all right (PC-R 381-2). This would be a pattern

t hat she observed every now and then. M. Ford testified that
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she thought that M. Whitfield was high. She also thought that
he was high when he got mad with his nother and kicked the
wi ndow out and another time when he was nmad with his stepfather
and hit him(PC-R 382). M. Ford further testified that she has
picked M. Witfield up “behind the grass trail (nsp Brass
Rail), which is a bar where drugs are sold and people be
drinking all the tinme, just doing stuff they shouldn’t be doing
and that he was high” (PC-R 382). She testified that she
t hought that M. Whitfield was high because “when he is high
he’ Il just talk, talk, talk” (PC-R 383).

The testinony of Evelyn Ford woul d have been inportant in
corroborating M. Whitfield s pattern of drug use. Evelyn Ford
had personal know edge of her observations of M. Witfield
under the influence of drugs. She would have been able to rel ay
tothe jury how M. Whitfield s personality and behavi or changes
when he is under the influence.

Peggy LaRue testified at the evidentiary hearing that she
is the sister of Estella, M. Witfield s fornmer girlfriend (PC-
R 384). Peggy LaRue testified that when M. Whitfield canme to
her house the norning of the crinme he appeared “hyper, big eyes,
gl ossy eye” (PC-R 385). She thought that M. Whitfield was high
and that she has seen himlike this before and thought he was

hi gh (PC-R 385). Ms. LaRue further testified that M. Whitfield
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appeared agitated (PC-R 385), talkative (PC-R 386), and hyper
(PC-R 387). Fromall indications of knowing M. Witfield, M.
LaRue testified that she thought that he was on drugs (PC-R
387). Ms. LaRue further testified that she was never contacted
by the defense experts, the investigator, or defense counsels
(PC-R 387-8).

Ms. LaRue was a guilt phase witness that could have been
called by the defense during the penalty phase hearing to
corroborate M. Wiitfield s statenments that he was under the
i nfl uence of drugs at the tine of the crime. Further, Ms. LaRue
coul d have established that M. Whitfield s cocaine addiction
was readily apparent and noticeable to those people famliar
with his demeanor. |In describing M. Wiitfield s appearance on
that norning, Ms. LaRue’'s testinmony is independent and further
corroborates the testinmony of Ms. G les and Ms. Ford regarding
the changes in M. Whitfield when he is under the influence of
dr ugs.

In Wggins v. Smth, 123 S.C. 2527 (2003), the United States
Suprenme Court reiterated the standard established by Strickl and
nearly 20 years ago. That standard today still requires courts
to determ ne whether counsel was deficient in his or her
representati on and whet her that representati on predjudiced the

def endant’ s case. See Strickland v. Washi ngton, 466 U.S. 668
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(1984). The once common mantra, cited by the court on page six
of its order, attenpts to give the inpression that courts nust
be highly deferential to a trial attorney’s performance.
However, Justice O Connor, in witing for the mjority in
W ggi ns, as she did in Strickland, cautions this Court about how

far that deference should be extended.

When viewed in this light, the "strategic decision"
the state courts and respondents all invoke tojustify
counsel's limted pursuit of mtigating evidence
resenbl es nore a post-hoc rationalization of counsel's
conduct than an accurate description of their
del i berations prior to sentencing.

W ggins, 123 S.Ct at 2538.
Wggins is not new law nor is a new concept. Rat her,

W ggins instructs this Court to | ook at the prevailing norns at
the time of the trial to establish whether counsel was
ineffective. It is clear by any | egal standard that counsel was
ineffective in their representation of M. Wiitfield. At the
time this case was tried, the prevailing nornms for trying a
capital case would have been reflected in the ABA Gui delines for

t he Appointnment and Performance of Counsel in Death Penalty

Cases (1989). Cuideline 11.4.1 states, in pertinent part:

GUI DELI NE 11.4.1 | NVESTI GATI ON

A. Counsel should conduct independent investigations
relating to the guilt/innocence phase and to the
penalty phase of a capital trial. Both investigations
shoul d begi n i nmedi at el y upon counsel's entry into the
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case and shoul d be pursued expeditiously.

B. The investigation for preparation of t he
guil t/innocence phase of the trial should be conduct ed
regardl ess of any adm ssion or statenment by the client
concerning facts constituting guilt.

C. The investigation for preparation of the sentencing
phase shoul d be conducted regardless of any initia
assertion by the client that mtigation is not to be
of fered. This investigation should conprise efforts to
di scover all reasonably available mtigating evidence
and evidence to rebut any aggravating evidence t hat
may be introduced by the prosecutor.

D. Sources of investigative information may include
the follow ng:

1. Chargi ng Docunents:

Copi es of all chargi ng docunents in the case shoul d he
obt ai ned and exam ned i n the context of the applicable
statues and precedents, to identify (inter alia):

A. the elenents of the charged offense(s), including
the elenent(s) alleged to make the death penalty
appl i cabl e;

B. the defenses, ordinary and affirmative, that nmay be
available to the substantive charge and to the
applicability of the death penalty;

C. any issues, constitutional or otherw se, (such as
statutes of limtations or double jeopardy) which can
be raised to attack the chargi ng docunents.

3. Potential Wtnesses:

Counsel shoul d consi der I nterview ng potenti al
Wi t nesses, including:

A. eyewi tnesses or other w tnesses having purported
knowm edge of events surrounding the offense itself;

B. witnesses famliar with aspects of the client's
life history that m ght affect the likelihood that the
client commtted the charged offense(s), possible
mtigating reasons for the offense(s), and/or other
mtigating evidence to show why the client should not
be sentenced to deat h;

C. nmenbers of the victims famly opposed to having
the client killed. Counsel should attenpt to conduct
interviews of potential wi tnesses in the presence of
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athird person who will he available, if necessary, to
testify as a defense witness at trial. Alternatively,
counsel should have an investigator or mtigation
speci ali st conduct the interviews.

5. Physical Evidence

Where appropriate, counsel should make a pronpt
request to the police or investigative agency for any
physi cal evidence or expert reports relevant to the
of fense or sentencing.

7. Expert Assistance

Counsel shoul d secure the assistance of experts where
it is necessary or appropriate for:

A. preparation of the defense;
B. adequat e understandi ng of the prosecution's case;

C. rebuttal of any portion of the prosecution’s case
at the guilt/innocence phase or the sentencing phase
of the trial;

D. presentation of mtigation. Experts assisting in
i nvestigation and other preparation of the defense
shoul d be i ndependent and their work product shoul d be
confidential to the extent all owed by | aw. Counsel and
support staff should wuse all available avenues
i ncl udi ng signed rel eases, subpoenas, and Freedom of
I nformation Acts, to obtain all necessary i nformation.

ABA Gui delines for the Appointnment and Performance of Counsel
in Death Penalty Cases (1989).

“In assessing the reasonableness of an attorney’s
i nvestigation, a court nust consider not only the quantum of
evi dence already known to counsel, but also whether the known
evidence would lead a reasonable attorney to investigate
further. Strickland does not establish that a cursory
i nvestigation automatically justifies a tactical decision with

respect to sentencing strategy. Rather, a review ng court nust
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consi der the reasonabl eness of the investigation saidto support

the strategy.” Wwggins v. Smth, 123 S. Ct. 2527, 2538, (2003).

In Hamblin v. Mtchell, 354 F.3d 482 (6!" Cir. 2003)5% the

Sixth Circuit Court of appeals reiterated the polestar of

W ggi ns.

Thus, the Wggins case now stands for the proposition
that the ABA standards for counsel in death penalty
cases provide the guiding rules and standards to be
used in defining the "prevailing professional norns"
in ineffective assistance cases. This principle adds
clarity, detail and content to the nore generalized
and indefinite 20-year-old |anguage of Strickland
gquot ed above.

Hanbl in, 354 F.3d at 486.
The Sixth Circuit went on further to explain that

The ABA standards are not aspirational in the sense
that they represent norns newly discovered after
Strickland. They are the same type of |ongstanding
norns referred toin Strickland in 1984 as "prevailing
prof essi onal norns" as "guided" by "American Bar
Associ ation standards and the |ike." W see no reason
to apply to counsel's performance here standards
different fromthose adopted by the Suprene Court in
W ggi ns and consistently followed by our court in the
past. The Court in Wggins clearly holds at --- U S.
at ----, 123 S. Ct. at 2535, that it is not making "new
| aw' on the ineffective assistance of counsel either
in Wggins or in the earlier case on which it relied
for its standards, WIllians v. Taylor, 529 U S. 362,
120 S. Ct. 1495, 146 L.Ed.2d 389 (2000).

New ABA Gui delines adopted in 2003 sinply explain in
greater det ai | than the 1989 CGuidelines the
obligations of counsel to investigate mtigating
evi dence. The 2003 ABA Guidelines do not depart in

> Hanblin should be considered persuasive authority by

this Court because Ohio, |like Florida, is a weighing state.
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principle or concept from Strickland, Wggins or our
court's previous cases concerning counsel's obligation
to investigate mtigation circunstances.

Id. at 487 (footnote omtted).
Thus, the ABA standards were the prevailing nornms at the

time of M. Whitfield s trial and the duty to investigate fully
all clainms regarding guilt and mtigation was required. \Where
counsel does not fulfill the duty to investigate and prepare,
t he defendant is denied a fair adversarial testing process and
the proceedings' results are rendered unreliable. See, e.g.

Harris v. Dugger, 874 F.2d 756 (11th Cir. 1989); M ddleton v.
Dugger, 849 F.2d 491 (11th Cir. 1988). No tactical npotive can
be ascribed to attorney om ssions which are based on i gnorance,
See Brewer v. Aiken, 935 F.2d 850 (7th Cir. 1991), or on the
failure to properly investigate or prepare. See Harris .
Dugger; Stevens v. State; Kenley v. Arnmontrout, 937 F.2d 1298

(8th Gir. 1991).

Here, in the appellant’s case, there can be no tactical
reason for not calling the above listed w tnesses since no
i nvestigation was done. Harriet MIler, Evelyn Ford and Peggy
LaRue all testified at the evidentiary hearing that no one from
t he def ense ever contacted themregarding M. Wiitfield s case.
These three available wtnesses would have been able to

corroborate the appellant’s self report.
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It is clear that counsel failed to ensure that the case was
adequately investigated in accordance with Guideline 11.4.1
prior to the trial proceedings. A request to appoint
i nvestigator Steele had been filed on June 22, 1995 (R1820-22),
2 days after counsel was appointed to the case (PC-R 102).
Judge Wl lians® testified that M. Steele would have had the job
of contacting witnesses at the begi nni ng stages of the case (PC-
R 38). However, counsel’s first consultation with M. Steele
does not occur until July 21, 1995, one nonth |ater (PC-R 102).

Thirty days have now el apsed and M. VWhitfield is sixty days

fromtrial. Fourteen days |l ater counsel files a demand for
speedy trial. It is further evident in the record from
counsel’s and M. Steele’s billing records that there was no

i nvestigation done by M. Steele or counsel during the entire
nmonth of August in terms of identifying and contacting
Wi tnesses. M. Steele does not begin an investigation into M.
Whitfield s case until Septenmber 5, when he begins to review
di scovery. Trial is now scheduled to began in less than two
weeks and there have been no attenpts by counsel nor M. Steele
to obtain background information and records on M. Witfield.

This lack of attention to the investigative aspects of M.

¢ Charles WIllians, one of M. Whitfield s | awers, was
appointed to the bench as a circuit court judge in 1998.
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Wiitfield s case are troubling when considering that M.
Whitfield had not been a lifelong resident of Sarasota but had
been raised in St. Augustine and spent sone tinme in
Jacksonville, Florida. This lack in investigation shows that
nei ther counsel nor the investigator were in a position to
obtain all background records on M. Whitfield within two weeks
and therefore all information could not be provided to assi st
Dr. Regnier in his evaluation of M. Witfield. The limted
anmount of information that could be obtained in two weeks was
not hi ng nore than a brief intervieww th sone of M. Whitfield s
famly, retrieving the medical records from Sarasota Hospital
where M. Whitfield was treated after being shot, and obtai ni ng
the crimnal records from M. Witfield that would eventual ly

be used as aggravating factors.

The failure to corroborate evidence of vol unt ary
i ntoxication was deadly to M. Wiitfield s defense. During the
cross exam nation of the defense expert, Dr. Eddy Regnier, the

State elicited very damagi ng testinony.

Q [THE STATE] Okay. You testified before [unch that
crimnal defendant’s oftenlie to you when you talk to
t henf?

A. That’'s correct.

Q And that you don't really trust a person who is in
prison and you' ve not nmet one yet who told you the
truth; are those pretty accurate statenments, Doctor?

A. 1t’s pretty accurate.
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Q And the reason that don't do that, of course, is
that the defendant is sitting here charged with first
degree nmurder and he has every reason to exaggerate
his testinony, especially of drug use.’

A. That's correct.

Q So the testimony that you relied upon,
particularly the defendant’s statenent, if that that
i nformati on was wrong or exaggerated or not accurate,
certainly your opinion would be different; is that
correct?

A. After reviewing all the evidence, | m ght change
my opi nion, yes.

(R 1227)

Prior to the above exchange, the State elicited testinony

regardi ng the lack of corroborating evidence of intoxication.

Q. Doctor, based on all that information that you
reviewed, isn't a fact that there was very little,
very little what | would call hard evidence
information for you to determ ne how nuch, if any,
cocai ne the defendant actually had in his system on
the day these crinmes were commtted?

A. | think you're correct. | sinply have not been
able to get all the materials | needed from the
def endant to make that determ nati on.

(R 1224)

This lack of corroborating evidence, this inability to
adequately present such evidence was used by the State in it’'s

cl osi ng.

They say when he entered the house he did not intend
to rape Mae and they say he did not intend to Kill
Claretha in front of her children and they say he did
not intend to do this because he was so i ntoxi cated on
cocaine that he could not do that. And we’ ve heard

" One has to wonder whether such an expert was benefici al
at all to the appellant.

28



fromtheir doctor, Dr. Regnier. OF course he didn't

tell you that. He didn't tell you he was so
i ntoxicated that he couldn’'t formthe specific intent.
(R 1309)

Nor did the defense attenpt to obtain any physical evidence
of M. Wiitfield s level of intoxication to corroborate his
st at ement s. In addition, no steps were taken to consult or
hire a toxicologist (PC-R 37). As the billing records of Judge
WIlliams’ office indicates, nuch of the trial preparation
occurred during trial (PC-R 40) and only a limted anpunt of
time was dedicated to the investigation and preparation for the

penal ty phase heari ng.

Judge WIlians adm tted unequi vocal | y duri ng t he
evidentiary hearing that he was not ready when he went to tri al
in M. Witfield s case. (PC-R 22) The reason he was not
prepared was because of speedy trial. (PC-R 22) Judge WIIlians
was an experienced trial attorney (PC-R 9-13). He knew howto
present a case to a jury, file notions, use investigators and
utilize experts. (PC-R 9-13) In his only prior first degree
mur der case, he sat second chair attorney but al so hel ped in the
preparation of the case. (PC-R 14) The preparation of that case
took two years and the client was ultimately found guilty of a
| esser offense (PC-R 15). Judge WIlians’ experience in this
prior case was with the defense of voluntary intoxication (PC-R
35), which was the sanme defense that was being used in M.
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Whitfield s case (PC-R 35).

Judge WIlliams knew that filing a demand for speedy
announced to the court that counsel was prepared for trial (PC
R24-25). Counsel was not prepared for trial at the filing of
the demand for speedy trial. The record is clear that the
notion to appoint Dr. Regnier was filed on August 3, 1995. (PC-R
42) The order appointing Dr. Regni er was signed on the sanme day
t he demand for speedy was filed and di scovery was still ongoi ng.
Deposi tions had not ensued. Wtnesses had not been intervi ewed.
And the investigator had recently opened his file on July 21,
1995 and had conducted no i nvestigation. Considering the order
of events, it is inconceivable that counsel was prepared for
trial upon the filing of the demand for speedy trial. The
resulting events occurred not because M. Witfield sent a
letter to the court asking for a speedy trial. A speedy trial
was ordered because Defense counsel Wllians filed a notion in

court demandi ng a speedy trial.

Dr. Regnier testified both at trial and at the hearing t hat
he was not ready for trial. ( R 1221, 1226; PC-R 132) Dr
Regni er was not ready for guilt phase. (PC-R 132) Nor was Dr.
Regni er ready for the penalty phase hearing. (PC-R 132) The
demand for speedy trial was filed on August 4, 1995, but Dr

Regnier did not evaluate M. VWitfield until August 11, 1995
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(PC-R 128). Dr. Regnier was concerned about not being ready for

trial and expressed these concerns. (PC-R 129)

Dr. Regni er had experience in presentingissues relating to
vol untary intoxication. | nportant evidence for himto review
woul d have been toxicol ogy reports (PC-R 134). However because
of the failure of counsel in obtaining a blood draw from M.
Whitfield, even after his repeated insistence, coupled with the
limtations on tinme, hindered Dr. Regnier’s to offer an opinion

regardi ng the voluntary intoxication defense (PC-R 137, 139).

Ms. Syprett® was M. Whitfield s second defense counsel and
testified at the evidentiary hearing. She was an experienced
attorney (PC-R 417-18). It should be conceded by all parties
and recogni zed by the court that Ms. Syprett has no i ndependent
recollection of M. Witfield s case (PC-R 464-66, see al so 432,
433, 436, 437, 438, 439, 441, 444, 445, 446, 450, 451, 452, 453,
455, 456, 459, 460, 461, 462, 464). Ms. Syprett could not
accurately add nmuch testinony in the way of evidence that is
hel pful in these proceedings. She does not recall calling a
toxi cologist (PC-R 444). There are no notes of a toxicol ogi st
offered by the State at the evidentiary hearing. There are no

indications in her billing statenents and no testinony. The

8 Ms. Syprett was formally known as Ms. Scott and was one
of two defense attorneys assigned to M. Wiitfield.
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maj ority of her testinmony was based on her assunptions after
reviewi ng her billing records and | ooking at an excerpt of a

transcript.

What should be noted is the apparent conflict in the
evi dence between the testinony of Judge WIllianms and M.
Spryett. As stated above, Judge WIlianms unequivocally
testified that they were unprepared for any portion of the
trial. His testinony is consistent with the other evidence
presented at the hearing. First, the time line of the trial.
The billing records which indicate when work was actually being
done. The notion to continue filed i nmediately before trial and
cont enpor aneously with the demand for speedy trial. (PC-R 454)
Al'l this evidence contradicts her testi nony, which was cited by
the court, which states that counsel was “definitely prepared’

for trial. Order at 40.

As stated supra, the appellant called two experts to
testify at the evidentiary hearing. One witness, Dr. Deborah
Mash, is an expert in neurology, toxicology and pharmacol ogy.
(PC-R 197) Dr. Mash has a specific expertise in dealing with
the effects of cocaine (PC-R 188-97). Dr. Mash did not testify
at the original trial but gave her opinion after a reviewof all

of the evidence in this case.

Dr. Mash testified that chronic cocai ne use, such as that
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experienced by M. Witfield, changes your brain. (PC-R 201)
It dramatically changes the executive functioning of the brain.
(PC-R 203) This executive function is where a person’s
judgenment resides (PC-R 205-07). After chronic use such as M.
Whitfield s, it takes at |east 90 days for an individual to
think rationally and cognitively (PC-R 206). This 90 day stage
i ndicates a transformation fromone | evel of toxicity to anot her
(PC-R 207). As a professional, the standard of care in the
conmunity with an individual with such chronic useis torefrain
fromassigning a psychiatric diagnosis (PC-R 208). As such, in
her uncontested opinion, it is essential that individuals not
make inportant decisions within the first 90 days and that it

is best to let the effects of cocaine wear off (PC-R 209).

Dr. Mash also testified about the inportance of obtaining
a toxicology report (PC-R 209). She testified that it is
possible to test for cocaine markers in hair and bi ol ogical
fluids (PC-R 210). Using these markers, Dr. Mash testified that
one can “definitely” denonstrate cocai ne exposure and t he anount
(PC-R 210-12).

Dr. Mash testified that M. Whitfield was a chronic cocai ne
user (PC-R 215) and as a result of that use, M. VWiitfield

suffered fromserious brain damage (PC-R 216, 217). This danage

caused linmbic frontal comrunication detachment (PC-R 217). As
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aresult, M. Witfield s ability to help counsel was di m ni shed
(PC-R 218). It was ultimately Dr. Mash’s uncontested expert
opi nion that Whitfield was unable to make strategic decisions

i nvol ving his case (PC-R 219).

Dr. Brad Fisher was the second expert who testified at the
evidentiary hearing The | ower recogni zed Dr. Fi sher as an expert
in clinical forensic psychology (PC-R 245). Further, the court
al so recognized Dr. Fisher as a clinical forensic psychol ogi st
with an expertise in death penalty litigation (PC-R 248, 251).
Dr. Fisher has extensive experience in the presentation of both
guilt and penalty phase nental health issues (PC-R 238-48) and
is famliar with the voluntary intoxication defenses (PC-R 248-
49) .

Dr. Fisher testified specifically about the requirenents of
a defense of voluntary intoxication (PC-R 255-57). In using
this defense, Dr. Fisher testified that using other experts,
such as toxicologists, was critical (PC-R 257). In addition
in dealing with nmental health issues, it was Dr. Fisher’s expert
opinion that it conplicates the process (PC-R 258) and that it
takes nore tinme and work to i nvestigate the i ssue (PC-R 258-59).
Dr. Fisher testified regarding the effects of drugs on a person
who may have a nental illness (PC-R 260-61). It was Dr.

Fisher’s expert opinion that it was not optimal, especially in
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such cases, to mke a nental health diagnosis while an

i ndi vi dual was detoxing (PC-R 263).

Dr. Fisher diagnosed M. Witfield with a severe drug
problem (PC-R 266) and post traumatic stress disorder (PC-R
268). It was his opinion that both di agnoses were critical to
M. Wiitfield s behavior (PC-R 275). Based on this information,
it was Dr. Fisher’s uncontested opinion that M. Witfield did
not have the requisite intent tocommt first-degree nurder (PC-
R 278). Further, it was Dr. Fisher’s expert and uncontested
opi nion that M. Whitfield did not have the ability to help in
his defense and form his defense strategy (PC-R 281-82).
Lastly, Dr. Fisher testified in his uncontested expert opinion
t hat the amount of time, 91 days, was not enough to adequately
prepare such a case (PC-R 282-83) and that the preparation of
the case fell below the standard of care in the psychiatric

community (PC-R 283, 289).

In its order denying relief, the | ower court made several
observations ained at the prejudice prong of W ggins,
essentially stating that Dr. Fisher and Dr. Mash did not have
any additional information that Dr. Regnier did not already
have. Order at 45. This is categorically untrue. To begin
with, both experts had nore tine to obtain information and

formul ate their opinions. Dr. Regnier testified that he was not
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ready due to speedy trial.® ( R 1221, 1226; PC-R 132) Next,
Dr. Fisher had the services and expertise of Dr. Mash, a
national ly recogni zed expert in the field of neuropharmacol ogy. 1°
Dr. Regnier did not.? Actually, as stated before, both WIllians
and Spryett had experience using toxicol ogists but failed to get
one in this case. Both Dr. Fisher and Dr. Mash had the
information provided by Harriet MIller, Evelyn Ford and Peggy
LaRue. Trial counsel never even spoke to these witnesses. Dr.
Fi sher conducted psychol ogical testing of M. Whitfield. Dr

Regnier testified that he woul d have wanted to conduct testing.
(R 12221-22) Further, Dr. Fisher had the report of Dr. Negroski
whi ch Dr. Regnier was unaware. Corroborating the evidence that
M. Whitfield blacked-out during the epi sode was t he observati on
that M. Whitfield suffers from such cocai ne i nduced bl ackouts
and auditory hallucinations. (PC-R 46-49) Rel evant evidence to

both guilt and penalty phase.

In dealing with the single issue, it is difficult treating
the ineffectiveness of counsel regarding the investigation and
presentation of a voluntary intoxication defense in a vacuum

° Dr. Regnier was still review ng records during the
lunch break at the time of the trial. (See R 1220)

1 Dr. Mash’'s extensive experience was recogni zed by the
court inits order. Order at 20-21

1 Dr. Regnier, an expert in juvenile psychol ogy, gave
i naccurate information regarding the effects of cocaine in
addition to inaccurate mtigation information. See R 1613.
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A proper understanding of the events is necessary. The tineline
of the trial clearly denonstrates the enornous pressure these

two attorneys were under to adequately i nvestigate, prepare and
present a defense to first degree nurder. As stated supra
Judge WIllians testified that both counsel were preparing for

trial as it was proceeding.

Q \Were you prepared prior to going to trial or were
you prepared during trial?

A. He was — we were preparing during trial. We
actually had him examned by a neurologist in the
m ddl e of trial.

Q Okay. W'l get to that in a second. So is it
fair to say that you're preparing for penalty phase,
even guilt phase, sinultaneously with the trial?

Yes.

Even after the guilty verdict conmes in?
Yes.

You're preparing for the penalty phase?
Yes.

And that is because of speedy?

O >0 >0 2>

>

. Yes.
(PC-R 40-41).
This manner of representation is clearly deficient in any

case, especially a case in which the State is seeking death.

The ABA Cui del i nes address the general standards needed in death

penalty cases.

GUI DELI NE 11.2 M NI MUM STANDARDS NOT SUFFI Cl ENT

A.  Mninmum standards that have been pronul gated
concerning representation of defendants in crim nal
cases generally, and the |evel of adherence to such
standards required for noncapital cases, shoul d not be
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adopted as sufficient for death penalty cases.

B. Counsel in death penalty cases should be required
to perform at the level of an attorney reasonably
skilled in the specialized practice of capital
representation, zealously commtted to the capita
case, who has had adequate tinme and resources for
preparation.

ABA Gui delines for the Appointnment and Performance of Counsel
in Death Penalty Cases (1989).

Here in the instant case, it is clear that counsel did not neet

the standards established by the ABA and W ggi ns.

| SSUE ||

MR. WHI TFI ELD WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL PRETRI AL AND AT THE GUI LT/ | NNOCENCE PHASE OF
HS TRIAL IN VIOLATION OF THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS WHEN  COUNSEL FAILED TO
ADEQUATELY | NVESTI GATE, PREPARE AND PRESENT THE
DEFENSE CASE I N AN EFFORT TO PRESENT MR. VWHI TFI ELD S
CASE UNDER THE TIME LIMTATIONS PURSUANT TO
FI.R CrimP. 3.191, et. Seq.

Pervadi ng this whol e hearing in each and every claimis the
manner in which Defense counsels handl ed the question of speedy

trial. The Iower court, at the original Huff hearing, did not

grant and evidentiary hearing with regards to the speedy tri al
issue. It has only now becone all too apparent to all parties
i nvolved that the issue of speedy trial is a major theme in
t hese proceedi ngs. Speedy trial itself, arguably, would not
give rise to a claim of ineffective assistance of counsel

wi t hout sonet hing nore. In M. Whitfield s case, we see the
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ef fect of that abdication of the traditional and historical role
of the attorney to decide matters of strategy (PC-R 96). Speedy
trial is a question of strategy and all questions of strategy,

absent ineffectiveness, are decided by the attorney. See Link
v. Wabash R. Co., 370 U S. 626 (1962); Jones v. Barnes, 463 U. S.
745 (1983); Henry v. M ssissippi, 379 U S. 443 (1965); United
States v. MG I, 11 F.3d 223 (C A 1 1993).

In Florida, the law is clear that an attorney can waive
speedy trial under FL.R. Crim P. 3.191. See also, Gutierrez v.
State, 276 So.2d 470 (Fla. 1973); State v. Kruger, 615 So.2d 757
(Fla. 4th DCA 1993).

The principle is well established that the right to a

speedy trial is waived when the defendant or his
attorney requests a continuance. The acts of an
attorney on behalf of a client will be binding on the

client even though done w thout consulting him and
even against the client’s wi shes (enphasis added).

State v. Abrams, 350 So.2d 1104 (Fla. 4" DCA 1977).
Def ense counsel Charles WIllianms knewthe lawas it rel at ed

to speedy trial. He knewthat he coul d wai ve speedy trial (PC-R
29- 30). But nore inportantly, he knew that he should have
wai ved speedy trial in this case and allowed hinself the

opportunity to fully investigate and prepare for trial in this

case (PC-R 27-28). Judge Wl lians candidly conceded that there

was no strategic reason to demand speedy (PC-R 31, 33, 96). The
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only reason he offered as to why he filed the demand for speedy
was because M. Wiitfield wanted the demand (PC-R 31) because

he wanted to get out of the Sarasota County jail (PC-R 32).

Most critically, the demand for speedy trial devastated the
case. Def ense expert, Dr. Regnier was their nost inportant
witness in the guilt and penalty phase hearing (PC-R 43). Dr.
Regnier was the only defense witness that would deliver the
ultimate opinion in the guilt phase whether M. Witfield was
so i ntoxicated that he was not able to formthe requisite intent
to commt first-degree nurder (PC-R 56). When asked on direct
exam nation ( R 1221) whether he had an opinion if M.
Whitfield could formthe requisite intent to commt the first
degree nmurder of Ms. Reynolds, Dr. Regnier responded he didn't
know ( R 1221; PC-R 57). When asked on cross exan nation why
he was not able to provide an opinion, Dr. Regnier responded
that it was because he did not have enough tinme (R1226; PC-R
58). Dr. Regnier did not have an appropriate anount of tine
because of the demand for speedy trial (R1226; PC-R 58). I n
fact Defense counsel WIIlians acknow edges that he is certain
that Dr. Regnier discussed with himthat he needed nore tine,
t hat he couldn’t be ready that quickly (PC-R51). Additionally,
counsel did not seek to have Dr. Regni er appointed until August

3'd and the court signed the order on August 4, 1995 which was
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the same day that the demand for speedy trial was made.
Further, Dr. Regnier did not have his first neeting with counsel
or M. Whitfield until August 11, 1995, which was alittle over
a nonth before the trial would commence. Needless to say, the

demand for speedy trial devastated M. Whitfield s case.

The demand for speedy trial affected M. Whitfield s case
so nmuch that it is best torefer to the record produced at the
evidentiary hearing for nuch of the evidence. However, this
Court should note this argunment with regards to Issue VI. |If
failure to wai ve speedy trial is by itself evidence of deficient
performance, then every aspect that followed would be the
resulting prejudice. For exanmple, if failing to waive speedy
was deficient, then the prejudice that followed was the
inability of Dr. Regnier to offer an opinion with regards to the

def ense theory of voluntary intoxication.

In denying this claim the lower court in its order stated
t hat :

The court is ever mndful that when a defendant
demands speedy trial, a trial court should not second
guess trial strategy and strike the demand “sinply
because the defendant who filed the demand has been
charged with first degree murder and wll have to
forgo discovery in exchange for a speedy trial” or a
first-degree murder defendant “effectively woul d never
be able to demand speedy trial.”

(Order at 50)(citation omtted)
The court relied upon two assunptions in denying this claim

First, that M. Witfield had the fundanmental right to denmand
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speedy trial.!? Second, that the demand for speedy was within
the sole discretion of M. Whitfield because it was a “strategic
decision”. Not only are both of these assunptions wongs, both
experts testified at the evidentiary hearing that the appell ant

was not nentally capabl e of making any strategic decisions.

Dr. Mash testified extensively about the effects of severe
crack use on the executive function of the brain. In her expert
opi nion, which is also the standard of care in the field, it is
i nproper to rely upon severe crack abusers for up to 90 days
after they quit ingesting cocaine.(PC-R 207) It is only after
90 days do individuals begin to transition from one |evel of
toxicity to the next. Specifically, this long term severe
cocaine use resulted in M. Witfield having serious brain
damage, (PC-R 216), resulting in his inability to make
i nportant deci sions regardi ng speedy trial. (PC-R 220). Thus,

as elicited during Dr. Mash’'s testinony:

Q Okay. Wuld someone in M. Wiitfield s position
be able to not only aid [in their] defense, but
actively participate in trial in a neaningful way,
make strategic decisions using this frontal |obe to
reason, [use] judgenent and be able to say, if | do A
and B, Cis going to happen?

A. No, it is my expert opinion, absolutely not, and
that is consistent, as | have stated already here
today, with the standard of care in our industry for

12 Speedy trial under the Rules should not be confused with
constitutional speedy trial.
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chroni c substance abusers, specifically crack cocai ne
abusers like M. Wiitfield.

(PC-R 219).
Dr. Fisher also testified about M. Whitfield s ability to

make strategic decisions such as demand speedy trial. Due to
the effects of Whitfield s post traumatic stress di sorder and
chroni c cocai ne use, Dr. Fisher testified that the appellant was
not able to direct the actions or the strategy of his trial
during the period in question effectively. (PC-R 281-82)
Further, in Dr. Fisher’s opinion as an expert in death penalty
litigation, that the amount of time from August 11 to Septenber
18 was not enough time for Dr. Regnier to prepare the case.
(PC-R 282-83) Essentially, because of the speedy trial issues,
preparing M. Witfield s case in such a short period of tine
fell belowthe standard of care in the psychol ogical community.
(PC-R 283)

In addition to the evidence presented above, Judge Rapkin
also ruled that M. Wiitfield was not conpetent to represent
hi msel f and thus not conpetent to conduct the strategy in his
case. The trial court conducted both Nelson®® and Faretta?
inquiries. While the trial court found M. Whitfield s counsel

conpetent, it recognized his right to represent hinself

13 Nelson v. State, 274 So.2d 256 (Fla. 4t" DCA 1973).
4 Faretta v. California, 422 U S. 806 (1975).
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regardl ess of the actions of his attorneys. The only hurdle in

M. VWhitfield s path was the Faretta inquiry. M. VWhitfield
failed the Faretta test. The trial court found that “he was not

conpetent to represent hinmself”, a fact this court recogni zed.

Whitfield, 706 So.2d at 3. Whitfield stated that “he coul d not
think rationally”. 1d. Thus, the trial court recogni zed what

t he post-conviction court did not: that Ernest Whitfield did not

have the conpetence to direct the strategy in his case.

The prejudice in this case is apparent at every critical
stage of the prosecution. Dr. Regnier, the defense’'s npst
critical witness, was not prepared because of the speedy tri al
demands. (PC-R 43) Dr. Regnier was to testify regarding the
def ense of voluntary intoxication. (PC-R 43) Further, he was
the main wtness during the penalty phase. (PC-R 44) Dr.
Regnier told Judge WIllianms that he was unprepared for trial.
(PC-R 51) During trial, Dr. Regnier testified that he was not
prepared to give an opinion regarding the defense of voluntary

i nt oxi cati on because of speedy trial.

Q [State] | understand. And you said you'd like to
corroborate that but you didn't have enough tine
because of the speedy trial in this case; is that
correct?

A. That’'s correct.
(R 1226)
Li kewi se, Dr. Regnier was constrained in preparing for the
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penalty phase.
(R 1630).
Utimtely, prejudice has to evaluated in light of the

advisory jury verdict of 7-5. This Court has, on several
occasi ons, evaluated prejudice and rel ated i ssues when the jury
vote is 7 to 5. See Harris v. State, 843 So.2d 856 (Fla. 2003);
Crook v. State, 813 So.2d 68 (Fla. 2002); Alneida v. State, 748
So.2d 922 (Fla. 1999); Phillips v. State, 608 So.2d 778 (Fl a.
1992) In Phillips v. State, 608 So.2d 778 (Fla. 1992), this Court
determ ned that the defendant was prejudiced by counsel's
failure to present "strong nental mtigation" at trial. 1d. at
783. In that case, two experts opined in the postconviction
proceedi ng that the defendant was suffering from an extreme
enoti onal disturbance at the tine of the crine, was unable to
conform his conduct to the requirenments of |aw, and could not
formthe requisite intent to fall under the aggravating factors
of CCP or heinous, atrocious, or cruel. See id. Also inportant
this Court’s analysis of that case was the fact that the nental
mtigation was essentially unrebutted and that the jury had
recommended the death sentence by the slimmjority of seven to
five. See id. Based on those factors, this Court concl uded that
there was a reasonable probability that "but for counsel's

deficient performance ... the vote of one juror would have been
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different, ... resulting in a recommendation of life." 1d.

| SSUE I1115

MR. VWHI TFI ELD WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF HI'S TRIAL, IN
VI OLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS. 16

Arbitrary results, which are all too common in death
penalty cases, frequently stem from inadequacy of
counsel. The process of sorting out who is nost
deserving of society's ultimte punishnent does not
work when the nost fundanental conponent of the
adversary system conpetent representati on by counsel,
i's mssing. Essential guarantees of the Bill of
Ri ghts may be disregarded because counsel failed to
assert them and juries may be deprived of critica

facts needed to make reliable determ nations of guilt
or punishnment. The result is a process that |acks
fairness and integrity.- Stephen B. Bright, Counse

for the Poor: The Death Penalty Not For the Worst
Crime but for the Wrst Lawyer, 103, YAE LAw JOURNAL,
1835 (1994).

Def ense counsel nmust di schar ge very signi ficant
constitutional responsibilities at the sentencing phase of a
capital trial. The United States Supreme Court has held that
in a capital case, "accurate sentencing information is an

i ndi spensable prerequisite to a reasoned determ nation of

® For purpose of judicial econony, the several clainms of
i neffectiveness of counsel during the penalty phase listed in
the notion to vacate judgnent and sentence have been
consol i dated here.

¥ This original claimwas drafted sonmewhat specific but
contai ned several subclains. All parties were on notice that
the claimwas a general ineffectiveness claimregarding non-
statutory mtigation that conplinents claimXII.
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whet her a defendant shall live or die [made] by a jury of people

who may have never made a sentencing decision.” Gregg V.
Ceorgia, 428 U.S. 153, 190 (1976) (plurality opinion). 1In Gregg
and its conpani on cases, the Court enphasi zed the inportance of
focusing the sentencer's attention on "the particularized
characteristics of the individual defendant."” |1d. at 206. See
al so Roberts v. Louisiana, 428 U.S. 325 (1976); Wodson v. North

Carolina, 428 U. S. 280 (1976).

St ate and federal courts have expressly and repeatedly held
that trial counsel in capital sentencing proceedi ngs has a duty
to investigate and prepare available mtigating evidence for the
sentencer's consideration. See Phillips v. State, 17 Fla. L.
Weekly S595 (Fla. Sept. 24, 1992); State v. Lara, 581 So. 2d
1288 (Fla. 1991); Stevens v. State, 552 So. 2d 1082 (Fla. 1989);
Bassett v. State, 541 So. 2d 596 (Fla. 1989); State v. M chael,
530 So. 2d 929, 930 (Fla. 1988); O Callaghan v. State, 461 So.
2d 1354, 1355-56 (Fla. 1984); Eutzy v. Dugger, 746 F. Supp. 1492
(N.D. Fla. 1989), aff'd, No. 89-4014 (11th Cir. 1990); Harris
v. Dugger, 874 F.2d 756 (11th Cir. 1989); M ddleton v. Dugger

849 F.2d 491 (11th Cir. 1988).

Where counsel does not fulfill the duty to investigate and

prepare, the defendant is denied a fair adversarial testing
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process and the proceedings' results are rendered unreliable.
See, e.g., Harris v. Dugger; Mddleton v. Dugger. No tactical
nmoti ve can be ascribed to attorney om ssions which are based on
i gnorance, See Brewer v. Aiken, 935 F.2d 850 (7th Cir. 1991),
or on the failure to properly investigate or prepare. See
Harris v. Dugger; Stevens v.State; Kenley v. Arnontrout, 937

F.2d 1298 (8th Gir. 1991).

M. Witfield s was denied the benefit of the effective
assi stance of counsel as guaranteed by the Sixth and Fourteenth
Amendnments to the U S. Constitution and the corresponding
provi sions of the Florida Constitution because his Attorneys
failed to adequately investigate and prepare for the penalty
phase. His attorneys failed to |l ocate wi tnesses, chall enge state
w t nesses, and fully devel op known testinony and psychol ogi cal
reports. At the evidentiary hearing conducted May 22, 23, and

26, the follow ng testinony was elicited:

Freddy Lewis Stanley Atkins testified at the evidentiary
heari ng. He is a lifelong resident of Sarasota for 47 years
of his life (PC-R 317). He lives in the predom nantly
African/ American community called Newtown, where he has
primarily remained (PC-R 317). M. Atkins went to elenentary

and high school within Sarasota County and eventually obtai ned
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a degree fromthe University of South Florida, Sarasota camnpus
(PC-R 318). M. Atkins aspired to reach political office in
1985 and was the first African/ American ever elected inthe city
of Sarasota as a conm ssioner. M. Atkins served on the city
conm ssion from 1985 to 1995 and was recently reelected to the

city comm ssion for District 1 on April 11, 2003 (PC-R 318-9).

Prior to being elected to the City comm ssion in 1985, M.
At ki ns worked with Storefront, Inc, which was a substance abuse
and fam |y counseling programthat had a satellite office in the
Newt own area (PC-R 319) This program was a famly life
intervention programand famlies were either court ordered or
t hey volunteered to participate in the counseling program (PC-R
319). During his employnment with Storefront, Inc, M. Atkins
cane in contact with M. Witfield s famly as their famly
counsel or and outreach worker. M. Witfield s famly had been
court-ordered to the Famly Life Intervention Program because
of problems within the famly that were identified by the court
system and they had been in the program six or seven nonths
before he joined the organi zation (PC-R 320-1, 344). M. Atkins
pl aces this tine period around |late 1983 to early 1984 (PC-R
321). In assessing the famly needs, M. Atkins noted a

“pl ethora of issues. Everyt hing from delinquency by Leroy,
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tardi ness, truancy, absenteeism by the kids, older sister had
run away several times, and their nother was absent quite
frequently” (PC-R 322). “Definitely, without a doubt...she
admtted that basically she drank too nuch, come to find out
t hat she was a binge drinker, she would two, three, four days
be too drunk to really function” (PC-R 322). M. Atkins
reported that the mother would not Kkeep her schedul ed
appoi ntments for herself or the kids (PC-R 322). In addition
“there was a boyfriend, or two, three according to what tinme of
the month it was” (PC-R 323). M. Wiitfield s famly received
wel fare noney and food stanps at the begi nning of the nonth but
by the m ddle of the nmonth they were in crisis (PC-R 323). His
famly was often in trouble with M. Powell, who owned the
apartnments were they lived. There were trenendous problens with

managi ng the household (PC-R 323).

M. Atkins further testified from photographic pictures,
whi ch were adm tted into evidence as Defense Conposite Exhibit
C (PC-R 333), which depicted the area of town on Leonard Reid
road where M. Whitfield resided with his famly while invol ved
in the Famly Life Intervention Program (PC-R 324). From t he
conposite exhibit, M. Atkins testified that in 1985, the area
in which M. Whitfield was being raised didn't have any signs

and the area was al ways grown-up (PC-R 326). “This area has
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al ways had a problemw th peopl e dunping, always.” “The county
haul ed away | oads of garbage and stuff fromthat particul ar area
right there, and it was always, during the tine | was worKking
with the Whitfield/ Garner famly, this was |ike the hole where
the new crack cocaine was being sold.” [A]lnd it was a drive
around down there that you could just drive through. It was
like a drive-through” (PC-R 326). M. Atkins was asked on
direct if the pictures are depicted of where M. Wiitfield lived
in 1985. He responded: “it | ooked worse, because when you | ook
at that, they ve got garbage cans and recycling bins.” This
particul ar area was a dunping ground (PC-R 327). M. Atkins
pointed to the apartnment in which M. Whitfield and his famly
resi ded and descri bed the place having a rickety porch, the roof
was | eaking, part of the wall was gone in the kitchen, bathroom
al ways had problens.” “It was |like the apartment that M.
Powel | gave to people that he don’t expect themto pay and he’'s
just doing his duty to give sonebody sonmewhere to stay” (PC-R
328). “The apartnent was a duplex with 2 bedroons and a little
smal | kitchen, a small bathroom and a very small |iving roont
(PC-R 328). At |east five people lived there including the
primary mate of Ms. Garner, M. Ossi, but four kids when Tracy
is there, haven't disappeared, so maybe five, six nmostly” (PC-R

328). M. Atkins further testified that the apartnent | ook nmuch
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better than they did in 1984. They' ve been painted with a whol e
door” (PC-R 329) When asked if they didn’t have doors back
then, M. Atkins testified that M. Powell wasn't a very
particul ar very good | andlord. These apartnents were the first
ones he built, so these were in the worst shape” (PC-R 329).
M. Atkins further pointed out that the furniture outside
depicted in the photos usually meant that somebody had been put
out. “This was common for those apartnents because M. Powel l
noved you in there, you bring in a m ni nrumanmunt of nopney and
you go out if you don’t pay in a reasonable period of tine.
Every nonth or so you can see sonebody had been put out” (PC-R
330). M. Atkins further testified that it was commpn to see
abandoned homes in that area (PC-R 330). M. Atkins al so noted
from the photographs the graveyard which adjoins the area off
Leonard Rei d Road which was a conmon crossover to the community
recreation center and 301 (PC-R 331). When asked if this area
of Leonard Reid was a particularly safe environnent for
children, M. Atkins responded: “No. As a matter of fact, we
encouraged them to take the long way around” (PC-R 332).
“First...after you |l eave the front of that graveyard...you have
very little sidelines fromthe street to be visible...plus that
was the trail that ol der people used, plus that was the trail

that the drug addicts were using and the al coholics were using
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because we had, you know, a bootleg |iquor house back that way

too” (PC-R 332).

M. Atkins al so was asked: “[D] escri be one maj or i ssue that
M. Whitfield s famly was enduring, what would that issue be,
or the major issue that the famly had to overconme in order for
them to be a sustaining famly?” M. Atkins: Their nother.
(PC-R 333). “She was an al coholic, is now (PC-R 333). M.
Atkins further testified that “[t]his famly is probably, over
my 30 years of interdisciplinary social sciences, this is the
nost dysfunctional famly |’ve ever seenin ny entire experience
in this process. And it was prinmarily because of her need to
have al cohol, and because of that, they never had noney other
t han one, two, three days around the beginning of the nonth.
After the first week or two, the food was gone. M. Powell was
al ways asking nme are they going to pay the rent this nonth” (PC-
R 334). “The famly al so had problenms with individual kids from
having difficulties in the classroomto not being able to get
to school, not having clothes to wear, you could bring them
cl ot hes and when they get dirty, they weren't getting washed.
Plus Ms. Garner (a.k.a. Leola Rich) was having difficulties
being at home with them They were young people that were
basically raising thensel ves nost of thetinme, and they’d go and

find her where she’d be and nmake her conme home” (PC-R 334). M.
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Atkins also testified that he has personally been involved in
“Leol a’s hunt several tines, and that you d usually find her at
one of the places either where one of the guys that she’'s
seeing, but also going to the little joints, going to sonme of
the little shot house, basically bring her out of there, take
her hone, that’s if she lets you. Sonmeti nes she would get
obnoxi ous and decide she didn't want to |eave ant there was
not hi ng you can do at that time” (PC-R 334-5). M. Atkins also
testified that he has found Ms. Leola out unconscious during
these tines. Ms. Garner suffers from a type of epilepsy or
seizure (PC-R 335). “[A]s long as she’s drinking and having fun
with the fellows they're doing fine. But if she got drunk and
have sonme kind of nedical situation they're either rushing her
to the hospital or sonetines, when she’'d feel themcom ng hone,
she’d leave. M. Atkins testified that he’'s been contacted by
t he school and asked why the kids weren’t in school and he woul d
find M. Whitfield s nother in one of the ditches al ongside
Leonard Reid, several tinmes he has taken her hone” (PC-R 335).
M. Atkins testified that he has counseled Ms. Garner about her
al cohol probl embut he could never get her to commt herself and
she was in denial of her problem (PC-R 336). M. Atkins was
al so asked how Ms. Leola got noney when she did not have any.

M. Atkins responded: “[l]t was apparent that M. Leola had
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sever al mat es, and the noney was <conmng from those
person...that’s where you would go and find her at different
peopl e’ s houses, she had M. Ossi who was the old nan and she
had M. Rich who was working for the departnment of
transportation (PC-R 343-4). And then when you go to the
boot | eg house, she was in sonmebody’s arns there (PC-R 344). M.
At kins was al so asked if Ms. Leola was prostituting herself and
he responded: “lI never saw the noney exchange, but it was
apparent, based on ny experiences and know edge of those
experiences, | was raised in a situation simlar as related to
bei ng and |iving near shot houses and | know what wonen and nen
do there (PC-R 344). While M. Atkins was working with the
fam |y, their situation never inproved, if anything they were
worse (PC-R 336). The famly never graduated fromthe program
during the year and a half that M. Atkins worked at the program
(PC-R 337).

After leaving Storefront, M. Atkins testified that he
still had contact with the famly. Ms. Garner moved in with
Ossi across the street from his nother w thout her kids and
while M. Whitfield was still a mnor (PC-R 337-8). There al so
cane a time in late 1985 early 1986 when M. Whitfield came to
live wth M. Atkins. M. Atkins recall being approached by M.

Whitfield and telling him that he needed sonewhere to stay.
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Knowi ng his situation, M. Atkins allowed M. Whitfield to stay
with himand his wife (PC-R 338). Wen M. Witfield canme to
live there he had very little. M. Atkins recall he had a brown
bag and gave himthe run of the house, and he brought a few nore
cl ot hes as the days and weeks went on (PC-R 339). M. Witfield
stayed with M. Atkins five or six nonths while he was a m nor
(PC-R 339). The only problem that M. Atkins had while M.
Whitfield stayed with him was that M. Witfield would bring
people to the home and show the hone to them because they
couldn't believe he stayed there (PC-R 340). After |leaving M.
Atkins’ home, M. Atkins would have sporadic contact with M.
VWitfield (PC-R 341). M. Atkins further testified on direct
t hat when he learned that M. Whitfield was being charged wth
this crine, he was expecting a phone call from his

attorney...but he never got that call (PC-R 342).

On cross exam nation, M. Atkins acknow edges that he took
no affirmati ve steps to reach M. Whitfield, his attorney or his
famly to of fer assistance but he wasn’t sure he had assi stance
(PC-R 345-6). M. Atkins also testified that he wasn’'t
surprised that M. Whitfield s nother allegedly arrived to court
i ntoxicated. Onredirect, M. Atkins testified that al cohol was
the problem in M. Witfield s famly. Whenever there’'s a

crisis going on, she was drunk. She has a way of getting drunk
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when sonmething is about to take place (PC-R 346). M. Atkins
testified that he did not think that he had a duty to take any
affirmative actions to identify hinmself. He thought that he was
cl ose enough to the famly and that case that there was no way
that he was going to avoid it (PC-R 347). M. Atkins also
testified that he wi shed that he had the opportunity to expound
on his experiences in that famly. Wen he was contacted in
post-conviction he was nmore than willing to assist. He
conducted sone investigation and tried to get information from
the schools, find old principals and teachers that m ght have
responded, but the information had not been maintai ned over the

years (PC-R 347).

M. Whitfield s attorneys failed to obtain and review M.
Whitfield s juvenile history. Had counsel conducted a
reasonabl e investigation into M. Wiitfield s background they
woul d have | earned that M. Whitfield and his famly were court -
ordered to attend a famly life intervention program through
Storefront, Inc. VWhile in that program their outreach famly
counsel was M. Fred Atkins, who according to the testinony of
Ms. Charlie Ann Syprett, fornerly Scott, is a celebrity in
Sarasota (PC-R 428). M. Atkins would have been able to tell
the court and the jury of the horrendous neglect that M.

VWhitfield endured because of his mother’'s alcoholism and
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absenteeismfromthe famly. The jury would have been i nforned
that M. VWhitfield grew up in a degraded area in Newtown off
Leonard Rei d road where the road dead ends and the chil dren use
a drug infested passageway through a graveyard to exit. M .
At ki ns described this area as a dunpi ng ground and an area t hat
was not kept clean by the city. The housing conditions that M.
Whitfield were exposed were poor and filthy and at | east once
a nonth you could see people s personal belongings thrown
out si de because they had not been able to pay their rent. The
jury woul d have been infornmed by the m ddle of the each nonth,
M. Whitfield and his famly | acked food and the famly was in
constant crisis. The jury would have been i nforned t hat because
M. Whitfield |lacked clean clothing that prevented him from
attendi ng school many days. Had counsel |ooked into M.
Whitfield s juvenile background and contacted M. Atkins, the
jury could have been informed that M. Whitfield s nother did
not provide the nurturing and care that her children needed
whi ch further led to delinquency and truancy. M. Witfield and
his siblings were forced to raise thenmselves and often had to
| ook for their nmother in shot houses to make her come home where
she prostituted herself for nmoney. M. Witfield s famly was
t he nost dysfunctional famly that M. Atkins had contact with

in 30 years of social work and the problenms in M. Witfield s
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fam |y during his tenure with the programfor a year and a half

never inproved but worsened.

Def ense counsel W Iliams acknow edges that if sonmebody
menti oned the nanme of Fred Atkins as having know edge of M.
Whitfield he woul d have been interested in that fact (PC-R 88).
Def ense counsel WIllianms also stated that the name never cane
to his attention either by M. Wiitfield, his famly, nor his
i nvestigator (PC-R 89). In fact M. Steele’ s billing records
never indicate any attenpts to obtain M. Wiitfield s juvenile
records and he only began obtaining background information
begi nni ng on Septenber 12, 1995, which was |less than a week
before the beginning of trial. Wen asked if M. Atkins, who
was a city comm ssioner at the tinme of M. Whitfield s trial,
woul d have been good in the eyes of the jury, Defense counsel
WIlliams responded “I amcertain” (PC-R 108). Defense counsel
Wlliams was also asked that by looking at M. Witfield s
juvenile record would he have been able to discover that the
obt ai ned services? Defense counsel WIIlianms responded possibly
(PC-R 111). Defense counsel WIllians was asked i f he knew t hat
M. VWhitfield was entered into M. Atkins programas a juvenile?
Def ense counsel WIlliams responded no (PC-R 111). Def ense
counsel Wl lians further advised that he did not know who M.

Atkins was as it related to M. Witfield (PC-R 111).
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Def ense counsel Syprett testified that M. Atkins served on
Sarasota’s city comm ssion for a long time and was just recently
el ected (PC-R 428). She al so responded that she would have
absolutely foll owed up on contacting M. Atkins if his name had
been di scovered during the course of M. Whitfield s case (PC-R
428). M. Atkins was the very first African/ Anrerican mayor of
Sarasota so certainly if she had been given his name she woul d
have definitely foll owed t hrough with contacting hi m(PC-R 428).
M. Whitfield s counsel s acknowl edged t hat M. At ki ns woul d have
been a good witness to followthrough wi th obtaininginformtion
about M. Whitfield s background had this informati on been
di scover ed. However, the Court should note that during the
testinony of defense expert Dr. Regnier at the penalty phase
hearing at R1623, Dr. Regnier testifies that M. Witfield s
not her would go to her and M. Whitfield s counseling sessions
under the influence of alcohol. Therefore, counsel had
knowm edge that there were counseling records as it related to
the Whitfield famly and M. Whitfield s attorneys also failed
to obtained these records that would have discl osed M. Atkins
i nvol venment with M. Wlitfield and his famly. Counsel had a
duty to investigate and prepare available mtigating evidence
on M. Whitfield s behalf. Because counsel failed to obtain and

review M. Whitfield s juvenile history or obtain his famly
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counseling records, which is commonly investigated in the
preparation of mtigation, M. Witfield was denied a fair
adversarial process and the resulting proceedings are thus

unr el i abl e.

“I'n assessing the reasonableness of an attorney’'s
i nvestigation, a court nust consider not only the quantum of
evi dence already known to counsel, but also whether the known
evidence would lead a reasonable attorney to investigate
further. Strickland does not establish that a cursory
i nvestigation automatically justifies a tactical decision with
respect to sentencing strategy. Rather, a review ng court nust
consi der the reasonabl eness of the i nvestigati on said to support
the strategy.” Wggins v. Smth, 123 S. Ct. 2527 (2003).
Additionally, “strategic choices made after | ess than conplete
investigation are reasonable precisely to the extent that
reasonabl e professional judgnents support the limtations on
i nvestigation.” 1d at 2539. As the Suprenme Court has al so held
in WIllianms v. Tayl or when applying Strickland, that counsel’s
failure to uncover and present mtigating evidence at sentenci ng
could not be justified as a tactical decision because counsel
had not fulfilled their obligation to conduct a thorough

i nvestigation of the defendant’s background. WIlliams v.
Taylor, 529 U. S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389, 68 USLW
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4263, 2000 Daily Journal D.A R 3949, 00 CJ C. A R 2064, 13 Fl a.
L. Weekly Fed. S 225 (2000). In the present case, M.
Whitfield s counsel could not exercise reasonabl e professional
judgnment in formng a tactical decision not to investigate M.
Whitfield s juvenile court records or followp on |ocating the
fam |y counselor, M. Atkins because the investigation by the
def ense i nvestigator who was responsible for this task did not
began investigation until Septenber 12, 1995 and never sought
to obtain M. Whitfield s juvenile court records. At the
evidentiary hearing counsel offered no explanation of their
trial strategy and/or investigation that would justify and/or
explain their failure to investigate, review and present the
testinony of Fred Atkins. 1In fact, both conceded that had they
di scovered M. Atkins’ name during their investigation they
woul d have definitely foll owed up and presented all beneficial
testi nony. As a result of counsel’s failure to conduct a
t horough i nvestigation, M. Whitfield was prejudiced during the
penalty phase hearing because the jury was not given a conplete
and accurate description of apparent mtigating circunstances
that could have been presented through the testinmony of City

Commi ssi oner Fred AtKkins.

In its order denying relief, the |Ilower court erroneously

stated that “the court determ nes that trial counsel did not
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know of Atkins and could not have |earned of him based upon
Whitfield s lack of cooperation and insistence on a speedy
trial, coupled with the famly’'s inability to provide rel evant
information.” Order at 54. This is incorrect and both the
original record and postconviction record bear this fact out.
Had trial counsel followed the dictates of the ABA Guideli nes,
t hey would have obtained his juvenile records and counseling
records. The fact that M. Whitfield was uncooperative did not
stop them fromobtaining school and hospital records. The sane
records coul d have been discovered. The |lower court’s reliance
on t he speedy trial situation bolsters the appellant’s argunent.
If speedy trial demands bl ocked counsel’s ability to obtain the
information regarding M. Atkins, then failure to waive speedy
trial would have been deficient performnce. The resulting
prejudi ce woul d then becone the failure to obtain M. Atkins’'s

information and present his testinony to the jury.

Dinah M chelle Gles, who is the younger sister of Ernest
Whitfield, testified. She is 10 nonths younger than M.
Whitfield and that her sibling group includes a total of 3
brothers and 2 sisters all a year apart (PC-R 349-50). Ms.
Gles testified that Pam M. Witfield, and herself all have
the same father but Pam has always lived with her godparents

since she was a baby (PC-R 351). Ms. Gles testified that from
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her earliest nenory she has always |ived with her grandnother
and her not her woul d stay back and forth with her boyfriend (PC
R 351). Her grandnother was their primary caretaker (PC-R 352).
Ms. G les could not recall a tinme when she noved wi th her nother
to Sarasota leaving M. Wiitfield with their father (PC-R 352).
Al t hough she did recall when the children stayed with their
not her for a short period of time before returning to live with
their grandmother (PC-R 352). Ms. Gles testified that it was
alright staying with her nother and her boyfriend but the guy
she was with used to get drunk and he and her nother would
al ways wind up fighting (PC-R 352). She also stated that while
her nmother’s boyfriend was chasing her at night down the road,
she would tell the kids to run with her because he woul d be
chasing her to actually fist fight her (PC-R 352). M. Gles
testified that someti mes he woul d catch her and he used to beat
her real bad (PC-R 352). Ms. Gles testified that these events
wer e ongoi ng while she and Ernest where 10 or 11 and that they
were present during sonme of these beatings (PC-R 353). Ms.
Gles further testified that the frequency of these beatings
woul d happen every tinme they went over there on the weekends
(PC-R 353). While the children were living with their
grandnmot her, M. VWhitfield s nother would come probably tw ce

a week and then on the weekend to check on the children (PC-R
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355) .

Ms. Gles also testified regarding the relationship that
M. Witfield had with their father. M. Witfield s father was
verbal ly abusive to him (PC-R 354). When he woul d get upset he
woul d threaten to knock M. Whitfield out or do this or that to
M. VWiitfield (PC-R 354). M. Witfield s father also
threatened to take his pistol and blow his brains out (PC-R
354). Ms. Gles testified that these were regul ar occurrences

during their weekend visits with their father (PC-R 355).
Ms. Gles further testified that while they were |iving

with their grandnother, they attended school regularly, they had
enough to eat, their clothing was appropriate and cl ean, and
there was enough roomin the house. M. Gles was then asked
what changed things in your life? As Ms. G les began to
testify, she was visibly upset and crying as the court handed
her a box of tissue when recalling the devastating inpact on
their lives with the passing of their grandnother. She
testified that “after their grandma died, it’s |ike our whole
life changed, it’'s like this stuff - - | can’'t say. It’s |ike
after my grandma had died, it’s like our life had went down
because it’s li ke we was runni ng here, here to there, to Leol a,
and it’s like my nomwas all about her boyfriends. So it’s like

the love and attention that we used to get, we didn't get it
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anynore. Q And so your nmom was not available to nurture you
as children? A Right” (PC-R 356). Ms. Gles recalls at one
poi nt she was with her nother and stepbrother and other tines
they were here to there with different famly menbers, “it was
i ke everywhere” (PC-R 357). She estinates that they |lived at
nore than five different places with various relatives for short
periods of time after their grandnother died and with each nove
caused a change in schools (PC-R 357). M. Gles testifiedthat
during this time they were not able to maintain any type of
regul ar school attendance (PC-R 358). While the children were
nmovi ng frompl ace to place, their nother was sonewhere el se (PC-
R359). O the children, Ms. Gles testified that Pamand Ri |l ey
had the nost stable places to |lived because they were |iving
with their godparents and t hey were good godparents to them (PC-

R 358).

Ms. Gles recalls that the children eventually cane to live
with their nother when they were teenagers, approximtely 15 or
16 (PC-R 359). She went to live with her nother and her
not her’ s boyfriend and she does not recall where M. Witfield
was staying at that tinme (PC-R360). M. Gles recalls entering
M. Atkins program because her nother was an alcoholic (PC-R
360). She would drink on a regular basis (PC-R 360). \When the

famly entered M. Atkins’ program M. Gles testified that she
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and Leroy attended school regularly but M. VWlitfield did not
attend as nuch (PC-R 361). When asked if her nomwas there and
able to get themup for school every day or do sonething about
Ernest not attending school, Ms. Gles testified that “at tinmes
she was there. But the mpjority of the time, by her not having
a washi ng machi ne, sonetines we really didn’t have clothes to
wear to school” (PC-R 361). Testifying fromDefense exhibit C,
Ms. G les noted the apartnment where they used to live for a few
years (PC-R 362, 363). She describes the honme as “little, two
bedroom kind of small inside, and it wasn’'t a nice place, it
was just sonmewhere” (PC-R 362). M. Gles testified that they
di d not have nice housing while staying with their nmother (PC-R
362). Ms. G les recalls that while staying with her nother they
woul d have to go to Coins where there nother was having dri nks.
If there was sonet hing they wanted they had to go where she was

(PC-R 365) .

Ms. Gles further testified that prior to 1995 she was
aware that her brother wused drugs (PC-R 367). “He wasn’t
hi ssel f anynore because it’s like |I noticed things had changed
about him [Hle' Il go off and stay for a coupl e of days and when
he’ d cone back his were a little glossy and he’ll | ook dirty and
he’ll be snelling, and he just wasn’t the type person because

he’ s al ways stayed neat and clean” (PC-R 367-8). “His whole
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personal ity had changed. He wasn’'t the sane person anynore”
(PC-R 368). Ms. Gles testified that when M. Wiitfield would
cone with gl ossy eyes, dirty, and not neat he woul d take a bat h,
go in the room and sleep the rest of the day and get up and
watch TV. He would stay honme for a couple of days and then he
woul d be gone again” (PC-R 368). During these tinmes, M.

Whitfield was not able to nmaintain a job (PC-R 368).

Ms. Gles was present during her brother’s trial in 1995
and was | eaving work to go to his trial in Sarasota (PC-R 370).
Ms. Gles was told that she was going to testify by Defense
Counsel W I Iians. Ms Gles testified that Defense Counsel
WIlliams on the day of the court date asked her how she would
f eel about speaking on her brother’s behalf (PC-R 373). However
after a break during the proceedi ngs, she was i nfornmed that she
woul d not be testifying (PC-R 371, 373). M. G | es was prepared
to testify that day and would have answered questions to the
best of her ability (PC-R 371). After M. VWhitfield s
conviction and sentence, Ms. G les continued to be involved in
M. Whitfield s case and was present at the Florida Suprenme
Court for oral argunents in his case at a sacrifice to herself

as noted by this Court (PC-R 371-2).

Def ense counsel s rendered i neffective assi stance of counsel

for not presenting the testinony of M. Witfield s sister,
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Dinah Gles. M. G les would have been able to correctly detali
the lifestyle that they enjoyed while under the nurturing care
of their grandnother and upon her death how their lives went

down. Even as Ms. Gles cried on the stand, it is apparent that

this was a tragic event in their lives which still causes
enoti onal pain. The death of their grandmother ultimtely
changed the course of their lives and their future. Their

grandnot her was the one person that M. Witfield and his
siblings could depend on to provide a nurturing and stable
envi ronnent. Under her care the children had appropriate and
clean clothing, they were fed, they attended school regularly,
and t he home was | arge enough to accommodate the children. Wen
left in the care of Leola Rich for a brief period of tinme while
their grandnother was still alive, the children were exposed to
extrenme donestic violence between their nother and her current
boyfriend and were often running down the street in the mddle
of the night after their nother who was fleeing from another
abusive attack. The only children to survive Leola Rich were
Pam and Ri |l ey because they lived with their godparents who were
good to them The devastating inmpact of Ilosing their
grandmot her forced Ms. Leola Rich (formerly Garner) to begin
the task of becoming a nother. And with this responsibility,

Ms. Rich relinquished her parental duties to nmore than 5
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different relatives while she stayed with her boyfriend. As M.
Gles indicated, Leola Rich was about her boyfriends and

t herefore she was not avail able to nurture her chil dren whom she

had grown accustonmed to seeing only once or twice a week. When
Leola Rich is finally in a position to allow her children to
cone live with her in Sarasota, the children are teenagers and
have not been attending school regularly because of various
relocations with their relatives. Unfortunately, Ms. Rich is
still not capable of being a mother to her children and is not
their to ensure that they have the basic necessities in life:
decent shelter, clean clothing, and food. In fact, when the
chil dren needed sonething, they had to go and find their nother
at Coins, which was where she was having drinks. Ms. G les
testi nony was cruci al because she had personal know edge of the
extrenme parental neglect that M. Whitfield had to endure. M.
Gles also would have been able to testify regarding her
observations of M. Wiitfield while he was under the influence
of drugs and how his personality changed when he was doing
drugs. Ms. Gles renenbers M. Wiitfield as a neat and cl ean
person but when he was on a binge, he was dirty and snelly, his
eyes were glossy, he could not maintain a job, and he woul d be

away from hone for days.

Defense Attorney WIlliams testified at the evidentiary
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hearing fromhis billing statenents that he had witten a letter
to Ms. Gles on June 26, 1995 and had a conference with M.
Whitfield s sister and M. Whitfield s mother on July 13, 1995;
however there is no indication as to the nature of the
conversations which occurred during this neeting. The only
other reference as to contact with M. Witfield s sister
occurred on Septenber 9, 1995 in a tel ephone conference and
Septenber 15, 1995, a telephone conference with defendant’s
sister and nother. These contacts were a little over a week
before the beginning of trial. Also defense counsel’s billing
records do not indicate any contact or attenpts to contact M.
VWitfield s famly during the nonth of August 1995. M. G les
testified that she contacted M. Whitfield s attorney on several
occasions to check on the status of his case. The billing
records also indicate that on at |east one court occasion on
July 12, 1995, defense counsel had a conference with M.
VWhitfield, his nother, and sister. Ms. Gles also testified
t hat she was present during her brother’s trial and woul d take
off work to attend the trial. 1In attenpting to show that M.
Whitfield s fam |y was not as cooperative as other famlies, he
uses for exanmple the famly not readily responding to his
request to bring clothing for M. Whitfield. The fact that M.

Whitfield s famly did not readily bring clothing for himis not
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proof positive that they were not willing to assist in any
manner that they could. As defense counsel WIlliams admts, the
Whitfield fam |y were not opulent and they were quite poor and
he did not want to infer that they were uncooperative (PC-R 76,
109). In fact, this has been a consistent problem in the
Wiitfield famly as noted by Ms. Gles and M. Atkins, M.
Whitfield' s nmother was incapable of nmaking sure that her
children had clean and appropriate clothing because of her
personal probl ens. Def ense counsel WIllianms also adnmts that
the famly met with the defense attorneys and were interviewed
by M. Steel, the court appointed investigator, which did not
include Ms. Gles, and with Dr. Regnier, the court appointed
psychol ogi st and provided fam |y background (PC-R 98, 109).
Def ense counsel WIllianms testified that he specifically recalls
deciding not to call Ms. G les as a witness however he gives no
further indication as to why this decision was nmade (PC-R 79).
He al so indicates that he net with the Defendant’s sister on
several occasions but again thisis not reflected in his billing

records (PC-R 79-80).

Def ense counsel Syprett testified at the evidentiary
hearing that after meeting with M. Witfield s nother and
sister, she and Def ense counsel WIllians conferred and concl uded

that they weren’t... “good historians, they were inarticul ate,
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and the real problemwith them was that they were, what | call
mal | eabl e, | nmean they would say one thing but it would have
been very easy for a prosecutor to take what they said and have
themunsay it in the cross-examnation. So they did not feel
confortable with relying upon themas their star wi tnesses” (PC-
R426). Defense counsel Syprett also testified that they were
not what she would call “synpathetic w tnesses, they would not
have helped M. Wiitfield. There were well intentioned, they
want ed to hel p, but they believed that Dr. Regni er could present
the exact same information in a nuch nore articulate,
convincing, firmer manner that would hopefully persuade the
jury” (PC-R 426). This is also the same theory that was carried

over to the penalty phase hearing (PC-R 426).

Def ense counsel W lians and Syprett testified that they
decided to use Dr. Regnier to get in all of M. Witfield s

fam |y background, all of his history, and all of the interviews
with fam |y nmenbers and ot her persons involved in his life (PC-R
81, 425). Reviewing the testinony of Dr. Regnier at R 1591, it
woul d appear that Dr. Regnier interviewed M. Whitfield s nother
during the trial proceedings and his sister. Additionally, Dr.
Regni er reviewed the interview of M. Whitfield s step-father,

not her, and sister Tracy , as well as the depositions of Dinah

G les and Leola Rich which were taken at the request of the
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Ofice of the State Attorney for guilt phase issues (R1624,
1626) . During Dr. Regnier’'s testinmony he describes the
infliction of pain and suffering by every adult in M.
VWitfield s life (R1593). Dr. Regnier also describes how M.
Whitfield s nother would | eave them with babysitters and not
return for days or |leave themw th relatives and they woul d not
know where she was so the children would be shifted around
(R1595). Dr. Regnier further testified that M. Witfield s
not her abandoned himwi th his father while she noved to Sarasota
taking the girls with her so they were able to enjoy sonme of
their mother’s | ove and nurturing despite her drinking problem
(R1599). M. Witfield s father, not wanting to raise a child
on his own al so abandons himwi th other relatives (R1599). Dr.
Regnier further testifies at RL601-2 regardi ng the poverty that
Ernest grewup in with several children sl eeping on one mattress
and M. Whitfield had been infected with wornms so severely that
he had to be hospitalized. Dr. Regnier testified that M.
Whitfield s nmother nost tinmes went to their famly counseling
sessi ons under the influence of alcohol (R1623). Dr. Regnier
further testified that he had reviewed the depositions of M.
G les and Ms. Rich and they indicated that they never saw M.
Whitfield use drugs nor did they provide him noney to obtain

drugs (R1622-6). In addition, M. Wiitfield s nother in her
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deposition did not see him use drugs before |eaving the house
after the nurder. Dr. Regnier testified that M. Whitfield s
si ster and not her were not good historians. They could not tell
basi c things about their childhood e.g. hospitalizations, what
schools or churches they attended (R1633-5). Nor could M.
VWitfield s mother tell them where M. Witfield s other

si blings were | ocat ed.

Al t hough Dr. Regnier provided sone information to the jury
regarding M. Whitfield s background, his accounting was
i naccurate and inconplete. Ms. Gles would have been able to
relay to the jury the true facts surrounding their chil dhood.
M. Whitfield was not enanored with his father during his abuse
of him M. Gles did not enjoy for a period of time the |ove
and nurturing of her mother. M. VWhitfield was not abandoned
with his father and then noved from placed to place wth
rel atives. M. Vhitfield did not mourn the passing of his
abusi ve stepfathers. M. Witfield was i npoveri shed when he was
in his nother’s care in Sarasota and as a result he was
hospitalized, he did not attend school regularly and his honme
was di |l api dated. Further, M. Whitfield and his siblings were
forced to raise thensel ves and when they needed sonet hing they
had to go find their nmother at the |ocal shot house where she

was havi ng drinks. Dr. Regnier did not obtain the inportant
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background information to present to the jury because his
attorneys failed to conduct a proper investigation into
mtigation. M. Witfield s |ife changed for the worse at the
passi ng of his grandnother. Hi s nother was not a good historian
to provide information as to aspects regarding his chil dhood
because she was nore concerned with her boyfriends than she was
with raising her children. Ms. Rich could not provide
information as to the |location of all her children because she
did not raise two of her children, Pamand Riley. Further until
their grandnother died, M. Witfield had a stable home where
he could return after w tnessing countless acts of donestic
vi ol ence between his nmother and her boyfriend at the tine or
enduring the abuse by his father. He attended school and
recei ved good grades, was properly clothed and feed, was a cub
scout, and he attended church. There was one adult in M.
VWitfield s life that |oved and nurtured himas a child: his
grandnmot her. When she passed M. Wiitfield was no | onger a cub
scout, he did not attend school regularly, and he lived in

i npoveri shed conditions upon returning to his nother.

Dr. Regnier was also not effective in presenting the
testinony of Ms. Gles as it related to her observations of M.
Whitfield while he has under the influence of drugs. In M.

G |l es deposition and her evidentiary hearing testinmony she
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testifies that she has never observed M. Whitfieldingest drugs
and she has never used drugs with him However, she was aware
of the changes in M. Witfield s personality, his behaviors,
and his inability to maintain a job. She would have been able
to assist <counsel in developing from a lay wtnesses’
observati ons, the drug usage and patterns of M. Whitfield that
woul d corroborate M. Whitfield s statenents regarding his drug

addi cti on.

M. Witfield was prejudiced by counsel’s failure to
present the testinmony of Dinah Gles. The jury decision in M.
VWhitfield s case was seven to five. The harmis evident. Had
one addi tional juror been given the opportunity tolistento the
enotional testinony of M. Gles, there is a reasonable
probability that M. Whitfield would have received a life
recommendation fromthe jury. 1f counsel’s claimwas that M.
G |l es would have been malleable, it was the duty of counsel to
ensure that the wtness was properly prepared for cross
exam nation. The ad hoc manner in which Ms. Gles was handl ed
on the day of the sentencing further establishes counsel’s |ack
of preparation for the penalty phase hearing. Ms. G les
testified that she was asked on the day of the hearing whet her
she would speak on behalf of her brother, only to be |ater

informed that she would not be called as a witness. According
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to counsel’s and defense investigator Steele’ s billing records
there were no contacts or attenpts to contact M. Whitfield s
famly to prepare them for trial testinony during the entire
nmonth of August. In fact, the first substantive interview of
fam |y nmenmbers does not occur by the defense investigator until
Septenber 12, 1995, which was |less than a week before the
begi nning of trial, and Ms. G les was not present during this
interview. Additionally, the only other investigative contact
with the Whitfield famly occurred on Septenber 28, 1995, the

sanme day as the penalty hearing, at the courthouse.

WIlliam Peterson was M. Whitfield s enployer at the tinme
of his arrest. M. Peterson testified at the evidentiary
hearing that M. Witfield worked in his roofing business
providing driving and | abor work (PC-R 377). He describes M.
Whitfield as a good worker and he was very pl eased with his work
(PC-R 377). He further testified that he never had any
di sciplinary problems with M. Wiitfield and that he was al ways
on time, early for work and never was mssing in action from
work (PC-R 377-8). In 1995 M. Peterson testified that we was
still working in Sarasota with his business and would have
provi ded any i nformati on asked of him(PC-R 378). M. Peterson
recall ed remenbering learning of M. Whitfield s arrest in 1995

when readi ng the paper. He was “surprised, very surprised,
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shocked” (PC-R 378).

Def ense counsels were ineffectiveinfailingtoinvestigate
potential mtigation and |ocate M. Peterson who was an
avail abl e wi tness conducting business in Sarasota in 1995. In
not presenting the testinmony of M. Peterson the jury and the
court were not informed that M. VWhitfield was a good worker.
He was always early for work and never had any disciplinary
problems while enployed with M. Peterson. Def ense counsel
WIlliams testified at the evidentiary hearing that M. Wiitfield
did not provide hi mw th any names of prior enployers (PC-R 70).
He further testified that the name WIIliam Peterson sound
famliar, but he could not recall specifically (PC-R 87).
Def ense counsel W Ilians provides conflicting testinony that he
recalls discussing enploynment history with M. VWitfield and
t hat he discussed it with the i nvesti gator and ot her persons who
had knowl edge. He further testified that he chose not to put
on M. Peterson or anyone el se whose nanme cane to his attention
(PC-R 88). It is evident that Defense counsel’s were aware of
M. Wiitfield s enploynent records because on two separate
occasions, June 26 and July 3, 1995, defense counsels had a
t el ephone conference with the def endant regardi ng his paycheck.
“1In assessing the reasonabl eness of an attorney’s i nvestigati on,

a court nust consider not only the quantum of evi dence al ready
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known to counsel, but al so whet her the known evi dence woul d | ead
a reasonabl e attorney to investigate further.” 1d at 2538. It
is comon practice in handling capital cases that one area of
i nvestigation covers prior enploynment history. This was an area
made known to M. Whitfield s counsel, yet they failed to
conduct a reasonable investigation into his background and
offered no testinony that woul d support a tactical decision not
to pursue an investigation into M. Witfield s enploynment
hi story. Additionally, the defense investigator records offers
no indication of attenpts to |locate M. Whitfield s previous
enpl oyers. The resulting prejudice to M. Whitfieldis that the
trial and penalty phase testinony depicted M. Wiitfield as a
man unwilling to work but would snatch his girlfriend s purse
after being refused in attenpting to borrow noney. Had counsel
investigated M. Whitfield s enploynent background, which is
common in the investigation of mtigation, the juror would have
been given an opportunity to consider that M. Witfield was a
good worker and weigh this factor against the aggravating

factors presented in his case.

Evelyn Ford testified that she first net the Witfield
fam |y when t hey became her nei ghbors at Mapl e Manor around 1983
(PC-R381). Ms. Fordtestified that M. Leola would babysit for

her and that she would be at their house everyday. Sonetines
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Ms. Leola would not be available to babysit because she would
drink a lot. And sonetines this drinking habit would [ast two
to three nmonths (PC-R 383). While visiting at the Whitfield
home, Ms. Ford had the opportunity to observe M. Witfield and
“sonetimes when he cane hone he’'d | ook |ike he’d been out all
ni ght, he’ d be looking like he's sad” (PC-R 381). Ms. Ford
testified that he would come home, tal k, |augh, lay down, go to
sl eep, sleep for a couple of days and then he’d be all right
(PC-R 381-2). This would be a pattern that she observed every
now and then. Ms. Ford testified that she thought that M.
Whitfield was high. She al so thought that he was hi gh when he
got mad with his nother and kicked the w ndow out and another
time when he was mad with his stepfather and hit him(PC-R 382).
Ms. Ford further testified that she has picked M. Whitfield up
“behind the grass trail (msp Brass Rail), which is a bar where
drugs are sold and people be drinking all the time, just doing
stuff they shouldn’t be doing and that he was high” (PC-R 382).
She testified that she thought that M. Witfield was high
because “when he is high he'll just talk, talk, talk” (PC-R

383).

The testinony of Evelyn Ford woul d have been inportant in
corroborating M. Whitfield s pattern of drug use. Evelyn Ford

had personal know edge of her observations of M. Wiitfield
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under the influence of drugs. She would have been able to rel ay
tothe jury how M. Whitfield s personality and behavi or changes
when he is wunder the influence. Ms. Ford would also have
provided information regarding Ms. Rich and her continued
pattern of alcoholism that M. Whitfield had to continually

endur e.

Peggy LaRue testified that she is the sister of Estella,
M. VWhitfield s former girlfriend (PC-R 384). Peggy LaRue
testified that when M. Whitfield cane to her house the norning
of the crinme he appeared “hyper, big eyes, glossy eye’” (PC-R
385). She thought that M. Whitfield was high and that she has
seen himlike this before and thought he was high (PC-R 385).
Ms. LaRue further testified that M. Whitfield appeared agitated
(PC-R 385), talkative (PC-R 386), and hyper (PC-R 387). From
all indications of knowing M. Whitfield, Ms. LaRue testified
t hat she thought that he was on drugs (PC-R 387). Ms. LaRue
further testified that she was never contacted by the defense

experts, the investigator, or defense counsels (PC-R 387-8).

Ms. LaRue was a qguilt phase witness that could have been
called by the defense during the penalty phase hearing to
corroborate M. Whitfield s statements that he was under the
i nfl uence of drugs at the tinme of the crinme. Further, Ms. LaRue

could have established that M. Wiitfield s cocai ne addiction
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was readily apparent and noticeable to those people famliar
with his denmeanor. |In describing M. Wiitfield s appearance on
that norning, Ms. LaRue’ s testinony is independent and further
corroborates the testinmony of Ms. Gles and Ms. Ford regarding
the changes in M. Witfield when he is under the influence of

drugs.

The resulting prejudice to M. VWitfield is that with a
jury recommendati on of seven to five, if one additional juror
had been persuaded that M. Whitfield had actually been under
the influence of effects of drugs at the comm ssion of this
crime, they would have weighed this factor against the
aggravating factors presented in his case and there is a
reasonabl e probability that the recommendati on woul d have been

di fferent.

Harriet Mller is M. Witfield s ex-wfe. Ms. Miller
testified that she was married to M. Wiitfield for six nonths
after dating for a year. While they were dating “he was real
good.” He worked and provided for her and hel ped out with her
four children (PC-R 389-390). Ms. Mller testified that their
rel ati onshi p began to change when M. Whitfield had nood sw ngs
and sonetines he’d goon like alittle binge and | eave for three
days, conme honme, he wouldn’'t renmenber nothing he done” (PC-R

390). It would take about three days before he was right again
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(PC-R 390). After he recovered the nmood swi ngs woul d begi n and
he went back to doing the sane thing (PC-R 390). This pattern
of behavi or happened off and on during the course of their
marriage (PC-R390). Ms. Mller testified that she was a forner
victimof M. Whitfield and that he was convicted of commtting
a crimnal act against her (PC-R 391), which was presented as
an aggravating circunstance in M. Witfield s penalty phase
heari ng. Ms. MIller further testified that she holds no
aninosities or hatred against M. Witfield (PC-R 391).
Al t hough Ms. M|l er has never seen M. Whitfield do any ki nd of
drugs, she has found drug paraphernalia in her home (PC-R 391).
Ms. MIler described finding a can, like a beer can, a hole
punched can, which is used for ingesting crack (PC-R 391). When
M. Wiitfield would return from his binges he would be dirty,
his eyes were big, his speech was husky, it changed, and he was
hyper (PC-R 392). Ms. MIller testified that she was never
contacted by M. Witfield s defense attorneys or anybody
representing M. VWhitfield and there is no indication in the
billing record from counsel or the defense 1investigator
regarding attenpts to locate M. Wiitfield s ex-wfe. Ms.
MIller also testified that she was never contacted by the State
Attorneys Office to give a statenment regarding the prior act

agai nst her (PC-R 392-3).
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Def ense counsel Wllians testified that he knew of M.
MIler and her prior victimzation by M. Witfield (PC-R 81).
Counsel testified that he knew her testi nony had negati ve i npact
val ue and the he consciously chose not to call her as a witness
(PC-R 81). I n assessing the reasonabl eness of an attorney’s
i nvestigation, “a court nust consider not only the quantum of
evi dence already known to counsel, but also whether the known
evidence would lead a reasonable attorney to investigate
further.” 1d at 2538. “Strategic choices made after thorough
i nvestigation of |aw and facts rel evant to pl ausi bl e opti ons are
virtual Iy unchal | engeabl e; and strategi c choices made after | ess
than conplete investigation are reasonable precisely to the
extent that reasonable professional judgnents support the
l[imtation on investigation.” |d at 2535. In the present
case, M. Whitfield s attorneys did not attenpt to contact M.
MIller to determ ne the inmpact of her testinony. Had Def ense
counsel conducted a reasonable investigation into M.
VWitfield s background they woul d have | earned that Ms. Ml er
hol ds no aninosity towards M. Whitfield. Her testinony could
al so have been used by the defense in establish M. Wiitfield s
drug history and patterns of behavi or while under the influence
of drugs. Ms. MIller could also have provided additional

mtigation that while they were dating, M. Wiitfield was good
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to her, he worked and he hel ped her take care of her children.
Counsel s failure to contact Ms. MIler and m nim ze the inpact
of the State’s use of an aggravating circumnmstance invol ving Ms.
MIler prejudiced M. Wiitfield. In weighing this aggravating
circunmstance involving Ms. MIller, the jury and the Court woul d
have been gi ven additional mtigating circunstances to consider
and there is a reasonable probability that the resulting

reconmendati on and sentence would have been different.

Leola Elizabeth Rich is the nother of Ernest Witfield and
his father was Ernest Whitfield, Sr. now deceased (PC-R 394).
Ernest was the third child born to Leola Rich and she was not
married to Ernest’'s father when he was born (PC-R 394).
Ernest’s father was abusive to Ms. Rich during her pregnancy.
One tinme he beat her with a board but normally he woul d beat her
with his fists (PC-R 395). While pregnant with Ernest, Ms. Rich
had to be hospitalized because she fell on her stomach in a
cabbage field while running from his father (PC-R 395). Ms.
Rich testified that Ernest was al ways staying with her nother,
Leila Mae El bert, and that she would stay there as well (PC-R
396) . Ms. Rich stayed with Ernest’s father 2 nore years and
subsequently conceived two nmore children from him (PC-R 396).
M. Witfield, Sr. continued to beat M. Rich during her

subsequent pregnanci es. Ms. Rich testified that her nother
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hel ped her out and she relied on her nother to take care of her
kids (PC-R 397). When Ms. Rich married Phillip Garner she noved
away from her kids. M. Garner was al so and abusive man (PC-R
397). Ms. Rich testified that her children would observe this
abuse and that she would tell themto run (PC-R 398). At one
point intime, Ms. Rich had her children living with her and M.
Gar ner but when he kept beating her up, they wanted to go back
and stay with their grandnmother and she all owed themto go back
(PC-R 398). M. Rich testified that her nother passed in March
of 1980 and the children were still staying with her nother at
the time (PC-R 398-9). \When her nother passed, M. Witfield
was sent to Jacksonville to live with Ms. Rich's niece (PC-R
399). Only when Ms. Rich’s husband, Phillip Garner, dies does
she finally make arrangements to bring her children to Sarasota
(PC-R 399). M. Richrecalls livingin M. Powell’ s apartnments
with her children Dinah, Ernest and Leroy off Leonard Reid road
(PC-R 399). In addition, Ossi, Ms. Rich's then boyfriend al so
lived in the two bedroom apartment (PC-R 400). Ms. Rich
testified that M. Atkins was their counsel or because they were
having sonme famly problems (PC-R 400). *“The kids were making
friends with some boys and they boys got in some trouble, and
by her boys being with them the judge...that they were

responsi ble too” (PC-R 400). The court sent them to this
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program (PC-R 400). Ms. Rich indicates that her problens with
al cohol began after her nother and husband died (PC-R 401).
Al t hough she drank sone before their deaths, her drinking got
wor se, because she was busy trying to raise her kids. But when
she noved down here (Sarasota) it got worse, and she apol ogi zed
(PC-R 401). M. Rich indicated that she never had any probl ens
out of M. Witfield in school. However, the teachers would
wite her letters that M. Witfield, who at the tinme was 13,
“had a child m nd, sonetinmes he would act |ike a four-year old
kid or a six-year old kid, a three-year old kid” (PC-R 402).
In school M. Whitfield was involved in “speech therapy because
he couldn’t talk plain with full understandi ng” (PC-R 402). Ms.
Rich testified that M. Wiitfield talks kind of slow because of
his speech problem (PC-R 403). “After living on Leonard Reid
and by her drinking and her older son, it was hard for her to
get the kids to high school, they weren’t going to school down
her, so the kids (Ernest, Dinah, and Leroy) wanted to go back
home and they went to live with her niece-in-law (PC-R 403).
Er nest cane back to Ms. Rich in 1983 then the rest of the kids
followed. M. Rich was still living with Ossi at the tinme and
she reports that he was a nice husband (PC-R 404). By 1995, Ms.
Rich is married to Johnny Rich and Ernest was living with them

of f and on. Ms. Rich reports that she called the police on
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Er nest because he would steal from her to buy drugs (PC-R 404-
5). M. Rich testified that she found out that he was snoking
reefer and was introduced to drugs by her stepchildren, M.
Garner’s children (PC-R 404). M. Rich testified that when M.
Whitfield was doi ng drugs she would worry about hi m because he
woul dn’t conme home for a couple of days (PC-R 405). When he
woul d return home he would go to bed and take a bath, he would
appear half clean half dirty (PC-R 405). M. Rich thought that
he was on drugs when he acted different because he woul d just
want to | ay down and sl eep or want sonmething to eat (PC-R 406).
He was also sonetimes nore agitated (PC-R 406). Ms. Rich
testified that M. Wiitfield was al nost a year before she knew
t hat he was wal king and that he developed a little behind the
other kids. M. Rich further testified that she woul d soneti nes
go get M. Whitfield from school because they would find him
outside sitting by trees (PC-R 407). Ms. Rich testified that
M. Whitfield was 12 or 13 before she stopped hel ping himw th
his baths. M. Rich reports that she still drinks sonetinmes but
it’s not as bad as it was before because she now takes too nuch
medi cation (PC-R 407). Ms. Rich recalls speaking with M.
WIlliams and Ms. Syprett in 1995; however, she does not recall
M. Wiitfield having an investigator (PC-R 408). Ms. Rich

testified that before M. Whitfield was arrested i n 1995, he was
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shot. After he was shot she testifies that he was different.
He was scared and that was different than he had been before
(PC-R 409). On the norning of the murder when M. VWhitfield
cones honme, he had been gone from honme since the previous day
and had not slept at hone (PC-R 410). When he returned she
testified that he was nervous and stated that he did sonething
that he was sorry for doing (PC-R 410). He did not stay hone
| ong because he said he was going to his sister’s house (PC-R
410). When she asked him what he was tal king about he stated
that he had done sonething bad and he was sorry about it (PC-R

411) .

Def ense counsel Wlliams testified at the evidentiary
hearing that he sent a letter to Ms. Rich on June 29, 1995
regardi ng contacting Defense counsel WIlliams or Scott (PC-R
75). On July 13, billing records indicate that there was a
conference with Ms. Rich and M. Whitfield s sister but there
is no docunentation as the nature of this neeting. Def ense
counsel WIlliams further testified that two days |later he had
a conference with Ms. Rich and reviewed sonme personal papers
(PC-R 75). Counsel testified that they were attenpting to
contact the famly early to establish the information they
needed in ternms of M. Whitfield s history and background (PC-R

75). Counsel further testified that he met with Ms. Rich on
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several occasions and she was interviewed by the investigation
and Dr. Regnier (PC-R 79-80). Counsel testified that he made
a conscious decision not to call Ms. Rich as a witness (PC-R
80). Counsel testified that he received very little in terns

of getting information from M. Wiitfield s famly (PC-R 110).

Def ense counsel Syprett testified that after nmeeting with
M. VWitfield s nother and sister counsel conferred and
concluded that “they were not good historians, they were
inarticul ate, and mal |l eabl e,” neaning that the state could make
t hem unsay their testinony on cross-exam nation (PC-R 426). In
addi tion, they would not have hel ped M. Whitfield. They were
well intentioned, they wanted to hel p, but they believed that
Dr. Regnier could present the exact sane information in a nuch
nore articulate, convincing, firmer manner that woul d hopefully

persuade the jury” (PC-R 426)

Def ense counsel’s failure to present the testinony of M.
Whitfield s nother was ineffective and prejudicial to his case.
Counsel indicates that the famly were not good historians and
were inarticulate and mall eable. Additionally, the jury would
not have been synpathetic. Ms. Rich's testinony was also
enotional as the court handed her a tissue when she apol ogi zed

because she drank too nmuch after the passing of her nother and
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husband. Dr. Regni er was i haccurate and i nconpl ete in detailing
t he negl ect and abandonnment that M. Whitfield endured while in
the care of his nother. Al t hough he testifies in sunmary
fashion regarding the violence that M. VWhitfield w tnessed
bet ween his nother and father, M. Witfield was 4 years of age
when his parents separated. The violence that M. Witfield
continued to wtness was between his nmother and her then
boyfriend/ husband, Philip Garner. It was because of this
constant fighting that M. Whitfield was told to run through the
streets in hopes of getting away fromw tnessi ng anot her vi ol ent
to his nother by M. Garner. Dr. Regnier also was incorrect in
testifying that . Whitfield was left with his father while M.
Rich moved the girls with her. M. Gles testified that Ernest
had al ways lived with their grandnother and for a brief period
of tine they stayed with their nother and M. Garner, until they
coul d take no nore of the abuse. Although Dr. Regnier testifies
regarding Ms. Rich's excessive use of alcohol he did not
i ndi cate why Ms. Rich began to use al cohol in excess. M. Rich
testified that her usage increased after the passing of her
not her and husband. Not only did M. Whitfield s |life go down
fromthat point, Ms. Rich’s life also continued to change for
the worse which made her unavailable to care for her children

Dr. Regnier also did not provide any trial testinony regarding
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how M. Whitfield s school attendance changed or why his
teachers would send notes to his nother indicating that he had
the mnd of a young child. Ms. Rich was in a position to
provi de personal accounts of her observations of M. Witfield
whil e he was under the influence of drugs. She further could
have testified that M. Witfield began to steal from her and
how he first becane i nvol ved with drugs. This information woul d
have been benefici al to the jury's understanding and

consideration for mitigation.
Dr. Mash testified that Wiitfield was a chronic cocai ne

user, (PC-R 215) and as aresult of that use, Whitfield suffered
from serious brain damage. (PC-R 216, 217) This danmage was
severe causing limbic frontal comunication detachnment. (PC-R
217) Her testinony would not only have provided testinony
regardi ng the appellant’s drug use, but woul d al so have provi ded

evi dence of brain damage and statutory mtigators.

Dr. Fisher testified not only to the guilt phase evidence
but also to the wealth of mitigation now properly investigated
and presented. Dr. Fisher testified that Dr. Regnier did an
i nconplete mtigation investigation. (PC-R 289) He testified
that he was able to find additional information not discovered
by Dr. Regnier. (PC-R 291) Wiile Dr. Regnier did testify

somewhat to the environnment that M. VWhitfield grew up in, Dr
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Fi sher was able to establish nore rel evant information as to the
Newt own area through the information provided by Fredd Atkins.
(PC-R 292) Environnental information was al so obtained through
data conpiled by the Ofice of the Juvenile Justice Delinquency
Progranms regarding risk factors in the Sarasota area. (PC-R
292) (Defense exhibit B)Y He testified to several mtigating
factors, (PC-R 297) and found the existence of the statutory
mtigator that M. Whitfield was under the influence of extrene
mental or enotional nental disturbance at the time of the

mur der . (PC-R 298)

As stated previously throughout, the nost recent case on
ineffective assi stance, Wggins v. Smth, 123 S. Ct. 2527(2003),
the United States Supreme Court held by a 7-2 vote that
counsel's investigation and presentation "fell short of the
standards for capital defense work articulated by the Anmerican
Bar Association ... standards to which we have long referred as
"guides to determning what is reasonable.” " 123 S.Ct. at
2536-37. In its discussion of the 1989 ABA Guidelines for

counsel in capital cases, the Court held that the Gui delines set

¥ The defense proffered the governnents docunents into
evi dence when the court sustained the State s objection
regarding their adm ssion. It is the position of current
counsel that these docunments are properly part of the record
and before this court pursuant to section 90.803(8), F.S.
(2003) .
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t he applicabl e standards of performance for counsel:

[I]nvestigations into mtigating evidence "should
conprise efforts to discover all reasonably avail abl e
mtigating evidence and evidence to rebut any
aggravating evidence that may be introduced by the
prosecutor." ABA CGuidelines for the Appointnent and
Performance of Counsel in Death Penalty Cases
11.4.1(C), p. 93 (1989).... Despite these well-defined
norms, however, counsel abandoned their investigation
of petitioner's background after having acquired only
rudi mentary know edge of his history froma narrow set
of sources.

Id. at 2537 (enphasis in original). The Court then al so adopted
ABA guideline 11.8.6, which it described as stating

that anong the topics counsel should consider
presenting are medi cal history, educational history,
enpl oynment and training history, famly and soci al
hi story, prior adult and juvenile correctiona
experience, and religious and cultural influences.

I d. Thus, the W ggi ns case now stands for the proposition that
t he ABA standards for counsel in death penalty cases provide the
guiding rules and standards to be wused in defining the

"prevailing professional norns" inineffective assi stance cases.
The rel evant guidelines applicable to M. Witfield s case

are 11.8.3 and 11.8.6.18

In 2003, the ABA Cuidelines were updated. The 2003 ABA
Gui del i nes at section 10.7 contain discussion about counsel's

"obligation to conduct thorough and i ndependent investigations

8 The Gui deli nes have been renoved fromthe brief in order to
conply with this Court’s order of Septenber 30, 2004. They have been
added as an attachenent.
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relating to the issues of both guilt and penalty."” The
description of counsel's obligation to investigate mtigating

evi dence for the sentencing phase of the case is as foll ows:

Counsel's duty to investigate and present mtigating
evidence is now well established. The duty to
i nvesti gate exi sts regardl ess of the expressed desires
of a client. Nor may counsel sit idly by, thinking
t hat investigation would be futile. Counsel cannot
responsibly advise a client about the nerits of
different courses of action, the client cannot make
i nformed deci sions, and counsel cannot be sure of the
client's conpetency to make such decisions unless
counsel has first conducted a thorough investigation
with respect to both phases of the case. Because the
sentences in a capital case nust consider in
mtigation, anything in the life of the defendant
which mght mlitate against the appropriateness of
the death penalty for the defendant, penalty phase
preparation requires ext ensi ve and general ly
unparal l el ed investigation into personal and famly
hi story.

ABA Gui delines for the Appointment and Performance of Defense
Counsel in Death Penalty Cases T 10.7 (2003).

It is clear fromthe three guidelines quoted extensively
above that the appellant’s counsel fell far short of those
st andar ds. Whil e those areas enphasized are relevant to the
appellant’s case, they are not exclusive. There are sone

sections, however, worth di scussing.

The 1989 Guideline 11.8.3 makes it generally clear that the

i nvestigation of mtigation evidence should begin imedi ately.

As stated supra, M. Steele did not begin investigating the case

until two weeks prior to the start of the case. In addition
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as Judge Wlliams testified, counsel was still investigatingthe
case during the trial and after the verdict. Not only does this
vi ol ate t he ABA St andards but al so establ i shed Supreme Court and
11th Circuit precedent. See Blanco v. Singletary, 943 So.2d 1477
(11" Cir. 1991). Devi ations fromthe 1989 Guideline 11.8.6 are
al so apparent. Section A states “Counsel should present to the
sentencing entity or entities all reasonably avail abl e evi dence
in mtigation unless there are strong strategic reasons to
forego sonme portion of such evidence.” Wiile counsel and the
| ower court attenpted to offer “strategic reasons”, it is
apparent that the failure to call Harriet MIler, Evelyn Ford,
Di nah G |l es, Peggy LaRue, Fredd Atkins and Leola Rich cannot be
based on anything other than ineffectiveness. Counsel never
i nvested or bothered to learn of Harriet MIler, Evelyn Ford,
or Peggy LaRue. Fredd Atkins could have been found with a
m ni mumof investigation. Dinah Gles was an excellent w tness
but counsel failed to call her because they were unprepared.
Leola Rich would have been an excellent wtness, too, wth

proper preparation.

A proper nental health mtigation investigation would have
di scovered brain damage as was discovered by Dr. Mash and Dr
Fi sher. However, counsel failed to properly investigate the

case pursuant to paragraph B of the guideline.
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Utimtely, again, prejudice has to be evaluated in |ight
of the advisory jury verdict of 7-5. This Court has, on several
occasi ons, evaluated prejudice and rel ated i ssues when the jury
voteis 7to 5. See Harris v. State, 843 So.2d 856 (Fla. 2003);
Crook v. State, 813 So.2d 68 (Fla. 2002); Alneida v. State, 748
So.2d 922 (Fla. 1999); Phillips v. State, 608 So.2d 778 (Fl a.
1992) In Phillips v. State, 608 So.2d 778 (Fla. 1992), this Court
determ ned that the defendant was prejudiced by counsel's
failure to present "strong nental mtigation" at trial. 1d. at
783. In that case, two experts opined in the postconviction
proceeding that the defendant was suffering from an extrene
enotional disturbance at the tinme of the crinme, was unable to
conform his conduct to the requirenents of |law, and could not
formthe requisite intent to fall under the aggravating factors
of CCP or heinous, atrocious, or cruel. See id. Also inportant
this Court’s analysis of that case was the fact that the nental
mtigation was essentially unrebutted and that the jury had
recommended t he death sentence by the slimmjority of seven to
five. See id. Based on those factors, this Court concl uded that
there was a reasonable probability that "but for counsel's
deficient performance ... the vote of one juror would have been

different, ... resulting in a recommendation of life." 1d.
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| SSUE | V19

MR. WHI TFI ELD WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF H'S TRIAL, IN
VI OLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS  FOR  FAILING REQUEST A SPECIAL JURY
I NSTRUCTI ON  PURSUANT TO  SI MVONS. COUNSEL" S
PERFORMANCE WAS DEFI Cl ENT AND AS A RESULT THE DEATH
SENTENCE | S UNRELI ABLE.

Simmons v. South Carolina, 512 U S. 154 (1994) held that

capital defendants have a due process right to rebut a
prosecution clai mof future dangerousness by inform ng the jury
that the jury’s life inprisonment alternative nean |ife w thout
the possibility of parole. During the penalty phase of M.
VWitfield s trial, thejury inquired as to whether M. Whitfield
woul d be released from prison by sending a note to the court.
Six menbers of the jury signed the note requesting this
information. It was well established at the time of M.
Whitfield s trial that a vote by six menmbers of the jury for
life would result inajury recommendation of life to the court.

The final vote by the jury was 7-5 for death.

Subsequently, the United States Suprene Court reiterated
the hol ding of Simmons v. South Carolina, that when "a capital
def endant's future dangerousness is at issue, and the only

sentencing alternative to death available to the jury is life

¥ Combined Clainms VIII, IX X
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i nprisonment without possibility of parole, due process entitles
t he defendant "to informthe jury of [his] paroleineligibility,
either by a jury instruction or in arguments by counsel.' "

Shafer v. South Carolina, 532 U S. 36, 39, 121 S.Ct. 1263, 149
L. Ed. 2d 178 (2001) (quoting Randass v. Angel one, 530 U. S. 156,

165, 120 S.Ct. 2113, 147 L.Ed.2d 125 (2000) (plurality

opi nion)).
In Kelley v. South Carolina, 122 S.Ct. 726 (2002), the

United States Suprene Court went even further, explaining away

the Simmons rule fromthe South Carolina statutory schene. The

Court stated that:

A trial judge's duty is to give instructions
sufficient to explain the law, an obligation that
exi sts i ndependently of any question fromthe jurors
or any other indication of perplexity on their part.
ct. C. Wight, FeperaL PracTice AND PrRocEDURE § 485, p. 375
(3d ed. 2000) ("It is the duty of the trial judge to
charge the jury on all essential questions of |aw,
whet her requested or not"). Time after tinme appellate
courts have f ound jury i nstructions to be
insufficiently clear without any record that the jury
mani fested its confusion; one need |ook no further
t han Penry v. Johnson, 532 U. S. 782, 121 S.Ct. 1910,
150 L. Ed.2d 9 (2001), for a recent exanple. Wile the
jurors' questions in Sinmons and Shafer confirned the
i nadequacy of the charges in those cases, in each case
it was i ndependently significant that "[d]isplacenment
of 'the |l ongstandi ng practice of parole availability’
remains a relatively recent developnment [in South
Carolina], and 'commpn sense tells us that many jurors
m ght not know whether a life sentence carries with it
the possibility of parole.” " 532 U S., at 52, 121
S.Ct. 1263 (quoting Simmons, supra, at 177-178, 114



S.Ct. 2187 (O CONNOR, J., concurring in judgment)).
Kelley, 122 S.Ct at 733.

Here, in the instant case, six juror sent a note to the
court requesting information whether M. Whitfield would ever
be released from prison if he was given a life sentence
Counsel and the court failed to give a proper instruction,
violating the dictates of Simmons and its progeny. Counsel was
deficient and the resulting prejudice was the jury considering
whet her M. Witfield would be released from prison, a non-
statutory aggravator, rather than weighing the mtigators and

aggravat ors.

| SSUE V20

MR, VWHI TFI ELD WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF HI'S TRIAL, IN
VI OLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS WHEN COUNSEL FAILED TO OBJECT TO THE
PROSECUTI ONS USE OF NON- STATUTORY AGGRAVATORS | N
ARGUI NG THAT THE PRI OR OFFENSES COWM TTED BY MR
VWHI TFI ELD WERE DONE | N THE PRESENCE OF CHI LDREN AND
ALL WERE FEMALE VI CTI MS. N ADDI TI ON, THE
PROSECUTOR' S ARGUMENTS AT THE PENALTY PHASE PRESENTED
| MPERM SSI BLE CONSI DERATIONS TO THE JURY AND WERE
DELI BERATELY DESI GNED TO BE | NFLAMVATORY AND | MPROPER

During the penalty phase, the prosecution presented several
prior offenses for which M. Witfield was convicted. These
prior convictions included convictions for aggravated battery

which were originally charged as sexual battery. During the

2 Consol i dated Cl ai ns.
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direct exam nation of the investigating officers, counsel for
t he prosecution asked repeatedly as to whet her any chil dren were
present when these prior acts of violence occurred. During the
direct exam nati on of the investigating officers, counsel for
t he prosecution asked repeatedly as to whet her any chil dren were
present when these prior acts of violence occurred and whet her
wormen were the victins. Law enforcenment responded that children
wer e present when the prior acts of violence occurred and that

the victins were all wonen.

In addition, the State elicited testinony fromDr. Regnier
that M. Whitfield was angry, violent and took his anger out on

wonmen. Dr. Regnier testified affirmatively.

During the instant offense, children were present during
the armed sexual battery and first degree nurder. The
prosecution elicited this information for no other reason to
establish a non-statutory aggravator and to inflanme the passion
of the jury against M. Wiitfield. Counsel for M. Witfield
never objected to this |line of questioning. As a result, the
State was allowed to argue prejudicial and non-statutory

aggravat or s.

| SSUE VI

MR. WHI TFI ELD WAS DENIED HI'S RIGHTS UNDER AKE V.
OKLAHOMA AT THE GUI LT AND PENALTY PHASE OF HI' S TRI AL
WHEN COUNSEL FAILED TO ENSURE THAT THE DEFENDANT



OBTAIN AN ADEQUATE MENTAL HEALTH EXAM NATI ON BY
FAI LI NG TO PROVI DE THE NECESSARY Tl ME AND | NFORVATI ON
TO THE MENTAL HEALTH EXPERT.

The United States Suprene Court held in Ake v. Okl ahoma,

470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985) that where an
i ndi gent defendant denonstrates to the trial judge that his
sanity at the time of the offense will be a significant factor
at trial, the state nust "assure the defendant access to a
conpetent psychiatrist who wll conduct an appropriate
exam nation and assist in evaluation, preparation, and
presentation of the defense."” Ake, 470 U S. at 83, 105 S. C

1087.

As presented supra, Dr. Regnier testified that he was not
prepared for trial.(R 1221, 1226; PC-R 132). Dr. Regnier was
not ready for guilt phase (PC-R 132). Nor was Dr. Regnier ready
for the penalty phase hearing (PC-R 132). The demand for speedy
trial was filed on August 4, 1995, but Dr. Regnier did not

evaluate M. Whitfield until August 11, 1995 (PC-R 128).

Dr. Fisher, an expert in the field of clinical psychol ogy
and an expert clinical psychologist with an expertise in death
penalty litigation, testified. (PC-R 247-48) Dr. Fisher’'s
pr of essi onal experience is extensive. (PC-R 238-45) In Dr

Fi sher’ s opinion as an expert in death penalty litigation, that
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t he amount of tinme fromAugust 11 to Septenber 18 was not enough
time for Dr. Regnier to prepare the case. (PC-R 282-83)
Essentially, because of the speedy trial issues, preparing M.
Whitfield s case in such a short period of tinme fell below the
standard of care in the psychol ogical community. (PC-R 283)

Thi s evidence was uncontroverted by the State.

The prejudice in the instant case is clear. Both ©Ms.
Spryett and Judge Wllianms testified that Dr. Regnier was their
nost inmportant witness for both the guilt and penalty phase.
It was incunbent upon Dr. Regnier to gather data and present a
voluntary intoxication defense. As recognized by this Court,
there was very little evidence di sputing that Ms. Reynol ds di ed
and that M. Whitfield was responsible for her nmurder. There
was no sel f-defense argunent. No alibi defense. No defense of
m staken identity. Clearly, the only viable theory of defense
from the beginning of the case focused on the defense of
vol untary intoxication. Everything they gathered, all the
evi dence obt ai ned, every expert retai ned was desi gned to present
this affirmative defense. The result of their work is best
illustrated during the exchange between M. Scott and Dr.

Regni er regarding the only and ultimte issue of the case:

Q [Ms. Scott] Now do you have an opinion, Doctor
based upon your background and your review of the
Baker Act records, the Sarasota Menorial Hospital
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records, your conversations with the defendant, his
sister, reading the sworn testinony of the w tnesses
who saw M. Witfield imediately after the event,
whet her or not \Y/ g Whitfield could possess
premeditated design to effect the nurder of M.
Reynol ds?

A. Charlie Ann, this is one of those questions |
really can’t answer because |’ve been unable to get

the kind of data from the defendant that | need to
make such a determ nation. | can say from review ng
all of the records |'ve seen, that | have, | have a

reasonabl e anobunt of doubt that he could have, but |
don’t know for sure.

Q Ckay. And what other records would you have

want ed?

A Well, | wanted to test the defendant with certain
psychol ogi cal instruments and have been unable to do
so. 2t

Q If you had — was it nore |ikely that he was unabl e
to have the preneditated design than unlikely?

A. I would think that it’s probably nore that he was
unlikely than I|ikely. But again | don’t know for
sure.

Ms. Scott: Thank you, | don’'t have any further
guesti ons.

(R 12221-22)
The end result was no evidence for a defense of voluntary

intoxication as testified by M. Whitfield s own court appoi nted

expert.

CONCLUSI ON

If the life of Ernest Whitfield was a book and if all we

read was the beginning and the m ddle, there would be no reason

2 M. Wihitfield was tested by his current defense team
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toread the end for the final chapter would be readily apparent.
This should conme as no surprise to those involved in the
crimnal justice system It is not surprisingto those who work
for the federal governnent’s Office of the Juvenile Justice
Del i nquency Programs in the Department of Justice. (PC-R 292)
As entered into evidence, the QOJJDP report has identified
several risk factors that can lead to increased crimnality in
communities such as Newtown in Sarasota. VWi le the
identification of those risk factors may help prevent future
crime, they are also instructive in explaining what went w ong

in Ernest Whitfield s |ife.

The wealth of mtigation discovered by postconviction
counsel shed sonme light on M. Wiitfield s life. Ever ybody
agrees that wtnesses such as Fredd Atkins would have been
extremely helpful in telling the jury who M. Wiitfield was.
Peopl e such as M. Atkins, a city councilmn and nmayor at the
time of trial, would have been able to humanize M. Witfield
and explain what went terribly wong in his life. W t nesses
li ke M. Atkins would have been able to tell the jury how a
pl easant young nman spiraled down as a result of the nunerous
ri sk factors such as chil d abuse, negl ect, violence, poverty and
drug abuse cut into his core and eroded any protective factors.

M. Atkins would have been able to tell how his famly, how his
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conmmuni ty and how t he social service systemfailed in his case.

However, there was no one there to tell M. Witfield s
story. No one to protect M. Whitfield from hinself and the
system His |awers abdicated their role as | awyers at the nost
critical time: when M. Whitfield took control of his own case.
Instead of leading M. Whitfield s defense, they followed the
dictates of a seriously ill man who could not be trusted with
maki ng a single decision on his own. Hi s attorneys violated all
pr of essi onal norns established not only bu this Court but by the

United States Suprene Court and the Anerican Bar Associ ation.

There is no confidence in this verdict. W cannot say for
sure, as nenbers of the crimnal justice systemand as citizens
of Florida, that M. Whitfield s crine is the nost aggravated
and | east mtigated. W cheapen the crimnal justice systemand
denmean its power when we turn a blind eyetoits failings. This
is our last chance to correct the wrongs visited upon M.
VWitfield by menbers of the Florida Bar. W should not fail as

did so many before us. As such, this Court should grant relief.

Respectfully subm tted,

JOHN W JENNI NGS

Capital Collateral Regional Counsel
M ddl e Regi on
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