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STATEMENT OF THE CASE AND FACTS

Def endant was charged, in an indictnent filed on Case No.
78-17415, for the nurder of Frank Budnick, the attenpted nurder
of Carol Meoni, burglary, grand theft, and petit theft. The
charges stemmed from the stabbing death of Budnick and the
woundi ng of Meoni, which occurred during the burglary of their
dwel I i ng. Defendant was convicted of first-degree nurder,
burglary of a dwelling with an assault, grand theft and petit
theft, but acquitted himof the attenmpted nurder of Carol Meoni.

After the penalty phase, the jury recomended t hat Def endant
be sentenced to death. On March 30, 1979, Judge Fuller
sentenced Defendant to death. The court found the existence of
three (3) aggravating circunstances: that Defendant had prior
convictions for crinmes of violence; that the hom cide had been
comm tted during the course of a burglary; and that the hom cide
had been especially heinous, atrocious or cruel. After a
| engthy analysis, the court concluded that no mtigating
ci rcunstances, statutory or otherw se, applied, and sentenced
Appel | ant to deat h.

Petitioner appealed his convictions and sentences to this
Court, raising six issues:

l.

THE SUPPRESSI ON BY THE PROSECUTION OF FAVORABLE

EVI DENCE | NCLUDED I N AN UNDI SCLOSED POLI CE REPORT

VI OLATED THE DUE PROCESS CLAUSE OF THE FOURTEENTH

1



AMENDMENT, AND THE REFUSAL OF THE TRI AL COURT TO ORDER
PRODUCTION OF ALL POLICE REPORTS WH CH | NCLUDED
STATEMENTS OF W TNESSES LI STED BY THE PROSECUTI ON | N
| TS DI SCORVER [sic] RESPONSES DENI ED DEFENDANT THE
RI GHTS VOUCHSAFED BY RULE 3.220(a) OF THE FLORI DA
RULES OF CRI M NAL PROCEDURE AND OF HI S SI XTH AMENDMENT
Rl GHT TO CONFRONT THE W TNESSES AGAI NST HI M ENTI TLI NG
H MTO A NEW TRI AL.

.
THE TRI AL COURT ERRED | N DENYI NG MOTI ONS TO SUPPRESS
TANGI BLE AND TESTI MONI AL  EVI DENCE OBTAINED I[N
VI OLATION OF THE FOURTH, FIFTH AND FOURTEENTH
AMENDMENTS TO THE CONSTI TUTI ON OF THE UNI TED STATES.

(N

THE ADM SSI ON | NTO EVI DENCE OF PREJUDI CI AL HEARSAY
STATEMENTS DENI ED DEFENDANT HI S RI GHT OF CONFRONTATI ON
AND DEPRI VED HI M OF A FAIR TRI AL, AS GUARANTEED BY THE
FI FTH, SI XTH AND FOURTEENTH AMENDMENTS TO THE
CONSTI TUTI ON OF THE UNI TED STATES, AND THE TRI AL COURT
THEREFORE ERRED | N ADM TTI NG THE HEARSAY | NTO EVI DENCE
AND | N DENYI NG THE MOTI ONS FOR M STRI AL BASED UPON | TS
| NTRODUCTI ON AND UPON THE PREJUDI CI AL COMMENTS THEREON
DURI NG THE CLOSI NG ARGUMENT OF THE PROSECUTOR.

| V.
THE DELI BERATE M SCONDUCT OF THE PROSECUTOR | N CLOSI NG
ARGUVMENT DENI ED DEFENDANT A FAIR TRI AL, AS GUARANTEED
BY THE SIXTH AND FOURTEENTH AMENDMENTS TO THE
CONSTI TUTI ON OF THE UNI TED STATES.

V.
THE CONVI CTI ON AND SENTENCE | MPOSED UPON DEFENDANT FOR
THE OFFENSE OF ROBBERY |S | NVALI D UNDER THE DOUBLE
JEOPARDY CLAUSE O THE FIFTH AMENDMENT TO THE
CONSTI TUTION OF THE UN TED STATES AND ARTICLE |,
SECTI ON 9 OF THE CONSTI TUTI ON OF THE STATE OF FLORI DA.

VI .
THE APPLI CATI ON OF SECTI ON 921.141, ELORIDA STATUTES
91977) TO DEFENDANT VI OLATES THE ElI GHTH AND FOURTEENTH
AMENDVMVENTS TO THE CONSTI TUTI ON OF THE UNTI ED STATES.

Initial Brief of Appellant, Case No. 56,811. This Court affirnmed



his convictions and sentence of death. Br eedl ove v. State,

So.

413

2d 1 (Fla. 1982). This Court specifically rejected issue

three on the grounds that the State had not presented any

hear say evi dence and that the comments in closing were harm ess:

At trial Detectives g eda and Zatrepal ek testified
regarding Breedlove's statenment of the 21st. In
relati ng what he said to them both recited or alluded
to the substance of a conversation they had wth
Breedl ove' s not her and brother. Neither the nother nor
the brother testified at trial, and Breedl ove now
claims inproper introduction of hearsay and violation
of the confrontation clause.

Hearsay is an out-of-court statenment, other than
one made by a declarant who testifies at the trial or
hearing, offered in court to prove the truth of the
matter contained in the statenent. Lonbardi v. Flam ng
Fountain, Inc., 327 So. 2d 39 (Fla. 2d DCA 1976). n7
Hearsay is inadm ssible for three reasons: 1) the
decl arant does not testify under oath; 2) the trier of
fact cannot observe the declarant's deneanor; and 3)
the declarant is not subject to cross-exam nation.
State v. Freber, 366 So. 2d 426 (Fla. 1978). " The
hearsay rule does not prevent a wtness from
testifying as to what he has heard; it is rather a
restriction on the proof of fact through extrajudicial
statements." Dutton v. Evans, 400 U.S. 74, 88, 27 L.
BEd. 2d 213, 91 S. Ct. 210 (1970). In Dutton the Court
went on to say that "the m ssion of the Confrontation
Clause is to advance a practical concern for the
accuracy of the truth-determ ning process in crimnal
trials by assuring that 'the trier of fact [has] a
sati sfactory basis for evaluating the truth of the
prior statenment.' California v. Geen, 399 U S. at
161." 400 U. S. at 89. On the other hand,
"[o]ut-of-court statements constitute hearsay only
when offered in evidence to prove the truth of the
matter asserted.” Anderson v. United States, 417 U.S.
211, 219, 41 L. EdA. 2d 20, 94 S. Ct. 2253 (1974).
Merely because a statenent is not adm ssible for one
pur pose does not nean it is inadm ssible for another
pur pose. Hunt v. Seaboard Coast Line Railroad Co., 327
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So. 2d 193 (Fla. 1976); WIllians v. State, 338 So. 2d
251 (Fla. 3d DCA 1976). The hearsay objection is
unavailing when the inquiry is not directed to the
truth of the words spoken, but, rather, to whether
they were in fact spoken. 1d.

In the exam nation of Detective O eda the court
sust ai ned defense counsel's objection to his relating
what Breedlove's nother said at her residence. Q eda
went on to testify that in talking with Breedl ove on
the 21st he told Breedl ove what his brother had said
about the bicycle. The court overruled the defense
objection to this, stating that "it is not being
offered for the truth of what was said." O her
comments nmade by the nother and brother came in the
sane way; objections were overruled or sustained as
needed. A side bar conference on hearsay was held,
follow ng which the judge gave the jury a cautionary
instruction on O eda's testi nony. Prior to
cross-exam nation another side bar conference was
hel d, wherein the defense said it would go into the
G bsons' statenents because they had been received for
an inperm ssible purpose. The court cautioned that
def ense would have to live with what this approach
elicited. A simlar course of events occurred during
Detective Zatrepal ek's testinony.

In closing argument, defense counsel brought up
the G bsons' coments and wondered why they had not
been called to testify. The state also brought up
these coments, referred to their sworn statenments
(not introduced at trial), said that they told the
truth in those statenments, and then tied their formal
statenments to the detectives' testinony.

Def ense counsel wused these statenents by the
prosecutor to nove for a mstrial because of "putting
the truth of Elijah and Mary G bson's statenments in
issue,"” and also asked that the jury be told to
di sregard the detectives' testinony regardi ng what the
G bsons had said or else be given another cautionary
instruction. Defense counsel also asked that the jury
be told to disregard the state's cl osing argunent. The
court found the state's argunent proper and refused to
reinstruct, referring to his wearlier cautionary
instruction. Defense again referred to the nother and
brother in its final argument.

The court properly admtted the detectives'



testi nony about what the G bsons said because it cane
into showthe effect on Breedl ove rather than for the
truth of those coments. The informal statenents,
t herefore, were not hearsay and could be admtted into
evi dence. The judge cautioned the jury on how to use
this testinony.

In their last motion for a new trial defense
counsel cited the prosecutor's argunent, alleging
prejudicial error. The court denied the notion.
mstrial should be declared for prejudicial error
which will vitiate the trial's result. Perry v. State,
146 Fla. 187, 200 So. 525 (1941). If the alleged error
does no substantial harm and causes no materi al
prejudice, a mstrial should not be declared. Id.
| npr oper remarks can be cured by ordering the jury to
i gnore themunl ess they are so objectionable that such
instruction would be unavaili ng.

The judge refused to renew his cautionary
instruction regarding the use of testinmony referring
to the G bsons' statements and included no such
instruction in those given before the jury retired to
del i berate. The questions, therefore, are whether the
prosecutor's coments transfornmed the nonhearsay
mat erial into hearsay and whet her those comrents were
so prejudicial that this Court cannot say beyond a
reasonabl e doubt that they had no effect on the
verdi ct. Chapman v. California, 386 U.S. 18, 17 L. Ed.
2d 705, 87 S. Ct. 824 (1967).

It appears that the prosecutor's remarks were
i mproper. These remarks, however, were no worse than
and possibly not as harnful as, defense counsel's
remar ks concerning the G bsons’ st at enent s. On
rebuttal defense counsel nentioned the stolen bicycle
bei ng found at the G bson hone. He went on to say that
t he bicycle

could have been ridden by the other four
adults in that house, and what about those
peopl e? What did they do? They pointed the
finger at nmy client.

Sure it is his nother and brother. | do not
li ke nothers and brothers testifying |ike
t hat against nmy client. They said, "He did
it. He is the one."



M. Godwin would have you believe we can
call people |like that.

(Enmphasis added.) It appears that defense counsel

admtted that those statenents were true. Considering

the totality of the circunmstances, we find the

prosecutor's statenments not so prejudicial as to

require a new trial
Breedl ove, 413 So. 2d at 6-7.

Def endant sought certiorari review in the United States
Supreme Court from the direct appeal. The Court denied
certiorari on COctober 4, 1982. Breedlove v. Florida, 459 U.S.
882 (1982). Rehearing was denied on Novenmber 29, 1982.
Breedl ove v. Florida, 459 U S. 1060 (1982).

On November 30, 1982, Defendant filed his first notion for
post conviction relief, raising the followng two (2) issues: 1)
denial of the right to be present at critical stages of trial;
and, 2) State’s suppression of inmpeachnment evidence of police
of ficers’ unrelated crimnal conduct, in violation of
constitutional rights. The notion was summarily denied on
January 4, 1990, after Defendant withdrew the first claim
Def endant appealed the denial of this notion to this Court,
which affirmed. Breedlove v. State, 580 So. 2d 605 (Fla. 1991).

Def endant then filed a second nmotion for post conviction

relief, raising the followng three (3) issues: 1) ineffective

assi stance of counsel at guilt phase; 2) State's failure to



di scl ose excul patory evidence; and 3) ineffective assistance of
counsel at penalty phase. The trial court summarily denied this
noti on, and Defendant appeal ed.

At the same tinme that he filed the second notion for post-
conviction relief, Defendant filed a petition for wit of habeas
corpus, raising the follow ng seven (7) issues: “(1) inproper
penal ty- phase prosecutorial argunment regarding an uncharged
of f ense, ment al health evi dence, lack of renorse, and
possibility of parole and ineffectiveness of counsel for not
raising this matter on appeal; 2) unconstitutionality of the
i nstruction on heinous, atrocious, or cruel and of applying that
aggravator to Breedl ove’s case; 3) inproper hearsay admtted in
the penalty phase about a prior felony conviction and
i neffectiveness of appellate counsel for not raising this claim
4) inproper guilt-phase prosecutorial argunent regarding the
defense’s failure to call certain witnesses and ineffective
assi stance by appellate counsel for not raising this issue; 5)
i mproper penalty-phase prosecutorial argunment that told the
jurors they were required to recommend death and that di m ni shed
the jurors’ sense of responsibility and i neffectiveness of trial
counsel for failing to object to this argunent; 6) instruction
on avoid/ prevent arrest aggravator makes flight an inproper

aggravator; and 7) inmproper instruction that majority of jurors



must vote for life inprisonment and ineffectiveness of trial

counsel for failure to object.” Breedlove v. Singletary, 595

So. 2d 8, 10 (Fla. 1992).

This Court consolidated the first state habeas petition and
the appeal from the denial of the second notion for post
conviction relief. This Court denied the state habeas petition,
specifically rejecting claim 3:

Thus, the only issue properly presented in this
petition is the third one, which alleges that
appel l ate counsel rendered ineffective assistance by
not raising as error allowing hearsay into evidence
during the penalty phase. Breedlove had previously
been convicted of and served tine for sexual battery
in California. During the sentenci ng proceedi ng, a Los
Angel es detective testified, over objection, about
that crinme and what the victimtold him

Br eedl ove has not nmet the substandard performance
and prejudice test fromStrickland v. Washi ngton, 466
U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984),
and his reliance on Rhodes v. State, 547 So. 2d 1201
(Fla. 1989), is msplaced. In Rhodes we held that
playing a tape recording of the victinms recounting
the crime was error because Rhodes could not
cross-exam ne that recording. Here, however, the
w tness was available for cross-exam nation. If this
i ssue had been raised on direct appeal, we would have
found it to have no nmerit, and appellate counsel is
not ineffective for not raising nonnmeritorious issues.
Cf. Roberts v. State, 568 So. 2d 1255 (Fla. 1990);
Bol ender v. Dugger, 564 So. 2d 1057 (Fla. 1990).

Br eedl ove, 595 So. 2d at 10-11. This Court also affirmed the

summary denial of clainms 1 and 2 of the second notion for post

conviction relief. 1d. at 11. However, this Court remanded for

an evidentiary hearing on claim3. 1d. at 11-12.
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On remand, the trial court <conducted the evidentiary
hearing. It then denied claim3. Defendant appeal ed the deni al
of claim 3.

During the pendency of this appeal, Defendant filed a third
nmotion for post conviction relief. In this nmotion, Defendant
clai med that the HAC aggravator unconstitutionally infected his
trial. (R2-75-429) After a hearing on this notion, the trial
court granted the notion and ordered a new sentencing hearing,
pursuant to Espinosa v. Florida, 505 U.S. 1079 (1992). The State
appeal ed, and this Court reversed, finding that although the
Espi nosa i ssue was preserved, any error was harm ess. State v.
Br eedl ove, 655 So. 2d 74, 76-77 (Fla. 1995). Appellant sought
certiorari review of this decision and the Court denied
certiorari on Decenmber 11, 1995. Breedlove v. Florida, 516 U.S.
1031 (1995).

Thereafter, the appeal of the denial of the second post
conviction notion resumed. This Court affirmed the denial of
the second notion for post conviction. Breedlove v. State, 692
So. 2d 874 (Fla. 1997).

Def endant then filed a petition for wit of habeas corpus
in the Southern District of Florida, raising the clains
regardi ng the adm ssion of hearsay evidence. The Petition was

deni ed. Breedl ove v. Moore, 74 F. Supp. 2d 1226 (S.D. Fla



1999). Def endant appealed to the Eleventh Circuit, again
raising these issues, and the Eleventh Circuit affirmed.
Breedl ove v. Moore, 279 F.3d 952 (11th Cir. 2002). Def endant
sought certiorari review in the United States Suprenme Court,
whi ch was denied. Breedlove v. More, 537 U S. 1204 (2003).

On June 18, 2003, Defendant filed a second petition for wit
of habeas corpus with this Court, claimng that he was entitled
to relief pursuant to Ring v. Arizona, 536 U S. 584 (2002).
Def endant included a claimthat Ring rendered the adm ssion of
the hearsay testinony at the penalty phase erroneous. Thi s
Court denied the petition, without requesting a response from
the State. Breedlove v. Crosby, 868 So. 2d 522 (Fla. 2003).

On April 21, 2004, Defendant filed his third state habeas
petition. This petition contends that he is entitled to relief
pursuant to Crawford v. Washington, 124 S. Ct. 1354 (2004). By
order dated April 29, 2004, this Court requested the parties to
this action to brief the issue of whether the successive habeas
petition should be dism ssed for failure to conply with Rule
3.851(d)(2)(B) or Rule 3.851(d)(3). Def endant has filed his
initial brief on this issue

This brief foll ows.

10



SUMVARY OF THE ARGUMENT

Defendant has filed an out-of-time, successive habeas
petition raising clains which are inappropriate for habeas.
None of the clains are appropriate for habeas relief. Further,
under the rules now applicable to capital post conviction
relief, a capital defendant may not file a successive habeas
petition, and may not file an out-of-time notion for post
conviction relief in circuit court based on “new |law’ unless
that “new law’ has been held to apply retroactively.
Def endant’ s habeas is an unauthorized pleading and should be

di sm ssed.

11



ARGUMENT

This Court has requested the parties to brief the issue of
“whet her the petition for wit of habeas corpus should be
di sm ssed for failure to conply with Rule 3.851(d)(2)(B) or Rule
3.851(d)(3). The State’s position is that the cited rules no
| onger allow capital defendants to file successive state habeas
petitions, and, additionally, allow capital defendants to file
out-of-tinme 3.850 notions based upon new case | aw only when the
alleged “new |aw’ has established a new fundanental
constitutional right and that new right has been held to apply
retroactively.

The current version of Rule 3.851, in effect since 2001,
applies “to all motions and petitions for any type of
postconviction or collateral relief brought by a prisoner in
state custody who has been sentenced to death.” (Emphasi s
supplied.) Rule 3.851(d)(1) requires that, subject to certain
exceptions, a notion to vacate judgnent of conviction and
sentence nust be filed within one year after the judgnent and
sentence beconme final. Rule 3.851(d)(2) delineates the
exceptions to this time limt:

(2) No motion shall be filed or considered pursuant to

this rule if filed beyond the time limtation provided

in subdivision (d)(1) unless it alleges that

(A) the facts on which the <claim is

12



predi cated were unknown to the novant or
the npvant’s attorney and could not have
been ascertained by the exercise of due
dili gence, or

(B) the fundanental <constitutional right
asserted was not established within the
period provided for in subdivision (d)(1)
and has been held to apply retroactively, or

(C) postconviction counsel, through negl ect,
failed to file the notion.

Besi des setting tinme limts for filing notions to vacate
judgnments of conviction and sentence, Rule 3.851 additionally
di stingui shes between initial and successive notions, setting
forth nore restrictive page |imts and establishing nore
ri gorous pl eading requirenents for successive notions. See Rule
3.851(e). Finally, Rule 3.851(d)(3) also establishes a schedul e
for filing petitions for wit of habeas corpus:

(3) Al petitions for extraordinary relief
in which the Suprene Court of Florida has
original jurisdiction, including petitions
for wit of habeas corpus, shall be filed
simul taneously with the initial brief filed
on behal f of the death-sentenced prisoner in
the appeal of the circuit court’s order on
the initial nmotion for postconviction relief
filed under this rule.

It cannot be disputed that the present version of 3.851,
adopted t hree years before Defendant filed the instant successive

habeas petition, applies to Defendant’s successive habeas

petition. See Mann v. Moor e, 794  So. 2d 595 (Fla.

13



2001) (declining to apply former Rule 9.140(b)(6)(E) to Mann
because of sonme confusion in the effective dates of the rul es,

but announcing that, effective January 1, 2002, “all petitions
for extraordinary relief, including habeas corpus petitions, nust
be filed sinmultaneously with the initial brief appealing the
denial of a rule 3.850 nmotion”).! The plain |anguage of Rules
3.851 requires the dism ssal of Defendant’s successive habeas
petition. Rule 3.851(d)(3) requires that all petitions for wit
of habeas corpus be filed sinultaneously with the initial brief
on appeal from the circuit court’s order on the defendant’s
initial motion for postconviction relief. The rule makes no
provi si on for successive habeas corpus petitions filed | ong after
t he appeal on a defendant’s initial motion for postconviction
relief, and Defendant’s successive habeas petition nust be
di sm ssed as unaut hori zed.

Even if the rule did not prohibit successive habeas
petitions, Defendant’s habeas petition is inappropriate and
shoul d be di sm ssed.

Def endant argues that he nust be allowed to file this habeas

petition because he is in effect attacking this Court’s erroneous

! The substance of former Rule 9.140(b)(6) is now
contained in Rule 9.142(a)(5), and essentially “mrrors” (Mann)
the filing requirenents for habeas petitions as set out in Rule

3.851(d)(3).
14



prior decisions based on recently-decided law, and only this
Court can correct its errors. Thus, he asserts, his only avenue
for relief on these issues is habeas corpus, and it would be an
unconstitutional “suspension” of the wit of habeas corpus to
dism ss his petition.

The right to habeas relief, however, “like any other
constitutional right, is subject to certain reasonable
limtations consistent with the full and fair exercise of the
right.” Haag v. State, 591 So. 2d 614, 616 (Fla. 1992).
Def endant has made no denonstration that any of the limtations
on out-of-tinme and successive notions for relief contained in

Rul e 3.851 are constitutionally unreasonable.? Habeas corpus is

2 Capital defendants in federal court face simlar tine
limts for filing habeas petitions and their right to file
successive habeas petitions is likewise |imted. Further, the
restrictions on out-of-time nmotions <contained in Rule
3.851(d)(2)(B) are very simlar to the restrictions on
successi ve federal habeas petitions contained in 28 U. S. C 82244
(b)(2), which provides, in part:

(2) A claim presented in a second or
successive habeas corpus application under
section 2254 that was not presented in a
prior appl i cation shal | be di sm ssed
unl ess- -

(A) the applicant shows that the claim
relies on a new rule of constitutional |aw,
made retroactive to cases on collateral
review by the Supreme Court, that was
previ ously unavai l abl e.

The United States Supreme Court has held that these provisions
do not act as a suspension of the wit. Felker v. Turpin, 518

15



not a substitute for an appropriate nmotion for post conviction
relief inthe trial court, and is not “a means to circumvent the
limtations provided in the rule for seeking collateral
postconviction relief” in the original trial court. Baker v.
State, 29 Fla. L. Wekly S105 (Fla. Mar. 11, 2004).

Def endant argues, however, that his grievance is with this
Court’s prior rulings in this case, and that his challenges to
these prior rulings should be raised in this Court, and not in
the trial court. However, Defendant’s claims all relate to
I ssues arising out of, and errors allegedly occurring during, the
original trial.® The fact that the trial court’s rulings may
have been affirmed on appeal by this Court cannot convert these
i ssues into appellate issues that only this Court nay address.
Thus, habeas corpus does not |lie for redress of these clained
grievances. Breedlove v. Singletary, 595 So. 2d 8 (Fla. 1992);
MIlls v. Dugger, 574 So. 2d 63 (Fla. 1990). On the contrary,
they are issues that may be raised by Defendant, if at all, only
by way of a notion for post conviction relief filed in the

original trial court, and not by way of a habeas petition in this

U.S. 651 (1996).

s Def endant clainms t hat hi s rights under t he
Confrontation Clause were violated by the all eged adm ssion of
hearsay at the guilty and penalty phases of his trial.
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Court, as subsections (d)(2)(B) and (d)(3) of Rule 3.851 clearly
cont enpl at e.

Def endant argues that this Court has, in the past,
sancti oned habeas corpus as a vehicle to challenge prior
decisions of this Court rendered either on direct or collateral
appeal . He acknow edges, however, that this Court has
experienced practical difficulties with this approach. See Hall
v. State, 541 So. 2d 1125 (Fla. 1989)(directing that, in the
future, clainms under the then recently deci ded case of Hitchcock
v. Dugger, 481 U. S. 393 (1987), woul d not be cogni zabl e i n habeas
proceedi ngs, and should be presented in a Rule 3.850 notion).
Mor eover, regardl ess of past history, this Court recently adopted
a new approach, which limts a capital defendant to one habeas
proceedi ng, and places severe limts on successive, out-of-tine
noti ons for post conviction relief. Thus, Defendant may not seek
out-of-time relief via a successive petition for wit of habeas
corpus, and he may not file an out-of-time, successive notion for
post conviction relief in the circuit court based upon alleged
new | aw unless he can dempnstrate both that the *“fundanental
constitutional right asserted was not established” previously,

and that the newly-created right “has been held to apply

17



retroactively.” Rule 3.851 (d)(2)(B).*

4 The rul es contenpl ate that issues of retroactivity my
be litigated in initial notions for post conviction relief, but
may not be litigated in the first instance in out-of-tine
successive notions. See Dixon v. State, 730 So. 2d 265 (Fla.

1999) (noting that retroactive application of new law is a
“relatively rare occurrence,” and that tinme |imt for filing
successi ve 3.850 based on newlawis calculated fromthe date of
the mandate of the case determning that a new right is
fundanental and retroactive).
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CONCLUSI ON
For all the foregoing reasons, Defendant’s successive habeas
petition should be dism ssed as unaut hori zed.
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