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| . PROCEDURAL HI STORY
The State relies upon the procedural histories outlined in

the briefs it previously filed in these matters.

1. THE PETI TI ON SHOULD BE DI SM SSED AS UNTI MELY
AND PROCEDURALLY BARRED

The State continues to assert that these petitions should
be dism ssed as because they are untinmely and successive. I n
support of this assertion, the State relies upon the argunents
advanced in its briefs previously filed in these matters.

[11. CLAIMS ON HABEAS

A. THE CRAWFORD CLAI MS SHOULD BE DENI ED BECAUSE

THEY ARE PROCEDURALLY BARRED, CRAWFORD IS
NOT RETROACTI VE AND THE CLAI M LACKS MERI T.

Def endants assert that they are entitled to relief because
the State allegedly violated Crawford v. Washi ngton, 124 S. Ct.
1354 (2004), by allegedly admtting testinonial hearsay. I n
Br eedl ove, Defendant clainms that Crawford was violated by the
all eged adm ssion of testinonial hearsay at the guilt and
penalty phases. |In Chandl er, Defendant clainms that testinoni al
hearsay was admtted at the resentencing proceeding. However
these clainms should be denied because they are procedurally
barred, Crawford does not apply retroactively and the clains are
wi t hout merit.

The claimregarding the adm ssion of hearsay testinony in



Breedl ove’s penalty phase is procedurally barred. Wi | e
Breedl ove objected to the introduction of hearsay statenents at
his penalty phase, he did not raise any issue about the use of
hearsay testinmony in the penalty phase on direct appeal.
Instead, he raised this issue as a claim of ineffective
assi stance of counsel in his state habeas petition and this
Court found that appellate counsel was not ineffective because
the issue was without merit. Breedlove v. Singletary, 595 So.
2d 8, 10-11 (Fla. 1992). This Court has held that in order for
a defendant to be entitled to post conviction relief based on
new case | aw, the defendant must have objected on the issue at
trial and raised the issue on appeal. See Waterhouse v. State,
792 So. 2d 1176, 1196 (Fla. 2001). As Breedlove did not do so
regardi ng the penalty phase, this claimis procedurally barred
and shoul d be deni ed.

Wth respect to Chandler, there was an objection at trial
regarding the admssibility of three specific hearsay
statenments. Chandler raised the issue on appeal. Initial brief
at 16-17. Therein he unsuccessfully alleged that 8921.141(1),
Fla. Stat. was unconstitutional on its face and as applied
because he was precluded from exercising his right to confront

and cross-exam ne three w tnesses. Chandler v. State, 534 So.

2d 701, 702 (Fla. 1988). Consequently, to the extent Chandl er



is re-asserting his claimthat 921.141 is unconstitutional for
perm tting hearsay evidence at a penalty phase, the issue has
been preserved.

Mor eover, Defendants are not entitled to relief regarding
any of their clains because Crawford does not apply
retroactively. In Wtt v. State, 387 So. 2d 922, 929-30 (Fl a.
1980), this Court set forth the test for retroactivity.
Pursuant to Wtt, Crawford is only entitled to retroactive
application if it is a decision of fundanmental significance,
which so drastically alters the underpinnings of Defendant’s
deat h sentence that “obvious injustice” exists. New v. State,
807 So. 2d 52 (Fla. 2001). |In determ ning whether this standard
has been nmet, this Court nust consider three factors: t he
pur pose served by the new case; the extent of reliance on the
old law, and the effect on the adnmi nistration of justice from
retroactive application. Ferguson v. State, 789 So. 2d 306, 311
(Fla. 2001).

In this case, the purpose served by Crawford was to return
the United States Supreme Court’s Confrontation Clause case | aw
to the intent of the framers regarding testinonial hearsay and
not to ensure the reliability of evidence presented at trial.
The old rule has been extensively relied upon. The cases in

which hearsay was admtted at trial are |egion. This is

3



particularly true of capital sentencing hearings, given that
this Court encouraged the State to present evidence of prior
convictions through hearsay. Rodriguez v. State, 753 So. 2d 29,
44-45 (Fla. 2000)(noting that the Court considered it preferable
to have evidence of prior convictions through neutral police
W t nesses). Moreover, the effect on the adm nistration of
justice wuld be overwhel mng. If Crawford is ruled
retroactive, defendants who had hearsay admtted at their trial
will file post conviction notions. Many will be untinely and
successi ve. The courts of this State would be required to
review stale records to make determ nation of whether the
hearsay was testinonial in nature, whether there was a show ng
of unavailability, whether the defendants had a prior
opportunity for cross exam nation and whether any error in the
adm ssion of the evidence was harnful. See State v. d enn, 558
So. 2d 4, 8 (Fla. 1990)(refusing to apply Carawan v. State, 515
So. 2d 161 (Fla. 1987), retroactively). G ven the limted
purpose served by the new rule in Crawford, the extensive
reliance on pre-Crawford |aw and the devastating effect on the
adm ni stration  of justice, Crawford should not apply
retroactively. New, Ferguson; Wtt.

The sanme result would obtainif this Court were to adopt the
United States Supreme Court’s test for retroactivity. Under

4



Teague v. Lane, 489 U S. 288 (1989), new rules are not

retroactive unless they are substantive, place beyond the
State’s power the ability to punish certain conduct or to i npose
certain punishments on a class of defendants or are watershed
rules of crimnal procedure. Here, the Court acknow edged in
Crawford itself that the rule it was announci ng was procedural .
See id. at 1370. As such, Crawford is not a substantive rule.
Moreover, Crawford did not affect the State’s ability to punish
conduct or inpose penalties. As such, Crawford would only be
retroactive under Teague if it was a watershed rule of crim nal
procedure. See also Chandler v. More, 240 F.3d 907, 917 (11th
Cir. 2001)

Mor eover, we conclude that there is no Confrontation

Cl ause violation because we agree with the Seventh

Circuit that hearsay evidence is admssible at a

capital sentencing. Del Vecchio v. Illinois Dep't of

Corrections, 31 F.3d 1363, 1387-88 (7th Cir. 1994).

This proposition does contain one caveat: that the

state statute protect a defendant's rights by giving

hi mMher the opportunity to rebut any hearsay
information. If the statute grants this protection,

then it conports wth the Sixth Amendnent's
Confrontation Clause. W note, however, that if we
det er m ned t hat hear say evi dence IS per se

inadm ssible in a capital sentencing, we would be
announcing a new rule of law. Therefore, the new
rule's application to this case would be barred by the
retroactivity principles of Teague v. Lane, 489 U.S.
288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).

The United States Supreme Court has recently enphasi zed t hat



the class of watershed rules is extremely narrow. Schriro v.
Summerlin, 124 S. Ct. 2519, 2523 (2004). To qualify, the rule

must inplicate the fundanental fairness and accuracy of the
crim nal proceeding and seriously dinnish the |likelihood of an

accurate conviction. | d. The Court issued Crawford based not

on any belief that it produced fairer or nore accurate
convi ctions and i nstead because it was attenpting to be faithful

to the intent of the Franers. Crawford, 124 S. C. at 1369-71.
As such, Crawford does not inplicate the fundamental fairness

and accuracy of the crim nal proceeding and is not a watershed
rule of crimnal procedure. Thus, it is not retroactive under

Teague or Wtt. The clainms should be denied. Cf. Mnlyn v.
State, 2004 W 2797191 (Fla. Decenber 2, 2004) (Cantero J.
concurring)(recognizing that because Ring i nvolves a procedural
rule it is not entitled to retroactive application under Wtt or
Teague) .

In fact, courts that have addressed the issue of the
retroactivity of Crawford to post conviction cases have
determined that it is not retroactive. Brown v. Uphoff, 381
F.3d 1219, 1225-27 (10th Cir. 2004); Haynon v. New York, 332 F.
Supp. 2d 550, 557 (WD.N. Y. 2004); Garciav. United States, 2004

US Dist. LEXIS 14984, *4-*10 (N.D.N. Y. Aug. 4, 2004);



Hut zenl aub v. Portuondo, 325 F. Supp. 2d 236, 237-38 (E.D.N.Y.
2004); \Wheeler v. Dretke, 2004 U S. Dist. LEXIS 12809, *2 n.1
(N.D. Tex. Jul. 6, 2004); Dorchy v. Jones, 320 F. Supp. 2d 564,
572-73 (E.D. Mch. 2004); Murillo v. Frank, 316 F. Supp. 2d 744,
749-50 (E.D. Ws. 2004); People v. Edwards, 2004 Col o. App.
LEXIS 1259, *7-*20 (Colo. Ct. App. Jul. 15, 2004); see also
Evans v. Luebbers, 371 F.3d 438, 444 (8th Cir. 2004) (expressing
doubt that Crawford is retroactive). As such, these clains

shoul d be deni ed.

Even if the clainms were not barred and Crawford did apply
retroactively, Defendants would still be entitled to no relief.
The holding in Crawford nmerely changed the test for the
adm ssibility of testinonial hearsay under the Confrontation
Cl ause. ld. at 1374. In allowing for the adm ssion of the

taped statement below, the |lower courts applied “indicia of

reliability” test of Chio v. Roberts, 448 U S. 56 (1980). The

United States Suprene Court reversed this ruling and overrul ed

Roberts. Because this statement did not fall within a “firmy
rooted hearsay exception,” and it involved a testinonial ex
parte communi cation, it becane apparent that the Roberts test

did not offer the appropriate or effective saf eguards envi si oned

under the Confrontation Clause. On that point the Court



concluded, “[t]his nalleable standard often fails to protect
agai nst paradi gmatic confrontations violations.” Crawford, 124
S. C. at 1369.

I n discussing the scope of the Confrontation Cl ause, the
Court defined w tnesses who had to confront the accused as
“t hose who ‘bear testinony,’” and testinony within the nmeaning
of that phrase as “‘a solem declaration or affirmati on nmade for
t he purpose of establishing or proving sone fact.’”” Id. at 1364.
The Court further notes that the Confrontation Clause did not
prohi bit “the use of testinonial statements for purposes other
than establishing the truth of the matter asserted.” ld. at
1369 n. 9. The Court further did not alter the test for the
adm ssi on of hearsay that was not testinmonial in nature. 1d. at
1374. As a result, nontestinonial evidence such as business
records may be admtted even under Crawford. ld. at 1367
Thus, contrary to Defendants’ assertions, the characterization
of evidence as nonhearsay (or nontestinonial hearsay) is still
a valid approach to determ ni ng whet her the Confrontati on Cl ause
was viol ated even in the wake of Crawford.

Wth regard to the guilt phase claimin Breedlove, this
Court upheld the trial court’s rulings regarding the adm ssion
of Det. (Qeda s testinmony concerning statenents he made to

Br eedl ove about statenents his nmother and brother had nmade to

8



hi m because the statenents were not hearsay since they were not
admtted for the truth of the matter asserted. Br eedl ove v.
State, 413 So. 2d 1, 6-7 (Fla. 1982). This ruling was entirely
consistent with the manner in which the statenments were
adm tted. When the State first attenpted to have Det. ( eda
relate the substance of his conversation with Breedlove’'s
not her, the trial court sustained a hearsay objection. (DAR
908) Subsequently, Det. O eda stated that Breedlove initially
deni ed having a blue, ten speed bike and claimed that he had
been to a store around the tinme of the nurder and stated that
not hi ng unusual happened. (DAR. 923, 928)

Det. Qedathen testified to his confrontation of Breedl ove
with statenments all egedly made by his nother and brother. (DAR
923-24, 927-28, 930, 931-32, 937) The trial court repeatedly
overrul ed Breedl ove’ s hearsay objections on the grounds that the
statenments were not being admtted for the truth of the matter
asserted and nerely to show what was said to Breedl ove and how
he reacted. (DAR. 923-24, 927-28, 930, 931-32, 937) After a
si debar conference at which Breedlove reiterated his objection
and the trial court reiterated its ruling and the basis
therefor, the trial court instructed the jury that it could not
consider the statenents for their truth:

| have admtted that evidence in this case, and



you should wunderstand that as to the officers’

testinony about statenents nmade to him by soneone

el se, you are not to accept the statenents that

sonebody else told the officer as the truth of that

i ssue at all

It is sinply to give you the opportunity to

eval uate, for the purposes of your decision, what this

officer may have told the defendant at the tinme of

their conversation took pl ace.
(DAR. 932-36)

VWil e Breedlove attenmpts to make it seem as if being
confronted with these statenments had no effect on him this is
untrue. As a result of the confrontations, Breedlove admtted
to having stolen a bicycle fromtwo door away fromthe scene of
the rmurder on the night of the nmurder.! (DAR 924-26, 929-30,
938) Breedl ove adm tted having had bl ood on his pants and havi ng
cut off bloody portion of the pants and di sposed of it. (DAR
928-30) He also inadvertently denonstrated his know edge of the
sex of the victimand stated that he had covered his hands whil e
inside the crime scene. (DAR 939-40, 941-42)

As can be seen fromthe foregoing, this Court has already
ruled that the statements were not offered for their truth.

That ruling is entirely appropriate on the record, which reveals

that the trial court did not allow the statenments to be adm tted

1A nei ghbor had testified to seeing a man pedal i ng away from
the crime scene on a bike. (DAR 591-94)

10



for their truth? and instructed the jury on the limted use of
the statenments. Mreover, the statenents did have an effect on
Breedl ove, as he nmde inculpatory statements in response.
Crawford itself states that it has no effect on the adm ssion of
statenent for purposes other than their truth. ld. at 1364,
1369 n.9. As such, Crawford does not affect this Court’s prior
correct ruling. The claimshould be denied.

Mor eover, Breedl ove' s attenpt to use the coments in closing
to nmake Crawford applicable is unavailing. As Crawford itself
acknow edges, it concerns the procedure for the adm ssion of
evidence. See id. at 1370. The perm ssibility of coments in
closing is not the adm ssion of evidence. Moreover, this Court
determ ned that the coments were inproper on direct appeal
Breedl ove, 413 So. 2d at 7. However, this Court determ ned that
they were not so prejudicial as to require a new trial. | d.
G ven that Breedlove had invited the coments by making
al | egati ons about his brother and nother in his initial closing

argunment and conceded the truth of the statenents in his final

2Contrary to Breedlove' s suggestion, the State did not
attenpt to admt the sworn statenments of his brother and not her.
The State nerely attenpted to show that statenments had been
taken to counter Breedlove's suggestion during the cross
exam nation of Det. O eda that no statenents had been taken.
(DAR. 1014-16) Moreover, the record reflects that the jury was
not provided with materials that were offered as evidence but
not admtted. (DAR. 1265)

11



closing argunent (DAR. 1152-54, 1218-22), this ruling was

proper. Since Crawford has nothing to do with the control of
closing argunents and this Court has already properly address
this claim it should be denied.

Wth regard to the clainms regarding the penalty phases, the
Def endants are entitled to no relief. VWhile this Court has
noted that a defendant had a confrontation right at the penalty
phase, this Court has held that the adm ssion of hearsay
testinmony that a defendant had a fair opportunity to rebut did
not violate this right. Rodri guez, 753 So. 2d at 44-46; see
al so Hudson v. State, 708 So. 2d 256 (Fla. 1998); Lawence v.
State, 691 So. 2d 1068 (Fla. 1997); Clark v. State, 613 So. 2d
412, 415 (Fla. 1992); Long v. State, 610 So. 2d 1268 (Fla
1992); Waterhouse v. State, 596 So. 2d 1008, 1016 (Fla. 1992);
Hitchcock v. State, 578 So. 2d 685 (Fla. 1990); Lucas v. State,
568 So. 2d 18 (Fla. 1990); Rhodes v. State, 547 So. 2d 1201,
1204 (Fla. 1989); Tonpkins v. State, 502 So. 2d 415, 419 (Fl a.
1986). This clearly established principle has al so been codified
in nunmerous state capital sentencing schenmes® as well as the

federal death penalty statute. W ndsor v. State, 683 So. 2d

3This is not an exhaustive list of the States that all ow for
the admi ssibility of hearsay evidence at a capital sentencing
proceedi ng.

12



1027, 1038-1039 (Ala. 1994); Ala. Code 8§13A-5-45(d) (1975);
Peopl e v. Edwards, 819 P.2d 436, 457 (Cal. 1994); Cal. Evid.
Code 8190.4 (1992); State v. Ross, 849 A 2d 648 (Conn. 2004);
People v. Terrell, 708 N.E. 2d 309, 329 (Ill. 1999); 720 111

Comp. Stat. 5/9-1(e) (1961); Trueblood v. State, 587 N. E. 2d 105,
110 (Ind. 1992); Ind. Code 835-50-2-9; Wittlesey v. State, 665

A.2d 223, 242-243 (M. 1995); M. Code Ann., Crim §2-

303(e)(1)(v) (2003); Leonard v. State, 969 P. 2d 288, 299 (Nev.
1999); Nev. Rev. Stat. 8175.552(3) (2004); State v. Richnond,

495 S. E.2d 677, 690 (N C  1998); NC Gen. Stat. 815A-

2000(a)(3); State v. Carter, 888 P.2d 629, 653 (Utah 1995);
Section76-3-207 (2)(b) (1953-2000); 18 U.S.C. A 83593(c); see
also United States v. Mussaoiu, 382 F. 3d 453 (4th Cir. 2004);
United States v. Jones, 132 F.3d 232 (5th Cir. 1998); United
States v. Chong, 98 F. Supp. 2d 1110 (D. Haw. 1999); United
States v. Cooper, 91 F. Supp. 2d 90 (U.S.D.C. 2000); United
States v. Frank, 8 F. Supp. 2d 253 (S.D. N Y. 1998); United
States v. Nyguyen, 928 F. Supp. 1525 1546-1547 (D. Kan. 1996);
Jones v. Weldon, 877 F. Supp. 1214 (S.D. 111. 1994).

Indeed the United State Supreme Court has placed its

i nprimatur on such practices explaining as follows:

Highly relevant--if not essential--to [a judge's]
sel ection of an appropriate sentence is the possession

13



of the fullest information possible concerning the

defendant's life and characteristics. And nodern

concepts individualizing punishnment have nmade it al

the nore necessary that a sentencing judge not be

deni ed an opportunity to obtain pertinent information

by a requirenent of rigid adherence to restrictive

rul es of evidence properly applicable to the trial.
WIilliams v. New York, 337 U S. 241, 247 (1949). The Court
reiterated that principle in two capital cases many years | ater.
Gregg v. Georgia, 428 U. S. 153, 203-204 (1976) (expl ai ning that
strict evidentiary rules at trial should not preclude
adm ssibility of relevant information at capital sentencing
phase); Jurek v. Texas, 428 U. S. 262, 276 (1976) (sane);* see al so
United Sates v. Tucker, 404 U.S. 443 (1972)(trial court may
consider a broad range of information in sentencing regardless
of its source). The United States Supreme Court did not
invalidate these cases in Crawford, which concerned the
adm ssi on of evidence during the guilt phase of atrial. United
States v. Leatch, 2004 U.S. App. LEXIS 23273 (5th Cir. Nov. 5,
2004). As such, Crawford does not apply to this penalty phase

claims. They should be denied.

“Mor eover any evidentiary rul e precludi ng ot herwi se rel evant
evi dence at a capital sentencing proceeding would run afoul of
t he Court’ s hol di ngs whi ch enphasi ze the i nportance of providing
to the jury as nmuch information as possible. Lowenfield v.
Phel ps, 484 U.S. 213 (1988); Lockett v. Ohio, 438 U S. 586
(1978) (findi ng unconstitutional any state-inposedrestriction on
the adm ssibility at sentencing of any perceived mtigation).
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Additionally with respect to Chandler, relief nust also be
deni ed because the adm ssibility of the hearsay statenment in

Chandl er was predicated solely on United States v. Owens, 484
U.S. 554 (1988), mnmaking Crawford inapplicable. Cause for
concern in Crawford centered on the confrontation issues

surrounding the adm ssibility of a recorded statenment, that was

ex parte and testinmonial in nature. Those concerns are not
i mplicated herein when the hearsay statement is offered to a re-
sentencing jury by an officer, who is cross-exanm ned, and whose
testimony is limted to a synopsis of testinmony from w tnesses
who testified previously at trial and who were all vigorously
cross-examned at that tine. Therefore the testinonial
conmuni cations recounted by O ficer Redstone at re-sentencing
were not received ex parte as they were in Crawford. Chandl er,
534 So. 2d at 703. Because the statenents were admtted at the
penalty phase where the rules of evidence are relaxed, and
because the statenments were in essence not ex parte, the
concerns expressed in Crawford are not present in the instant
case.

Addi tionally, in upholding the adm ssibility of the hearsay
statements in this <case, this Court also noted that,
“Imoreover, Chandler’s counsel conducted a vigorous and

ext ensive cross-exam nation of the w tnesses presented by the
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state.” Chandler, 534 So. 2d at 702. This Court’s finding was

also affirmed by the Eleventh Circuit Court of Appeals:
At trial, Chandler's counsel vigorously cross-exanm ned
the State's wtnesses to whom O ficer Redstone
referred at the re-sentencing when he gave his
recitation of the evidence of guilt. The State di d not
do anything to prevent Chandler from rebutting this
hearsay evidence. The fact that Chandler chose not to
rebut any hearsay testinony does not make the
adm ssion of such testinony erroneous. Moreover,
having reviewed both the trial and the re-sentencing
transcript, we conclude that Officer Redstone's
synopsis was consistent with the wtnesses' trial
testi mony. Accordingly, we see no Confrontation Cl ause
vi ol ati on.
Chandl er, 240 F.3d at 918. Consequently because Chandl er was
provi ded the opportunity to rebut the evidence the requirenments

of the Confrontation Cl ause have been nmet, and Crawford is
i nappl i cabl e. See Owens; Mercern v. United State, 2004 D.C
App. Lexis 579 (Sept, 2, 2004)(noting that Crawford in no way
limted the holding in Owen); People v. Warner, 2004 Cal. App.

LEXIS 886 (Cal. Ct. App. Jun. 10, 2004)(finding hearsay to be

adm ssi ble under Owmen irrespective of Supreme Court’s nost
recent opinion in Crawford); Interest of |I.A , 2004 Pa. D. & C.
LEXIS 38 (May 11, 2004)(sane); People v. Candel aria, 2004 Col o.
App. LEXIS 1021 (Colo Ct. App. Jun. 17, 2004)(sanme); see also
Cooley v. State, 157 Md. App. 101 (2004), cert. granted, 383 M.

211 (Sept. 15, 2004)(determ ning that Crawford, “which involved
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the testinonial hearsay statenent nmade by a decl arant who was
unavailable to testify at trial, is in no way inconsistent with
Ownens, Fensterer, Green, Nance, MI. Rule 5-802.1, or MI. Rule
5-616(c). We therefore hold that the Confrontation Clause does
not require the exclusion of any out-of-court statenent nade by
a person who actually testifies at trial and is therefore
subj ect to cross-exam nation concerning the statenent.”); State
v. Duanyai, 2004 U. App. 349 (Uah ¢Ct. App. OCct. 7,
2004) (recogni zing that Crawford offers nore protection than that
of fered by Roberts, however relief was still properly denied as
t he defendant had an opportunity to cross-exam ne the w tness,
which is all that is required under Owens). Consequent |y,
because this evidence was introduced at the penalty phase and
because Chandler was given the opportunity to cross-exam ne
Wi t nesses or rebut the evidence if he so chose, Chandler’s right
to confront the evidence agai nst himwere honored. Crawford is
i nappl i cabl e.

Moreover, both the United States Supreme Court and this
Court have determ ned that the introduction of hearsay evi dence
in violation of the Confrontation Clause is subject to harnml ess

error analysis.® Delaware v. Van Arsdall, 475 U S. 673 (1986);

5As such, Defendant’s argunent that Crawford is structura
error i s specious.
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Hopkins v. State, 632 So. 2d 1372, 1377 (Fla. 1994); Cf. United
States v. Cotton, 535 U.S. 625 (2002)(finding Apprendi error to
be subject to harm ess error analysis given that the rule in
Appredi is procedural in nature). Here, any error in the
adm ssion of the hearsay statenents was harm ess.

In Breedlove, the State introduced a certified copy of
Def endant’s prior conviction. (DAR 1300-01) Under Crawford,
only testinony hearsay is inadm ssible as violative as the
confrontation clause. 1d. at 1374. The certified copy of the
conviction was not testinonial hearsay. Id. at 1364. This Court
has previously held that adm ssion of certified copies of
convictions renders the adm ssion of hearsay testinmony about
t hem harm ess. Hudson v. State, 708 So. 2d 256, 261 (Fla
1998); Tonmpkins v. State, 502 So. 2d 415, 420 (Fla. 1986).
Moreover, Off. Blishak testified that he was a witness to the
crime. He described responding to a prower call, hearing the
victim s cries and finding Breedl ove straddling the victimw th
his penis exposed. (DAR. 1293-96) He stated that Breedl ove was
choking the victimw th one hand while he attenpted to snother
the victimwith a pillow with the other. (DAR. 1296) After
having fully related what he saw, O ficer Blishak was briefly
permtted to state that the victim had told him that she had

heard a prow er, called the police and been attacked and choked
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by Breedlove. (DAR. 1297) G ven his eyew tness testinony, his
statenments about what the victimtold hi mwas cunul ative. G ven
the certified copies of the prior convictions and the curul ative
nature of the hearsay testinony, any error in the adm ssion of
t he testi mony about which Breedl ove conpl ai ns woul d be harnl ess.
The cl ai m shoul d be deni ed.

Nor woul d Chandl er be entitled to relief should this Court
find that it was error to introduce the hearsay statenents. The
statenments in question that were admtted at re-sentencing are
an accurate synopsis of statenments admtted at the guilt phase.
| ndeed this Court stated, “[t]he currently objected-to testinony
cane froma police detective and concerned statenents nmade by a
police chief, another detective, and a state expert. Those
i ndividuals had testified, consistent with what the detective
stated they said, during the guilt phase.” Chandler, 534 So. 2d
at 704. And the Eleventh Circuit Court of Appeals found:

Mor eover, having reviewed both the trial and the

re-sentencing transcript, we conclude that Officer

Redst one' s synopsi s was consi stent with the w tnesses'

trial testimony. Accordingly, we see no Confrontation

Cl ause viol ation.

See Chandler v. Moore, 240 F.3d 907, 918 (11th Cir. 2001).

Consequently this re-sentencing jury was given an accurate

account of what evidence was presented during the guilt phase of
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Chandler’s trial five years prior to these proceedings.®

In addition to accurately informng the re-sentencing jury
of prior guilt phase evidence, the statements at issue were not
critical to any of the penalty phase issues. For instance, the
fact that Chief Cumm ngs opined that the victinms’ bodi es had not
been nmoved, or that Chandler had pointed a gun at Detective
Ham [ton prior to the high speed chase culmnating in his
arrest, were not argued in closing by the state in support of
any aggravating factor. Likew se Redstone’s opinion regarding
whet her the knife used to stab the victins cane from the
victims’ kitchen was al so not nmentioned by the state in closing
argument. (ROA#2 825-843).

It was the direct testinony of the nmedical exam ner Dr. Cox

®Redst one recounted accurately the substance of the
following guilt phase testinmny of Chief Cumm ngs, (ROA 2319-
2331), Dan Ni ppes (ROA 2974-3015), and Detective Ham Iton. (ROA
3126-3139). Chief Cumm ngs, testified at the guilt phase that
upon arriving at the scene he did not touch either of the
victims. (ROA 2326). Cunm ngs was cross-exam ned regarding
exactly where he saw the bodies, in what condition had he found
t hem and how far fromthe public view could they be seen. (ROA
2326-2331). Dan Nippes testified at the guilt phase that the
knife used to stab the victins was a single-edge. (ROA 3001).
On cross-exam nati on he was asked about the size of knife wounds
in clothing and how they can be accurately neasured. (ROA 3003-
3004). Detective Hamlton testified at the guilt phase that when
he approached Chandler in his police car, Chandler pointed a
rifle at Ham Iton. A high speed chase ensued and Chandl er was
ultimately arrested. (ROA 3128-3131). Ham | ton was asked
several questions on cross-exam nation regarding the incident.
(ROA 3134-3137).
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and Chandler’s own nother Ms. Messener at re-sentencing who
provided the relevant testinony that the knife used in the
hom ci des did not come fromthe victinms’ hone but was brought to
the scene by Chandler. (ROA#2 395-414 840-841). That evidence
was relied onin part by the state in support of the aggravati ng
factor of “cold, calculated, and premeditated.”’ Consequently
any error resulting fromthe inmproper adm ssion of Redstone’s
testimony on those insignificant points was harmnml ess. Law ence
v. State, 691 So. 2d 1098 (Fla. 1997)(denying relief for
all owi ng hearsay at re-sentencing proceedi ngs where state was
allowed to read prior guilt phase testinony and defendant had
cross-exam ned wi t ness at guilt phase; defendant had opportunity
to introduce that cross-exam nation or presented rebuttal; and
re-sentencing jury would have heard this in the guilt phase at
the original trial).

It was the brutal beatings of this elderly couple with a
baseball bat, while they were each forced to wtness the
horri ble slaying of the other that led the jury to unani nously
recommend death for both nmurders. (ROA#2 297-298). Indeed this
Court wupheld the existence of six of the seven aggravating

factors. Chandler, 534 So. 2d at 704. Consequently the

'Mor eover the fact that Chandl er may have brought the knife
with himto the scene was not a factor relied upon by the court
anywhere in its sentencing order. (ROA#2 327-330).
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erroneous adm ssion of Redstone’s hearsay testinony in no way
contributed to Chandler’s death sentences. The error was
harm ess beyond a reasonabl e doubt. See Rodriguez v. State, 753
So. 2d 29, 46 (Fla. 2000)(finding double hearsay testinony of
O ficer that defendant was faking nental illness was harnl ess
error given the strength of the aggravating factors and al ong

with testinony that defendant was a malinger).
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CONCLUSI ON

WHEREFORE, the State respectfully request that this Court
deny these petitions.
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