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I11. PRELI M NARY STATEMENT
The Respondants, M chael MG aw and Dual, Incorporated,
wll utilize the same abbreviations as Petitioners in their

Initial Brief: “T.T.” for reference to the trial transcript

and “R. Vol. " for reference to the record. The deposition
excerpts in the Appendix will be referred to as
“App. __deposition,p.__“. References to the Initial Brief wll

be designated as “IB", followed by page nunber. The parties
will be referred to by their proper nanmes or by reference to

their status in the | ower court.



V. STATEMENT OF THE CASE AND OF THE FACTS

The Respondants suppl enent the Statenent of the Case and
of the Facts as set forth in the Initial Brief as follows:

The motor vehicle accident out of which the action arises
occurred on August 28,1997 in a residential area of St. Johns
County, Florida. The matter eventually proceeded to trial in
Circuit Cuurt in St, Johns County in November, 2001 and
resulted in a jury verdict as set forth in Plaintiffs’ Initial
Brief at page 14. Subsequent to post-tial notions and to entry
of a final judgnment, an appeal was taken to the Fifth District
Court of Appeal. The appellate court affirmed in part and
reversed in part.

The appellate court found only two issues which invoved
error: a proposal for settlenent, which the court found
anbi guous, and the cal cul ation of set-offs prior to entry of
j udgnent. The Defendants have not contested the decision
bel ow. Plaintiffs/Appell ees sought jurisdiction in
this Court based upon conflict with other districts on the
guestion of the proper nethod of calculating set-offs from
collateral sources. In an order dated Septenber 10, 2004,
this Court accepted jurisdiction, notwithstanding this Court’s

earlier decision in Norman v. Farrow, 880 So. 2nd 557 (Fl a.




2004). Defendant s/ Respondents believe that the decision in
Nor man resolved the conflict which served as the basis for
juridiction herein. Respondents conceded this point in their
Jurisdictional Brief and agreed that judgnment for Plaintiffs
in the amunt of $15,502.09 should be entered. Accordingly,
there is no actual controversy as to the issue for which
Petitioners sought review and Respondents submt that this
case should be dism ssed for |ack of jurisdiction.

Mark Brock and Plaintiff Amanda Carr were both students
at Nease High School at the time of this accident. (T.T. Vol.
|, p. 77). After school, Mark Brock and Amanda Carr net at
hi s house, went to a restaurant and then drove away in Brock’s
truck. (T.T. Vol. I, pp. 78-82). M. Brock entered Fruit Cove
Wbods Road from State Road 13 and proceeded approxi mtely 200
yards before the accident occurred. There were no stop signs
or other traffic control devices fromthe point at which he
entered Fruit Cove Whods Road until the accident site. (T.T.
Vol. I, pp. 83-85). Fruit Cove Wods Road is a two-I|ane
residential road. (T.T. Vol. |I., pp. 85-86). There is a
slight curve to the right on Fruit Cove Wods Road between the
entrance at State Road 13 and the accident site. Mark Brock
testified that he could not see beyond the curve as he entered

Fruit Cove Whods Road. (T.T. Vol. I, pp. 87-88). M. Brock



did not notice Defendant M chael McGraw s vehicle when he
entered and began proceeding on Fruit Cove Wuods Road. (T.T.
Vol. |, p. 88). VWhen he rounded the curve, the MG aw vehicle
was approxi mtely 25-30 yards ahead of him When Brock saw
the McGraw vehicle, he perceived that he was proceedi ng faster
than M. McG aw and decided to pass to the left. (T.T. Vol.

I, p. 93). Mark Brock knew that there was an intersection to
the left and, in fact, it was when he was at the point of the
intersection that M chael McGraw began his left turn. (T.T.
Vol . I, pp. 95-96). Mark Brock thinks that M chael McG aw did
not have a left turn signal on because he woul d not have
passed "if | had noticed the blinker". (T.T. Vol. I, p. 106).
Mark Brock nmade a conscious decision to pass the McG aw
vehicle. (T.T. Vol. I, p. 112). Accordi ngly, Mark Brock was
passing the McGraw vehicle at the point of the intersection.
(Vol. 1, pp. 96). Mark Brock | ooked at his speedoneter as he
passed the McGraw vehicle and testified that he was travelling
"approximtely 40 mles per hour". (T.T. Vol. I, pp. 89-91).
VWhen he saw M. McGraw was starting to turn left, M. Brock
applied his brakes, swerved to the left, and left the roadway
striking a tree. (T.T. Vol. I, pp. 95-99). Mark Brock did
not renmenmber whether he or Amanda Carr was wearing a seat

belt. (T.T. Vol. I, p. 100). However, on inpact, both he and



Ms. Carr hit and shattered the windshield directly in front of
them (T.T. Vol. 1, p. 101).

Plaintiffs state that the accident occurred "near the
intersection"” of Fruit Cove Wods Drive and Pitch Pine Avenue
in St. Johns County, Florida. (IB-p. 2). This is technically
true in that Mark Brock's vehicle passed M chael MG aw at the
intersection and struck a pine tree which was about 59 feet
fromthe intersection. (T.T. Vol. V, p. 451). The statenent
omts, however, that Mark Brock, the driver of the car in
which Plaintiff was a passenger, was accelerating and passing
Def endant's vehicle in the intersection. (T.T. Vol. |, p. 62;
Vol . 1V, pp. 405-406).

M chael McGraw testified that prior to the accident he
was proceedi ng at about 22 to 24 mles per hour and that he
periodically checked his rear-view mrror. (T.T. Vol. VI, p.
517). He did not see any vehicles behind him Plaintiffs
claimthat M. MG aw made a left turn w thout warning and
that he admitted in his trial testinony that he could not
recall turning on his left turn signal. (IB-p.3). This
statenment is an inconplete recital of the testinony. In fact,
M. MGawtestified that he believed he did activate his |eft
turn signal (T.T. Vol. 1, p. 134 and Vol. VI, p. 518).

In preparing to make his left turn, M. MG aw believes he



put his turn signal on and he slowed to about 12-15 niles per
hour . M. MGaw mde his turn while at the intersection

(T.T. Vol. VI, p. 519). As M. McGraw started a gradual turn he
heard the | oud sound of a truck engine, and he could see Brock's
truck in his side-view mrror, approaching very fast. He
estimated Brock's speed at 45-55 m | es per hour. (T.T. Vol. VI,
pp. 519-522).

Amanda Carr was not wearing a seat belt and shoul der harness
at the time of this accident. (T.T. Vol. I, pp. 37-37, 55-56).
According to Mark Brock, the seat belt and shoul der harness on
t he passenger side of his vehicle were functional. (T.T. Vol.
|, p. 116).

Expert testinony regardi ng seat belts and body nechani cs was
presented on behalf of the Defendants by Oion Keifer. M .
Kiefer is a nechanical engineer with specialized training
related to bio-mechanics including “MS. Bi o- mechani cal
Training, Lynn University, 2000” and “Bio-nmechanics (graduate
course), University of Central Florida, 1997”. Since 1989, he
has worked as a consul tant in mechani cal engi neering. M. Keifer
has previously been qualified to testify in Florida courts as an
expert in engineering and bio-nmechanics. (T.T. Vol. V, pp. 436-
440) .

M. Keifer reviewed extensive information concerning this



acci dent including police report, repair estimates, discovery,
depositions of parties and w tnesses, and photographs of the
Brock vehicle in which plaintiff was a passenger and nedi cal
records. (T.T. Vol. V, p. 443) M. Keifer’'s staff took a video
t ape of the inspection of the Brock vehicle and renmpbved t he seat
belts fromthat vehicle which were exam ned by M. Keifer. (T.T.
Vol. V, pp. 442-443). WM. Keifer personally inspected the
seat belt and determ ned that it was functional. (T.T. Vol. V, p.
447). M. Kiefer testified that the Brock vehicle struck a tree
with its left front fender. (T.T. Vol. V, p. 452). As an
engi neer, Orion Keifer determ ned the novenent of M. Carr
post-inpact in the vehicle. (T.T. Vol. V, pp. 455-458). At
i npact, the Brock truck noved counter-clockw se and, due to the
| aws of physics, both of the occupants went straight. (T.T. Vol.
V, p. 457) The starring pattern of breakage of the wi ndshield
on the left front and center was consistent with M. Brock and
Ms. Carr, both unbelted, nmoving forward and to their left at the
time of inpact. Amanda Carr’s hair was inmbedded in a star
pattern in the m ddl e of the windshield. (T.T. Vol. V, p. 455).

WIlliam N Canpbell, MD. has practiced orthopedic surgery
for over 20 years and is the Chief of Orthopedic Surgery at St.
Vincent’s Hospital in Jacksonville. He has treated fractured

pel vises simlar to the injuries sustai ned by Amanda Carr. (App.



Canmpbel | , deposition, pp. 4-6). As to the seatbelt issue, Dr.
Canmpbel|l testified as follows comencing on page 10 (App.
Canpbel | deposition, pp. 10, 28-30):

A . . . The patient when she sustained her injury had a
conpression-type injury . . . when she had the
acci dent because she had no seat belt, her pelvis was
translated into the dashboard in front of the --
i nside of the car

Then, continuing on p. 28:

Q Doctor: The patient, as docunented by your notes,
described the mechanism of injury in terns of the
i npact and the — what occurred with the vehicle and
al so was quite candid in acknow edgi ng as she has been
t hroughout this case that she was not wearing a
seatbelt and shoul der harness. Are you famliar wth
the mechanismof injury for this type of injury?

A Yes. This would be frontal transm ssion of forces. In
other words, in order to have the fractures that she
did, the inpact would have to come straight, forward
or anterior to her body.

Anterior is another word for forward.
A I n other words, the front of her. In other words, she

woul d have to be inpacted at the waist |evel in that



Dr.

medi cal

area from the front in order to cause the type of
injuries that she had.

Canpbel | then explained that he is famliar with the

literature concerning the direction of force applied to

cause various types and patterns of pelvic injuries. Dr.

Canmpbel |

Q

then testified as follows at page 30:

Based upon her description of the accident, do you
have an opinion as to what portion of the vehicle she
struck that would have caused this frontal inmpact and
the resulting injury?

| woul d suspect that she probably hit the dashboard.
Because she was not restrained, her being hurdled
forward woul d be — she wouldn’t be hurdled forward as
if she were in the seat. In other words, she would
kind of be lifted off the seat and translated forward
into the dashboard

The injuries that she sustained as you have expl ai ned
a nmonment ago woul d not be the expected result from a
side inpact; is that correct?

In my opinion, no.

s that opinion given within a reasonabl e degree of
medi cal probability?

It is.



Samuel G Agnhew, M D., was plaintiff’s treating orthopedic
physician who performed the initial surgical repair and
visualized plaintiff’s fracture. Dr. Agnew is highly qualified
in the field of orthopedics and specifically in trauma. (App.
Agnew deposition, pp. 4-6). As to the direction of force causing
Plaintiff's injury, Dr. Agnew testified as follows at pages 21

and 22 (App. Agnew deposition, pp. 21, 22):

Q . . . fromthe pattern of the injury which you have
described and showed the jury with a nodel, as |
understand it, it is your opinion that this injury

occurred from a blow or force exerted to the |eft
front of the patient; is that correct?

A: Yes.

V. SUMVARY OF ARGUMENT

V. SUMVARY OF THE ARGUNMENT

The trial court was correct in its rulings at trial, jury
instructions and denial of Plaintiffs' post-trial nmotions. The
trial court was substantially correct in the entry of final
judgnment. There was error in the calculation of danmages, as

conceded by Respondents in their Jurisdictional Brief, and this

10



action should be remanded for entry of a corrected judgnment in
favor of Plaintiffs.

The i ssues of the negligence of Defendants McG aw and Dual ,
Inc. and non-party Mark Brock, as well as the conparative
negligence of Plaintiff Amanda Carr for failure to utilize an
avai |l abl e and operational seat belt were contested at trial.
The jury returned a verdi ct which apportioned the negligence as:
70% for Brock; 25% for Plaintiff Carr; and 5% for Defendant
MG aw.

Plaintiffs contend that the seat belt issue should not have
been submtted to the jury because the evidence did not support
t he defense. They argue, in effect, that the trial court should
have directed a verdict in their favor on the seat belt defense.

It was undi sputed that Plaintiff Carr did not utilize a
seat belt, that the seat belt was avail abl e and operational, and
that the vehicle in which she was a passenger struck a tree,
propelling her forward into the wi ndshield and dashboard.

As established by the facts of the accident, the seat belt
i ssue arguably woul d have been a jury issue even wi thout expert
testimony. The expert testinony regarding Plaintiff's non-use
of a seat belt and the causal relation to her injuries was fully
"conpetent”, i.e., both relevant and materi al .

Under the facts as shown in the record, the qualifications

11



of the experts and their testinmony, the trial court was correct
in allow ng Defendants' expert testinmony. Certainly, the tria

court did not abuse its discretion in submtting the issue to
the jury and in declining to grant a new trial based upon this
i ssue.

Plaintiffs contend that the verdi ct was agai nst t he mani f est
wei ght of the evidence, and that the trial judge abused his
di scretion in failing to grant a newtrial. The grant of a new
trial is discretionary and an appellate court will apply the
reasonabl eness test to determ ne whet her an abuse of discretion
has occurred. Cl ose exam nation of Plaintiffs' contentions
suggest that their primary conplaint is that the allocation of
negl i gence was unsatisfactory to them They apparently believe
the jury assigned too nuch negligence to non-party Brock and not
enough negligence to Defendant MG aw. The apportionnment of
negligence is absolutely within the province of the jury.
Plaintiffs have failed to show that the trial judge abused his
di scretion in denying Plaintiffs' motion for new trial because
t hey have not shown that reasonabl e persons could not differ on
t he issue.

Plaintiffs contend that the trial judge should not have
charged the jury concerning four Florida traffic statutes. The

decision to give an instruction is within the discretion of the

12



trial judge. A party is entitled to have the jury instructed on
the | aw applicable to their case, where that theory is supported
by evidence at trial. As to each of the four statutes, the
record contains anple evidence of their applicability.
Plaintiffs have failed to show an abuse of discretion in the
charging of the jury.

Finally, Plaintiffs contend that the trial court erred in
its entry of the Final Judgnent, because the applicable set-offs
and percentages of negligence were incorrectly calculated.
Because joint and several liability did not apply, M chael
McGraw was |liable only for his percentage of negligence for
both econom c and non-econom c damages. The appellate court
followed existing Fifth D.C.A precedent in setting off
coll ateral sources and calculating the amunt of the final
judgnment. The subsequent decision of this Court in Norman v.
Farrow, 880 So. 2nd 557 (Fla. 2004) overruled that precedent.
Def endants have conceded that the anpunt of damages for which
Def endants are responsi ble was incorrectly cal cul ated and gi ven
sai d concession, there are no issues for this Court to consider.

The appell ate court below found no error other than with a
proposal for settlenment, which is not at issue here, and the
cal cul ation of a set-off for collateral souces in the ultimte

cal cul ati on of danmages. Def endant s/ Respondents have conceded

13



that Norman controls the cal cul ati ons and that Plaintiffs shoul d

have received a total award of $15,507.009. Accordi ngly,
case should be remanded for entry of judgnent in favor

Plaintiffs in that anmount.

VI. ARGUMENT

PO NT |

THE ENTRY OF FI NAL JUDGMENT WAS
SUBSTANTI ALLY CORRECT.

A. St andard of Review. The standard of review for a pure

gquestion of law is de novo. Richey v. Hurst, 798 So.2d 841

(Fla. 5t DCA 2001); Fox v. Professional Wecker Operators of

t he

of

Florida, Inc., 801 So.2d 175 (Fla. 5'" DCA 2001).

B. Argument:

The jury apportioned liability as follows: 70%to non-

party Mark Brock; 25%to Plaintiff Amanda Carr; and 5%to

14



Def endant M chael McGraw. The jury determ ned that econom c
damages were $204, 766. 00, and non-econom c damages were
$160, 000. 00.

Prior to October 1, 1999, Section 768.81(3), stated the
fol | owi ng:

(3) Apportionnment of Damages. --
In cases to which this section
applies, the court shall enter
j udgnment agai nst each party on the
basis of such party's percentage of
fault and not on the basis of joint
and severable liability; provided that
with respect to any party whose
percent age of fault equals or exceeds
that of a particular claimnt, the
court shall enter judgnent wth
respect to econom c danmages agai nst
that party on the basis of the
doctrine of joint and several
liability.

After October 1, 1999, Section 768.81(3) stated:

(3) Apportionnent of Danmages.--
In cases to which this section
applies, the court shall enter
j udgnment agai nst each party |iable on
t he basis of such party's percentage
of fault and not on the basis of the
doctrine of joint and several
liability, except as provided in
par agraphs (a), (b) and (c):

(a) \Where a plaintiff is
found to be at fault, the follow ng
shal | apply:

(1.) Any def endant
found 10 percent or less at fault

15



shall not be subject to joint and
several liability.

The appel |l ate deci sion bel ow held that the 1999 amendnent
was prospective and applied the earlier version. Since
McGraw s negligence (5% was |less than Carr’s (25%, the
doctrine of joint and several liability did not apply and the
j udgment agai nst McGraw was properly entered based only on his

percentage of fault. Wells v. Tallahassee Menorial Regional

Medi cal Center, 659 So.2d 249 (Fla. 1995); Metropolitan Dade

County v. Frederic, 698 So.2d 291 (Fla. 3" DCA 1997),rev.

deni ed, 705 So.2nd 9 (Fla.1997). (Actually, there would be no
joint and several under either version of the statute.)

Prior to trial, Mark Brock settled with the Plaintiffs
for his policy limts of $100,000.00 (IB-P.22). The appellate
court held, and Petitoners have conceded, that no set-off for
t he Brock settlenment was applicable as to any of the damages
awarded by the jury in this case because there was no joint
and several liability (1B - p.20). Accordingly, M chael
MG aw is liable for five percent of the non-econom c damages
of $160, 000, that is, $8,000.

The $72,966.09 paid by collateral sources including PIP
and nmed-pay is available as a set-off and reduces the econom c

danage award. Wells.

16



The coll ateral sources should be reduced by 25% the
percent age of negligence the jury attributed to the Plaintiff,
Amanda Carr, and then deducted fromthe econom c damage award.

Norman v. Farrow, 880 So.2d 557 (Fla. 2004). Five percent of

the resultant ampunt is the Defendant’s share of the econom c

damages. The calcul ation therefore is:

Econom ¢ Danmmges: $204, 766. 00

Less Col | ateral Source

Set - of f

($72,966. 00 reduced by 25% -54,724.55
150, 041. 45

x .05 7,502. 09

The total judgnent as to these Defendants woul d be
$8, 000. 00 + 7,502.09 = $15,502.09. This is the calculation as
mandat ed by this Court in Nornman.

Plaintiffs argue for three different damage anounts:
$14,590. 00, $83,663.91 or $18, 055.88. Only the first anmount
is arrived at by application of this Court’s nethod of
cal culation as set forth in Norman. The slight difference in
Plaintiffs cal cul ati on versus Defendants’ cal culation results

from not deducting Plaintiffs’ conparative negligence

17



percentage fromthe collateral source setoff. O herw se, the
cal cul ati ons conport.

Plaintiffs’ other damage cal cul ati ons arise from an
effort to decide how to allocate the settlement of $100, 000. 00
from non-party Brock. Because the Defendants are not jointly
and severally liable, they do not receive any setoff fromthe
Brock settlenment, and there is no need to make any Wells
calculations to allocate the settlenent.

Plaintiffs suggest that the presence of Brock on the
verdict formand the fact that the jury found himat fault
creates confusion and the need for the Court to clarify the
confusion. In fact, this Court’s decision in Norman makes
cl ear how the damages herein should be cal cul ated, and there
i's no confusion

Plaintiffs further suggest that the application of the
set-off statutes, Sections 45.015(2), 768.041(2) and
768.31(5), F.S. (1991); the joint and several liability
statute, Section 768.81 F.S. (1999) and the coll ateral source
statute, Section 672.766 (3), F.S. (1999), present questions
for the Court to resolve. The set-off statutes presuppose
mul ti pl e defendants who are jointly and severally liable for
the same damages. The subsequent enactnent of Section 768. 81

elimnated or limted joint and several liability. D Angelo

18



v. Fitzmaurice, 863 So. 2d 311 (Fla. 2003). In the
circunstances of the instant case, where joint and several
liablility does not exist, there are no questions not

addr essed and answered i n Nor mn.

PO NT |

THE SEAT BELT | SSUE WAS PROPERLY
SUBM TTED TO THE JURY

A. _Standard of Review

The standard of review with respect to subm ssion of an
issue to the jury, i.e., the denial of a nmotion for a directed
verdict on an issue is the sane as for the trial court. In
considering the notion for a directed verdict the court is
required to evaluate the evidence in the |ight nost favorable
to the non-noving party and indul ge every reasonabl e inference

in the non-nmovant’s favor. Tenny v. Allen, 858 So. 2nd 1192

(Fla. 5th DCA 2003)
The standard of review to be applied to a decision to
give or withhold a jury instruction is abuse of discretion.

Bar bour v. Brinker of Florida, inc., 801 So. 2d 953 (Fla. 5th

DCA 2001) .

19



B. Argunent:

Plaintiffs contend that the seat belt issue should not
have been submtted to the jury because the evidence did not
support that defense. 1In effect, they argue that the trial
court should have granted their notion for a directed verdict
on the issue.

Motions for a directed verdict are rarely appropriate in
negli gence cases. It is only when reasonabl e persons could
cone to but one possible conclusion that issues of negligence
becone issues of |aw and should not be submtted to the jury.

Scott v. TPl Restaurants, Inc., 798 So.2nd 907 (Fla. 5th DCA

2001).

Initially, it should be noted that it is undisputed that
Plaintiff Amanda Carr was not utilizing a seat belt at the
time of the accident (T.T. Vol. 1, pp. 34, 36-37, 55-56). The
owner of the truck, Mark Brock, testified that the seat belt
and shoul der harness on the passenger side were
functional . (T.T. Vol. I, p. 116). It is also undisputed that
the vehicle in which Ms. Carr was a passenger struck a tree
(IB-p.2) and that Ms. Carr was propelled forward and her head
struck the wi ndshield, breaking it (T.T. Vol. 1, pp. 45-47,
143). In the accident Ms. Carr suffered a fractured pelvis

(1B, p. 2). Defendants’ seat belt defense was prem sed on the

20



proposition that Ms. Carr fractured her pelvis when she struck
t he dashboard.

The Defendants nade a prinma facie showing that Mss Carr

had an operational seat belt available to her. Bulldog

Leasing Conpany, Inc. v. Curtis, 630 So. 2nd 1060 (Fla. 1994).

Plaintiffs claimthat the defense failed to present
"conpetent evidence" to support the seat belt defense (IB-pp.
30,31). The "conpetent evidence" standard requires a
def endant to introduce evidence of a causal relationship

between the injury and the failure to use a seat belt that is

not uncertain, speculative or conjectural. Zurline v.
Levesque, 642 So.2d 1169 (Fla. 4th DCA 1994). "Conpetent

evidence" is defined as evidence that is relevant and materi al

to the issues presented for determ nation. Gainesville Bonded

War ehouse, Inc. v. Carter, 123 So.2d 336 (Fla. 1960).

Under the facts herein, the seat belt defense would

arguably go to the jury, even absent any expert w tness

testinmony. (See for instance, State Farm Miutual Autonpbile

| nsurance Conpany v. Smith, 565 So.2d 751 (Fla. 5'" DCA 1990)

cause dism ssed, 570 So.2d 1306 (Fla. 1990) and Burns v.
Smith, 476 So.2d 278 (Fla. 2" DCA 1985)). Neverthel ess,

Def endants presented the testinmony of an engi neer and an
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ort hopedi ¢ surgeon to support its defense.

The two expert witnesses presented by the Defendants in
support of the seat belt defense were found by the trial judge
to be qualified. Such determ nation is peculiarly within the
di scretion of the trial judge and will not be disturbed on
appeal absent a show ng of gross abuse of discretion. Gy V.

Ki ght, 431 So.2d 653 (Fla. 5'" DCA 1983),pet. for rev den., 440

So. 2nd 352 (Fla. 1983). It is for the trial court to
determ ne the qualifications of an expert wi tness and the
decision of the trial court is conclusive unless it appears

fromthe transcript to have been erroneous. Harvey v. State,

176 So.439 (Fla. 1937).

Dr. WIliam Canpbell testified that Plaintiff's injury
occurred as a result of a frontal inpact caused by Plaintiff's
failure to wear a seatbelt. Plaintiff's treating physician,
Dr. Agnew, confirmed that the injury occurred due to a frontal
i npact .

Plaintiffs’ argunents regardi ng the expert w tnesses
woul d be nore appropriately directed to the weight to be given

the testinony, not its admssibility. Florida Water Service

Corp. v. Ulilities Commi ssion, 790 So. 2nd 501 (Fla. 5th DCA

2001) .

The defendants presented extensive evidence on the seat
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belt defense, and the facts of the accident were such that the
i ssue would properly go the jury, even w thout the expert
testi nmony.

Plaintiffs also argue that the trial court erred in not
giving a jury instruction stating that Mark Brock’s failure to
use a seat belt should not be considered as negligence. There
was no reason for the trial judge to so instruct the jury
because neither party contended that Brock was negligent in
failing to use a seat belt. Counsel for the Defendants
specifically disavowed that argunment (T.T. Vol. IV pp. 284-5)
and review of the record fails to show any instance in which
t he Defendants’ counsel advanced that argunent.

Plaintiffs do not cite to the record to show any request
for an instruction on Brock's failure to use his seatbelt.
Absent a showing in the record of a specific request for an

instruction, Plaintiffs cannot conplain of error. M ddel veen

v. Sibson Realty, Inc., 417 So. 2d 275 (Fla. 5th DCA 1982).

Plaintiffs contend that the jury “...very well could have
concluded...” that Brock’s negligence consisted, at |east in
part, of his failure to use a seat belt (IB - p.29). They
state that “...Brock’s failure to wear his seatbelt...becane
convoluted into the Fabre defense” (IB - p. 13). They advance

the thought that allowing the jury to consider this “unpled
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theory” likely lead to jury confusion (IB - p. 19). Plaintiffs
provide no references to the record to support any of this
specul ati on about what the jury “coul d” have consi dered or
“coul d” have concluded. Not only was this theory unpled, it
was never argued or even suggested at trial by the defense.

The difficulty with Plaintiffs’ position with respect to
the possibility that Brock’s failure to use a seathbelt was the
cause of Carr’s injury is that, as they state: "“The Defendants
never presented that issue in this case...” (IB - p. 29).

That is absolutely correct.

Havi ng t hensel ves rai sed the possibility that Mss Carr’s
injuries mght have been caused by Brock falling on her,
Plaintiffs cannot now conplain that the jury may have
consi dered such evidence or could have been m sled by such

evi dence. Al l state | nsurance Company v. Hinchey, 701 So. 2d

1263 (Fla. 3rd DCA 1997).

PO NT 11

THE TRI AL COURT CORRECTLY
DENI ED THE MOTI ON FOR NEW TRI AL

A. St andard of Revi ew

The standard of review on an order for a new trial is
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abuse of discretion. In reviewing the trial court's order, the
appel l ate court should apply the reasonabl eness test to
determ ne whether the trial court abused its discretion

Baptist Menorial Hospital, Inc. v. Bell, 384 So.2d 145 (Fl a.

1980) .
There can be no finding of an abuse of discretion if
reasonabl e persons could differ as to the propriety of the

action taken by the trial court. Brown v. Estate of Stuckey,

749 So.2d 490 (Fla. 1999).
Brown succinctly explains the standard to be applied by an
appellate court in reviewing the trial court's order:

When reviewing the order granting a new
trial, an appellate court nmnust recognize the
broad di scretionary authority of the trial judge
and apply the reasonabl eness test to determ ne
whether the trial judge commtted an abuse of
di scretion. If an appellate court determ nes
t hat reasonable persons could differ as to the
propriety of the action taken by the trial court,
there can be no finding of an abuse of
di scretion.

Brown, 749, So.2d at p. 497-498.

B. Argunent :
The trial court correctly denied the notion for a new
trial on the ground that the verdict was against the manifest

wei ght of the evidence. The appellate court found no error on

25



this issue.

Plaintiffs contend that the “overwhel m ng evidence in the
record” shows that M. MGraw violated section 316. 155, F.S.
by failing to signal his left turn (1B-23). A review of the
record shows that this is sinply not so. Although Mark Brock
and Amanda Carr both testified that they saw no left turn
signal by McGraw, Plaintiffs’ contention with respect to the
opposi ng evidence is inconplete. Defendant McGraw testified
that he believed that he utilized his left turn signal (T.T.
Vol. VI, p. 518). Plaintiffs contend that: “the jury could
only conclude fromthis evidence that McG aw negligently
turned left in violation of Fla. Statute. 316.155.” (IB-p.23)
The record shows there was conflicting evidence on the point,
leaving it as an issue for the jury to resolve.

Plaintiffs also contend that “the greater weight of the
evidence clearly showed that McG aw began his left turn after
t he passing | ane had been occupi ed..by Brock,” and that
therefore, Brock, “as a matter of |law had the right-of-way.
(IB-p.23). Again, Plaintiffs disregard the conflicting
testinony at trial that M chael MG aw sl owed as he approached
the intersection, thinks that he activated his turn signal and
commenced a gradual turn. Mark Brock observed M chael MG aw

and consciously decided to pass travelling, according to his
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own testinony, at approxinmately 40 niles per hour in an
intersection in a residential area.

Even assum ng, arguendo, that M. MG aw did not signal a
| eft turn, that M. Brock had the right-of-way, and that M.
McGraw was negligent in starting to turn left when M. Brock
occupi ed the passing lane, all as clainmed by Plaintiffs and
deni ed by Defendant, there was anple evidence from which the
jury could conclude that M. Brock was proceedi ng at an
excessive speed under the existing conditions, or was being
ot herwi se negligent, pursuant to the reasonable man standard
included in the jury instruction on negligence. (T.T. Vol.

VI, pp. 638-639).

Utimately, the jury found both Brock and MG aw
negligent. It appears that Plaintiffs’ argunment is not so nuch
that Mark Brock was not negligent, as that the percentage of
negligence the jury assigned to himwas too high and that the
percent age assigned to M. McGraw was too |low. The question of

apportionment of negligence is absolutely within the province

of the jury. Tyus v. Appalachicola Northern Railroad Conpany,

130 So.2d 580 (Fla. 1961); South Florida Beverage Corp. v. San

Pedro, 499 So.2d 915 (Fla. 3" DCA 1986). Plaintiffs’ assume
that “.the jury was confused..” and assi gned an increased

percent age of negligence to M. Brock because of his failure
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to utilize a seat belt. (IB-p.24). The problemw th

Plaintiffs’ argunent is that it is prem sed entirely upon

their assunption that the jury was confused, and is pure
specul ati on.

By their verdict, the jury found that both M. Brock and
M. MG aw were negligent and their finding has anple support
in the record. Determ ning the percentages was the jury’s
provi nce.

Plaintiffs have failed to show that the trial judge
abused his discretion in denying the notion for a new tri al
based upon the verdict being against the greater weight of the
evidence. Plaintiffs have specifically failed to show that
reasonabl e persons could not differ as to the propriety of the

actions taken by the trial judge.

PONT 1V

THE JURY | NSTRUCTI ONS WERE APPROPRI ATE

A. St andard of Revi ew

The standard of review to be applied to a decision to
give or withhold a jury instruction is abuse of discretion.

Barbour v. Brinker Florida, Inc., 801 So.2d 953 (Fla. 5'" DCA

2001) .

B. Argunment :
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The trial judge's instructions to the jury were
appropriate and were based upon the evidence at trial. A
party is entitled to have the jury instructed on the | aw
applicable to their theory of the case, where that theory is

supported by conpetent evidence. Schreiber v. Walt Di sney

Wrld Co., 389 So. 2d 1040 (Fla. 5th DCA 1980). Plaintiffs
conplain specifically of the instructions based upon possible
violation of four statutes: Section 316.614 (5); 316.087;

316. 183 and 316.185. (IB-p.28).

Section 316.614(5), F.S., is the seatbelt law. Plaintiffs
argument is sinply that the seatbelt defense ought not to have
been submtted to the jury, and that therefore this
instruction should not have been given. The seat belt defense
was raised in this case, and was properly submtted to the
jury. Subm ssion to the jury was warranted by the evidence
presented at trial regarding Plaintiff Amanda Carr’s failure
to utilize an avail abl e and operational seatbelt and the
effect of that failure in causing her injuries. Gven the
evi dence presented, the instruction was appropriate.

The trial court properly instructed the jury that
violation of 8 316.185, F.S., "Special Hazards" was evidence
of negligence. The statute specifically addresses the duty of

a driver to decrease speed when approachi ng and
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crossing an intersection . . . or when special hazards exi st
with respect to. . . other traffic . . . .."

The trial court properly instructed the jury that
violation of 8 316.183, F.S., "Unlawful speed", was evidence
of negligence. The statute specifically addresses the duty of
a driver to proceed at a speed which is reasonabl e and prudent
under the existing conditions, to control speed so as to avoid
colliding with any vehicle and to drive at an appropriately
reduced speed when approaching and crossing an intersection.

In this case, there was evidence that Mark Brock was
travelling at an excessive speed when he approached and
entered the intersection where the accident occurred and as he
approached and attenpted to pass the vehicle driven by
Def endant McGraw. (T.T. Vol. 1, pp. 134-135; Vol. 4, pp. 405-
407; Vol . 6, pp. 521-522). Accordingly, the trial court
properly instructed the jury on both statutes. Sotuyo v.
Wlliams, 587 So.2d 612 (Fla. 1st DCA 1991).

Once evidence is presented that a vehicle was driven at a
speed greater than was reasonabl e and prudent under the
conditions, an instruction on unlawful speed is justified.
That there was conflicting evidence as to speed woul d not

justify a refusal to give the instruction. Robinson v.

Gerard, 611 So.2d 605 (Fla. 1st DCA 1993).
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The trial court properly instructed the jury that
violation of 8§ 316.087, F.S., "Further limtations on driving
to left of center of roadway", is evidence of negligence. This
statute addresses the duty of a driver to refrain fromdriving
to the left of the center of the roadway when "
approaching within 100 feet of or traversing any intersection

" Plaintiffs contend that the instruction should not
have been given because there was no evidence regarding the
exception in the statute for state or county nmintained roads.

The record shows that in the course of the charge
conference there was consi derabl e di scussi on regardi ng the
charge on this statute. (T.T. Vol. 4, pp. 291-295). It is
not cler fromthe record that Plaintiffs' counsel mde a
specific objection to this charge. Absent a showing of a
specific objection to an instruction, the issue is not
preserved for appeal. A general objection is not sufficient.

Feliciano v. School Board of Pal m Beach County, 776 So. 2d 306

(Fla. 4th DCA 2000).

There is anple evidence in the record to support the
jury's finding that Mark Brock was negligent in violating
appl i cabl e statutes and negligent in terns of the definition
of negligence as provided in the standard jury instructions.

The Plaintiffs have not shown that any error in

31



instructing the jury on any of these statutes was prejudicial,
that is, that had the jury not been so instructed, the trial

result woul d have been different. Al l state | nsurance Conpany

v. Vanater, 279 So.2d 293 (Fla. 1974).

Deci sions regarding jury instructions are within the
sound discretion of the trial court, and should not be
di sturbed on appeal absent prejudicial error. Prejudicial
error requiring a new trial occurs only where the error
conpl ai ned of has resulted in a m scarriage of justice. A
m scarriage of justice arises only where instructions are
reasonably cal culated to confuse or m slead the jury.

&ol dschmidt v. Hol man, 571 So.2d 422 (Fla. 1990). The deci sion

of the trial court has the presunption of correctness.

Appl egate v. Barnett Bank of Tall ahassee, 377 So.2d 1150 (Fl a.

1979).

Al'l instructions given by the trial court should be
considered in the light of all the evidence to determne if
reversible error has occurred. |If the jury does not appear to
have been m sl ed or confused, and no other prejudice or harm
has resulted, the trial court's judgment nust be affirnmed. To
obtain reversal of the trial judge's denial of a notion for
new trial, it is incumbent upon an appellant to clearly

denmonstrate an abuse_of discretion. Matalon v. Geifmn, 509
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So. 2d 985 (Fla. 3" DCA 1987).
Plaintiffs have failed to carry their burden of clearly
denonstrating an abuse of discretion, prejudicial error, and a

m scarriage of justice.

VI, CONCLUSI ON

Petitioners sought review of the appellate court’s deci sion
on the ground that there was conflict anongst the districts with
respect to the proper nethod of deducting collateral source
benefits and the ultimate cal cul ati on of damages. This Court, by
its decision in Norman, resol ved all such conflicts.
Def endant s/ Respondents conceded in their jurisdictional brief,
and have conceded herein, that Norman has resolved all the
i ssues presented in this appeal.

The remai ning i ssues raised by the Plaintiffs were thought
to have no nerit by the trial court, and the appellate court
affirmed the findings of the trial judge. Because of this, and
for the reasons set forth above, the decision of the Fifth
District Court
of Appeal should be affirnmed and judgnent for the Plaintiffs in

t he anmpbunt of $15,502.08 shoul d be entered.
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