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| NTRODUCTI ON

Throughout this Brief, Shelley Goldman Maurice ("Maurice")
shall be referred to as Respondent or Maurice when not
identified by nane. The Florida Bar ("Bar") shall be

referred to as The Florida Bar or the Bar or the Petitioner

when not identified by name. Eric Spelker will be referred to
as "M. Spelker" "R' refer to the record on appeal.
Abbreviations utilized in this brief are as follows:

"TR" refers to transcript of proceedi ngs before the referee
"RR" refers to the report of referee
"R Ex" refers to Respondent's Exhibits introduced into

evidence in the proceedi ngs before the Referee



STATEMENT OF CASE AND FACTS

The Respondent, MAURICE, is an attorney practicing law in
the State of Florida having been admtted in Septenber of
1984.

This Court has jurisdiction under Article V, Section 15
of the Florida Constitution.

On or about August 2003, a conplaint to the Florida Bar
was filed against Maurice by a child of the deceased and the
daughter in law of the deceased alleging that the Respondent
Maurice held up a sale of property and transfer of assets
bel onging to their child, a mnor. (It should be noted that
the Conplaining parties were not heirs nor interested parties
to the estate of the deceased, but parents to the mnor child
named in the deceased's will). Maurice provided the Bar wth
her response to Spel ker's conpl aint and stating she never held
anything up, but was in fact trying to protect the heirs from
possible claim by disgruntled children who did not receive
any assets of the deceased upon her death. The Bar is not
alleging that any false statenments were made to anyone and
further not stating that Maurice m sappropriated any funds.

The |local grievance committee provided probable cause
that Maurice violated the following Regulating the Florida
Bar: 4-1.1, 4-1.3, 4-1.4, 4-1.5(a) (illegal, prohibited or
clearly excessive fees and costs), 4 1.7(a), 4-1.7(b), 4-3.2,
4-8.4(c) (engage in conduct inolving dishonest, fraud, deceit

or msrepresentation) and 4-8.4(d) (m sconduct engaging in



conduct in connectin wth the practice of Jlaw that s
prejudicial to the adm nistration of justice).

The Bar filed a one count disciplinary conplaint against
Maurice alleging she violated the above Rules of Professional
Conduct

A referee was appointed by Court Order

A hearing was held on August 11, 2004. The referee
recomended that Maurice be found guilty of violating 4 1.1,
4-1.3, 4.1.4(a) and (b), 4-1.5(a), 4-1.7(b), 4-3.2, 4-8.4(a),
4-8.4(c) and 4-8.4(d) of the Rules of Professional Conduction
of the Florida Bar.

During the Bar's case in chief and at the concl usion of
the Bar's case in chief and prior to the entry of findings of
guilt as to the violations charged, the Referee was presented
evidence and argunment relating to discipline from the
Respondent (TR-4-67). The referee filed a Report and
Recommendati on recomendi ng that Maurice be suspended fromthe
practice of law for two years, attend the following CLE
prograns before petitioning for reinstatenment,: Practiciting
with Professionallism Basic Probate and Guardianship and
Et hics School and pay the Bar's costs in theese proceedi ngs.

Maurice petitioned for review of the referee's report,
challenging the referee's finding of guilt and the referee's
recommendati on of two year suspension.

Facts In 1998, Maurice served as |egal counsel for Helen
Spel ker, the nmother and nother in |law of the conplainants and

drafted numerous estate planning docunents for her. (Tr-6)



Maurice was nanmed the personal representative under the two
WIlls of Ms. Spelker and during her last years of illness
al so assisted in acting as her power of attorney. In 1999,
Ms. Spel ker prepared a will which specifically directed that
even though her property was in a Quit Claim Deed, she wanted
all her property to go through probate. (Tr-10-11). There
are no allegations that Maurice m sappropriated any funds by
t he Bar. Maurice and a nei ghbor cared for Ms. Spelker the
| ast year of her death. Not wuntil the death did the
chil dren appear and request Maurice to handle the sale of the
property and assist them in transferring of the funds which
named the grandson and another son, as direct beneficiaries.

[ FN1] Ms. Spel ker died on April 2, 2001. (Tr-8).

A guardianship had to be created for the mnor
grandchild and for several nonths after the death of Spelker,
Maurice was assisting the natural guardian of the mnor child
in setting up the guardianship and not until six nonths after
the death of the deceased was the guardianship set up. The
guardi anshi p was necessary since the real property had to be
sol d through the guardi an.

The additional assets of the estate consisted of a South
Trust Bank Account (TR-14) and an U.S. Personnel Managenment
life insurance policy (TR-15) which insurance proceeds went to
the deceased's friend and a Social Security underpaynent (TR-
14) as well as a pending malpractice action (TR-14). Al
ot her assets of the deceased naned direct beneficiaries. The

Condom nium was directed to go through probate in the WII



since the WIIl specifically stated that the condom nium was
placed in the Quit claim Deed for convenience only and the
condom ni um was placed in the probate to protect the property
from clains of creditors and because the will directed it to
be placed in probate (TR-15). The conflicts of the WIIl and
the Quit Claim Deed were discussed with the deceased, Ms.
Spel ker and she understood the possible conflicts, but she
wanted the specific |anguage in her wll anyway. (TR-18).
Ms. Spel ker wanted specific language in the will because she
wanted to make sure that the property would be protected at
all costs and from clains of any of her two children who were
left out of the will. (TR-18). The Respondent was asked from
t he daughter in law of the deceased and the son who was |eft
out of the will what was normally charged for a probate estate
and was sent a retainer agreenent for probate of $225.00 an
hour and with a retainer to be paid. (TR-20). The retainer
was not paid nor were any nonies collected from the famly
menbers of the deceased (TR-20). The respondent even |aid out
all costs associated with the estate (TR-21).

The Bar contends that there was no necessity for a
probate of the estate since the deceased Spelker already
transferred her home to her son and her mnor grandson by
virtue of a "Lady Bird" deed prior to her death. Mauri ce
contended the probate was set up to protect the assets nostly
from the disgruntled children who were not named in the wll
and to transfer the insurance policy, the Sun Trust Account,

continue with the Social Security matter and the mal practice



case.

The Bar argues that it does not matter how nmuch or even
i f paynent was nade, Maurice sent a retainer agreenent to the
conpl ai nant to have the probated started. [FN2]

The Bar further alleges that Maurice held up providing
the keys to the apartnment to the son. Mauri ce contends that
the key was al ways accessible since she allowed the potenti al
buyer who was naned in the wll as having the option to
purchase the property and who the heirs were offering the
property for sale, |ook after the property. In addition,
Maurice presented evidence that the key was federal expressed
to the son afew weeks after he requested sane.

The owners of the property of the deceased were the son
and a m nor grandchild. At first, they were going to list the
property with a realtor and respondent did tell them that it
was their choice if they wanted to list the property. (TR-21),
but a guardianship had to be set up first. Maurice tried to
work with the daughter-in-law to set wup trusts and the
guardi anshi ps. (TR-21-22).

Maurice al so contends that she laid out $600.00 in costs
and expended approxi mately 18 hours on the probate matter and
assisting in the sale of the property and packi ng and shi ppi ng
t he personal belongings belonging to the decedent, all at the
request of the daughter in law and son. (TR-24-25). The
closing statenment presented by Maurice at the hearing also
evi denced that no paynents were nade to her from the estate.

(TR-26). Maurice only received $784.19 from the Buyer of the



property as paynent for title insurance, reinbursenent for
estoppels and federal express fees (TR 32-TR-33). There is a
di spute in the record of whether or not the keys upon request
were given to the daughter in law and the son in a tinely
fashion. (TR-28). Maurice admtted w thout objection a copy
of the closing statenent evidencing the paynents to her at the
cl osi ng. (TR-35). In addition, the <closing statenent
evi denced that the daughter in | aw received reinbursenent from
the sale of the home for the guardianship (TR-35) and in
addition the son, who was left out of the will received from
the sale of the honme reinbursenent for the funeral and other
expenses totalling over $3,000.00. (TR-34.) (FN3 there was
no objection from the son that actually owned the honme that

his brother who was l|eft out of the wll and out of the
ownership of the hone receive reinmbursement from the proceeds
of sale of the hone for estate expenses). The daughter in |aw
and son asked Maurice to watch the condom nium and consented
to the neighbor who was also the buyer in watching the
condom nium (TR-29). The key was sent to the son before June
(TR-29) since he had the key to gain access in July. Al |

payments made from the sale of the home were charged to the
Buyer of the hone and the conpl ai nants paid nothing to Maurice
(TR-36-37). Maurice testified at the hearing and presented
evi dence that an estate was necessary in order to resolve the
i ssue of the Social Security underpaynent (TR-38 Respondent's
Exhi bit Two). Maurice further testified at the hearing and

presented evidence that letters and keys were sent to the



conpl ainants by federal express during the course of the
probate and the sale of the honme. (TR-41 Respondent's exhi bit
5). Maurice even hand delivered on a weekend docunmentation
with instructions and explanations to the hotel room of the
conpl ainants. (TR-43 Exhibit 8). Maurice testified that
checks for annuities which the beneficiaries asked Maurice to
assist in getting paynents mde were sent imediately upon
recei pt. (TR-44-45). I n June 2002, the buyer of the property
finally agreed to pay all the closing costs of the purchase
even though it was not customary in Palm Beach County for a
Buyer to pay all closing costs. The owners of the property
hired an attorney to oversee that the closing statenment was
correct. (TR-46. EX-11)

The bar only argued at the hearing that Maurice viol ated
Rule 4-1.1 in regards to conpetent representation (TR-56)
based upon the inability to account for any estate assets and
4-4.8 stating that Maurice wanted to go through probate in
order to collect a fee through the estate.

There was no further argunent at the hearing regarding
any other ethical violation and no case |aw presented by the
Bar . Maurice argued at the hearing that she was protecting
the estate from creditors, that there was a potential
mal practice action, there was a Social Security dispute, an
insurance policy and a Sun trust account which had to go
t hrough probate and which were tinely distributed once
received after probate. The nmalpractice case had been

di scontinued by the malpractice attorney since the nursing



home had gone into bankruptcy.

Mauri ce argued at the hearing that as far back as May 21,
2001, less than two nmonths after the death of deceased, she
conmuni cated with the conplainants (TR-62) and never advised
them other than the issue of guardianship that there was an
obstacle in selling the property or listing the property. (TR
62) . Maurice's argued during the hearing, if she had told
them they could not sell the property and did not have the
ability to sell why were contracts sent to them (TR-63),
Maurice contended at the hearing, she was the one who was
asked to protect the property and gather the assets of the
estate in order to determ ne whether or not there was a
probate and what ki nd of probate was necessary. (TR-66).

In considering a disciplinary recommendati ons the referee
found the foll owi ng aggravating factors: No prior discipline,
9.22(b) dishonest or selfish nmotive, 9.22(h) vulnerability o
the victim 9.22(i) substantial experience in the practie of
law. Further the referee did not find any mtigating factors.

There is no prior disciplinary history found nor
aggravating factors of (1) not keeping the client informed (2)
m sadvising the client that probate was necessary on the hone
when it was not. Since the reconmendation, Murice has taken
many title insurance courses and probate courses which
included ethics and paid the Bar in full tw weeks after the
referees report, the total sum of $1, 399. 00.

Maurice petitioned the Court for review of the referee's

decision as to the violations and disciplinary recomrendati on,



arguing that the violations did not occur and if they did

occur, that two year suspension is an inappropriate sanction.
FN1 The deceased left her estate to her grandson and one son,
having left out her other son and a daughter who Maurice
claims she was protecting the heirs from since imediately
after the deceased death, the daughter who was |left out of the
will broke into the home and stole personal property of the
deceased.

FN2 The retainer agreenent was of record, however, paynent
was never made and Maurice nor was a billing nade to the son
or daughter in law, respondent paid out of her own pocket al
expenses of opening the probate and at no tine was she
rei mbursed or ever requested reinmbursenent.



SUMVARY OF ARGUMENT

The referee's findings of fact and recomendations as to
guilt of Maurice was in error. Assum ng arguendo that the
Referee was correct in finding of guilt as to the violations,
the disciplinary recomendation of two year suspension is
i nappropriate.

Maurice did not msappropriate funds nor did Maurice
cost the conplainant's any hardship other than to attenpt to
follow her client's (the deceased wi shes) which was to protect
her estate and assets from the children that she left out of
her will and out of inheriting any nonies after her death and
gat her the assets of the estate. Maurice paid the heirs from
the estate assets and assisted in selling the property at the

request of the conpl ai nants.

ARGUMENT
| SSUE | : THE REFEREE FAILED TO FI ND FROM
CLEAR AND CONVI NCI NG EVI DENCE THAT SHELLEY
GOLDVAN MAURI CE COWM TTED M SCONDUCT
AND VI OLATED THE ETHI CAL RULES.

In bar discipline proceedings, the referee nmust find the
evidence of a |l|awer's msconduct proven by clear and
convincing evidence. The Florida Bar v. MClure, 575 So. 2d
176 (Fla. 1991). Further, the party seeking to overturn a
referee's findings and recommendati ons of guilt has the burden

of showing that the referee's report is clearly erroneous or



| acking in evidentiary support. The Florida Bar v. Wagner,
212 So.2d 770, 772 (Fla.1968).

The Bar ailed to introduce any case law to support their
argument of the proposed discipline nor any proposed standrard
for inmposing |awer sanctions. In the instant case, Maurice
is seeking to overturn the referee's findings that Maurice
m srepresented to her client that a probate was necessary and
that Maurice caused a delay in the closing of the real estate
owned by the deceased and which automatically passed to the
m nor grandson of the deceased and the one son of the
deceased. The Florida Bar nust show the necessary el enent of
i ntent. The Fla Bar v. Burke, 578 So.2d 1099, 1102 (Fla.
1991) whereby the lack of finding that the attorney intended
to deprive, defraud or msappropriate a <client's funds
supported a finding that the attorney's conduct did not
constitute dishonesty, msrepresentation, deceit or fraud.
Thus, the Florida Bar nust establish that Maurice' actions
were intentional. The record fails to establish that
Maurice's actions were intentional.

At the hearing, Maurice established that she was only
doing what was in the best interest of the estate and
followwng the deceased's I nt ent i n maki ng sure the
i nheritances of the deceased were protected against the
children who were left out of the wll. The Bar failed to
refute these contentions nmade by Mauri ce.

At the hearing the bar only contention was that Murice

violated two codes of m sconduct Rule 4-1.1 and 4-1.8 and they



were unable to prove by clear and convincing evidence that
t hese rules were violated.

Maurice further contests the referee's finding of fact.
Al t hough a referee's findings of act carries a presunption of
correctness and should be wupheld unless they are clearly
erroneous or there is no evidence in the record to support
t hem See Florida Bar. v. Vannier, 498 So.2d 896, 898 (Fla.
1986). If a referee's findings are not supported by conpetent,
substanti al evidence, the Court nmust reweigh the evidence and
can substitute its judgnent for that of the referee See
Florida Bar v. MacM |l an, 600 So.2d 457, 459 (Fla. 1992). A
party challenging the referee's findings carries the burden of
denonstrating that the record <clearly contradicts those
concl usions. See Florida Bar v. Spann, 682 So. 2d 1070, 1073
(Fla. 1996).

The referee herein failed to find that Maurice failed to
keep the conplainant advised and failed to provide the
conpl ai nant with appropriate information regarding the probate
of the estate. The testinmony of Maurice established the
reasons why she started the probate and that probate was
necessary. Maurice states also she protecting the interests
of the conplainant and the other property owner. The referee
failed to consider the evidence of Maurice presented at the
hearing which included the federal express slips sending the
keys to the conplainant and the closing statenents evidencing
that the only fees that Maurice received was at the closing

and the fee was not from the conplainant, but from the buyer



to conduct the closing.

The violations as alleged in the conplaint were not
proven by clear and convincing evidence at the time of hearing
and do not support the finding of the referee.

ISSUE |1: TWO YEAR SUSPENSI ON OF ATTORNEY FOR
| NCLUDI NG NON PROBATE PROPERTY I N
A PROBATE ESTATE |S CLEARLY EXCESSI VE EVEN
ASSUM NG ARGUENDO THAT THE
ETHI CAL VI OLATI ONS WERE
COW TTED.

In reviewing a referee's recommended discipline, the
Suprenme Court's scope of review is broader than that afforded
to the referee's findings of fact because ultimtely it is the
Court's responsibility to order the appropriate sanction;
however, generally speaking the Supreme Court will not second
guess the referee's recommended discipline as long as it has
reasonable basis in existing case law and the Florida
St andards for |Inposing Lawyer Sanctions. West's F.S. A Const.
Art. 5 Section 15. The Florida Bar vs. Mark W MFall, 863
So.2d 303, (Fla. 2003). See Florida Bar v. Anderson 538 So.2d
852,854 (Fla. 1989). Also see Florida Bar v. Temmer, 753
So. 2d 555,558 (Fla. 1999).

In this instant case, the referee did not cite to case |aw
or the Florida Standards for |Inposing Lawer Sanctions in
recommending a two year suspension for Maurice's action.

The Standards for |Inposing Lawyer Sanctions are used by

the Florida Bar to determne recomended discipline to



referees and the court and to determ ne acceptable pleas. The
standards are designed for the use in inposing a sanction or
sanctions following a determnation by clear and convincing
evi dence that a nenber of the legal profession has violated a
provision of the rules Regulating the Florida Bar to the
appl i cabl e standard under the laws of the jurisdiction where
the proceeding is brought. Descriptions in the standards of
substantive disciplinary offenses are not intended to create
grounds for determning culpability intended of the rules.
The standards constitute a mnodel to <create grounds for
determining culpability independent of the Rules. The
standards constitute a nodel setting forth a conprehensive
system for determ ning sanctions permtting flexibility and
assigning sanctions in particular cases of |awer m sconduct.
See, Florida Jurisprudence Section Edition V. M sconduct by
Attorneys.

In inposing a sanction after finding of |awer m sconduct,
a court should consider the following (a) the duty violated,
(b) the lawers's nental state (c) potential or actual injury
caused by the lawer's msconduct and (d) the existence of

aggravating or mtigating factors. See Florida Jurisprudence ,

Second Edition V. M sconduct by Attorneys Professional

Di sci pline.

The referee's recomendati on of two years suspension for
attorney's action in the instant <case did not have a
reasonabl e basis in existing case law and in State Standards

for Inposing Lawer Sanctions. West's F.S.A. Bar Rule 4-



1.5(a). The Florida Bar v. Kavanaugh, 915 So. 2d 89 (Fla.
2005) .
Mtigating factors may be considered when deciding
di sciplinary action. The Florida Bar vs. Mark W MFall, 863
So.2d 303 (Fla.2003). Herein mtigating factors to be
considered (1) Maurice has no prior disciplinary history (2)
Maurice is a self starter having put herself through |aw
school while working in a law firm for a period of nine years
and setting up her own practice two years out of |aw school
(3) the conplainant's did not pay any nonies to Maurice and
did not | ose any noney during the course of her representation
(4) restitution was paid to the Bar association within two
weeks of the referees decision (5) Maurice has since the
recomendati on conpleted all required CLE credits during her
reporting cycle and has never been in violation of non
conpletion (6) Maurice has in fact has always taken nore
credits than necessary for conpletion within her cycle.
Additional mtigating factors to be considered in inposing
sanctions is that any alleged m sconduct was not due to an
intentional act on the part of Maurice. See Florida Bar v.
Neu, 597 So.2d 266 (Fla. 1992) (suspending attorney for six
months for negligently comm ngling personal and trust funds
accounts) Florida Bar v. Wiss, 586 So.2d 1051 (Fla.1991)
(suspending attorney for six nonths for gross negligence in
failing to properly supervise accountant's work in handling
trust accounts). The referee's recomended discipline does

not have a reasonabl e basis or support in case |aw.



In cases when the |length of suspension need to be
considered, if a bar nenmber is found guilty and suspension is
recommended, the referee needed to consider aggravating
factors. In the referees decision no aggravating factors were
considered in deciding on the | ength of suspension.

The Courts have utilized a broad scope of reivew in
reviewing a referee's recommendations for discipline in order
to ensure aht punishment is appropriate. The Florida Bar v.
Anderson, 538 So.2d (Fla. 1989). The Florida Bar v. Pahul es,
233 So. 2d 130 (Fla. 1970) sets forth the purposes of
disciipline and establishes teh standards used to evaluate a
di sciplinary sanction: Di sci pline for unethical conduct nust
serve three purposes first, judgnment nust be fair to society,
both in terns of protecting the public from unethical conduct
and at the sanme tine not denying public services of qualified
| awyers as a result of undue harshness in inposing penalty.
Second, the judgnent nust be fair to respondent, being
sufficient to punish breach of ethics and at the sane tine
encourage reformation and rehabilitation; and third; the
j udgnment must severe enough to deter others who m ght be prone
or tenpted to becone involved in like violations. Id. at 32.
Appl yi ng the purposes of disciplie set forth in Pahules to the
instant case, it is apparent that the discipline recomrened by

the Referee is clearly excessive. See Florida Bar v. Neu

597 So.2d 266 (Fla.1992). See also, The Florida Bar v. Lord,
433 So. 2d 983. 986 (Fla. 1983).

There is no evidence in the referees finding of fact



that Maurice engaged in conduct that involves any type of
di shonesty, fraud, deceit or msrepresentation and further
there is no evidence which reflects adversely on Maurice's
fitness to practice |aw. In the instant case, the
testimony of Maurice does not show that Maurice acted
intentionally. The Florida Standards for |Inposing Lawer
Sanctions, Section 4.12 (Fla. Bar Bd. Governors (1986), states
t hat "suspension is appropriate when a | awer knows or should
know that he is dealing inproperly with client property and
causes injury or potential infjury to a client.” I n
considering the appropriate penalty, Maurice has shown
mtigating factors in her conduct in protecting the property.
Moreover, this is Maurice's first disciplinary conviction in
over twenty one years of practicing |aw. Wei ghing the
mtigating circunstances, suspension is not warranted.

It is wultimtely the Court's task to determne the
appropriate sanction; however a referee's recommendation wll
be followed if reasonably supported by existing case |aw.
See, Florida Bar vs. Fredericks, 731 So.2d 1259, 154 (Fla.
1999). In the instant case, suspension of two years is too
severe. The alleged violations, even assumng guilt, did not
result in prejudice to the <clients and did was not an
egregious and intolerable breach of trust. The referee
failed to cite in the report and recomendation or at the
hearing simlar disciplinary actions being upheld in cases of
this type. All case |law which supports a finding of two year

suspension have constituted cases involving egregious and



intentional actions of the attorney.

The referee failed to look to the Florida Standards for
| nposi ng | awer Sanctions when inposing the sanction itself.
Further failed to cite any elenents of aggravating factors,
there was no disciplinary offenses, there was no di shonest or
sel fish noti ve, t here i's no pattern of m sconduct .
Additionally, there are mtigating factors in that Maurice
made a tinely good faith effort to make restitution or to
rectify the consequences and there was no nonetary |oss to the
conpl ai nant s. Maurice further argues that even cases of
egregi ous m sconduct (which this is not), the recomended
puni shnent was nerely one hundred eighty (180) day suspension

due to finding of aggravating circunstances as enunerated in
Florida Standards for Inposing Lawer Sanctions including
subm ssion of false statenments during the disciplinary
process. See The Florida Bar v. WIlder, 543 So.3d 222 (Fla.
1999). (falsely advising the client that cases were filed,
when they were not) See, The Florida Bar v. Jordan, 682 So.2d
548 (Fla. 1996) (Suspension of 91 days was appropriate
sanction for attorney's msconduct in failing to provide
conpetent representation or act with reasonable diligence in
postconviction relief proceedings, in failing to keep client
reasonably informed, in failing to respond in witing to
inquiry by disciplinary agency, aggravated by four other
i nstances of disciplinary action). In Jordan, the referee
found that Jordan violated five Rules Regulating the Florida

Bar, including failing to respond to the disciplinary action.



Maurice in the instant case tinely responded to the Bar
di sciplinary inquires. The referee in Jordan, further
proceeded to find six elenments of aggravation in accordance
with 9.22 of the Florida Standards for |Inposing Sanctions.
Further the referee in Jordan found no mtigating factors and
still based on the foregoing the Court approved the
recommendation of the referee of a ninety-one (91) day
suspensi on. Further, even nore egregi ous m sconduct than the
subject of this matter before the court only warranted public
repri mand. See, The Flordia Bar v. Neely, 417 So. 2d 957
(Fla. 1982) involving the failure to file a brief on behalf o
a client in a cirmnal matter, teh dism sal of the appeal and
subsequent actions of respondent which ultimtely led to a
judgnment of contenpt and a finine. Neely received a pulbic
repri mand and was placed on six nonths probation. The Florida
Bar v. Rolle, 661 So.2d 301 (Fla. 1995) involving several
i nstances of neglect of client matters and inadequate client
conmmuni cationtion and the resondent had prior disciplinary
history and virtually ignored the discsiplinary proceeds
including failing to appear at several hearings before the
referee and the court inmposed a sanction of six nonths
suspensi on. See The Florida Bar v. Witaker, 596 So. 2d 672
(Fla. 1992), wherein the Court approved a public reprimnd for
neglect of client matters and inadequate comuuni cation. I n
addition, the respondent in Whitaker was placed on probation
for 24 nonths during which time he was erquired to perodically

review his caseload with a designated grivance conmttee



menber, to submt a plan of procedure and policy to facilitate
adequate communi cation with clients and to inplenment a tickler
system The Florida Bar v. Riskin, 594 So. 2d 178 (Fla.
1989), the respondent received a pulbic reprimnd for neglect
of a legal mtter and inconpetence inolving allowing the
stautet of limations to expire. In addition, Riskin failed
to oppose a Mtion for Summary Judgnment based upon the
expiration of the statute of |[|imations. Ri skin had prior
di sclipline, which resulted in privvate reprimnd for neglect.
Analysis of these <cases indicates that simlar conduct
indicates that the range of appropriate discipline for the
negl ect and inadequate comunication is between a public
repri mand and one year probation and support a finding that
the Referee's recommended discipline is clearly excessive.
In his report, the referee failed to cite any cases
whi ch he considered in recommendi ng di scipline.

Agai n, addressing the excessiveness of the suspension
recommendation, there is no doubt that suspension is not
war r ant ed.

Based upon the entire record and findings of fact the
recommendation of the referee is not reasonable in |ight of
the alleged m sconduct and there is no justification for the

referee's recomendation for a two year suspension.



CONCLUSI ON

According and for all the foregoing reasons as stated
within this Brief, Shelley Goldman Maurice should not be found
guilty of the violations and should not be suspended from the
practice of law in Florida for two years. The referee's
di sciplinary recomendati on should not be approved including

the five conditions specified in the report.
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