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STATEMENT OF CASE AND FACTS

Def endant was charged, in an indictnent filed on January
11, 1991, in the Eleventh Judicial Crcuit of Florida in and for
M am -Dade County, Fl ori da, case nunber F90-50143, W th
commtting: (1) the first degree murder of WMatilda Nestor, (2)
the first degree nurder of Jacob Nestor, (3) the armed robbery
of Matilda Nestor, (4) the arned robbery of Jacob Nestor, and
(5) the possession of a firearm by a convicted felon. (DAR 13-
16)* The crimes were alleged to have been committed on Decenber
19, 1990. Id.

After the trial court granted Defendant’s notion to sever
the charge of possession of a firearm by a convicted felon, the
matter proceeded to trial on the remaining counts on January 26,
1996. (DAT. 932) The jury found Defendant guilty as charged on
the four remmining counts, and the trial court adjudicated
Def endant guilty in accordance with the verdicts. (DAR 319-22,
323) After a penalty phase proceeding, the jury reconmended a
sentence of death for the murder of Ms. Nestor by a vote of 10
to 2, and recommended a sentence of death unaninously for the
murder of M. Nestor. (DAR 353-54) The trial court followed the

jury’s recomrendations and inposed death sentences for both

! The synbols “DAR’ and “DAT” will refer to the record on appeal
and transcript of proceedings from Defendant’s direct appeal,
Fl ori da Suprene Court Case No. 81, 482, respectively.
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murders. (DAR. 325-27) The trial court also sentenced Defendant
to life inprisonment for each of the robbery counts and ordered
that all of the sentences be served consecutively. 1d.

Def endant appealed his convictions and sentences to this
Court, raising 5 issues:

1) the trial court erred by denying his notion for
j udgnment of acquittal on the two armed robbery counts;
2) the trial court erred by failing to instruct the
jury that if it found both the aggravating factor of
"during the course of a robbery"” and the aggravating
factor of "for pecuniary gain" that it had to consider
the two factors as one; 3) the trial court
erroneously rejected Jones' ment al or enotional
di sturbance at the tine of the offense as a statutory
mtigating factor and failed to properly instruct the
jury on the factor; 4) a new sentencing proceeding is
required because the nental health experts who
testified failed to bring the possibility that Jones
suffered from fetal alcohol syndrone/fetal alcohol
effect to the court's attention and because the court
refused to consider Jones' abandonnment by his nother
as a mtigating circunstance; and 5) the trial court
erred by failing to grant Jones' notion for mstria

based upon various alleged inproper conments nade by
t he prosecutor during penalty phase closing argunent.

Jones v. State, 652 So. 2d 346, 359 (Fla. 1995). This

Court affirmed Defendant’'s convictions and sentences on

January 12, 1995. Jones v. State, 652 So. 2d 346 (Fla.

1995). In doing so, this Court found the follow ng facts:

According to the evidence presented at the trial,
on Decenber 19, 1990, the bodies of sixty-six-year-old
Matil da Nestor and sixty-seven-year-old Jacob Nestor
were discovered in their place of business. M.
Nestor's body was found in the main office. He had
been stabbed once in the chest. An enpty hol ster was
found on M. Nestor's waistband. Ms. Nestor's body
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was discovered in the bathroom She had been stabbed
once in the back. The Nestors' new enployee, Victor
Tony Jones, was found slunped over on the couch in the
main office not far from M. Nestor's body. The butt
of a .22 caliber automatic pistol was protruding from
under Jones' arm

According to the evidence, Decenber 19 was Jones
second day of work for the Nestors. It appears that as
Ms. Nestor was entering the bathroom in the rear of
the building Jones cane up behind her and stabbed her
once in the back. As M. Nestor canme toward the
bat hroom from the main office, Jones stabbed him once
in the chest. The nedical exam ner testified that Ms.
Nestor died as result of a stab wound to the base of
her neck which severed the aorta that carries blood
and oxygen to the brain and M. Nestor died as a
result of the stab wound to his chest which entered
his heart.

There was evidence that after being stabbed, M.
Nestor retreated into the office, where he pulled the
knife fromhis chest, attenpted to call for help, drew
his .22 caliber automatic pistol and shot five tines,
striking Jones once in the forehead. No noney or
valuables were found on either victim or in Ms.
Nestor's purse which was found on the couch in the
main office next to the defendant. The evidence also
was consistent with M. Nestor's body having been
rolled over after he <collapsed so that personal
property could be renoved from his pockets.

After the couple was nurdered, Jones was | ocked
inside the building where he remained until police
knocked down the door after being called to the scene
by a nei ghbor. Money, keys, cigarette lighters and a
small change purse that was later identified as
belonging to Ms. Nestor were found in Jones' front
pocket. The Nestors' wallets were later found in the
defendant's pants pockets. It was not imrediately
apparent to the police that Jones had been shot.
However, after Jones was handcuffed and escorted from
the building, he conplained of a headache. When an
of ficer noticed blood on Jones' forehead, and asked
what happened, Jones responded, "The old man shot ne."
Rescue workers were called and Jones was taken to the
hospital. Wile in the intensive care unit, Jones told
a nurse that he had to |eave because he had "killed



t hose people.” Wen asked why, Jones told the nurse,
"They owed nme noney and | had to kill them"
* % % *

As to each nurder, the court found in aggravation: 1)
Jones was under a sentence of inprisonnent at the tine
of the nurder, 2) Jones was convicted of a prior
violent felony, 3) the nurder was committed during the
course of a robbery, and 4) the nurder was conmtted
for pecuniary gain, which the court nerged with the
"during the course of a robbery" aggravating factor.
Al t hough Jones presented evidence that he had been
abandoned at an early age by his nother and that he
suffered from extrenme enotional or nmental disturbance
t hroughout his |I|ife, the <court found nothing in
mtigation.

ld. at 348-49. Defendant then sought certiorari review in the
United States Suprenme Court, which was denied on OCctober 2,
1995. Jones v. Florida, 516 U S. 875 (1995).

After Defendant was determined to be conpetent to proceed
with post conviction litigation, he filed an anended notion for
post conviction relief raising 22 clains:

(1) postconviction counsel was ineffective because of
the lack of sufficient funding fully to investigate
and prepare the postconviction notion; (2) appellant
was denied due process and equal protection because
records were wthheld by state agencies; (3) no
adversarial testing occurred at trial due to the

cunmul ative effects of ineffective assistance of
counsel, the w thhol ding of excul patory or inpeachnent
material, newy discovered evidence, and inproper
rulings of the court; (4) trial counsel was

ineffective for (a) failing adequately to investigate
and prepare mtigating evidence, (b) failing to
provide this mtigation to nental health experts, and
(c) failing adequately to challenge the State's case;
(5) trial counsel was burdened by an actual conflict
of i nt erest adversely af fecting counsel's
representation; (6) appellant was denied due process
because he was inconpetent, and trial counsel failed
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to request a conpetency evaluation; (7) appellant was
denied a fair trial because of inproper prosecutori al
argunent, and trial counsel was ineffective for
failing to object; (8) appellant's convictions are
constitutionally unreliable based on newy discovered
evi dence; (9) appellant was deni ed due process because
the state wthheld excul patory  evidence; (10)
appel lant's death sentence is unconstitutional because
the penalty phase jury instructions shifted the burden
to appellant to prove death was inappropriate; (11)
the jury instructions on aggravating circunstances
were inadequate, facially vague, and overbroad, and
trial counsel was ineffective for failing to object;
(12) appellant's death sentence is wunconstitutional
because the State introduced nonstatutory aggravating
factors, and counsel was ineffective for failing to

obj ect; (13) jury instructions unconstitutionally
diluted the jury's sense of responsibility in
sentencing, and trial counsel was ineffective for not
obj ecti ng; (14) appel | ant was deni ed hi s
constituti onal rights in pursuing postconviction

relief because he was prohibited from interview ng
jurors; (15) appellant is innocent; (16) execution by
el ectrocution is unconstitutional; (17) Florida's
capi tal sent enci ng statute S unconstitutiona
facially and as applied; (18) appellant's conviction
and sentence are unconstitutional because the judge
and jury relied on msinformation of constitutional
magni t ude; (19) appel lant's deat h sent ence IS
unconstitutional because it is predicated on an
automati ¢ aggravating circunstance, and counsel was
ineffective for failing to object; (20) appellant "is
insane to be executed"; (21) Dbecause of juror
m sconduct, appellant's rights were violated; and (22)
currul ative errors deprived appellant of a fair trial

Jones v. State, 855 So. 2d 611, 614 n.2 (Fla. 2003).
The lower court ordered an evidentiary hearing on “Claim
I11-Voluntary Intoxication;” “Claim IV-Mental Health and Famly

Hi story Mtigation;” and “Claim VI-Conpetency Prior to Trial.”



(PCR1. 365)2 After the evidentiary hearing, the |ower court
denied all of the clains. (PCR1. 379-96) In rejecting the claim
of ineffective assistance of penalty phase counsel, the | ower
court specifically found that the testinony of Panela MIIls was
incredi ble, that statenents about Defendant being a poor student
were contradicted by the evidence and that opinions of the
experts who testified at the evidentiary hearing were
unreliable. (PCRL. 386, 387, 388)

Def endant appealed the denied of his first notion for post

conviction relief to this Court, raising 5 issues

(1) “t hat trial counsel was constitutionally
ineffective for failing to investigate a voluntary
i ntoxi cation defense, failing to present ot her

evi dence consistent with the defense at trial, failing
to challenge several jurors for cause, and failing to
ensure appellant's presence at all critical stages of

trial, and that no reliable adversarial testing
occurred at the guilt phase as a result of the
combi ned effects of trial counsel 's defi ci ent
performance;” (2) “that defense counsel had a conflict
of interest that denied appellant the effective
assi stance  of counsel ;” (3) “t hat no adequate

adversarial testing occurred at the penalty phase
because trial counsel failed properly to investigate
and present available mtigation, failed to present
evidence to support the unconstitutionality  of
appellant's prior convictions, and failed to object to
consti tutional error W th regard to jury
instructions;” (4) “that the lower <court erred in
determining that public docunents were exenpt from
di scl osure;” (5) “that he is ‘insane to be executed

but admits that this issue is not ripe for review”

2 The synbols “PCR1.” and “PCR1-SR.” will referred to the record
on appeal and suppl emental record on #P% in the instant appeal
respectively.
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Jones, 855 So. 2d at 615 n. 4. In his reply brief, Defendant
asserted a claimunder Atkins v. Virginia, 536 US. 304 (2002).
This Court affirmed this Court’s denial of the notion for post
conviction relief. Jones v. State, 855 So. 2d 611 (Fla. 2003).
In doing so, this Court expressly noted that *“one of
[ Def endant’ s] teacher’s described [Defendant] as a good student,
and the school records obtained by counsel bore this out.” Id.
at 618.

Wiile the appeal from the denial of the first notion for
post conviction was still pending, Defendant filed a second
nmotion for post conviction relief, raising a claim pursuant to
Atkins v. Virginia, 536 US. 304 (2002) and a claim of
curmul ative error. (PCR2. 28-102)°3 Upon notion by the State
this Court dismssed that notion for lack of jurisdiction.
(PCR2. 107-09, 1338)

After this Court issued its mandate, Defendant filed the
instant notion for post conviction relief. (PCR2-SR 1-85) The
notion raised two clains:

l.

[ DEFENDANT] IS MENTALLY RETARDED, THUS, PURSUANT TO

THE HOLDING OF ATKINS V. VIRA N A, 122 S CT.

2242(2002), HI'S DEATH SENTENCE IS IN CONFLICT WTH

[ DEFENDANT' S] RIGHT TO NOT BE SUBJECTED TO CRUEL AND
UNUSUAL PUNI SHVMENT AS GUARANTEED BY THE EIGHTH AND

3 The symbols “PCR2.” And “PCR2-SR.” will refer to the record and
suppl enental record in the present appeal, respectively.
7



FOURTEENTH AMENDVENTS TO UNI TED STATES CONSTI TUTI ON

AND THE CORRESPONDING PROVISIONS OF THE FLORIDA

CONSTI TUTI ON.

1.

[ DEFENDANT’ S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND

SUBSTANTI VE ERRORS WHI CH CANNO BE HARMLESS VHEN VI EVED

AS A WHOLE, SINCE THE COMBI NATI ON OF ERRORS DEPRI VED

H M OF THE FUNDAMENTALLY FAIR TRI AL GUARANTEED UNDER

THE SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS.
(PCR2-SR. 1-85) The State responded to the notion, arguing that
claimof retardation was procedurally barred since Defendant had
never previously clained to be retarded, that the claim was
insufficiently pled, that the claim was conclusively refuted by
the record and that there was no error to cumulate. (PCR2. 139-
206) The | ower court conducted a Huff hearing. (PCR2. 305-36)
Thereafter, the lower court summarily denied the notion. (PCR2.
246-49) Defendant noved for rehearing and attached a copy of a
report fromDr. denn Caddy, which did not diagnose Defendant as
retarded. (PCR2. 250-64) The |lower court denied the notion for
rehearing. (PCR2. 265-66)

Thi s appeal foll ows.



SUMVARY OF THE ARGUMENT

The |ower court properly summarily denied the claim that
Def endant was retarded. The claim was procedurally barred
because Defendant had never previously claimed to be retarded
despite repeated evaluations and the tools to raise such a
claim Moreover, the claimwas facially insufficient as it did
not allege all of the elenents of retardation and was not
supported by any opinions that Def endant was retarded.
Additionally, the claimwas conclusively refuted by the record,
including the lower court’s prior consideration, and rejection
on credibility grounds, of nuch of the factual support for the
claim and the wealth of expert opinions in the record that

Def endant was not retarded.



ARGUMENT

THE LOVWER COURT PROPERLY DENI ED DEFENDANT' S CLAI M THAT
HE WAS MENTALLY RETARDED.

Def endant asserts that the lower court inproperly denied
his successive notion for post conviction relief because his
claim of retardation was allegedly not conclusively refuted by
the record. Def endant appears to claim that the |ower court’s
order is deficient because it did not attach portions of the
record. Def endant also seenms to contend that Dr. Caddy’'s
report, which did not diagnose Defendant as retarded, the
testinmony of Dr. Eisenstein and his sister Panela MIls fromthe
| ast evidentiary hearing and an all eged diagnosis of “borderline
mental retardation” from a 1975 hospital report show that an
evidentiary hearing should have been ordered. However, the
| ower court properly denied this notion as procedurally barred,
facially insufficient and conclusively refuted by the record.

Wi | e Defendant appears to assert that the |ower court’s
order cannot stand merely because it did not attach portions o
the record, this is untrue. |In Patton v. State, 784 So. 2d 380,
388 (Fla. 2000), this Court addressed a claim that an order
denyi ng post conviction relief was defective because it did not
attach portions of the record:

The order gives very specific reasons as to why each

claim was denied. The court does not have to attach
specific portions of the record to the order summarily

10



denying postconviction relief where the reasons for
denial are clearly spelled out in the order. See Denps
v. Dugger, 714 So. 2d 365 (Fla. 1998); MIls v. State,
684 So. 2d 801 (Fla. 1996); Anderson v. State, 627 So.

2d 1170, 1171 (Fla. 1993).

Here, the lower court clearly spelled out its reasons for
denying the notion. (PCR2. 246-49) It explained that the
notion failed to include nore than a conclusory allegation that
Def endant was retarded. I d. It explained that the claim was
procedurally barred because any allegation that Defendant was
retarded could have and should have been raised earlier because
retardation that [ong been inportant mtigation. I d. It also
explained that record conclusively refuted the claim that
Def endant was nentally retarded because his school records
showed he was a good student, his teacher’s testinony showed he
was a good student, his I1Q scores had been consistently above
the level of retardation and experts had already testified that
Def endant was not retarded. | d. Since the order clearly
spelled out the |lower court’s reasoning for denying the notion
for post conviction relief, the |ower court’s failure to attach
portions of the record was not error.

Moreover, the |ower court properly found that this claim
was procedural ly barred. Def endant was eval uated by about nine
mental health professionals at the tine of trial and by no fewer

than six mental health professional during the pendency of his
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first post conviction notion. Despite these nunerous
eval uations, Defendant never attenpted to claim that he was
retarded until his reply brief in the appeal from the denial of
the last nmotion for post conviction relief. However, the United
States Suprene Court had recogni zed nental retardation as power
mtigation as early as 1989. See Penry v. Lynaugh, 492 U S. 302
(1989). This Court nmde a simlar recognition in 1994,
Thonpson v. State, 648 So. 2d 692, 697 (1994). Mor eover,
Florida | aw has provided a definition of retardation that is the
sanme as the one presently applied since before Defendant even
commtted this crine. Conpare 8393.063(41), Fla. Stat. (1989)
with 8§921.137(1), Fla. Stat. and Fla. R Crim P. 3.203(b).
Moreover, one aspect of all of these definitions is that
retardation had to have its onset before the age of 18.
§393.063(41), Fla. Stat. (1989); 8§921.137(1), Fla. Stat.; Fla.
R Cim P. 3.203(b). Here, Defendant was 29 year old when he
commtted these crines. (PCR2. 6, 24-27) Thus, an evidence
t hat he was retarded woul d have been avail abl e.

G ven the inpact of evidence of retardation as mtigation,
the existence of retardation in Florida |law and the fact that
any evidence would have had to have been avail able, Defendant
coul d have and should have presented any claim or evidence that

he was retarded at the tine of trial or the first notion for
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post conviction relief. Since Defendant did not previously
claimto be retarded, the |lower court properly denied the claim
as procedural ly barred.

Wi | e Defendant asserts that he could not have previously
clained to have been retarded because Atkins had yet to be
deci ded, this is untrue. The United States Suprenme Court has
recogni zed that a claim based on a change of law can still be
procedural ly barred when the claimwas not raised earlier in the
pr oceedi ngs. Bousley v. United States, 523 U S 614, 622-23
(1998) (Even claim based on retroactive change in |aw barred
where basis to raise claim was reasonably available); se also
Engle v. Isaac, 456 U.S. 107, 130-34 (1982). Instead, the Court
has focused on whether the defendant had the tools available to
him to make the argunent even if it would have been rejected.
Bousl ey, 523 U S. at 622-23; Engle, 456 U S. at 130-34. In
fact, the United States Suprene Court has directed the federal
courts that they should ordinarily address the issue of
procedural default before they even attenpt to determ ne whether
a new rule of constitutional law is retroactive. Lanbri x v.
Singletary, 520 U S. 518, 525 (1997). This Court has also
required that a claim have been previously asserted to avoid a
procedural bar when it was based on a change in law. \Walton v.

State, 847 So. 2d 438, 445 (Fla. 2003)(to claim retroactive
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application of Espinosa v. Florida, 505 U S. 1079 (1992), issue
must have been raised at trial). Here, the tools to raise a
claim of retardation were available as evidence by Penry,
Thonpson and 8393.063(41), Fla. Stat. (1989). As such, the
| ower court properly found that the claim was procedurally
barred even though Atkins had not previously been issue. It
shoul d be affirned.

Even if the claim was not procedurally barred, the | ower
court properly denied the claim as facially insufficient. In
adopting Fla. R Cim P. 3.203, this Court required post
conviction defendant to raise any claimunder Atkins in a notion
pursuant to Fla. R Oim P. 3.851. Fla. R Cim P
3.203(d)(4). To file a nmotion under Fla. R Crim P. 3.851, the
notion must include “a detailed allegation of the factual basis
for [the] claim”™ Fla. R Cim P. 3.851(e)(1)(D & (e)(2)(A
This Court has held that conclusory allegations are insufficient
to nmeet this requirenent. Ragsdale v. State, 720 So. 2d 203,
207 (Fla. 1998). This Court has also held that notions should
be fully pled when filed. Vining v. State, 827 So. 2d 201, 212-
13 (Fla. 2002).

Under both 8§921.137, Fla. Stat. and Fla. R Crim P. 3.203,
retardation is “significantly subaverage general intellectual

functioning existing concurrently wth deficits in adaptive
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behavi or and mani fested during the period from conception to age
18.” This requires a defendant is required to allege and prove
that (1) his 1Q is significantly subaverage, (2) he presently
has deficits in adaptive functioning, and (3) both prongs (1)
and (2) existed before he was 18.

Here, the facts alleged in support of Defendant’s claim
were that 1975 hospital records alleged included a diagnosis of
borderline nmental retardation; a 1988 Beta 1Q score of 76, a
1991 WAIS-R 1 Q score of 72, a 1999 WAIS-III 1Q score of 67,
Defendant’ s sister’s testinony that Defendant was “very slow in
school” and had learning disabilities, Dr. Eisenstein s account
of a statenent Defendant’s aunt made to himduring the |ast post
conviction proceeding that Defendant was slow in school and
attended special classes and an allegation that a new expert had
done testing that allegedly showed that Defendant functioned “at
an educational |evel between grades two and three” and had an I Q
score in the sane range as the 1991 and 1999 scores.

However, with the exception of one of Dr. Eisensteins 1Q
scores, the scores Defendant relies upon are all above 70. As
Dr. Caddy hinself noted in his report, his test score was in the
borderline range, not the retarded range. As such, Defendant

has not alleged sufficient evidence to show that his present
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| evel of intellectual functioning is significantly subaverage.
The claimwas properly deni ed.

Further, the earliest test score relied upon was from 1988,
when Defendant was approximately 26 years ol d. Thus, none of
the test scores were obtained before Defendant was 18. In an
attenpt to conpensate for the |ack of evidence of subaverage
intellectual functioning, Defendant relies upon an alleged
di agnosis in the 1975 JMH report. However, that report contains
no such diagnosis. The diagnosis in the report is unsocialized
aggressive reaction to adulthood. The report noted that
Def endant had been “labeled as borderline nental retardation.”
An eval uation attached to the report indicates that Defendant’s
intelligence was estimted as average. As such, the report does
not provide a sufficient allegation of <clear and convincing
evi dence that Defendant had subaverage intellectual functioning
before he was 18. The claimwas properly sumarily deni ed.

Moreover, the facts alleged shed no light on what
Def endant’ s pr esent | evel of adapti ve function is.
Additionally, Defendant has not asserted anything other than
that he was slow in school as evidence of adaptive functioning
before he was 18. However, both the AAVR definition and the
DVMS- 1V definition of retardation require deficits in nore than

one area of adaptive functioning. |In fact, Dr. Caddy refused to
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opine on whether Defendant was retarded because there was
insufficient evidence of deficits in adaptive functioning.
Thus, Defendant has not sufficiently alleged a claimthat he is
mentally retarded. The claimwas properly sumarily deni ed.

In an attenpt to conpensate for Dr. Caddy’ s Ilack of
findi ngs, Defendant asserts that had an evidentiary hearing been
ordered, he would have had Dr. Caddy review materials and do
additional work to determine whether Defendant is retarded.
However, such belated attenpts to file a sufficient claim are
contrary to this Court’s direction in Vining that notions should
be fully pled when filed. ld. at 212-13. As such, the
al l egati on does not show that the |lower court erred in finding
the nmotion facially insufficient. The claimshould be denied.

Even if the claim was not procedurally barred and facially
insufficient, the denial of the claim should still be affirmed
because the claim is conclusively refuted by the record.
Defendant relies wupon the opinion of Dr. Eisenstein, his
affidavit about an alleged statenment by Long and the statenent
of Panmela MIIs. However, the l|ower ~court had already
considered Dr. Eisenstein’s opinion and MIls’ statenent and
found themto be unreliable and incredible. (PCRl1. 386-88) This

Court affirmed these findings. Jones v. State, 855 So. 2d 611

(Fla. 2003). Mor eover, the |ower court found that Dr.
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Ei senstein’s affidavit regarding Defendant’s aunt’s alleged
statenment was inadm ssible hearsay. As the |ower court had
already determned that Dr. Eisenstein’s opinion is unreliable,
his report of the alleged statenent by the aunt was inadm ssible
and MIls statenent was incredible, Defendant was barred from
relying upon them as evidence to support this claim See State
v. MBride, 848 So. 2d 287 (Fla. 2003). The claimwas properly
deni ed.

Mor eover, the record anply supports this Court’s ruling and
refutes Defendant’s assertion of retardation. At trial, Dr.
Toonmer testified that Defendant was an average student in grades
1 through 5. (DAT. 2610) Dr. Toomer also stated Defendant was
of average intelligence. (DAT. 2638-39, 2658) Dr. Mitter
testified that Defendant was of at |east average intelligence.
(DAT. 2686) Dr. Mutter also stated that his review of the schoo
records showed that Defendant was doing well in school until he
started behaving antisocially. (DAT. 2702) Dr. Eisenstein
admtted at the time of trial that M. Long, Defendant’s aunt,
had told him that Defendant did well in school and was smart.
(DAT. 2823) Defendant also told Dr. Eisenstein that he was an
aver age student. (DAT. 2363) Laura Long testified at trial
that Defendant did very well 1in school, did not have any

problems doing his school work and was an ideal student in
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el enentary school . (DAT. 2836-37) She also stated that
Def endant was given an award in school for being an ideal
student. (DAT. 2837)

Dr. Eisenstein stated that on the WAIS-R he adm nistered in
April 1991, Defendant’s verbal 1Q was 76, his perfornmance | Q was
69 and his full scale I1Q was 72. (DAT. 2350) He stated that

this placed Defendant in the borderline range and at the fourth

percentile. I d. Dr. Eisenstein also admtted that Defendant
had a high score on the malingering scale of the MWPI. ( DAT.
2385)

During the pendency of the post conviction proceedings,
Def endant was eval uat ed for conpet ency by t wo
neur opsychol ogi st s: Dr. Latterner and Dr. Ansley. (PCR2. 176-
88) Dr. Latterner noted that Defendant’s social skills were
normal and that his intellectual functioning was in the
borderline to | ow average range after administering an 1Q test.
(PCR2. 184-88) Dr. Ansley obtained a verbal 1Q of 74, a
performance 1Q of 76 and a full scale I1Q 73 on the WAIS-III.
(PCR2. 179) Moreover, she found that Defendant put forth
mnimal effort on the tests and the scores were |ower than
Def endant’ s actual |evel of functioning. I d. She al so noted
that Defendant was faking bad and neking “a deliberate attenpt

to exaggerate synptons of psychiatric illness.” As such, she
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stated that Defendant’s pattern of test results do not support a
find of organic brain damage. (PCR2. 181-82)

At the conpetency hearing during the post conviction
proceedings, Dr. Ansley testified that Defendant did not do so
poorly on the tests that they resulted in invalid results but
that Defendant intentionally did badly on parts of the tests.
(PCR1. 1422-25) She pointed out that retardation required nore
than a ow I Q score, that retardation required an | Q score bel ow
70 on the WAIS series of tests and that Defendant’s score was in
the borderline range, above the |level for retardation. (PCR1.
1443-45) Dr. Latterner also testified that Defendant | acked
noti vation episodically during the testing. (PCR1. 1467) Dr.
Latterner agreed with Dr. Ansley that the pattern of test
results did not support a diagnosis of brain damge. ( PCRL.
1470) Dr. Latterner directly stated that Defendant was not
mentally retarded. (PCRl. 1475)

At evidentiary hearing on Defendant’s first notion for post
conviction relief, Vera Edwards, Def endant’s third grade
teacher, stated that Defendant had no academ c difficulties and
was an above average student with above average intelligence.
(PCRL. 1161-62, 1166, 1168, 1173) Dr. Herrera testified that
Def endant had average intelligence. (PCR1L. 1081) Dr. Tooner

testified that his opinion of Defendant’s nental state had not
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changed since the tine of trial and was nerely reinforced by the
information he received for the evidentiary hearing. ( PCRL.
1095, 1130-31) Dr. Tooner later stated that Defendant was of

borderline to average intelligence and admtted he had testified

at trial that Defendant was of average intelligence. ( PCR1.
1156)

Def endant’s prison records and school records were
presented at the last hearing. The docunent that reports the

Beta 1 Q score of 76 from 1988 also indicates that the tests do
not reflect the true |evel of Defendant’s intell ectual
functioning and that Defendant’s intelligence is in the |ow
aver age range. (PCR2. 190) Def endant’s school records show
that he received an A and B s and Cs in first and second grade.
(PCR2. 197-206) They also show that Defendant got B's and C s
in seventh and ei ghth grade. 1d.

Dr. Eisenstein admitted that the 1975 JWVMH report stated
t hat Def endant had been |abeled as borderline nental
retardation, that such a |abel indicated that a person had an | Q
between 70 and 79 and that he had seen an 1Q score of 77.
(PCR1. 808) He stated that he had seen a Beta 1 Q score of 76, in
the borderline range, from 1988 in the prison records. (PCRA1.
814-15) He testified that he had adm nistered Wchsler Adult

Intelligence Scales to Defendant three tines and had scores in
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the 70's and upper 60's. (PCRL. 816) On direct, Dr. Eisenstein
stated that Defendant was a slow |eaner whose grades were 80%
Cs at ages 7 and 8 and all F's thereafter. (PCR1. 857) From
this data, Dr. Eisenstein opined that Defendant was “an
i ndividual who's functioning in the borderline range wth
| earning disabilities and a slow learner, difficulty reading.”
(PCRL. 857)

However, on cross, Dr. Eisenstein admitted that Defendant
had passed first and second grade and had attended school
regularly at that tinme. (PCRL. 880-81) The records from one
grading period from ninth grade indicated failing grades, but
Dr. Eisenstein could not say whether Defendant was attending
school regularly at that point. (PCRL. 881-83) However, the
records from the seventh grade indicated that Defendant had nade
Bs and Cs with the exception of art. (PCR1. 882) The records
again showed Cs in eighth grade. (PCR1. 882) Dr. Eisenstein
admtted that his coment about Defendant receiving all F's in

school was based solely on one reporting period in ninth grade.

(PCR1. 883)
VWhen asked about Def endant’ s | evel of i ntell ectual
functi oni ng, Dr . Ei senstein insisted he was not calling

Def endant borderline nentally retarded. (PCR1. 915-16) He did

stated that Defendant’s 1 Q scores had been in the borderline
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range and bel ow but refused to give his opinion of Defendant’s
intellectual functioning. (PCRL. 916-18) He admtted that
Def endant could converse, wite and comuni cate. (PCR1. 915
918) He insisted Defendant had damage to his frontal | obe
because of the gunshot wound. (PCR1. 918)

Gven the prior findings regarding the credibility and
adm ssibility of the information upon which Defendant relies and
the evidence that already exists in the record, the |ower court
properly found that Defendant’s conclusory allegation that he
was nentally retarded was conclusively refuted by the record
Thus, it properly denied this successive notion for post
conviction relief. Fla. R Cim P. 3.851(f)(5)(B). It should
be affirmed.

To the extent that Defendant nay conplain that the |ower
court’s consideration of the post convi ction conpetence
eval uati ons should not considered the post conviction conpetency
reports or hearing testinony, the conplaint is without nerit.
Post conviction conpetency evaluations are governed by Fla. R
Ctim P. 3.851(g) and not Fla. R Cim P. 3.211. Unlike Rule
3.211, Rule 3.851 contains no Ilimtation on the wuse of
conpet ency evi dence.

The lack of Ilimtations in Fla. R Cim P. 3.851 is

under st andabl e. The limtations in Fla. R Cim P. 3.211 are
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notivated by concerns that use of a court-ordered eval uation for
conpetency for other purposes mght result in Defendant’s Fifth
Amendnent right against self-incrimnation mght be violated.
See Estelle v. Smth, 451 US. 454 (1981). As such, the
limtations prevent the defendant’s statenents from being used
agai nst him when the State is attenpting to strip the defendant
of his presunption of innocence. In a post conviction
proceeding, it is not the State that is attenpting to convict
the defendant; it is the defendant who is attenpting to overturn
the presunptively valid conviction and sentence. See id. at
465- 66 (distinguishing use of sanity eval uations from conpetency
eval uati ons because the defendant is the one asserting the
claim.

Moreover, this Court has repeatedly stated that | ower
courts should consider the entire record in ruling on notions
for post conviction relief. Li ght bourne v. State, 742 So. 2d
238, 247 (Fla. 1999); State v. @unsby, 670 So. 2d 920 (Fla.
1996) . Here, the conpetency evaluations and testinony are
sinmply part of the entire record that this Court requires |ower
courts to consider. As such, any conplaint concerning
consideration of the post conviction conpetency evidence 1is
w t hout nerit. The lower court’s denial of this notion should

be affirned.
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CONCLUSI ON

For the foregoing reasons, the summary denial of the
successive notion for post conviction relief should be affirnmed.
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