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CONCISE STATEMENT OF IDENTITY OF AMICUS CURIAE
AND INTEREST IN THE CASE

The State of Florida, Department of Financid Services (hereinafter
ADepartment of Financia Services( or ADFS)), isaprincipa administrative unit of the
Executive Branch of the State of Florida. See " * 20.03(2), 20.04(1), Florida Statutes
(2003); and " 20.121, Florida Statutes (2003). A primary duty of DFS is to create
and adminigter a sdf-insurance fund known as the AState Risk Management Trust
Fund.0 See " 284.30, Florida Statutes (2003).

As the guardian of the State Risk Management Trust Fund, DFS has a
substantia interest in ensuring that adequate financial resources have been set asde
to investigate, assess, defend, negotiate and/or pay clams brought against the
agencies of the state. As part of its plan for creating a limited walver of sovereign
immunity, the Horida Legidature established pre-suit notice requirements that
mandate that no action may be ingtituted against the state unless the claimant presents
aclam in writing not only to the agency being sued, but aso to DFS, within three (3)
years of the clam:=s accrual. See * 768.28(6)(a), Florida Statutes.

These pre-suit notice requirements provide DFS with crucia information about
clams that may be brought against state agencies, so it can investigate and assess
those clams at the earliest opportunity, and make an intelligent decision to ether
settle or defend those claims. These pre-suit notice requirements also assist DFS in
determining the amount of financia reserves needed to ensure that adequate
Insurance coverage exists to settle, defend, or pay losses related to such claims,

Petitioner-s and NELA=s argument that claimants suing state agencies under the
Florida Civil Rights Act (AFCRA@) should be excused from the pre-suit notice
requirements of * 768.28(6)(a) is not only contrary to decades of Florida Supreme
Court jurisprudence holding that waivers of sovereign immunity must be drictly
construed, but it also threatens to jeopardize the Statess ability to accurately assess its
exposure to FCRA claims and adequately allocate resources to pay those clams.



This threat must not be alowed to become aredlity.
SUMMARY OF THE ARGUMENT

The sole question certified to the Court is whether clams for unlawful
discrimination under the Florida Civil Rights Act AFCRA) are Atortsi and therefore
subject to the pre-suit notice requirements of " 768.28(6), Florida Statutes. This
Court should answer the certified question in the affirmative for several reasons.

First, FCRA clams are torts. This conclusion is well supported by this
Court=s jurisprudence regarding the tortious nature of discrimination and retaliation
clamsin the employment context.

Second, because FCRA causes of action are torts, no legitimate reason for
exempting FCRA clamants from the pre-suit notice in " 768.28(6) can be
established. Despite any clam to the contrary, the purposes of the FCRA:s
administrative process are different from the purposes of the pre-suit notice
requirement in "768.28(6). Furthermore, compliance with the provisons in the
FCRA regarding the filing of an administrative complaint does not satisfy the specific
requirements of * 768.28(6), which mandates that the clamant aso file the pre-suit
notice with DFS. No smilar requirement exists under the FCRA.

Third, as this Court has repeatedly observed, because * 768.28(6) provides a
limited waiver of state sovereign immunity, it must be strictly construed in favor of
the state. This Court has already required medica malpractice plaintiffs (who, smilar
to FCRA plaintiffs, must proceed through an administrative process prior to filing a
lawsuit) to satisfy the pre-suit notice requirements of * 768.28(6). Plaintiffs bringing
suit under the FCRA should be held to the same requirement.

Fourth, applying * 768.28(6) to causes of action under the FCRA is consistent
with established principles of statutory construction. Petitioner-s and NELA:s
arguments that pre-suit notice is not required under * 768.28(6) because the FCRA is
amore specific statute than * 768.28, and/or is Asdlf contained,i are unavailling.

Findly, Petitioner=s and NELA-=s argument that the pre-suit notice requirement



in " 768.28(6) produces unfair and severe results for FCRA plaintiffs ring hollow.
The pre-suit notice requirements in * 768.28(6) are easy to satisfy and do not
interfere with the purposes or effectiveness of the FCRA.

ARGUMENT
1. Violationsof the Florida Civil Rights Act Are Tort Claims.

Because the sole issue certified to be a matter of great public importance is
Awhether claims filed pursuant to the Florida Civil Rights Act of 1992 are tort claims
and thus subject to the pre-suit notice requirements of * 768.28(6), Florida Statutes,i
DFS assumed that the centerpiece of both Petitioner-s and NELA:s Briefs would
have been the argument that violations of the FCRA do not congtitute tort claims.
However, Petitioner does not make this argument until page 18 of her Initia Brief,
whereas NELA, inits Amicus Bri€f, fails to make this argument altogether.

While Petitioner=s and NELA:-s reluctance to argue that FCRA violations are
not torts is notable, it is scarcely remarkable. In Byrd v. Richardson-Greenshields
Securities, Inc., 552 So. 2d 1099, 1104 (Fla. 1989), this Court expressly concluded
that clams of sexual harassment brought pursuant to the FCRA:=s statutory
predecessor, the Florida Human Rights Act of 1977 @FHRAG(), sound in tort, by

stating:*

In light of this overwhelming public policy, we cannot say that the
exclugvity rule of the workerss compensation statute should exist
to shield an employer from al tort liability based on incidents of
sexual harassment. The clear public policy from federa and
Florida law holds that an employer is charged with maintaining a
workplace free from sexua harassment. Applying the exclusivity
rule of workers: compensation to preclude any and al tort liability
effectively would abrogate this policy, undermine the FHorida Civil
Rights Act, and flout Title VII of the Civil Rights Act of 1964.

552 So. 2d at 1104.

! Effective October 1, 1992, the FHRA was amended and renamed the FCRA. See
" 13, ch. 92-177, Laws of Florida (1992).
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Although Petitioner argues that FCRA claims are not torts in the final pages of
her Brief, she fals to acknowledge this Courts ruling in Byrd. Instead, she
mischaracterizes this Court=s decision in Joshua v. City of Gainesville, 768 So. 2d
432, 437 (Fa. 2000) as standing for the proposition that AFCRA claims are clearly
not tort claims, but are >statutory liabilities=) See Initial Brief at p. 18. Petitioner=s
reliance upon Joshua for such a premise, however, is erroneous.

Instead of addressing whether FCRA claims were torts versus Astatutory
ligbilities this Court in Joshua merely remarked that a four year limitations period
was applicable to the FCRA because it was a statutory cause of action. Joshua, 768
So. 2d a 437. This Court has never ruled that statutory causes of action, like the
FCRA, cannot serve as the basis for tort liability.

Quite the contrary, this Court, in Scott v. Otis Elevator Co., 524 So. 2d 642,
643 (Fla. 1988) (AScott 10), ruled that claims for retaliatory discharge brought
pursuant to " 440.205, Florida Statutes were Atortious n nature.§ I1d. Later, in the

same case, this Court declared that Awrongful termination of employment in violation
of public policy can be accurately characterized as an intentional tort.{) Scott v. Otis
Elevator Co., 572 So. 2d 902, 903 (Fla. 19900) (AScott 11(); quoting Cagle v. Burns
& Roe, Inc., 726 P.2d 434, 436 (Wash. 1986).

Although the public policy at issue in Scott | and Il was the prohibition of

wrongful and retaliatory discharge pursuant to * 440.205, this Court=s determination
that statutory causes of action can give rise to tort clams has never been limited

solely to claims brought pursuant to that statute. In Hullinger v. Ryder Truck Rental,
Inc., 548 So. 2d 231, 233 (Fla. 1989), this Court stated that an age discrimination
claim predicated upon * 760.10 of the FHRA could serve as the basis for an action
for wrongful discharge. Additionally, and as previousdy mentioned, this Court in
Byrd specifically determined that sexua harassment actions brought pursuant to the
FHRA constituted tort clams. In making that determination, this Court
unambiguously announced:

Public policy now requires that employers be held accountable in tort for

4



the sexualy harassing environments they permit to exist, whether
the tort claimis premised on a remedial statute or on the common
law.

Byrd, 552 So. 2d at 1104 (emphasis supplied).

In light of this Court-s numerous decisions stating that violations of remedial
statutes such as " 440.205 and the FHRA giveriseto tort claims, it is smply absurd
to suggest that Petitioners FCRA claims are not tort claims.” Nevertheless, that is
precisely what Petitioner asserts.

In a misguided effort to advance this assertion, Petitioner cites to the Second
District Court of Apped-s decison in Dahl v. Eckerd Family Youth Alternatives,
Inc., 843 So. 2d 956 (Fla. 2d DCA 2003) and argues that the pre-suit notice
requirements of Section 768.28 Ashould have no application because this action
arises under the FCRA, which is a statute like the whistleblower act, and should not
be considered as sounding in tort.0 See Initial Brief at p. 20.

In Dahl, the plaintiff brought a Public Sector Whistleblower Act APSWA()
clam against Eckerd. Dahl, 843 So. 2d at 957. In stating that Section 768.28,
Horida Statutes did not bar the plaintiff-s PSWA claims, the district court, in dicta,
stated that " 768.28 Ahas no application in this context, because [the plaintiff] is
exercising aright of action under statute; sheis not suing in tort.f 1d. at 959.

In concluding that the pre-suit notice requirements of * 768.28 did not apply
to the PSWA smply because it was a statutory cause of action, the district court in
Dahl wholly disregarded this Court=s repeated pronouncements in  Scott I, Scott 11,

and Hullinger, that wrongful and retaiatory discharge claims based upon statutory
enactments sound in tort. The district court aso ignored this Courts holding in
Byrd that tort claims may be premised upon either a remedia statute or the common
law. This it was not free to do. Thus, to the extent Petitioner relies upon dicta in
Dahl that misconstrues the state of the law within Florida, she is mistaken.

> On page 20 of her Initiad Brief, Petitioner acknowledges that the FCRA is a
Aremedid Statute.(
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2. Because Violations of the FCRA Constitute Tort Claims,
Compliance with the Presuit Notice Requirements of * 768.28(6),
Florida Statutes I s Required.

Section 768.28, Florida Statutes creates a limited waver of the Statess

sovereign immunity from suit, and provides, in pertinent part:

In accordance with s. 13, Art. X of the State Congtitution, the state, for
itself and for its agencies or subdivisions, hereby waives sovereign
immunity for liability for torts, but only to the extent specified in
this act. Actions at law against the state or any of its agencies or
subdivisons to recover damages in tort for money damages
against the state or its agencies or subdivisions for injury or loss of
property, persona injury, or death caused by the negligent or
wrongful act or omisson of any employee of the agency or
subdivison while acting within the scope of the employees office
or employment under circumstances in which the state or such
agency or subdivision, if a private person, would be liable to the
clamant, in accordance with the genera laws of this state, may be
prosecuted subject to the limitations in this act.

" 768.28(1), Florida Statutes (2003).

In the present case, it cannot be serioudy argued that the violations of the FCRA
for which Petitioner brought suit B i.e., handicap discrimination claims B are not tort
clams to recover money damages for persona injuries resulting from the aleged
wrongful acts of Respondent:s employees. Thus, unless there is some provision of
Florida law that excepts or exempts FCRA claimants from having to satisfy the pre-
suit notice requirements for waiving Respondent-s sovereign immunity from suit,
what possible basis exigts for excusng FCRA claimants from complying with the
requirements set forth in * 768.28(6), Florida Statutes? Every other clamant suing
the state in tort for non-FCRA claims must do so.

Notably, no portion of * 768.28, the FCRA, or any other Florida Statute
excuses clamants bringing suit pursuant to the FCRA from the pre-suit notice
requirements in " 768.28(6). Nevertheless, Petitioner and NELA clam that



compliance with such pre-suit notice requirements are unnecessary because the
FCRA contains its own waiver of sovereign immunity. See Initia brief at pp. 9-10;
NELA-s Amicus Curiae Brief at p. 4. Ther assertion in this regard is predicated
upon the Acookie cutter( decisions of Klonisv. Dept of Revenue, 766 So. 2d 1186
(Fla ™ DCA 2000); Jones v. Brummer, 766 So. 2d 1107 (Fla. 3d DCA 2000); Bel
v. Bd. of Regents, 768 So. 2d 1244 (Fla. £ DCA 2000); and Williams v. School
Bd. of Pdm Beach County, 770 So. 2d 706 (Fla. 4" DCA 2000). Once again,
however, Petitioners and NEL A=s reliance on these cases is misplaced.

The question at issue in Klonis, Jones, Bel and Williams was not whether the

claimants in those cases had satisfied the pre-suit notice requirements of * 768.28(6),
Horida Statutes, but whether FCRA lawsuits could be maintained againg the state at
al. The defendants in those cases argued that state agencies were entitled to
sovereign immunity because nowhere in the FCRA was there an express, clear and
unequivoca statement that the Florida Legidature had waved date sovereign
Immunity in order to permit them to be sued. See e.q., Klonis, 766 So.2d at 1189;
and Jones, 766 So. 2d at 1108. In rgecting this notion, the courts in Klonis, Jones,
Bdl and Williams noted that by reading various portions of the FCRA in para

materia, an express and unequivoca legidative intent to permit FCRA actions
against state agencies could be discerned. See eq., Klonis, 766 So. 2d at 1190;
Jones, 766 So. 2d at 1108-1109; Bdl, at 1244; and Williams, 770 So. 2d at 707.
Although this Court is not bound by these decisions, DFS does not
challenge the wisdom of the holdings in Klonis, Jones, Bdl and Williams. Rather, it

asserts that Petitioner and NELA are attempting to misapply those holdings to avoid
compliance with * 768.28(6). There is no indication in any of those cases that the
clamants were excused from complying with the pre-suit notice requirements of *
768.28(6), Florida Statutes smply because they were suing the state under the
FCRA, as opposed to some other kind of statutory or common law tort claim.

Thus, why should FCRA claimants be excused from the requirements that all other



tort claimants must satisfy; especially when such notice is critical to DFSin order for
It to assess potentia tort claims and alocate financial resources to dea with them?

Petitioner and NELA attempt to further obfuscate this issue of statutory
compliance by claming that the administrative exhaustion requirements of the FCRA
are virtually identical to, and serve the same purpose as, the pre-suit notice
requirements found in * 768.28(6), Florida Statutes, and therefore compliance with *
768.28(6) is unnecessary and redundant. However, any unbiased review of these two
statutes clearly demonstrates that the administrative charge requirements set forth in
the FCRA and the pre-suit notice requirements specified in * 768.28(6)(a), Florida
Statutes, differ in both purpose and substance.

The statutory purpose for the administrative exhaustion requirements of the
FCRA is to permit an administrative agency, the Florida Commission on Human
Relations AFCHR(), an opportunity to Aattempt to eliminate or correct the aleged
discrimination by informa methods of conference, conciliation and persuasionf in an
effort to avoid unnecessary litigation. See * 760.11(11), Florida Statutes (2003). In
this regard, the FCRA:-s administrative exhaustion requirements apply to every charge
of discrimination filed with the FCHR, not merely to those filed against state agencies
and subdivisons. By contrast, the express legidative purpose of * 768.28(6),
Florida Statutes Ais to give the appropriate public bodies an opportunity to
investigate all clams . . . {i so they can budget for future suits against the state and
make inteligent decisons on whether to settle or fight those clams. See
Metropolitan Dade County v. Reyes, 688 So.2d 311, 313 (Fla. 1996).

Irrespective of any clams made by Petitioner or NELA, the applicable

administrative exhaustion provisons of the FCRA and the pre-suit notice
requirements of " 768.28(6), Florida Statutes clearly are not the same. For example,
" 768.28(6)(a), Florida Statutes prohibits the ingtitution of a civil action against a
State agency "unless the clamant presents the claim in writing to the appropriate
agency, and aso . . . to the Department of Financial Services, within 3 years after



such clam accrues . . . ." However, the FCRA contains no requirement that the
claimant's charge of discrimination be served upon DFS. See * 760.11(1), Florida
Statutes (2003). Likewise, the FCRA, unlike * 768.28(6)(a), Florida Statutes,
contains no requirement that the claimant personally present any written clam to
either the appropriate agency or DFS. To the contrary, the clamant is only required
to file a charge of discrimination with the FCHR, the Equal Employment Opportunity
Commission, or some other or some other governmental entity that serves as a fair
employment practices agency, pursuant to 29 C.F.R. " 1601.70-1601.80. See "
760.11(1), Florida Statutes (2003).

While Appellant may attempt to trivialize the necessity of such pre-suit notice
requirements -- especialy the need to provide pre-suit notice to DFS -- this Court
has long required that strict adherence be given to all of * 768.28(6), Florida Statutes.

Toward that purpose, this Court has expressed that:

Because this subsection is part of the statutory waiver of sovereign immunity,
it must be gtrictly construed. In the face of such a clear legidative
requirement, it would be inappropriate for this Court to give relief to the
petitioner based on his or our own beliefs about the intended function of
the Department of [Financia Services] in the defense of suits againgt
school districts. Our views about the wisdom or propriety of the notice
requirement are irredlevant because the requirement is so clearly set forth
in the statute. Consideration of the efficacy of the need for the notice
requirement is wholly a matter within the legidative domain.

Levine v. Dade County Sch. Bd., 442 So. 2d 210, 212 (Fla. 1983).
Likewise, in Menendez v. North Broward Hosp. Dist., 537 So. 2d 89, 91 (Fla
1988), this Court, applying a strict construction analysis, upheld the dismissal of a

plantiff's medica malpractice action where the plaintiff had only provided pre-suit
notice to the hospital district and not to DFS. In so doing, the Court concluded that
not even the agency against which the claim was brought could waive the claimant's
requirement under * 768.28(6)(a) to provide written pre-suit notice to DFS. Id.

In effect, Petitioner and NELA ask this Court, without sufficient or logical



justification, to: (i) disregard clearly expressed legidative notice requirements; and (ii)
and reverse decades of Florida Supreme Court jurisprudence regarding the strict
congtruction of the requirements for waiving state sovereign immunity, in order to
uniquely alow FCRA claimants to sue the state without complying with the pre-suit

notice requirements of * 768.28(6). Such arequest should not be countenanced.

3. The Mandate That the Pre-Suit Notice Requirements Necessary for
Waiving State Sovereign Immunity Be Strictly Construed, Surmounts
any Claim That the FCRA Should Be Liberally Construed.

Petitioner and NELA attempt to escape the consequence of decades of Florida
Supreme Court precedent requiring the strict construction of the pre-suit notice
requirements in * 768.28(6) by arguing that the FCRA is to be liberaly construed.
Although it is true that the text of the FCRA states that it is to be Aliberally construed
to further the general purposes stated in this section . . . ,@ thistext does not say that
it isto be construed in such away that avoids or defeats the requirements of another,
entirdy distinct, legidative enactment requiring strict congtruction. Cf., * 760.01(3)
and " 768.28, Florida Statutes (2003).

In the final analysis, however, any tension between the premise that the FCRA
must be given a libera congruction and the principle that the pre-suit notice
requirements ae to be strictly construed, must be decided in favor of the state. See
TampaHillsborough County Expressway Auth. v. K.E. Morris Alignment Serv., 444
So. 2d 926, 928 (Fla. 1983) ("a waiver of sovereign immunity . . . should be strictly

construed in favor of the state and against the claimant.").

4, Petitioner and NEL A:s Statutory Construction Arguments Fail to
Demonstrate that Pre-Suit Notice Under "768.28(6) Is Not
Required.

Petitioner and NELA argue that established principles of statutory construction
mandate that the pre-suit notice in * 768.28(6) is not required for plaintiffs suing
under the FCRA. Specificaly, they rely on the law regarding the interpretation of
specific and generd statutes, and the law regarding Asdf-contained() statutes. Initial
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Brief at pp. 16-17; NELA=s Amicus Curiae Brief at pp. 6:8. Even if such principles
apply to the instant case, application of those principles actually supports the
postion that FCRA plaintiffs are required comply with the pre-suit notice
requirementsin * 768.28(6).

Petitioner and NELA both cite the principle that Aa special statute covering a
particular subject matter is controlling over a general statutory provision covering the
same and other subjects in general terms. See Adamsv. Culver, 111 So. 2d 665,
667 (Fla. 1959). However, as Adams teaches, this principle only comes into play

when two statutory provisions cover the same subject.

In the instant case, it is doubtful whether the Aspecific statute versus general
statutel) principle is relevant, as there is no provision in the FCRA which covers the
subject of what a plaintiff suing the state in tort is required (or not required) to do
once the decision to file alawsuit has been made. However, even if such a principle
would apply, the holding in Adams teaches that the more specific statute addressing
the precise conduct at issue would apply. In the instant case, the very manner in
which Petitioner and NELA frame thelir Aspecific versus generall arguments
demonstrates why they fail: they both attempt to contrast the specific legidative
directive in " 768.28(6) with the entire administrative scheme contained within the
FCRA. The only way the FCRA can possibly be construed to cover the same
subject as " 768.28(6) is to make the generaized and unjustified inference that the
FCHR:s administrative process (in which a person files an administrative complaint
with the FCHR, and the FCHR sends a copy to the offending agency) is equivaent
to what is described by * 768.28(6), where both the agency and the DFS receive a
notice from the clamant that: (i) contains the specific information described by *
768.28(6), and (i) indicates that the complainant is about to file a civil action against
the agency. Clearly, under Adams, the specificity of * 768.28(6) should control over
a generaized (and certainly questionable) inference which must be drawn from the
text of the FCRA.
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Petitioner and NELA aso argue that FCRA plaintiffs should be allowed to
ignore * 768.28(6) by relying on the idea that the FCRA is a Asdf-contained(l statute.
This argument fails for two primary reasons.

First, the FCRA is hardly a sdf-contained statute. A datute is Asdf-
contained@ only when it is able to be understood without reference to other statutes.
See Florida Bar v. Prior, 330 So.2d 697, 699 (Fla. 1976) (determining that a Bar
disciplinary rule was not self-contained because it Acannot be understood without

reference to other provisions.f). In the present case, a plaintiff suing under the
FCRA cannot learn al there is to know about his or her rights under the Act without
looking outside its provisons. For example, a plaintiff who fails to receive a
determination of Acausel or Ano causel from the FCHR regarding his administrative
complaint of discrimination must look to * 95.11(3)(f), Florida Statutes, to determine
the applicable statute of limitations for filing suit. See Joshua, supra, 768 So. 2d at
439. To determine the maximum amount of damages that can be obtained against
the State, a plaintiff must look to * 768.28(5), Florida Statutes. See "760.11(5),
Florida Statutes. Even the FCRA itself directs a person to look beyond its
provisions when it states that the violation of any Florida anti-discrimination statute

can give rise to a lawsuit under the Act, unless that statute provides for greater
damages than the FCRA. See * 760.07, Florida Statutes. Given the foregoing,
Petitioner and NELA:-s argument that the FCRA is Asdf-contained is unsupported
by the text of the Act.

Second, even if the FCRA is Asdf-contained,i this fact would not excuse a
plaintiff=s failure to comply with * 768.28(6). On this point, NELA erroneoudly cites
Grice v. Suwannee Lumber Manufacturing, 113 So. 2d 742, 742 (Fla. 1st DCA
1959) and quotes the following language: AWhen a statute is self-contained, it covers

only those subjects within its purview or specificaly excluded from its provisions.(i
Notably, the quoted language does not appear in Grice or any other published case
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in the United States®> In any event, the only principle of statutory construction in
Grice is the common sense rule that when a statute defines a set of rights, it is
presumed to cover only thoserights. Id. at 744.

Applied to the instant case, the FCRA prohibits various forms of
discrimination, and sets forth the procedures for how a person can file an
administrative complaint against an employer and have that complaint resolved. With
the exception of when no administrative decision is made (Joshua, supra, at 439) the
FCRA describes the time frames for filing suit. Under a Asdf-contained statutef)
anaysis, the FCRA can only be construed to cover those subjects which it

addresses, and it is presumed not to cover those subjects it does not address, such
as the right of DFS and the state agency to receive the pre-suit notice described in *
768.28(6) once a person has decided to file a civil action in tort against the State.*

Stated differently, under a Asdf-contained statutel analysis, " 768.28(6)
defines the right of state agencies and DFS to receive the pre-suit notice described in
the statute whenever a plaintiff has decided to file suit against a state agency in tort.
Neither DFS nor Respondent is attempting to construe " 768.28(6) to cover any
rights other than those set forth in its text. Therefore, applying the reasoning of
Grice to the instant case compels the conclusion that plaintiffs bringing suit against
the State must comply with the requirements of * 768.28(6).

® Defendant searched all published decisions available on the Westlaw legal research
service.

* Curioudly, Petitioner quotes to the case of Sun Coast International, Inc. v. Dep:t of
Bus Regulation, 596 So. 2d 1118, 1121 (Fla. 1st DCA 1992) for the proposition that
Aa legidative directive as to how a thing is to be done is, in effect, a prohibition
against it being done in any other way . . .0 (see Initid Brief at p. 16) (emphasisin the
originad). However, this authority actually supports DFS and Respondent:s
arguments. Under Sun Coast, " 768.28(6) condtitutes a legidative directive as to
how pre-suit notice should be provided when a claimant has decided to sue the State
in tort. Thus, it is a prohibition against such notice being provided any other way
(i.e, by a clamantss participation in the administrative process set forth in the
FCRA).
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5. Petitioner Misstates the Alleged AUndesirable Resultsi From
Requiring Compliance with the Pre-Suit Notice Requirementsin *
768.28(6).

Severd times in her brief, Petitioner uses hyperbole and rhetoric to claim that
compliance with the pre-suit notice requirements leads to disastrous results, when
such is not the case. For example, Petitioner makes the bizarre statement that if this
Court holds that employment discrimination claims under the FCRA are torts, Adl
state agencies will be virtually immune from discrimination that it clams is based
upon a planning-level decision, such as alack of sufficient funds in the state budget.@

Initial Brief at pp. 18-19. Petitioner cites no authority to support this proposition,
which is not surprising given that nowhere in the text of the FCRA does it state that
an employer can avoid liability for unlawful discrimination smply because the
discrimination was the product of a Aplanning-levely decision.”

Petitioner also argues that compliance with * 768.28(6) Aserves only as a trap
for the unwary who, like the petitioner here, have run out of time to comply with *
768.28 and had no reason to believe there wag sic] any more steps required for them
to take.0 Initial Brief a p. 12. However, compliance with * 768.28 is no more a
Atrap than any other statute or rule that requires a party to take a certain action within
a certain time frame. Under Petitioner=s logic, roncompliance with * 95.11(3)(f),
Florida Statutes, is a Atrap for the unwary( for any plaintiff seeking to file suit under
the FCRA more than four years after the discrimination occurred. Yet, in Joshua,
supra, this Court specifically endorsed the limitations period in * 95.11(3)(f).
Notably, Petitioner concedes that plaintiffs suing for retaliatory discharge under *
440.205 Acould be expected to comply with * 768.28(6), Fla. Stat., and give the state

> Petitioner:s concern about agencies being Aimmuned from liability for discrimination
based on budget concerns would appear to answer itself: if a state agency terminates
an employee because of a budgetary shortfal, then necessarily the decision was not
based on race, gender, religion or other improper criteria, and therefore would not
congdtitute discrimination in violation of the FCRA.
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pre-suit notice,§ even though there is no reference to * 768.28(6) within the text of *
440.205. Initia Brief at p. 21. It isunclear how compliance with * 768.28(6) would
be any more of a Atragp@ for plaintiffs suing for retaiatory discharge under * 440.205
or for medical malpractice under Chapter 766, Florida Statutes than for plaintiffs
suing under the FCRA.

Petitioner also claims that after a plaintiff provides the required pre-suit notice
to the agency and DFS, Athe matter will be delayed for another one to three months
while the agency has the opportunity to plead or make fina disposition of the claim.@

Initial Brief a p. 13. Petitioner clams that during this Adelay period,i the plaintiff
will continue to accrue lost wages and attorney=s fees. Although it is true that a
terminated employee who has not obtained re-employment will continue to accrue
damages during the short period of time after it files the pre-suit notice under *
768.28(6), it is dso true that the plaintiff may obtain a settlement from the State
during this time frame, which would avoid the necessity for filing a lawsuit. In this
regard, a one to three month waiting period after filing the pre-suit notice seemsfairly
miniscule when compared to fairly lengthy period of time to resolve a claim through
formal litigation.

Finally, Petitioner even goes so far as to cite her disability as areason for why
she should not be required to file a pre-suit notice under * 768.28(6). According to
Petitioner, requiring her to comply with * 768.28(6) would be unfair because she
cannot see the pre-suit notice requirements due to her blindness. Initial Brief at p. 22.

Although DFS certainly sympathizes with the plight of the blind, * 768.28(6) does
not place any more of a burden on Petitioner than on other blind plaintiffs who seek
to bring tort actions against the State, including victims of medical malpractice, who
are required by this Court=s jurisprudence to filethe * 768.28(6) pre-suit notice.
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CONCLUSION

The pre-suit notice requirement in * 768.28(6), Florida Statutes is vitaly
important to DFS in determining if adequate funds have been set aside to investigate,
assess, defend, negotiate and/or pay claims brought against the agencies of the State
of Florida. It isasmple requirement for a claimant to satisfy, and every claimant has
three yearsto do it. It does not frustrate, interfere with, or otherwise conflict with the
Legidaturess intent to prevent discrimination through the enactment of the FCRA.
Accordingly, this Court should follow the guidance of its prior precedent and hold
that clams arising under the FCRA are torts, and therefore subject to the pre-suit
notice requirement in * 768.28(6).

Respectfully submitted,

CONSTANGY, BROOKS & SMITH, LLC

By:

F. Damon Kitchen
ForidaBar No. 861634
Jack R. Wallace
ForidaBar No. 0461740

Attorneys for State of Florida,
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