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ARGUMENT 

 

  It remains undisputed in this case that, upon the service of the 

underlying trial court complaint and summons, the Petitioner (Defendant below) 

timely filed with the court and served upon opposing counsel a responsive 

pleading--- two of them actually--- both denying any liability, as well as 

challenging Plaintiff’s pleadings. 

  The face of the record in this cause shows that, immediately upon the 

filing of a motion merely questioning the validity of his pro-se pleadings, the 

president of the Petitioner instantly engaged counsel to represent the Petitioner 

further.  This is fully in keeping with the law confirmed by this Court in North 

Shore Hospital, Inc. vs. Barber, 143 So.2d 849 (Fla. 1962).  The Petitioner cannot 

possibly be found to be the “dilatory or procrastinating defendant” described by 

this Court in North Shore as previously referenced in Petitioner’s Initial Brief on 

the Merits. 

  By refusing to allow counsel for the Petitioner to file amended 

pleadings and confirming the default against Petitioner, the trial court denied 

Petitioner its fundamental civil right of a trial by jury as enunciated in, and 

protected by, Article I, sec. 22, of the Constitution of Florida.  There had been no 

delay, or any claim of delay, in the administration of justice in this case.  In fact, 

the trial court entered judgment based upon its default against Petitioner slightly 

more than two months after the filing of the action.  Now, well over two years 

later, this Court will consider whether either or both the circuit court and the 

district court have delayed the administration of justice sought by the Petitioner.   

  By upholding the trial court and the Default Judgment entered against 

this Petitioner, the Fifth District embarked upon a path which was contrary to its 

own prior decisions and further conflicted with this Court’s holding in Torrey vs. 

Leesburg Medical Center, 769 So.2d 1040 (Fla. 2000). 

 



 

CONCLUSION 

 

  The opinion of the district court in this case runs counter to this 

Court’s authority in Torrey and North Shore Hospital, and should be overturned.  

This Court should reverse the February 20, 2004, opinion of the Fifth Distric t 

Court of Appeal and require the Fifth District to return this matter to the trial court 

below for further proceedings consistent with the opinion of this Court. 
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