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PRELI M NARY STATEMENT

Appel I ant was the defendant and Appell ee the prosecution in
the Crimnal Division of the Circuit Court of the Seventeenth
Judicial GCrcuit, In and For Broward County. The parties wl|
be referred to as they appear before this Court.

The synbol “R’ will denote the Record on Appeal and

ggll i nclude transcripts of pretrial hearings (Vol. 1-

The synbol “T” will denote the Transcripts (Vol 7-22),

The synbol “SR* will denote the Suppl enental Record on
Appeal ,

The synmbol “A” will denote the Appendix to this brief.

STATEMENT OF THE CASE

On March 4, 1993, Appellant, Ronnie Keith WIIlianms, was
charged by indictnent with preneditated nurder R1-2. Appellant
was convicted and his conviction was reversed by this Court R3-
18. Jury selection on his new trial began on January 26, 2004
T1. At the close of the state’s case, and at the close of al
t he evi dence, Appellant noved for a judgment of acquittal T1259-
60, 1406. Appellant’s notions were deni ed T1262,1406. Appel | ant
was found guilty of nurder in the first degree R437.

The jury’s recomendati on was 10-2 for the death penalty

T1717. On April 16, 2004, the trial court sentenced Appell ant

XVi i



to death R442-444,413-436,A. A tinmely notice of appeal was

filed R445. This appeal foll ows.



STATEMENT OF THE FACTS

GUI LT PHASE

Rut h Lawence Ashly testified that in January of 1993 she
lived at 801 Northeast 28th Street, Apartnment 203, in Wlton
Manors T822. Ashly resided with her son and Lisa Dyke T824.
Appel I ant was St ephanie Lawence’ s boyfriend T827. Appell ant
had been over to Ruth Ashly’ s apartnent before T827. Appellant
had been at Ruth Ashly’s apartnment on Saturday, January 23, 1993
T828-29. Ruth and Appellant had a di sagreenent T829. Ashly
told Appellant not to return to the apartnent T829. Appell ant
asked Ashly if she was going to tell her sister about the
di sagreenent T830. Ashly said no T830. On January 25, 1993,
there was a three-way tel ephone conversation anong Appel | ant,
Ashly and Stephanie Lawence T831. Ashly told Stephani e about
t he di sagreenent between herself and Appellant T830-831. Ashly
did not hear all of the conversation T838. Appellant was upset
that his relationship with Stephanie m ght be ending T838. Ruth
Ashly left for work on Tuesday, January 26, 1993, at 7:15 a.m
T826.

St ephani e Lawence testified that she broke up with
Appel I ant on January 25, 1993 T880. Lawence had broken up with
Appel  ant before T880. ©On the prior occasions, Lisa Dyke got

Appel I ant and Law ence back together T880. The breakup was due



to a di spute between Appellant and Ruth Ashly T881l. Appell ant
told Lawmence that they could work it out T882. Lawence told
Appel l ant not to go around her sister’s house T883. Appell ant
tried to page Lawence 4 or 5 tinmes T884. Law ence’s nunber was
584- 7740 T884. Appellant had been to Ashly’ s apartnent a nunber
of times T886-887. Lawence s brother had been dating Lisa Dyke
T888. The brother noved out of town shortly after Dyke was
killed T888.

El ena Gardner was a 911 operator for the Ft. Lauderdale
Police Department in January of 1993 T861,864. A tape of a 911
call that Gardner received from Apartnment 203 at 801 Nort heast
28th Street was introduced into evidence T871, 1479; SR66.

Oficer Brian Gllespie of the City of Wlton Manors
testified that he was dispatched to N. E. 8'" Avenue, Apartnent
203 at 8:33 a.m T706,707,708. G |lespie knocked on the door of
Apartrment 203 T1380. He could hear a baby crying T714. Lisa
Dyke answered the door T715. Dyke unl ocked the door to |et
G llespie inside T726-27. She was nude but then covered herself
with sonme clothes T715. She was bl eeding T715. There appeared
to be a nunber of stab wounds to her body T715. Gl espie took
her to a couch and began speaking to her T818. Paranedi cs began
treatnent T718. Gl espie asked her nanme and asked her what

happened T717,719. G || espie asked Dyke who harned her and she



sai d, “Rodney” T7205. G| espie asked Dyke who Rodney was T720.
Dyke said that Rodney was Ruth’s sister’s boyfriend T720. Dyke
al so stated, “he raped ne” T721.

Detective Robert Cerat testified that he arrived at the
crime scene at 9:18 a.m on January 26, 1993 T735-36. A knife
was found with a red substance on it T754-55. Prints could not
be lifted fromthe knife T776. There was a red substance on the
bat hr oom door T753. There appeared to be a ridge of a print in
t he substance T754. Cerat collected the purple pants Dyke had
when the officers entered the apartnent T1462. Cerat coll ected
woman’ s underpants and shorts covered with a red substance T757.
Twenty-six latent prints were |ifted fromthe scene T804. There
were no signs of a forced entry and the front door was the only
poi nt of entry T743, 807.

Det ective Daniel Janes testified that on January 26, 1993,
he went to the hospital to see Lisa Dyke T913. Janmes told Dyke
to conmuni cate by noddi ng up and down or sideways T915. Dyke
was unabl e to speak due to tubes in her nmouth T914. Janes had
prepared a photo |ineup and Janes asked Dyke if a person in the
photos did this to her T920. Dyke nodded, “Yes.” Dyke tapped
photo nunmber 5 T920. On January 28, Janes phot ographed Dyke
T924. Janes phot ographed wounds he suspected were bite nmarks

T924. Janes photographed areas of the upper |eft chest, the



breast, arm and back of shoul der T924. Dyke al so pointed
toward her groin area T925. Janes | ater photographed a cut on
Appel l ant’s hand T929. Janes was al so at the scene when

G |l espi e was questioning Dyke and heard her say, “Ronnie did
this to ne, and he is Ruth’s sister’s boyfriend” T910. Dyke
al so said a phone nunber which turned out to belong to Julius
Law ence T910.

Det ective Mark Suchonel lifted latent prints fromthe
apartnment T899- 900.

Dr. Ronald Wight perforned the autopsy on Lisa Dyke on
February 14, 1993 T1136. Dyke had nunerous stab wounds from
nmedi cal procedures T1146. One wound preceded nedical efforts
T1146. There was a wound in the center of the chest through the
chestbone T1146. It nmeasured 4 inches fromthe skin T1148.
Dyke had 6 stab wounds to the back T1152. They were knife
wounds T1154. The wounds were consistent with exhibit 31 and a
| ot of other knives T 1156. There were “so-call ed defensive
wounds” on the hands T1156. The | abeling of these wounds does
not mean that they were caused by a defensive action T1181.
Dyke al so had bitemarks on her body T1156- 60.

Dr. Wight testified that the cause of death was the
di sease or injury which was initiated by the [ ethal chain of

events which is multiple stab wounds T1173. Dyke was killed by



the healing process T1172. The brain does not work as well wth
the | oss of blood T1176-77. The short and long term nmenory go
T1177. Loss of bl ood affects understandi ng and conmuni cati on
T1177. Less than half the people with these wounds woul d not be
conscious if not treated for these wounds for % hour T1179. A
person under this condition could hallucinate T1180. People can
say things that are not true due to this type of trauma T1181
Dyke was under a |arge nunber of nedications T1188. She was on
medi cation that would inpact abilities to reason T1189. The
measuring of the bitemarks was not done in a nethod to reduce
distortion T1188. W thout proper neasuring there can be
distortion which can result in the conparison being untrue
T1186.

Latent fingerprint exam ner Fred Boyd testified that he
received 35 prints for examnation in this case T1036. Three of
the prints Boyd exam ned were of value for identification T1067.
Two prints match Appellant T1034. There was one additi onal
print of value which Boyd was unable to identify with anyone
T1036, 1042.

O ficer David Jones testified that he went to Appellant’s
residence at 6:00 p.m on January 26, 1993 T1058. Jones then
went to the Crisis Center on 19'" Street where he cane into

contact with Appellant T1058. Jones transported Appellant to



the police station T1060. Wen questioned by Jones, Appellant

i ndicated that he knew Li sa Dyke T1063. Appellant denied that
the had been over to her apartnent T1063. Wen asked about a
Band- Ai d on his hand, Appellant said that he had cut his hand
T1063. Appellant was arrested T1063. Dyke Died on February 14
T1064.

Kevi n Noppinger, fromthe crinme |ab of the Broward County
Sheriff’'s Ofice, testified that he exam ned clothing for the
presence of bl ood stains T948. Noppi nger received sanples from
both Li sa Dyke and Appellant T948. Noppinger did not find any
evi dence of semnal fluid on Dyke's panties T967, 973.

Donna Marchese is a forensic serologist with the Broward
County Sheriff’'s Ofice T1073-74. Marchese perfornmed a DNA- RFLP
anal ysis on nunerous itens T1076. The DNA on the dust ruffle
and knife matched Lisa Dyke’'s T1100. The DNA fromthe
sweat pants and child s shirt matched the DNA from Appel | ant
T1100. Marchese was unable to get a DNA profile fromthe
underwear or pants T1102. The frequency occurrence of a match
of Appellant’s DNA in the black populationis 1 in 120 mllion
T1107. Marchese admtted that m stakes happen in the Broward
| aboratory as recently happened T1120.

Dr. Martin Tracy testified that he is a professor of

bi ol ogy and in 1995 was asked to review the statistical



interpretation in this case T1198. He was never asked to
interpret the initial data T1198. The DNA sizing in this case
was within the window margin of error T1201. The data bases
used had approxi mately 200 people in the Caucasian data base and
approxi mately 200 people in the African Anerican data base
T1205. The frequency match of Appellant’s DNAis 1 in 120
mllion T1208. The frequency match of Dyke’s DNAis 1 in 2
billion T1208.

Dr. Richard Souviron is a dentist specializing in forensic
dentistry T1217. Souviron was asked to becone involved in this
case by the prosecutor’s office T1222. Souviron opined that:
State’s Exhibit 46 is a human bite mark on an arm State’s
Exhibit 43 is a human bite mark on a back; State's Exhibit 45 is
a bite mark T1226-1230. In Souviron' s opinion wthin reasonable
dental certainty the teeth of Appellant left the State s Exhibit
45 bite mark T1244. 1t was doubtful that the force used in the
St yrof oam nodel used for conparison purposes was the same anount
of force that was used T1243. The bite mark on the back versus
t he breast was different because of distortion Gl249. In
Souvirin's opinion the bite mark on the breast was nmade by
Appel  ant T1251. The nolds that Souviron used did not reflect
the distortion in the photos of the bite marks T1255. Bite mark

conparison is nore positive on exclusion than inclusion



T1251. The difference between the bite mark on the victimand
Appel lant’ s teeth was based on distortion T1256. The Anerican
Board of Forensic COdontol ogy sets guidelines for photo bite

mar ks and anal ysis T1253. State’'s Exhibit 45 does not conform
to those guidelines T1253. The purpose of the guidelines is to
prevent or mnimze distortion T1253.

Courtney Myloff lived in apartnent 202 of WIton Manors
T846. At eight o' clock in the norning Myloff heard a fenuale
screamng for help fromthe next apartnent #203 T850. The
screanming lasted for 5 mnutes T850. The scream ng could have
been less than 5 mnutes T854. Police arrived 20 to 30 m nutes
after the screamng stopped T852. M/l off did not call the
pol i ce T855.

Wanda Walters is a registered nurse who cared for Lisa Dyke
at the Broward General Medical Center T993-93. Wilters treated
Dyke’s upper |eft back wound, a thunb on her |eft hand, and her
left groin area T994.

Elliot Matregrano is the director of nedical records for
Wexford Heal th services which provides nedical care fo i nmates
at the Broward County Sheriff’'s Ofice T1286. The nedi ca
records of Appellant were placed into evidence T1286.

Clinita Lawence testified that Appellant is her younger

brot her and he was living in her hone in 1993 T1292. On the
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nor ni ng of January 26, 1993, Appellant was very unlike hinself -
he was high T1294. Law ence saw Appellant prior to | eaving for
work T1296. Lawrence usually leaves for work a little before 8
a.m T1296. Lawence heard her husband tell Appellant to feed
the dog T1296. Appellant did not respond which is unusual

T1296. Lawence called to Appellant and asked why he did not
get up T1297. There was no response T1297. Law ence wondered
what was goi ng on T1298. Law ence called out again and
Appel I ant cane out of his room T1300. Appellant | ooked as

t hough he was hal l uci nati ng, he was tal king out of his head, he
was talking to the dog T1300. Appellant was so high he could
barely stand up T1301. Law ence asked what was wong but could
not get any response T1301l. Lawence did not want to | eave
Appel lant in the condition he was in T1301-02. Law ence took
Appellant to a facility T1302. Wen they got there the facility
peopl e were waiting T1303. Appellant’s pupils were dilated and
his speech slurred T1312.

Appel lant testified that he lived with his sister and her
husband in 1993 T1329. Appellant considered them his nmom and
dad because they raised himT1330. Appellant was dating
St ephani e Lawrence at that tinme T1330. Appellant had visited
Rut h Lawrence’s residence nunerous tinmes T1331. On January 25,

Appel | ant, Stephanie and Ruth had a three-way tel ephone cal
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T1331. Stephanie wanted to termnate their rel ationship because
of a disagreenent Appellant and her sister were having T1332.
Appel  ant was not upset with Ruth T1344. Appellant asked
Stephanie to talk about it but she refused and hung up the phone
T1333. Appellant called her again but received no response
T1333. Appellant never spoke to her again T1333. Appellant was
upset about the breakup but was not angry R1334. As a result of
bei ng upset Appellant drank and used drugs T1334. He drank a
fifth of rumand coke T1334. He had crack cocai ne, powder
cocai ne and weed T1334-35. Appellant |laid down on his bed
because he did not feel well T1335. The next norning he got up
and drank nore and finished off the drugs T1337. He did it in
t he backyard by the pool house T1338. Appellant renenbers going
to the house but does not know what happened after that T1338.
Appel I ant next found hinself in a facility and soneone call ed
his name T1338. Appellant was taken to the station and asked
sonme questions T1338. Appellant was then put in the Broward
County Jail infirmary for three days T1338. Appellant was given
medi cation for drug and al cohol use T1338.

M chael Elwell testified that on January 26, 1993, he was
the director of nental health services in Broward County

including the facility at 19'" Street T1394. It was a Baker Act
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receiving facility T1397. One was not free to | eave once
adm tted T1400.

PENALTY PHASE

Dr. Janmes Ongley testified that in 1984 he was an Associ ate
Medi cal Exam ner and perfornmed an autopsy on Gaynell Jeffrey
T1566. Jeffrey died frommultiple gunshot wounds T1570.

Appel lant’ s prior convictions for indecent assault and
second degree nmurder were introduced into evidence T1577-78.

Robin Jeffrey testified that she was Appellant’s girlfriend
in 1984 T1581. She broke up with Appellant T1582. Appel |l ant
tried to reunite but Jeffrey’'s sister intervened T1582.

Sybil Jeffrey French testified that on Septenber 11, 1984,
the fam |y sat around and watched TV T1585-86. French never saw
her sister Gaynell Jeffrey the next nmorning T1587. There was
bl ood in the house and in the back seat of French’s car
T1587, 1591.

Deputy D.P. Edwards testified that Appellant cane to the
resi dence of Kinberly Tynes and forced her in a roomand told
her he would kill her if she did not conply T1591-95. Appell ant
penetrated Tynes’ vagina with his finger T1596. Tynes said she
was in fear T1597.

Arthur Lewis is 39 years old and had known Appell ant for

all his life T1600. Appellant was the punching bag of the
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nei ghbor hood T1601. Appellant was al ways picked on and was
al ways beat up T1601. He was nmade fun of and the beating never
st opped T1601.

Clinita Lawence testified that she is Appellant’s sister
T1613. Their nom di ed when Appel |l ant was seven years old T1613.
Appel lant’ s father was never involved in his life T1614.

Law ence rai sed Appel lant T1620. After their nother’s death,
they lived in an abandoned car for a while T1615. It was a
convertible in the ghetto T1615. Wen it rained they got wet
T1615. This went on for 3 nonths T1616. They sold bottles and
cans to get by T1617. dothing included things found in the
trash T1618. Appellant was very afraid as a child T 1616. He
was 10 years old in the 1st grade T1617. He did not do well in
school T1617. Appellant was constantly picked on and beat on in
school T1618-19. Appellant did not finish school T1619.
Appel I ant had a very, very hard |life T1619.

Her man Rui se testified that he is a correctional officer
who supervi sed Appellant for 3 years T1631. Appellant got al ong
with other inmates and stayed out of trouble T1630. Ruise never
had a problemw th Appellant T1629.

Dr. Mchael Walczak is a doctor of psychology T1632. Dr.
Wal czak testified that Appellant had a troubl ed background

T1634. After Appellant’s nother died, Appellant lived with his
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sister in the back of a car T1634. Appellant was very smal

and constantly abused in school T1634. Appellant did not have a
nmot her and father to teach himright fromwong T1635. He did
not have role nodels T1635. Appellant used al cohol and cocai ne
T1635. Appellant was able to hold a job but was always fired
for stealing noney to buy drugs T1636. The drugs Appellant took
could affect his nenory T1637. After the incident Appell ant
spent 3 days in a detox facility because they were concerned
Appel I ant was havi ng detox problens T1637. Dr. \Wal czak opi ned

t hat Appellant was not able to function normally at the tine of
t he of fense due to being under the influence of a significant
amount of intoxicants T1638.

Dorthea Simmons testified that she was Appellant’s next
door nei ghbor T1609. Simons thought Appellant was on drugs
because of the way he was acting T1610. Simmons testified that
after prison Appellant tried to help hinself and tried to find
wor k T1611.

Carter Powell is a corrections deputy who has known
Appel l ant for 2 years T1605. Appellant has been a nodel
prisoner T1606. He has caused no problens T1606. Appellant has
no disciplinary reports T1606. Mst of the conversations that

Powel | has had with Appell ant have been about their common faith
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in Jesus T1607. Carter has seen Appellant attend church
services T1607.

SUMVARY OF THE ARGUMENT

1. Qut-of-court statenents of Lisa Dyke were not
adm ssi bl e as hearsay exceptions involving excited utterances or
dyi ng declarations. Under the excited utterance exception if
there is tinme for reflection it nust be shown that the decl arant
did not engage in reflection. The state could not prove this.
The fact that the declarant is excited will not overcone the
| ack of proof of reflection. Under the dying declaration
exception, it nmust be shown that the declarant had an absence of
all hope of living. The state did not prove this. Dyke did not
testify in this case. The adm ssion of the out-of-court
statenents viol ated Appellant’s confrontation rights. The
adm ssion of the statenents was not harmless. It was reversible
error to admt the statenents.

2. During the guilt phase, the trial judge took the role
of the prosecutor in advocating for the adni ssion of evidence
agai nst Appellant. The trial court also entered an order
admtting this evidence before giving Appellant the opportunity
to be heard. During the penalty phase the trial court once
again took on the position of an advocate by advocating an

aggravating circunstance never offered by the state. The trial
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court’s departure fromneutrality deprived Appellant due process
and a fair trial.

3. The jury was permtted to use a transcript of the 911
call, which was created by the state, over defense objection
The transcript editorialized and enphasi zed certain portions of
the statenment. The transcript also provided suggestions how to
interpret certain words that were not clear on the tape. It was
error to permt the jury to use the transcript.

4. Evi dence was introduced that Lisa Dyke was pregnant.

The pregnancy was irrelevant and its prejudicial effect was

greater than its probative value. It was error to admt this
evi dence.
5. First degree felony nurder requires that death occur

prior to the end of the felony. It is undisputed that Lisa Dyke
died long after (February 14, 1993) the fel ony had ended
(January 26, 1993). It was fundanental error to submt felony
nmurder to the jury.

6. There was insufficient evidence of sexual battery in
this case. It was error to instruct the jury on felony nurder
wi th sexual battery as the underlying felony and on sexua

battery in the penalty phase.
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7. It was error to admit the out-of-court conclusion that
Li sa Dyke was “raped.” Statement as to the facts which
constitute a rape are adm ssible, but the opinion or conclusion
t hat sonmeone had been raped is not adm ssible.

8. The state failed to prove preneditation. Thus, it was
error to deny Appellant’s notion for judgnent of acquittal.

9. The Grand Jury never charged Appellant with fel ony
murder. It is fundanmental error to try a crine not charged by
the Grand Jury.

10. The state gave no notice that it was proceeding on the
theory of felony nurder. It was error to allow the state to
proceed on the charge of felony nurder.

11. An instruction on presunption of innocence was not
given as to felony nurder. The failure to give such an
instruction was reversible error.

12. The trial court erred in failing to instruct the jury
that it nust reach a unani nous verdict finding either
preneditated or felony nmurder in order to convict in the first
degr ee.

PENALTY PHASE

13. Wile civil cases involving noney may permt the
m ni mal burden of proof to be by the preponderance of the

evi dence, the certitude for deciding the severe and irrevocable
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penalty of death must involve a greater burden. Recently other
jurisdictions have nmandated such a burden. Appellant was denied
his right to a reliable capital sentencing and due process by
the failure to instruct that the factfinder nust determ ne
beyond a reasonabl e doubt that the aggravating circunstances

out wei gh the mitigating circunstances.

14. Recently, other jurisdictions have condemmed the
procedure of placing the burden of showing that mtigating
ci rcunst ances outwei gh aggravating circunstances. Instructing
the jury to determ ne whether sufficient mtigating
ci rcunst ances exi st to outwei gh aggravating circunstances places
a hi gher burden of persuasion on Appellant and viol ates the
Ei ght Anendnent, Fundanental Fairness and Due Process.

15. The trial court erred in finding that the killing was
cold, cal cul ated and preneditated.

16. The trial court failed to nake the required findings
that “sufficient aggravating circunstances exist” to justify the
death penalty. Thus, pursuant to 8§ 921.14(3) the sentence of
deat h must be vacated and a |ife sentence nust be inposed.

17. The jury instruction stating that the jury only
consider mtigation after it is “reasonably convinced” of its

exi stence i s inproper.
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18. For an offense to qualify for the prior violent felony
aggravating circunstance, violence nust be an inherent el enent
of the felony. Because violence is not an inherent el enent of
i ndecent assault, it was inproper to use indecent assault as an
aggravating circunstance.

19. It was error to find that the killing was especially
hei nous, atrocious and cruel.

20. The death penalty is not proportionally warranted
here.

21. Florida s death penalty statute is unconstitutiona
where one is eligible for the death penalty nerely by being
convicted for violating 8 782.04 of the Florida Statutes.

22. Florida's death penalty statute is unconstitutional

under Ring v. Arizona, 536 U S. 584 (2002) and Furman v.

Georgia, 408 U.S. 238, 313(1972).
ARGUNVENT
The follow ng errors, separately or cumulatively, require
reversal of the convictions and/or sentences at bar.
PO NT |

THE TRI AL COURT ERRED I N ADM TTI NG LI SA DYKE' S QUT- G- COURT
STATEMENTS | NTO EVI DENCE

A pretrial hearing was held on the adnmissibility of out-of-

court statenments nade by Lisa Dyke during a 911 call, at the
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crinme scene, and at the hospital. Appellant noved to exclude
the out-of -court statenents R55-56, 74-75; SR153, 164- 166. The
trial court overruled the objections and held that the
statenments were adm ssi bl e R320-332. Appellant renewed his
notions at trial T664, 718, 859, 867, 910, 915, 917-918. The noti ons
were denied and the statenents were admtted into evidence
T665, 718, 859, 867, 871-75, 910, 915,918. This was reversible error.
Evidentiary rulings that are not pure questions of |law fall
under an abuse of discretion review. However, the rulings
contrary to the evidence code constitute an abuse of discretion.

Taylor v. State, 601 So. 2d 1304, 1305 (Fla. 4'" DCA 1992)

(discretion “narrowmy limted by the rules of evidence.”);

Nardone v. State, 798 So. 2d 870, 874 (Fla. 4'" DCA 2001) (no

di scretion to nake rulings contrary to evidence code); Johnston
v. State, 863 So. 2d 271, 278 (Fla. 2003).

Due to unique circunstances of this case the trial court’s
di scretion was very narrow, if even exercised at all. The tria
court entered its order prior to hearing argunent of counse
SR154. The trial court admtted the evidence based on a theory
not advanced by the parties. See Point Il. Thus, the evidence
as to the predicate for the theory was never devel oped. Under
such circunstances there could not be a proper exercise of

discretion. |In addition, as will be discussed |later the trial
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court used the incorrect |legal standard in analyzing the
adm ssibility of evidence. Use of an incorrect standard is per
se an abuse of discretion.

The content of the out-of-court statenments were that
Appel | ant was the person who stabbed Lisa Dyke and that he had
raped her. Both types of statenments were inportant to the

state’s case. The statenent regarding the rape goes to prove

the felony nurder charge. It also is relevant to prove
prenmeditation as it provides a potential reason for killing —to
cover up the rape. It also mght rebut any idea that the
killing arose fromany type of enotional dispute rather than

prenedi tation
A key issue in analyzing the adm ssibility of the out-of-
court statenents involves the declarant’s state of mnd. As one
W t ness expl ai ned, Dyke’s primary concern seened to be letting
authorities know who she felt was responsible for the attack:
A | can’t say that she did not have concern for
i mm nent death, but her concern at that point is, as
far as | can renmenber, was to at |east speak to the
police officers to et them know who she felt possibly
did this to her...
R518.

Q Did she express any concern for herself to you on
that first day?

A At that time, | don't remenber. | know she was
concerned about the baby and she wanted to speak to
the authorities.
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R524. The introduction of the hearsay statenents deprived

Appel lant of his right to confrontation, due process, and a fair
trial under the Fifth, Sixth and Fourteenth Anendnents to the
United States Constitution and under Sections 2, 9, 16 and 22 of
the Florida Constitution. Each of the statements will be

addr essed i ndividually.

1. LI SA DYKE' S 911 STATEMENTS

After the incident, Dyke called her boyfriend (SR112, 106),
Julius Lawrence, showered and cl eaned herself, and then called
911. During the 911 call, Dyke was asked what had happened.
Dyke responded that Appellant had stabbed and raped her T1479.
The trial court held that Dyke' s out-of-court accusations were
adm ssi bl e as excited utterances R329.

A “911 call reporting a crine preserved on tape is a nodern
equi val ent, nade possi ble by technol ogy, to the depositions

taken by magistrates...” People v. Cortes, 781 N.Y.S. 2d 401,

415 (N. Y. App. 2004); see also State v. Powers, 99 P.3d 1261

(Wash. App. 2004) (911 call to report donmestic violence was
testinmonial). The introduction of the 911 tape viol ated

Appel lant’s right to confrontation.

A. Li sa Dyke’'s out-of-court statenments do not
qualify as excited utterances.
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Because the basis for the excited utterance exception has
been historically in question,® the exception should be applied
only where the requirenents are clearly net. Moreover, it is
well -settled that statutes are to be construed agai nst the party

claimng the statutory exception. Pal-NMar Water Managenent

District v. Board of County Conmi ssioners of Martin County, 384

So. 2d 232 (Fla. 4'" DCA 1980).
The rationale for the excited utterance exception lies in
the special reliability by excitenment superseding the powers of

reflection. See Ham lton v. State, 547 So. 2d 630 (Fla. 1989).

The utterance is reliable because it is inpelled, rather than
the result of reflection. Lisa Dyke's statenments shoul d not
have been admtted into evidence.

A statenent does not becone adm ssible as an excited
utterance nerely because the victimis in an excited state; the
key is whether there is tine for reflective thought:

A statenent as to what occurred does not becone

adnm ssible nerely because the victimis still in an
excited state. If “the tinme interval between the
event and the statement is |ong enough to permt
reflective thought, the statement will be excluded in
t he absence of sonme proof that the declarant did not
in fact engage in a reflective thought process.”
State v. Jano, 524 So. 2d 660, 662 (Fla. 1988)
(quoting Edward W Clearly, McCormic On Evidence, 8

! As noted in McCormick On Evidence (2nd Ed.) § 297, ftnt.
9, the reliability serving as the basis for the exception may be
out wei ghed by the distorting effect of the excitenent.
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297 at 856 (3d ed. 1984). See also Rogers v. State,
660 So. 2d at 240.

Charlot v. State, 679 So. 2d 844, 845 (Fla. 4'" DCA 1996)

(enmphasis added). |If there is tinme for reflective thought, the
statenment will not be adm ssible as an excited utterance unl ess
there is proof that the declarant did not engage in reflective
t hought :

Per haps an accurate rule of thunmb m ght be that where

the tine interval between the event and the statenent

is long enough to permt reflective thought, the

statenent will be excluded in the absence of sone

proof that the declarant did not in fact engage in a
reflective thought process.

State v. Jano, 524 So. 2d 660, 662 (Fla. 1988).

The state never showed that Dyke s statenents were excited
utterances. This was for good reason. The state never sought
to introduce Dyke's statenments as excited utterances — it only
sought to admt the statenents as dying declarations. See R292-
298; SR155. As a result certain necessary evidence was never
introduced in order to properly determ ne the issue.

The 911 call was nmade approxinmately thirty (30) m nutes

after the event. The state nust show that Dyke was continuously

under the excitenent caused by the event rather than becom ng
reexcited when later tal king or thinking about the event. See

State v. Jano, 524 So. 2d 660, 663 (Fla. 1988) (“The fact that a

declarant |long after the occurrence of a startling event once
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agai n becones excited in the course of telling about it would
not permt the statenent to be introduced as an excited

utterance.”); State v. Skolar, 692 So. 2d 309, 310 (Fla. 5'" DCA

1997) (statenent after startling event is not adm ssible “even

t hough decl arant once again becones excited in the course of
telling the event”). However, evidence regarding a phone cal
Dyke made to her boyfriend, Julius Lawence, between the tine of
the attack and the 911 call, was never introduced. This is

necessary evidence to show Dyke was under continuous stress

caused by the event prior to the 911 call.

Wt hout the evidence of what occurred during the 30 m nutes
bet ween the event and the 911 call, particularly the phone
conversati on between Dyke and her boyfriend, the predicate for

adm ssibility of the 911 call was not net. See Hutchinson v.

State, 882 So. 2d 943 (Fla. 2004). In Hutchinson, a statenent

was held not to be adnissible as an excited utterance where
there was no evidence as to what occurred during the 30 m nutes
bet ween the event and the phone call

In this case, the tine between the startling event
(the fight between Renee and Hutchi nson) and the

t el ephone conversation is not clearly ascertainable
fromthe record. The nost that can be said is that
the fight probably occurred between 7 p.m (the
approximate time of Renee’s conversation w th another
friend) and 7:30 pm (the approximate tinme of Renee’s
conversation with Pruitt). W=thout nore information,
we can only speculate as to whether Renee engaged in
reflective thought. However, this was a | ong enough
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time interval to permt reflective thought. “[Where
the tine interval between the event and the statenent
is long enough to permt reflective thought, the

statenent will be excluded in the absence of sone
proof that the declarant did not in fact engage in a
reflective thought process.” State v. Jano, 524 So.

2d 660, 661 (Fla. 1988) (quoting Edward W C eary,
McCormi ck on Evidence, § 297, at 856 (3d ed. 1984)).
There is no evidence in the record to show what
occurred between the fight with Hutchinson and the
phone call to Pruitt. Absent sone evidence that Renee
did not engage in reflective though, the statenent to
Pruitt cannot be admtted as an excited utterance...
See e.g. Rogers v. State, 660 So. 2d 237 (Fla. 1995)
(finding that the victimhad eight to ten m nutes for
reflective thought, but based on wi tness testinony
regarding the victims behavior during that tine
period, the victimdid not engage in reflective

t hought, and the victinis statements were adm ssi bl e
as an excited utterance).

882 So. 2d at 951-952 (enphasis added).

Dyke cal l ed her boyfriend Lawence after the attack but
prior to making the 911 call. However, no evi dence was
presented as to what occurred during the call. The boyfriend s
activity, or inactivity, was very suspicious. There is no
evi dence that Julius Lawence indicated that Dyke was excited or
in stress. Despite getting the call, there was no evidence that
Law ence responded by going to Dyke's apartnent. Nor is there
any evidence that he called 911 or police on her behalf.
Apparently, Law ence believed Dyke had the situation under
control, and did not need help. Regardless, the point is that

the state needed to introduce evidence of Dyke' s phone
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conversation with Lawence in order to show that Dyke was
continuously under the stress of the attack so as to shut down
reflective thought. The state did not do so.

Al so, as explained in Hutchinson, the fact that the

decl arant was crying, upset and excited at the tine of the
statement will not be sufficient to qualify the statenments as
excited utterances:

The fact that Renee was crying when she called Pruitt
is not, by itself, sufficient to denponstrate that
Renee did not engage in reflective thought. “A
statenment as to what occurred does not becone

admi ssible nerely because the victimis still in an
excited state.” Charlot v. State, 679 So. 2d 844, 845
(Fla. 4'" DCA 1996). Because the record does not
descri be the fight between Renee and Hut chi nson, or
provide the tine the fight was over, we have no

evi dence upon which to base a concl usion that Renee
did not engage in reflective thought. Renee’s
statenments to Pruitt are not, therefore, adm ssible
under the excited utterance exception to the hearsay
rule.

882 So. 2d at 952; see also Bl andenburg v. State, 890 So. 2d 267

(Fla. 15' DCA 2004).
The evidence that was introduced showed nore than enough

time for reflective thought. See Hutchinson v. State, 882 So.

2d 943 (Fla. 2004) (30 m nutes and no evidence declarant did not

reflect); Blandenburg v. State, 890 So. 2d 267 (Fla. 1°' DCA

2004) (statenents 15 to 20 mnutes after the event were not

excited utterances even though officer testified declarant was
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crying, upset and in pain where there was anple tine for
refl ection).

Dyke’ s conversation with the 911 operator occurred after a
phone call with Julius Lawence and approximately 30 m nutes
after the event. This certainly is tinme enough for reflective
t hought. Al so, Dyke actually engaged in a reflective thought
process in conversing with the 911 operator. Dyke's reflective
t hought process included going back in her nmenory to coll ect
phone nunbers in an effort to identify the suspect SR69. Dyke’'s
actions also show very reflective thought. After the attack,
Dyke | ocked the door to her apartnent T726-27. This shows
reflective thought. Wien Oficer Gllespie arrived Dyke had the
presence of mnd to try to exercise nodesty by covering herself
up SRO6. This is reflective thought. The state argued that
after the attack and before the police cane, Dyke showered
T1429. This is reflective thought. The state failed to show an
excited utterance -- especially where there was evi dence of
anple tinme for reflective thought and there was evi dence of
actual reflective thought. It was error to allow the
i ntroduction of the hearsay statenents.

The introduction of the hearsay statenents deprived
Appel lant of his right to confrontati on and due process under

the Fifth, Sixth and Fourteenth Amendnents to the United States
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Constitution and under Article |, Sections 9 and 16 of the
Fl ori da Constitution.

B. Dyke' s statenent that Appell ant raped her was not
har m ess.

As beneficiary of the error, the state has the burden to
prove beyond a reasonabl e doubt that the error “did not
contribute to the verdict or, alternatively stated, that there
isS no possibility that the error contributed to the conviction.”

State v. DiGuilio, 491 So. 2d 1129, 1138 (Fla. 1986).

Dyke's statenent that she was “raped” was particularly
prejudicial — especially in light of the | ack of evidence of
sexual battery.? The prosecutor argued that Dyke's testinony
that she was raped proved felony nurder T1429. Thus, the error
cannot be deened harnl ess.

In addition, the statenent regarding rape could contribute
to a preneditation finding. The sexual battery provides a
possi ble notive for the killing — covering up the sexua
battery. In fact, the prosecutor specifically argued to the
jury that Appellant had not intended to kill Dyke until after he

had raped her:

2 Even if this Court should disagree with Appellant’s

argunent concerning the sufficiency of the evidence of sexual
battery, it cannot be said that the evidence was so convincing
that the hearsay rape statenent would be harm ess.
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| submit to you, |adies and gentlenmen, and Lisa
testified that he raped her, and you will hear it on

the tape. You heard what she said, he raped ne, | was
raped ... and | submt to you, |adies and gentl enen,
he raped her, and he raped her, before he decided to
kill her.

T1428-29 (enphasi s added).

| f Appellant was the perpetrator, the evidence showed that
he did not go to the residence with a weapon (the weapon cane
fromthe residence). The evidence did not show a plan to kill.
There was no forced entry. Dyke was alive at the scene. No
| et hal wounds were inflicted. Dyke would eventually die 19 days
later frominfection, but not a wound itself. The trial court
found that she was never unconscious. |In fact, she was |eft
anbul atory and was able to shower, |ock the door, and nmake phone
calls before calling 911. Leaving her anbulatory and able to
seek aid is inconsistent with an intention to kill. This smacks
of a crime of opportunity rather than a preneditated killing.

C. Dyke's statenment that “Rodney” stabbed her was
not harni ess.

Al so, Dyke’'s out-of-court statenment that “Rodney” had
st abbed her was not harm ess. Although the statenment was not
concl usive of guilt (accusing boyfriend Rodney whereas Appel | ant
was ex- boyfriend Ronnie) such hearsay could still contribute to

the verdict.
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O her evidence does not render the error harm ess. O her
evi dence may have contributed to the verdict, but the other
evi dence was not conclusive of guilt.® Regardless, the other
evi dence does not detract fromthe fact that it cannot be shown
beyond a reasonabl e doubt that the out-of-court statenents did

not contribute to the verdict.

2. STATEMENT TO OFFI CER G LLESPI E

Oficer Gllespie went to Lisa Dyke's apartnent to
i nvestigate the stabbing SR72. Wen Dyke first opened the door
she had the presence of mnd to try to conceal the fact she was
naked SR74,86. G| espie questioned Dyke whil e paranedics
treated her SR81. Wen Dyke indicated that she was afraid she
was going to die, Gllespie reassured her and told her, “You are
not going to die” SR81. Paranedics al so gave her encouragenent
SR82.

The primary purpose of making hearsay inadm ssible is
because such statenents are not subject to confrontation. State

v. Freber, 366 So. 2d 426 (Fla. 1978). The hearsay rule is

% For exanple, Dyke's statement at the hospital consisted

of “noddi ng” when asked questions. Dyke never denonstrated the
ability to shake her head. Thus, the hospital statenents may
have been far from conclusive in the eyes of the jury - even
t hough they may have contributed to the verdict.
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inextricably intertwined with the Confrontati on O ause of the

Si xth Amendnent. GChio v. Roberts, 100 S.C. 2531 (1980); Evans

v. State, 838 So. 2d 1090, note 5 (Fla. 2002) (hearsay rule and
right of confrontation are so closely related that hearsay
objection was sufficient to assert confrontation issue). 1In the
present case Dyke's statenents to G|l espie abridged Appellant’s
right to confrontation and did not fall w thin any hearsay

excepti on.

A. Crawford v. Washi ngton, 541 U. S , 124 S. Ct.
1354 (2004).

Crawford holds that if an out-of-court statenent froma
non-testifying witness is testinonial it may not be admtted
against a crimnal defendant. Dyke's statenents to Gl espie

during his investigation were clearly testinonial. See Lopez v.

State, 888 So. 2d 693, 700 (Fla. 1°' DCA 2004). G |lespie canme
to the residence to investigate and he gathered information.

The information G Il espie gathered in his investigation was used
to arrest Appellant.

While the statenments to Gllespie were testinonial, in
Crawford the Court |left open the question as to whet her
testinoni al dying declarations were adm ssi bl e.

In Crawford the Court rejected the claimthat judicia

evaluation of reliability is sufficient to determ ne
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reliability. Cross-examination is required to show the
reliability of testinonial evidence.

The | one basis for even considering testinonial dying
decl arations to be adm ssible is possibly based on its
historical adm ssibility. However, Appellant submts that the
dyi ng declaration used historically is far different than the
dyi ng declaration of today. Historically the dying declaration
was considered extrenely reliable because it was nmade as if
“under solem oath to God at the tinme of reckoning” and thus
“decl arations of a dying person were considered equivalent to
the evidence of a living wtness under oath before God.” U.S.
v. Jordan, 2003 W. 513501 (Col o. March 5, 2005) at *3; D xon V.
State, 13 Fla. 636 (Fla. 1869) (declaration made “when every
hope of this world is gone” ... “A situation so solem and so
awful is considered by the law as creating an obligation equal
to that which is inposed by an oath adnministered in court”).
The declaration was adm ssible only in a hom cide case to show
the nortal blow and by whomit was comrtted.

The dying declaration today is not based on the sane
prem se. It does not matter if the declarant is God fearing or
believes that his final words are under oath to God. The
declaration is no longer limted to hom ci de cases, but is

adm ssible even in civil cases. § 90.804(3). The nodern dying
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declaration sinply is not the same as the earlier historical
dyi ng declaration. The only court to have anal yzed the change
in the dying declaration has concluded that they are not

excepted fromthe unbrella of Ctawford. See U.S. v. Jordan,

2005 W 513501 (D. Colo. March 5, 2005).

Wil e the need for confrontation may not have been as vital
due to the reliability of a historical dying declaration with
its oath to God, this is no longer true today. 1In this case the
decl aration was that a current boyfriend “Rodney” was the
perpetrator (versus “Ronnie” who was an ex-boyfriend). The
decl aration al so included a conclusory statenent that a rape
occurred. These statenents are not so reliable that there would
be no utility of confrontation.

B. Dyke's statenents to Oficer G| espie do not

constitute dying declarations either under
hi storical or nodern theory.

Assum ng arguendo that the nodern day testinonial dying
decl arations do not violate the dictates of Crawford, the
statenents by Dyke to Oficer GIllespie do not constitute dying
decl arati ons. Because the nodern day testinonial dying
declarations have little of the reliability of their historica
predecessor, they should be strictly construed.

| Dyke's statenents to Oficer Gl espie wuld not

neet the historical requirenents for dying
decl arati ons.
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As noted above, dying declaration were historically
admi ssi bl e because God-fearing people would not dare lie before
meeting their naker and treated their statenent as an oath
before God. At bar, there was no evidence that Dyke was a
religious person or that she even believed in God. There was no
evi dence that she felt as if she were under an oath-Ilike
obligation. It is the state’s burden, as proponents of the out -
of -court statenments, to lay a foundation that the dying
decl arations had the basis that existed at common |aw. The
state failed to do so.

1 Dyke's statenents to Oficer Gllespie did not qualify as

dyi ng decl arati ons under present |aw

It is well-settled that statutes are to be construed
agai nst the party claimng the statutory exception. Pal-Mar

Wat er Managenent District v. Board of County Comm ssioners of

Martin County, 384 So. 2d 232 (Fla. 4'" DCA 1980).

Belief or fear of death by the declarant will not be
sufficient to qualify a statenent as a dying declaration — there

nmust be an absence of all hope of living. |In Shepard v. United

States, 290 U.S. 96, 54 S.C. 22, 78 L.Ed.2d 196 (1933), the
United States Supreme Court held that the victins statenent

that “... she was not going to get well; she was going to die”
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was not a sufficient predicate for a dying declaration because,
even though it indicated a fear or belief of death, it did not
i ndi cate an abandonnent of all hope of recovery:

To make out a dying declaration, the declarant mnust
have spoken wi thout hope of recovery and in the shadow
of i npending death. ... Not hing in the condition of
the patient of May 22 gives fair support to the

concl usi on that hope had then been lost. She may have
t hought she was going to die and have said so to her
nurse, but this was consistent with hope, which could
not have been put aside without nore to quench it....
Fear or even belief that illness will end in death
will not avail itself to make a dyi ng decl aration.
There nust be a settled hopel ess expectation...

54 S.Ct. at 23-24 (enphasis added).

For a statenent to qualify as a dying declaration the
declarant nust: 1) know that death was imm nent and inevitable
and; 2) there nust be absence of all hope of recovery:

Dyi ng decl arations in cases of hom cide form an
exception to the rule against the admssibility of
hearsay evidence. The |aw regards the decl arant, when
in the presence of inmnent and inevitable death, as
bei ng under as solem an inspiration to tell the truth
as though he were pledged thereto by oath. To render
such decl aration adm ssible, however, the court nust
be satisfied that the deceased declarant, at the tine
of their utterance, knew that his death was i nm nent
and inevitable, and that he entertai ned no hope

what ever of recovery. This absence of all hope of
recovery, and appreciation by the declarant of his
speedy and inevitable death, are a prelimnary
foundation that nust always be laid to make such

decl arati ons adm ssi bl e.

McCrane v. State, 194 So. 2d 632, 636 (Fla. 1940) (quoting from

Lester v. State, 20 So. 232, 233 (Fla. 1896)).
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The state did not show, and the trial court did not find,

t hat Dyke had no hope of recovery. |In fact, the evidence showed
that Oficer Gllespie gave Dyke hope of recovery (“you are not
going to die” SR81) and the paranedi cs al so gave Dyke words of
encour agenment SR82. The paranedics treated Dyke while Oficer
G || espi e questioned her SR84.

Havi ng made the statenents during treatnent designed to
bri ng about recovery does not show no hope of recovery, it shows
the opposite -- that there was hope for recovery.

Al t hough Dyke was being treated at the tine of the

statenents, this court made it clear in McCrane, supra, that the

decl arant’ s physical condition is not the deciding factor in the
dyi ng decl aration issue, but the key is whether the thought of
any hope had been elimnated fromthe declarant’s m nd:

The matter to be decided is not altogether what the
real condition of the declarant was. It nmust be shown
that the declarant was, in extrem's, near to inpending
deat h; but although this may be clearly show, if it
appears that the declarant did not realize that
condition, and in spite of what was apparent to

ot hers, he entertained the thought or hope that he
woul d recover or that death was not yet inmm nent or

cl ose at hand, his declaration would not be admi ssible
in evidence as a dying declaration, though it m ght be
adm ssible if made in the presence of the accused.

194 So. 2d at 636 (enphasis added). Thus, the reassurances to

Dyke due to her treatnent that there would be recovery does not
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constitute the required predicate that Dyke thought that al
hope was | ost and that death was i nmm nent.

C. Dyke’s out-of-court statenents to Oficer
Gllespie do not qualify as excited utterances

As discussed earlier, if thereis tine for reflective
t hought the out-of-court statenents will not be adm ssible
unl ess there is actual proof that the declarant did not engage
inreflective thought. Al so, the declarant nust be continuously
under the excitenent and not reexcited in telling about the
event. See Pages 19-24 of Initial Brief. 1In this case, there
was tine for reflective thought — thirty mnutes after the event
and after two phone calls to Julius Lawence and 911. There was
no proof that Dyke never engaged in reflective thought during
this period. |In fact, Julius Lawence was never called by the
state to show that Dyke did not engage in reflective thought.
Dyke actually engaged in a reflective thought process in
conversing wwth the 911 operator. The sane is true was to the
statenent to Gllespie. The reflective thought process included
goi ng back in her nenory to collect phone nunbers to identify
the suspect. Wen Gl lespie arrived Dyke had the presence of
mnd to try to exercise nodesty by covering herself up SR86.
This is reflective thought. Dyke | ocked her door and showered

after the attack. This is reflective thought. The state failed
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to prove that this qualified as an excited utterance —
especially where there was evidence of anple tine for reflective
t hought and there was evi dence of actual reflective thought.

D. Statenents to G|l espie were not harni ess.

Clearly, the statenents to G|l espie were presented as
evi dence agai nst Appellant and it cannot be said beyond a
reasonabl e doubt that the error did not contribute to the
verdict. It was error to allow the introduction of the hearsay
statenents.

3. LI SA DYKE' S STATEMENTS TO DETECTI VE JAMES AT THE
HOSPI TAL.

Dyke was transported to the hospital after her phone calls
to Julius Lawence and 911 and after she was interviewed by
Oficer Gllespie at the crime scene. Approximtely 11 hours
after the incident Dyke gave a statenent to Detective Janes that
Appel | ant was the attacker.? The next day in response to
questions by Detective Janes, Dyke indicated that Appellant had
bitten her T924-925.

The statenments were admtted as either dying declarations
or excited utterances. It was reversible error to admt these

stat ements.

“ At the time James interviewed Dyke she could not speak
Her statenments were in the form of nodding in response to
questions by Detective Janes. Janes testified that Dyke
identified Appellant as her attacker T920.
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A. Crawford v. Washi ngton

Dyke’'s statenents to questioning by Detective Janes clearly
constituted testinonial statenents under Crawford. In fact,
before the questioning, Dyke made it clear that she wanted to
tell the police about the attack:

A | can’t say that she did not have concern for

i mm nent death, but her concern at that point is, as

far as | can remenber, was to at |east speak to the

police officers to |l et them know who she felt possibly
did this to her...

T 518.
Q Did she express any concern for herself on that
first day?
A. At that time, | don't remenber. | know she was

concerned about the baby and she wanted to speak to
the authorities.

T524.
Under Crawford, the testinonial out-of-court statenents by
Dyke shoul d not have been admtted.

B. Dyke’'s statenents to Detective Janes do not
constitute dying decl arati ons.

As explained earlier, for a statenent to qualify as a dying
declaration all hope of living nust be | ost and even a fear or
belief of death will not suffice. Shepard, id. The state did
not make such a showing. Nurse Walters testified that she
expl ained the treatnment to Dyke and reassured her R476, 493.

Wal ters reassured Dyke to nake her feel |ike she was not going
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to die R488. Walters never conveyed that Dyke was not going to
make it R488. Walters did not recall whether Dyke had an

i mm nent fear she was going to die R495-97. Nurse Chest nut
testified that Dyke would wite notes about wanting to speak to

authorities R504, and that Dyke did not express fear of dying

R515.
C. Dyke’s responses to Detective Janes do not
qualify as excuted utterances
As detailed earlier, a statenent will not be adm ssible as

an excited utterance nerely because the declarant is in an
excited state. There nust be no tine for reflection.

Here, Dyke' s responses to Detective James were 11 hours
after the incident. There was plenty of time for reflection.®
In fact, Dyke had reflected and requested to speak with
authorities about the incident. The systemof “nodding” in
response to questions is not a formof excited utterance. In
fact, the system of nodding as a response to questions only has
value if Dyke is actually reflecting. It cannot legitimtely be

said that the responses to Janes were excited utterances.

°® pDuring the 11 hours, Dyke called her boyfriend, called
911, was questioned by Oficer Gllespie and had a nunber of
conversations with people at the hospital.
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D. The statenents to Janes were not harnl ess.

It cannot be said beyond a reasonabl e doubt that Dyke's
out-of-court statenents to Detective Janes did not contribute to
the verdict. The statenent to Janes was the sinple, unqualified
pi ece of evidence that Appellant was the perpetrator. It was
unequi vocal as opposed to statenments accusing “Rodney.” W thout
doubt, this evidence would have contributed to the verdict and

cannot be consi dered harnl ess.
PO NT 1|1

THE TRI AL COURT’ S DEPARTURE FROM NEUTRALI TY DEPRI VED APPELLANT
OF DUE PROCESS AND A FAIR TRI AL.

The trial court departed fromhis neutral role at |east
tw ce during the guilt phase. The trial court entered an order
deci ding an issue before giving Appellant an opportunity to be
heard. The trial court also took the role of the prosecution in
advocating for the adm ssion of evidence agai nst Appell ant.
During the penalty phase the trial court once again left its
neutral position and went on to advocate and find an aggravating
circunstance (CCP) that the prosecution had never asked for nor
advocated at any tinme. The trial court’s actions denied
Appel I ant due process and a fair trial. Fifth, Sixth,
Fourteenth Amend., U.S. Const., Art. |, 88 2, 9, 16, 22, Fla.

Const .
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The key evidence in this case was the out-of-court
statenents of Lisa Dyke. The state and defense offered evidence
as to the admssibility of this evidence. The trial court set a
hearing to give the parties an opportunity to be heard as to the
adm ssibility of the statenents.

Prior to the hearing the trial court inforned the parties
that it had already witten its order on the adm ssibility of
the statements SR154. The trial court did indicate that it

would listen to argunents and if sonebody swayed his m nd he

woul d “deal with it” SR154. Deciding the issue prior to giving
Appel l ant an opportunity to be heard deni ed Appell ant due
process and a fair trial.

The state’s sole argunent for the adm ssion of Dyke s out-
of -court statenments was that they were adm ssible as dying
decl arations. The trial court’s order found that statenents
(during the 911 call, to Oficer GIllespie, and at the hospital)
were adnmissible as excited utterances R329.° The trial court’s
act of acting as prosecutor by creating and advocating a ground
for adm ssibility of the out-of-court statenents, that was never

advocated by the state, is an even nore egregious than not

6 The trial court’s order also indicated that the
statements to Gllespie and at the hospital were dying
decl ar ati ons.
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gi ving Appel |l ant an opportunity to be heard prior to reaching a
deci sion on the issue.
“The requirenent of judicial inpartiality is at the core of

our systemof crimnal justice.” MFadden v. State, 732 So. 2d

1180, 1184 (Fla. 4'" DCA 1999). “Every litigant is entitled to
not hing less than the cold neutrality of an inpartial judge.”

Inre: MMIllan, 797 So. 2d 560, 571 (Fla. 2001); Peek v.

State, 488 So. 2d 52, 56 (Fla. 1986). The trial court does not
have the discretion to abandon its cold neutrality.’

“The trial judge serves as the neutral arbiter in the
proceedi ngs and nust not enter the fray by giving ‘tips’ to

either side.” Chastine v. Broone, 629 So. 2d 293, 295 (Fl a. 4'"

DA 1993) (trial judge passed note to the prosecutor making
suggestion regardi ng prosecutor’s cross-exam nation of

W tnesses). The trial judge may not depart fromneutrality by
pronpting the prosecution to present certain evidence or take

certain actions. See Wllians v. State, 30 Fla. L. Wekly D1179

(Fla. 2™ DCA May 6, 2005); Evans v. State, 831 So. 2d 808 (Fl a.

2d DCA 2002); Lyles v. State, 742 So. 2d 842, 843 (Fla. 2d DCA

1999);: Lee v. State, 789 So. 2d 1105, 1107 (Fla. 4'" DCA 2001);

! Wether a trial judge acted wth the requisite
inpartiality is a question of |aw reviewed de novo. Porter v.
State, 723 So. 2d 191, 196 (Fla. 1998), cert. denied, 526 U.S.
1120 (1999).
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Asbury v. State, 765 So. 2d 965, 966 (Fla. 4'" DCA 2000); Spar ks

v. State, 740 So. 2d 33, 36-37 (Fla. 1°' DCA 1999); J.F. V.
State, 718 So. 2d 251, 252 (Fla. 4'" DCA 1998).

In this case the trial court did not nerely give “tips” or
pronpt the state to take certain actions. Instead, the trial
court directly, w thout any involvenent by the state, took on
the role of the prosecutor by creating the theory for the
adm ssibility of the out-of-court statenents.

In the penalty phase of the case the trial court did not
merely rule on the aggravating circunstances offered and argued
by the prosecution. Instead, the trial court again acted as
prosecut or by anal yzing and findi ng an aggravating circunstance
(CCP) that was never offered nor advocated by the state --
despite many opportunities for the state to do so. This denied
Appel I ant of due process and a fair and reliable sentencing.

“Sinply stated, the trial judge' s conduct crossed the line
of obstensible neutrality and inpartiality and operated to deny
t he defendant due process by depriving himof the appearance of
an unbi ased nmagi strate and an inpartial trier of fact.”

McFadden v. State, 732 So. 2d 1180, 1185 (Fla. 4'" DCA 1999).

In addition, by deciding the issue before allow ng the
defense to present its position to the trial court, Appell ant

had been deni ed due process — the opportunity to be heard. See
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Mason v. State, 366 So. 2d 171, 172 (Fla. 3d DCA 1979) (allow ng

def endant to present its position after decision is nade does
not constitute an opportunity to be heard).

The denial of the opportunity to be heard is the type of
deni al of due process which constitutes fundanental error which
may be reviewed despite the | ack of objection. Fundanental
error includes error which rises to the |level of the denial of

due process. Hargrave v. State, 427 So. 2d 713 (Fla. 1983).

Deni al of due process by denying the opportunity to be heard is

fundanmental error. Wod v. State, 544 So. 2d 1004 (Fla. 1989);

Deter v. Deter, 353 So. 2d 614, 617 (Fla. 4th DCA 1977) (failure

to meet due process requirenents in crimnal contenpt case

constitutes fundanental error). As noted in Wod, supra, the

very heart of due process is adequate notice and a neani ngf ul
heari ng:

Qur opinion in Jenkins is founded upon constitutional
rights of due process and the nost basic requirenents
of adequate notice and neani ngful hearing prior to the
term nati on of substantive rights or sone other state-
enforced penalty.... This holding goes to the very
heart of the requirenents of due process cl auses of
our state and federal constitutions. The denial of

t hese basic constitutional rights constitutes
fundanental error.... Unfortunately, costs are
sonetinmes incorrectly assessed agai nst defendants. It
is the rights of these persons whomthe due process

cl ause seeks to protect, and it is fundanmental error
for a court to fail to protect those rights. Wthout
adequate notice and a neani ngful hearing, a court has
no way of knowi ng who should pay costs and who shoul d
not. W thout adequate notice and a meani ngf ul
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hearing, the requirenments of due process have not been
met .

544 So. 2d at 1006 (enphasis added); see also Scull v. State,

569 So. 2d 1251, 1252 (Fla. 1990).

In Huff v. State, 622 So. 2d 982 (Fla. 1993), this Court

rejected the state's argunents that the violation of procedura
due process by itself, where the trial court reaches a decision
prior to giving the defense an opportunity to be heard, is not
harnful in itself and places formover substance:

The State further argues that Huff has only addressed
t he procedural inproprieties and has not presented any
specific objections to the contents of the order and
t hus has not denonstrated that reversal on this issue
woul d serve any purpose. In effect, the State seens
to argue that Huff's claimputs form over substance.
We do not agree. \Wien a procedural error reaches the
| evel of a due process violation, it becones a matter
of substance ... the overriding concern is "the
appearance of the inpartiality of the tribunal,™
rat her than actual prejudice.

622 So. 2d at 984 (enphasis added); see also Scull v. State, 569

So. 2e 1251, 1252 (Fla. 1990) (appearance of irregularity
perneates proceedings to justify suspicion of unfairness so that
deni al of procedural due process was itself as prejudicial as
actual bias would be).

Al so, the error of the trial court in reaching its decision
prior to giving Appellant the opportunity to be heard cannot be
deened harnl ess because it cannot be shown beyond a reasonabl e

doubt that the evidence and argunent could not have influenced
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the trial court in reaching its decision. State v. DiGQuilio,

491 So. 2d 1129 (Fla. 1986).
PO NT ||

THE TRI AL COURT ERRED I N ALLOWN NG THE JURY TO USE A TRANSCRI PT
OF THE 911 TAPE CREATED BY THE STATE VWH CH WAS NOT | N EVI DENCE

Over Appellant’s objections T859-60, 869-70, the jury was
given a transcript of the 911 tape T870-71; SR, A. This was
reversible error.

Appel l ant objected to the transcript of the 911 tape
because it editorialized and enphasi zed certain portions of the
statement T869-70. For exanple, Appellant pointed to the fact
that the transcript utilized exclamation points to enphasize
Dyke’ s pregnancy T869- 70 (which Appell ant had noved to excl ude

from evidence — See Point VII):

L: 584-7940. Mam |’mpregnant. | need hurry.

P: You're pregnant? How long in the pregnancy are
you?

L: Seven and t hree weeks.

P: Three weeks?

L: Seven nonths and three weeks!!

Suppl emrent al Record (enphasis added). There is nothing

aut hori zing the prosecution to place its enphasis of the case

before the jury in such a manner. The use of the transcript in

such a manner deni ed Appel |l ant due process and a fair trial.
Appel | ant al so objected that the transcript was not

accurate and invaded the province of the jury in suggesting how
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to interpret certain portions of the transcript that are not
clear — for exanple, whether Dyke was referring to “Rodney” or
“Ronni e” as her attacker T859-60. The trial court did instruct
the jury that the tape took precedent over the transcript where
there was a “conflict” T870-71. However, the problemis that,
due to the lack of clarity of the tape, the |istener nay not
realize that the transcript is at variance with the tape.
Denonstrative aids may be used at trial as an aid to a
jury’s understanding, but only if the exhibits are accurate.

Taylor v. State, 640 So. 2d 1127 (Fla. 1% DCA 1994).

In Martinez v. State, 761 So. 2d 1074 (Fla. 2000), this

Court noted that the cautionary instruction is not useful under
the circunstances presented here:

In this regard, although the trial court shoul d
provide jurors with cautionary instructions, we al so
note that such instructions are “only viable when the
tape is clear enough for a juror to detect that the
tape is at variance with the transcript.” Robinson,
707 F.2d at 878.

761 So. 2d at 1087. Also, as noted in Stanley v. State, 451 So.

2d 897 (Fla. 4'" DCA 1984), a transcript should not interpret for
the jury what is contained in a tape where there is a dispute:

We caution trial courts in the future, however, not to
al l ow the use of transcripts when tape recordings are
admtted into evidence, especially where the contents
of the tape recordings are in dispute, as was the case
here. Rather, it should be left to the jury to
determ ne what is contained in the tapes w thout the
intervention of a transcri ber.
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451 So. 2d at 898.

Under these circunstances while the listener will not pick
up on the conflict due to the lack of clarity — the transcript
wi |l suggest the interpretation. Thus, it was error to allow
the jury to utilize the transcript. The error denied Appell ant
due process and a fair trial

PO NT |V
THE TRIAL COURT ERRED I N ALLON NG I N EVI DENCE THAT LI SA DYKE WAS
PREGNANT WHERE SUCH EVI DENCE WAS | RRELEVANT AND ANY RELEVANCY
WAS SUBSTANTI ALLY OUTWEI GHED BY UNFAI R PREJUDI CE.

Over Appellant’s objection (T664,725,1677), the prosecution
i ntroduced into evidence, through a 911 tape, that Lisa Dyke was
pregnant at the tinme of the attack T872, 1479.

Appel | ant objected that the pregnancy was irrel evant and
that its prejudicial effect was greater than its probative val ue
T664, 725, 1677. The pregnancy did not relate to any el ements of
the charge or any aggravating circunstances, but was stil
admtted into evidence. The trial court overruled the objection
T665, 1678. Such evi dence deni ed Appel | ant due process and a
fair trial and reliable sentencing. Fifth, Sixth, Ei ghth and
Fourteenth Amend., U.S. Const.; Art, 1, 88 2, 9, 16, 22, Fla.

Const .
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In a nurder case the pregnancy is irrelevant to any

material fact in issue. This is clear fromLewek v. State, 702

So. 2d 527 (Fla. 4th DCA 1997), which involved a vehicul ar
hom ci de case where the pregnancy, and the due date, were
presented to the jury and the appellate court held that such
evidence was irrelevant and shoul d have been excl uded because it
neither proved nor disproved any material fact in the case:

we concl ude that the evidence of the victims
pregnancy was irrel evant because it neither proves nor
di sproves any material issue in the case, and as such,
it should have been excluded. See § 90.401.

Athird trial witness, Lisa's nother, testified not
only about the fact that Lisa was pregnant, but also
about her due date.

702 So. 2d at 534. The court also held that the trial court’s
instruction to the jury that the pregnancy and due date were not
to be considered could not cure the prejudice caused by the

evi dence and that such evidence “was unduly prejudicial and
could only be calculated to play upon the jury’ s passions”:

Prior to deliberation, the trial court instructed the
jury that Lisa s “pregnancy condition or the term of
her pregnancy have no rel evance to this case and are
not to be considered by you in your deliberations.”

It is obvious fromthis instruction to the jury that
the trial court essentially reversed its earlier
position on the admssibility of Lisa s pregnancy and
cane to the conclusion that neither the victins
preghant condition nor the due date of her pregnancy
was relevant. Contrary to the State’s argunent, given
the unduly inflammtory nature of the testinony of
Lisa’s nother, no instruction to the jury could cure
the prejudice. As the Fifth District noted when
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considering a simlar question, the evidence regarding
Li sa’ pregnancy is so inflammatory and so prejudici al
that only a mstrial could have been the proper
remedy. Vaczek v. State, 477 So. 2d 1034 (Fla. 5th
DCA 1985). Not only did the introduction of the term
date of Lisa's pregnancy violate a portion of the
trial court’s own ruling in |imne, but such testinony
was unduly prejudicial and could only be calculated to
pl ay upon the jury’s passions and evoke synpathy for
the tragic victins of the accident. Consequently, we
agree with the Defendant’s contention that the
curative instruction was insufficient and that the
trial court erred in not declaring a mstrial.

702 So. 2d at 534 (enphasis added). |In Vaczek v. State, 477 So.

2d 1034 (Fla. 5th DCA 1985), in an attenpted first degree nurder
case evidence was elicited that at the time of the stabbing the
victi mwas pregnant. Despite sustaining the objection to this
evi dence, and a curative instruction that the pregnancy was not
an issue in the case, the appellate court reversed for a new

trial. See also Canpbell -Eley v. State, 718 So. 2d 327 (Fla.

4t h DCA 1998) (explaining the prejudicial inpact that pregnancy
of victimcan have upon jury and reversing for failure to allow
voir dire into how it would inpact potential jurors where the
pregnancy woul d be elicited).

Clearly, the unfair prejudicial inpact of the pregnancy
out wei ghed what ever mnimal probative value it had and it was
reversible error to admt such evidence. The error cannot

legitimately be deened harnl ess.
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As mentioned previously, there were weaknesses in the
prosecution’s theories of preneditation and felony nurder. The
undul y prejudicial evidence can play upon the jury’ s passions
and sway the jury in the way they evaluate or wei gh evidence.
As explained in Points V and VI, there are problens with the
felony nmurder theory. There were also problens with
premeditation (see Point VIII). |f Appellant was the
perpetrator, the evidence showed that he did not go to the
residence with a weapon (the weapon cane fromthe residence).
The evidence did not show a plan to kill. There was no forced
entry. Dyke was alive at the scene. No |ethal wounds were
inflicted. Dyke would eventually die 19 days later from
infection, but not a wound itself. The trial court found that
she was never unconscious. |In fact, she was |eft anmbul atory and
was able to shower, |ock the door, and make phone calls before
calling 911. Leaving her anbul atory and able to seek aid is
inconsistent with an intention to kill.

The evidence in this case did not render the error
harm ess. This cause nust be remanded for a new trial. The
pregnancy woul d al so be prejudicial in the penalty phase.

PO NT V
I T WAS FUNDAMENTAL ERROR TO SUBM T A FELONY MURDER CASE TO THE

JURY WHERE THE UNDI SPUTED EVI DENCE REFUTED THAT THE DEATH
OCCURRED DURI NG THE COW SSI ON OF A FELONY.
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First degree felony nmurder requires that death occur prior
to the end of the felony. It is undisputed that Lisa Dyke died
|l ong after the felony had ended. It was fundanental error to
submt felony nmurder to the jury. Appellant’s conviction and
sentence nust be vacat ed.

First degree felony nurder requires that “the death occur
as a consequence of and while” the defendant was engaged in the
comm ssion or attenpted comm ssion of an enunerated fel ony or
whil e “escaping the i medi ate scene” of the felony. Standard
Jury Instructions 7.3 (“Felony Miurder-First Degree”). The jury

was instructed that the death occurred while Appellant was

engaged in the conm ssion of a sexual battery T1492.

I n Stephens v. State, 787 So. 2d 747 (Fla. 2001), a child

was ki dnapped and | ater found dead inside a car. The issue for
sufficiency of first degree felony nurder was whether the death
occurred before or after the felony had been conpleted. This
Court ruled that because it could not be said that the

ki dnappi ng ceased prior to the child s death the evidence was
sufficient to support first degree felony nurder:

Mor eover, the evidence in this case supports a finding
that the nurder was commtted during the course of a
felony. Stephens entered a plea of guilty to the
charge of armed kidnapping. The only question,
therefore, i s whether the kidnappi ng had ended pri or
to the death of the victim The victimof the

ki dnappi ng was Sparrow |11, a three-year old child.

St ephens took the child fromthe house where the
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robberies occurred after the other occupants were
herded to the bathroom He put the child in the dark
green Kia and drove to a |location that was not

comruni cated to anyone. Prior to |eaving the house,

St ephens indicated he would | eave the child at the
corner if he was not followed. The Kia was |eft
parked on the sunny side of a street with the doors

cl osed and the wi ndows up. The car was not | ocated
for approximately seven hours after it was driven from
t he scene of the other crines.

This was a three-year old child who was left in an
autonobile with the wi ndows and doors cl osed.
Earlier, the child had observed his kidnapper as he
brandi shed a gun and threatened the other nenbers of
t he household. Under these circunstances it cannot be
said that the kidnapping had ceased prior to the
child s death since the child, based on his age and
the totality of the circunmstances, was never at a

pl ace of safety before he died. C. State v.
Stouffer, 352 Md. 97, 721 A 2d 207 (1998) (finding a
conti nui ng ki dnappi ng where the victims |liberty was
never restored prior to his death).

Because the death occurred during the comm ssion of
t he ki dnapping, there is conpetent substantia

evi dence to support a conviction for first-degree
fel ony murder.

787 So. 2d at 754 (enphasis added).

Unlike in Stephens, in the present case it is undisputed
that death occurred |ong after any all eged sexual battery had
ceased. It is undisputed that the all eged sexual battery began
and ended on January 26, 1993. Lisa Dyke died on February 14,
1993 T1064. Thus, unlike in Stephens, the alleged felony ceased

| ong before (January 26, 1993) the death occurred (February 14,
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1993) and the state’s evidence refuted first-degree felony
mur der .

The error was fundanental. It is true that defense counsel
never specifically argued the ground advanced in this point.
However, as expl ai ned above, the state’s own theory and evi dence
refuted the possibility of first-degree felony nurder. Thus,

the error was fundanental. E.g. F.B. v. State, 852 So. 2d 226

(Fla. 2003); Griffinv. State, 705 So. 2d 572 (Fla. 4'" DCA

1998) .

In F.B. v. State, 852 So. 2d 226, 230-31 (Fla. 2003), this

court wote that “an argunent that the evidence is totally
insufficient as a matter of law to establish the conm ssion of a
crinme need not be preserved.” Anong the cases cited by the

suprene court with favor in this regard was Giffin v. State,

705 So. 2d 572 (Fla. 4'" DCA 1998). There, the evidence showed
that the confinenent of a child was nerely incidental to the
crime of robbery, so that this Court found that a conviction for
ki dnappi ng was fundanental error, witing:

“We find that appellant’s conviction for Kkidnapping

Victoria Linn was fundanmental |y erroneous because it

is a conviction for a crine that did not take place.

A conviction is fundanmentally erroneous when the facts

affirmatively proven by the State sinply do not

constitute the charged offense as a matter of |aw.”

1d. at 754.
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In F.B., the suprene court also cited Nelson v. State, 543

So. 2d 1308 (Fla. 2d DCA 1989) for the same proposition. In

Nel son, the court reversed a conviction for resisting an officer
wi t hout vi ol ence where the record showed that Nelson ran from an
of ficer who was acting on a nere hunch. It wote at page 1309
(e.s.):

The state argues that this issue was not preserved for
appeal because Nelson failed to raise this ground in
his notions for judgnment of acquittal. Generally, a
def endant nust articulate the correct grounds in a
nmotion for judgnment of acquittal in order for an
appellate court to review the issue. Johnson v.
State, 478 So. 2d 885 (Fla. 3d DCA 1985), cause

di sm ssed, 488 So. 2d 830 (Fla. 1986). This case
however, is not the usual failure of proof case.
Instead, this is a situation where Nel son’s conduct
did not constitute the crinme of resisting an officer.
Even though this issue was not raised in the trial
court, it would be fundanental error not to correct on
appeal a situation where Nel son stands convicted of a
crime that never occurred. See Dydek v. State, 400
So. 2d 1255 (Fla. 2d DCA 1981); WIllians v. State, 516
So. 2d 975 (Fla. 5'" DCA 1987) (en banc), review

deni ed, 525 So. 2d 881 (Fla. 1988). Accordingly, we
reverse Nel son’s judgnent and sentence for resisting
an officer w thout violence.

See also Harris v. State, 647 So. 2d 206, 208 (Fla. 1° DCA 1994)

(“Conviction of a crime which did not take place is a
fundamental error, which the appellate court should correct even
when no tinely objection or notion for acquittal was made

bel ow. ") .
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Slydell v. State, 792 So. 2d 667 (Fla. 4'" DCA 2001) is
simlar to Nelson. In Slydell, this Court found fundanental
error under Giiffin and reversed a conviction for resisting an
of ficer without violence where the record showed that there was
no lawful justification for the officers’ actions so that they
were not engaged in the I awful performance of their duties.

Thi s cause nust be reversed and renmanded for a new trial.
This error would al so be harnful as to the penalty phase and
sent enci ng.

PO NT VI
THE TRI AL COURT ERRED BY | NSTRUCTI NG THE JURY ON FELONY MJRDER
W TH SEXUAL BATTERY AS THE UNDERLYI NG FELONY AND ON THE
AGGRAVATI NG Cl RCUMSTANCE THAT THE OFFENSE OCCURRED DURI NG A
SEXUAL BATTERY BECAUSE THERE WAS | NSUFFI CI ENT EVI DENCE TO PROVE
SEXUAL BATTERY.

Appel I ant noved to prohibit subm ssion of the charge of
felony murder with sexual battery as the underlying felony to
the jury T1356,1259. The trial court overruled Appellant’s
noti on T1405, 1259.

There was insufficient evidence of sexual battery.
Appel I ant shoul d not have had to argue that he never sexually
battered Lisa Dyke and the court erred in denying his notion

because the evidence never established to a “subjective state of

near certitude” that Appellant sexually battered Li sa Dyke.
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Jackson v. Virginia, 443 U S. 307, 315, 99 S.Ct. 2781, 2787, 61

L. Ed. 2d 560 (1979).
There are special rules of review when the state has to
rely on circunstantial evidence to prove guilt:

One accuse[d] of a crine is presuned innocent until
proven guilty beyond and to the exclusion of a
reasonabl e doubt. It is the responsibility of the
State to carry this burden. When the State relies
upon purely circunstantial evidence to convict an
accused, we have always required that such evidence
must not only be consistent with the defendant’s guilt
but it rmust al so be inconsistent with any reasonable
hypot hesi s of i nnocence.

Davis v. State, 90 So. 2d 629, 631 (Fla. 1956); MArthur v.

State, 351 So. 2d 972 (Fla. 1977); State v. Law, 559 So. 2d 187

(Fla. 1990). “Circunstantial evidence nust lead ‘to a
reasonabl e and noral certainty’” of sexual intercourse.

Kirkland v. State, 684 So. 2d 732, 734 (Fla. 1996) (“We have

stated that such a notion should be granted unless the State can
‘present evidence fromwhich the jury can exclude every

reasonabl e hypot hesis except that of guilt.’”); see also Hall v.

State, 90 Fla. 719, 729, 107 So. 246, 247 (1925). Cox v. State,

555 So. 2d 352, 353 (Fla. 1990). Suspicions, even strong
suspi cions of the defendant’s guilt are insufficient, as a

matter of law, to support a conviction. [d.
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Thus, if we resolve whether conflicts exist in the evidence
in favor of the state, as we nust, what proof did the state
present showi ng the defendant’s guilt? Not enough.

The forenost piece of evidence is Lisa Dyke's statenment in
the 911 call that Ronnie Wllians “raped” her. It is doubtful
that such a statenent is adnmissible.® Mre inportantly, the
i npact of this statenent as far as sufficiency of the evidence
was negligible. By the very nature of a witness’ function, a
witness is to testify to factual matters and not to | egal

matters. State v. Larson, 389 N.W2d 872, 876 (M nn. 1986).

The testinony or statenent concluding that one has been raped is
opinion testinony as to a legal matter rather than testinony as

to a factual matter. State v. Larson, 389 N.W2d 872, 876

(Mnn. 1986) (victims letter indicating that defendant’s
conduct did not constitute crimnal sexual conduct was nerely a
| egal conclusion rather than factual testinony and thus was of

no probative value and was i nadm ssible); Farley v. State, 324

So. 2d 662, 663-664 (Fla. 4th DCA 1975) (error to admt
concl usion prosecutrix had been raped -- “such an opinion is not

perm ssible”); Libby v. State, 540 So. 2d 171 (Fla. 2d DCA 1989)

(no error in excluding opinion “as to whether the defendant

commtted the lewd acts”); N chols v. State, 340 S.E 2d 654 (G

8 See Point VII.
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Appeal s 1986) (reversible error to allow opinion in physician's

report that “this is rape”); Brooks v. Cty of Birm ngham 488

So. 2d 19 (Ala. Appeals 1986) (error to admt victims testinony
t hat phone calls were *“harassing or obscene” where defendant was
on trial for making such phone calls).

The nere accusation of rape does not amount to factua
proof of the elenments of sexual battery. There is no certainty
of what factually occurred when a wi tness says she has been
raped. Maybe she had her clothes torn off and was treated in a
rough manner and it would not be surprising that while in an
enotional state she would say she has been raped. Terns such as
“raped” and “robbed” have uncertain and ambi guous mneani ngs when
used by laynmen. For exanple, many tines people indicate that
they have returned to their home only to find that they have
been “robbed” when actually their house had been burglarized.
Qobviously, their statenents about being “robbed” would not be
sufficient to support a robbery charge. Likewise, in this case,
the victinis statenment that she had been “raped” is not
sufficient to support a charge of sexual battery.

It should be noted that if the charging docunent had nerely
accused Appellant of “rape” wi thout stating the essenti al
el enents of sexual battery, it would not be sufficient to bring

Appel lant to trial for sexual battery. See e.g. State v. G ay,
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435 So. 2d 816 (Fla. 1983) (if charging docunent fails to allege
essential elenents of the crine it fails to charge the crine).
Certainly, if the statenent that the victimhad been raped is
not sufficient to allege the crinme of sexual battery, it cannot
be deened sufficient to prove the crine of sexual battery.

In addition, a conviction cannot be based solely on an

unswor n out-of -court statenent:

“to allow the state to use as its sole evidence of the
commi ssion of the crime charged such prior unsworn,
out of court statenments which were not subject to
cross-exam nation by the defendant [woul d] violate[]
the [defendant’ s] sixth amendnent right to
confrontation and cross-exam nation.” 1d. (quoting

wi th approval Jaggers v. State, 536 So. 2d 321, 325
(Fla. 2d DCA 1988)).

Beber v. State, 887 So. 2d 1248, 1252 (Fla. 2004).

In the present case, the sole evidence of sexual battery
was
Dyke’ s unsworn, out-of-court statement.® The lack of reliability
of unsworn out -of -court statenments has been nade cl ear by

Crawf ord which holds that confrontation is the only nmethod of

ensuring reliability.
The only ot her evidence used by the state were bite nmarks
and the fact that the victimwas nude when the police arrived.

Bite mark evidence is not proof of sexual battery. Sexua

® The trial court found that other evidence did not show a
sexual battery T1390.
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battery invol ves vagi nal, anal or oral penetration. Sexual
battery is not defined as biting a person. Nor is the fact that
the victimwas nude proof of sexual battery. Sexual battery is
not defined as taking the clothes off someone. |In fact, the
evidence in this case, if anything, is inconsistent with the
crime of sexual battery. There was no trauma to the victinis
sexual organs to denonstrate sexual battery. There was no senen
to indicate any sexual battery. There sinply was no evidence to
show that a sexual battery occurred. The evidence showed a
killing but not a sexual battery.

Appel I ant’ s conviction nmust be reversed due to insufficient
evidence. In addition, this Court should also remand for a new
sent enci ng because in inposing the death sentence the tri al
court found the aggravator that the killing occurred during the
course of a felony -- sexual battery. |In addition, the jury was
given the instruction on this aggravator over defense objection
T1667. This Court has recogni zed that erroneous jury
i nstructions on aggravating circunstances nay taint a jury’s

penalty recommendation. Omelus v. State, 584 So. 2d 563 (Fla.

1991); Jones v. State, 569 So. 2d 1234 (Fla. 1990).

Accordingly, the death sentence at bar should be reversed at

|l east, if not the conviction as well.
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PO NT VI |

THE TRI AL COURT ERRED I N ADM TTI NG THE CONCLUSI ON THAT LI SA DYKE
HAD BEEN RAPED

Over Appellant’s objection T664, the prosecution was
permtted to introduce Lisa Dyke' s out-of-court conclusion that
she had been “raped”. This was reversible error and denied
Appel lant his right to due process and a fair trial. Fifth,

Si xth, Fourteenth Anmends., U S. Const., Art. |, 88 2, 9, 16, 22,
Fl a. Const.

Evidentiary rulings that are not pure questions of |aw fall
under an abuse of discretion review. However, the rulings
contrary to the evidence code or casel aw constitute an abuse of

discretion. Taylor v. State, 601 So. 2d 1304, 1305 (Fla. 4'" DCA

1992) (discre-tion “narromy limted by the rules of

evi dence.”); Nardone v. State, 798 So. 2d 870, 874 (Fla. 4'" DCA

2001) (no discretion to make rulings contrary to evi dence code);

Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003).

By the very nature of a witness’s function, a witness is to
testify to factual matters and not to legal matters. State v.
Larson, 389 N.wW2d 872, 876 (Mnn. 1986). The testinony or
statenent concl udi ng that one has been raped i s opinion

testinony as to a legal nmatter rather than testinony as to a
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factual matter. State v. Larson, 389 N.W2d 872, 876 (M nn.

1986) (victims letter indicating that defendant’s conduct did
not constitute crimnal sexual conduct was nerely a | egal
concl usi on rather than factual testinony and thus was of no

probative value and was inadm ssible); Farley v. State, 324 So.

2d 662, 663-664 (Fla. 4th DCA 1975) (error to admt concl usion
prosecutri x had been raped -- “such an opinion is not

perm ssible”); Libby v. State, 540 So. 2d 171 (Fla. 2d DCA 1989)

(no error in excluding opinion “as to whether the defendant

commtted the lewd acts”); N chols v. State, 340 S.E. 2d 654 (Ga

Appeal s 1986) (reversible error to allow opinion in physician’'s

report that “this is rape”); Brooks v. City of Birm ngham 488

So. 2d 19 (Ala. Appeals 1986) (error to admt victims testinony
t hat phone calls were “harassi ng or obscene” where defendant was
on trial for making such phone calls).

Statenents as to the facts of a rape or robbery are
adni ssi bl e, but due to the ambiguity and | ack of qualification
of a lay witness, an opinion that soneone had been raped or

robbed woul d not be adm ssi bl e.

10 For exanple, testinony that the defendant used force to

penetrate the victimwith his penis or that the defendant had a
firearm and threatened to shoot the victimif she did not give
hi m noney.
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The nere accusation of rape does not anount to factual
proof of the elenments of sexual battery. There is no certainty
of what factually occurred when a w tness says she has been
raped. Maybe she had her clothes torn off and was treated in a
rough manner and it would not be surprising that while in an
enotional state she would say she has been raped. Terns such as
“raped” and “robbed” have uncertain and anbi guous meani ngs when
used by laynmen. For exanple, many tinmes people indicate that
they have returned to their honme only to find that they have
been “robbed” when actually their house had been burgl arized.
Qovi ously, their statenments about being “robbed” would not be
sufficient to support a robbery charge. Likew se, in this case,
the victims statenent that she had been “raped” is not
sufficient to support a charge of sexual battery. Anbi guous
conclusions by a lay witness are too m sl eadi ng and anbi guous to
be adm ssi bl e.

The state has the burden of proving beyond a reasonabl e
doubt that the error did not contribute to the verdict. State

v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). 1In the present case,

it cannot be said beyond a reasonabl e doubt that the error did
not contribute to the verdict.
There was a serious question of a first degree or second

degree nurder having occurred. Cbviously, the error could have
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contributed to sone jurors finding felony nurder. This is
especially true where there was no evidence of felony nurder.
See Points V and VI. Because the error could have contri buted
to the felony nmurder theory the error cannot be deened

harml ess. **

In addition, the inproper evidence could have contri buted
to any finding of preneditation. The inproper evidence could be
used to speculate a notive for the killing. Al so, the evidence
of preneditation was very weak, if not non-existent. See Point
VIIl. For exanple, there was no evidence of a plan to kill.
There was no sign of forced entry. The perpetrator was invited
inside.'® Instead, it is nost likely that Appellant went over to
the residence to seek aid in reconciling with is girlfriend.
This is consistent with a |lack of prenmeditation. Appellant
coul d have lost control and acted out in an enotional frenzy.
This is consistent with a | ack of prenmeditation. The weapon
canme fromthe victinis residence rather than having been
procured ahead of time. This is consistent with a | ack of

prenedi tation

1 The jury was given alternative theories of first degree

murder (preneditation and felony nurder) but was not instructed
that the alternative theory had to be found unani nously. See
Point XI1I.

12 The state did not even consider burglary as a charge
because there was no intent to conmt an offense at the tinme of
entry.
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The victimwas left alive at the scene. The trial court

found that she was never unconscious. |In fact, the victimwas

| eft anbul atory and was able to undress, exam ne herself, |ock

t he door to the residence and nmake phone calls before calling
911. The jury could find that |eaving the victimanbul atory and
able to seek aid and was inconsistent with the intention to kill
the victim The error cannot be deened harml ess. This cause
nmust be reversed and remanded for a new trial.

PO NT VI ||

THE TRI AL COURT ERRED | N DENYI NG APPELLANT" S MOTI ON FOR JUDGVENT
OF ACQUI TTAL BECAUSE THE STATE FAI LED TO PROVE THE ELEMENT OF
PREMEDI TATI ON.

Appel I ant was convicted of preneditated nmurder in violation

of § 782.04(1)(a)l, Fla. Stat. (1997), which provides:

The unlawful killing of a human being ... [w] hen
perpetrated froma preneditated design to effect the
death of the person killed or any human being ... is

murder in the first degree and constitutes a capital
fel ony, punishable as provided in s.775.082.

Appel | ant noved for a judgnent of acquittal on the ground the

state failed to prove the elenent of preneditation T1260, 1406.

The trial court denied the notion T1262,1406. Denial was error.
Premeditation is nore than a nere intent to kill; it is a

fully formed purpose to kill. Fisher v. State, 715 So. 2d 950

(Fla. 1998). Preneditation nmay be proved by circunstanti al

evidence. Hoefert v. State, 617 So. 2d 1046 (Fla. 1993).
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However, preneditation sought to be proved by circunstanti al
evi dence nmust be inconsistent with every other reasonable

inference. Cochran v. State, 547 So. 2d 928 (Fla. 1989). |If

the state’'s proof fails to exclude a reasonabl e hypot hesis that
the hom ci de occurred other than by preneditated design, a
verdict of first-degree nurder cannot be sustained.

In the present case, the state sought to prove
preneditation by circunstantial evidence. However, very little
is known about the killing. There was no evidence of a plan to
kill. The weapon was not brought to the residence. There was
no forced entry. No lethal wounds were inflicted. Dyke died 19
days later frominfection, but not fromthe wound itself. The
trial court found that the victi mwas never unconscious. In
fact, she was | eft anbul atory and was able to shower, | ock the
door, and make phone calls before calling 911. Leaving her
anbul atory and able to seek aid is inconsistent with an
intention to kill. The present case is not unlike others that
have been reversed due to insufficient evidence of preneditation
— except there is less evidence in this case.

In Kirkland v. State, 684 So. 2d 732 (Fla. 1996), the state

asserted that evidence of nunmerous stab wounds, blunt trauna
use of both a cane and a knife, and the defendant being sexually

tenpted by the victimwas sufficient for premeditation.
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Kirkland, at 734-735. This Court found, however, that this

evi dence was insufficient for preneditati on because: (1) “there
was no suggestion that Kirkland exhi bited, nentioned, or even
possessed, an intent to kill the victimat any time prior to the
actual homcide”; (2) “there were no witnesses to the events

i mredi ately preceding the homcide”; (3) “there was no evi dence
suggesting that Kirkland nade special arrangenents to obtain a
mur der weapon in advance of the homcide”; and (4) “the State
presented scant, if any, evidence to indicate that Kirkland
commtted the hom cide according to a preconceived plan.” 1d.

at 735. The exact sane is true in the present case. This Court
reversed Kirkland s first degree nurder conviction.

In Geen v. State, 715 So. 2d 940 (Fla. 1998), this Court

found that the evidence did not support that the nurder was
commtted with a preneditated design. In Geen, the victimwas

st abbed three tines, beaten, and manually strangled to death.

Id. at 941. |In addition, wtnesses overheard G een say the
afternoon before the nurder that “I’ll get even with that bitch,
1’11 kill her.” 1d. at 942. This Court found this insufficient

evi dence of preneditation:

There were no witnesses to the events i medi ately
precedi ng the hom ci de. Although Kulick had been

st abbed three tines, no weapon was recovered and there
was no testinony regarding Geen s possession of a
knife. Moreover, there was little, if any, evidence
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that Green conmitted the hom cide according to a
preconcei ved pl an.

Green, 715 So. 2d at 944.

The evidence of preneditation in the instant case is even
| ess conpelling than that found insufficient in the above cases.
The nost reasonabl e hypothesis to be drawn fromthe evidence in
this case is that killing was done in an enotional frenzy
wi thout a preneditated design to kill. Because the state’s
evi dence does not exclude this hypothesis, this Court nust
reverse Appellant’s judgnment and sentence and remand wth
instructions to enter judgment and sentence for second degree

mur der .

PO NT | X
| T WAS FUNDAMENTAL ERROR TO CONSTRUCTI VELY AMEND THE | NDI CTVENT
CONTRARY TO THE GRAND JURY CLAUSES OF THE FLORI DA AND UNI TED
STATES CONSTI TUTI ONS.
Article I, Section 15(a) of the Florida Constitution

provides in pertinent part:

No person shall be tried for capital crinme wthout
presentnent or indictnent by a grand jury....

The Fifth Anendnent to the United States Constitution has the

exact sane requirenent with regard to charging a capital crine.
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The Grand Jury nerely charged Appellant with preneditated nurder
R1- 2.

Despite the fact that the Gand Jury never charged fel ony
murder, the jury was instructed on felony nurder T1492-93, and
the prosecutor argued for conviction on a theory of felony
nmur der T1415. Proceeding on the felony nurder theory consti -
tuted a constructive anmendnent of the indictnment. See e.g.

United States v. Davis, 679 F.2d 845, 851 (11th Cr. 1982)

(constructive anendnent occurs by jury instructions and evi dence
expandi ng the case beyond what is specifically charged); United

States v. Cruz-Valdez, 743 F.2d 1547, 1553 (11th Gr. 1984).

Only the Grand Jury has the authority to amend an

indictnent. State ex rel. Wentworth v. Col eman, 163 So. 316

(Fla. 1935); Phelan v. State, 448 So. 2d 1256 (Fla. 4th DCA

1984). There is no jurisdiction to present a theory different
than that charged by the Grand Jury. Florida's Gand Jury
Clause is identical to the Gand Jury Cause of the United
States Constitution.

In Stirone v. United States, 361 U S. 212, 80 S.Ct. 270, 4

L. Ed. 2d 252 (1960), the Court noted that the Federal
Constitution's Grand Jury O ause prohi bits anendnent of an
i ndi ctment by anyone other than the grand jury. 1In Stirone the

Grand Jury O ause was viol ated even though there was no fornal
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amendnent of the indictrment. The indictnment was, "in effect,”
anended by the prosecutor's presentation of evi dence and the
trial court's charge to the jury which broadened the possible
basis for conviction:

And it cannot be said with certainty that with a new
basis for conviction added, Stirone was convicted
solely on the charge made in the indictnment the grand
jury returned. Although the trial court did not
permt a formal anendnent of the indictnent, the
effect of what it did was the sane.

80 S.Ct. at 273. The Court went on to state the inportance of
the Grand Jury C ause protection from broadeni ng what the G and
Jury specifically expressed in its indictnent:

The very purpose of the requirenent that a man be
indicted by grand jury is to limt his jeopardy to

of fenses charged by a group of his fellow citizens
acting i ndependently of either prosecuting attorney
or judge. Thus the basic protection the grand jury
was designed to afford is defeated by a device or

met hod whi ch subj ects the defendant to prosecution for
interference with interstate comrerce which the grand
jury did not charge.

80 S.Ct. at 270-271. The Court nmade it clear that while there

may be several nethods of conmitting an of fense, conviction nay

be only based on the nethod alleged in the indictnent:

The charge that interstate conmerce is affected is
critical since the Federal Governnent's jurisdiction
of this crime rests only on that interference. It

foll ows that when only one particular kind of conmerce
is charged to have been burdened a conviction nust
rest on that charge and not another, even though it be
assunmed that under an indictnent drawn in general
terms a conviction mght rest upon a show ng that
comerce of one kind or another had been burdened.
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80 S.C. at 271. Later, in United States v. MIler, 105 S. C.

1811 (1985), the Court reiterated that it matters not that
mul ti ple methods of conmtting the offense are proceeded on by

prosecution as long as they are all alleged in the indictnent:

The Court has | ong recognized that an indictnent my
charge nunerous offenses or the commi ssion of any one
offense in several ways. As |long as the crine and the
el ements of the offense that sustain the conviction
are fully and clearly set out in the indictnent, the
right to a grand jury is not normally violated by the
fact that the indictnent alleges nore crinmes or other
means conmtting the sanme crine.

105 S.Ct. at 1815 (enphasis added).

As in Stirone, supra, the Gand Jury C ause was violated in

this case where the indictnment by the Grand Jury charged only
one nmethod (preneditation in this case), for violation of a
particular |law, but there was a constructive anendnent of the
indictment by instructing the jury on a different nethod
(felony-murder in this case) for violation of a particular |aw.

I n WAatson v. Jago, 558 F.2d 330 (6th Cr. 1977), the court noted

that a constructive amendnent of an indictnent, which only
al | eged preneditated nurder, by adding a felony-nurder theory
woul d violate the Grand Jury C ause. However, the court

eventual |y reversed the conviction on the basis that the
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constructive anendnent violated the right to fair notice. 558

F.2d at 338. %

In Stirone, supra, the Suprene Court made clear that

reversal was necessary due to the unauthorized constructive
anendnent whi ch added a second nethod of proving the offense
whi ch m ght have been the basis for conviction and which woul d
constitute a conviction on a charge that was never made by the
grand jury:

Here, as in the Bain case, we cannot know whet her the
grand jury would have included in its indictnment a
charge that conmerce in steel froma nonexistent stee
mll had been interfered with. Yet because of the
court's adm ssion of evidence and under it s charge
this m ght have been the basis upon which the trial
jury convicted on a charge the grand jury never nade
against him This was fatal error. Cf. Cole v. State
of Arkansas, 333 U S. 196, 68 S. Ct. 514, 92 L.Ed. 644;
DeJonge v. State of Oregon, 299 U S. 353, 57 S.Ct.
255, 81 L.Ed. 278.

Rever sed.
80 S.Ct. at 274 (enphasis added). Likew se, reversal is
necessary here due to the unauthorized anendnent of the
i ndi ct ment which violated the Grand Jury C ause. Art. 1,
Section 15, Florida Constitution; Fifth and Fourteenth
Amendnents, United States Constitution. Appellant's conviction

and sentence for nurder in the first degree nust be reversed.

3 Unlike in Florida, GChio law permts anendment of
i ndictments by others than the grand jury. 558 F.2d at 337.
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PO NT X
THE TRI AL COURT ERRED I N ALLOW NG THE PROSECUTI ON TO PROCEED ON
A THEORY OF FELONY- MURDER WHEN THE | NDI CTMENT GAVE NO NOTI CE OF
THE THEORY.

The indictnment in this case only charged preneditated
murder R1-2. Defense counsel filed a notion for the prosecution
to disclose whether it was proceedi ng under a fel ony-nurder
theory R235. The trial court denied this notion SR62. The jury
was instructed on the theory of felony-nurder (sexual battery).

It was the prosecution’s strategy to not reveal to
Appel l ant that he would be liable on a charge of felony mnurder.
Nor woul d Appel | ant be aware of such a charge where the G and

Jury did not charge fel ony mnurder

The instant case is different from Knight v. State, 338 So.

2d 201 (Fla. 1976) in that it involves the prosecutor
deliberately trying to strategically anbush the defense.

Sheppard v. Rees, 909 F.2d 1234 (9th G r. 1990) (reversing where

char gi ng docunent did not charge felony nurder and prosecutor
hid the fact felony nmurder was a theory of the case until the

charge conference).

14 This Court should also reconsider its decision in
Kni ght . See Alford v. State, 906 P.2d 714 (Nev. 1995)
(overruling prior precedent which held that felony-nurder need
not be specifically alleged) and in |light of Ring.
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This | ack of notice denied Appellant due process of |aw and
the effective assistance of counsel. Article |, Sections 2, 9,
16, and 17, Fla. Const.; Fifth, Sixth, Ei ghth, and Fourteenth
Amendnments, U. S. Const.

An indictnent or information is required to state the
el enents of the offense charged with sufficient clarity to
apprise the defendant what he nust be prepared to defendant

against. Russell v. United States, 369 U. S. 749, 763-69, 82

S.C. 1038, 8 L.Ed.2d 249 (1962); Governnent of Virgin |Islands

v. Penberton, 813 F.2d 626 (3d G r. 1987); Gvens v.

Housewright, 786 F.2d 1378, 1380-81 (9th Cir. 1986). |In Gvens,

the Nnth circuit held that it was a Sixth Arendnment vi ol ation
to allowa jury instruction and prosecutorial argunent on nurder
by torture (under Nevada | aw anal ogous to Florida's felony-
nmur der) where the information charged willful murder (anal ogous
to Florida's preneditated nmurder).

The first-degree nurder conviction nust be reduced to
second-degree nmurder. |If the Court rejects Appellant's
argunent, a new trial is required as we cannot know if one or

nmore of the jurors relied on felony-nurder. See McGahagin v.

State, 17 Fla. 665 (1880); Omens v. State, 593 So. 2d 1113 (Fl a.

1st DCA 1992).
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PO NT XI

| T WAS REVERSI BLE ERROR TO FAIL TO A VE AN | NSTRUCTI ON ON THE
PRESUMPTI ON OF | NNOCENCE AS TO FELONY MJURDER

The trial court instructed the jury that the presunption of

i nnocence applied to the allegations in the indictnent

The defendant has entered a plea of not guilty. This
means you nust presunme or believe that the defendant
is innocent. The presunption stays with the

Def endant, as to each nmaterial allegation in the

i ndi ct ment, through each stage of the trial, unless it
has been overcone by the evidence, to the exclusion of
and beyond a reasonabl e doubt.

T1500 (enphasis added).

Fel ony murder was not alleged in the indictnment. Thus, the
trial court did not instruct the jury that the presunption of
i nnocence applied to the charge of felony nurder. This was
error.

In McKenna v. State, 119 Fla. 526, 161 So. 561 (Fla. 1935),

failure to give the instruction on presunption of innocence was
held to be reversible error despite the |ack of request or

obj ection by the defense:

15 Wien reviewing a trial court’s jury instructions, the
standard of review “turns on the nature of the error alleged.”
United States v. Knapp, 1209 F.3d 928, 930 (9'" CGir. 1997), cert.
denied, 522 U S. 968, 118 S.C. 417, 1139 L.Ed.2d 319 (1997).
The instant issue involves a pure question of |law thus reviewis
de novo.
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Rehearing was granted in this case after opinion filed
for consideration of the single question as to whether
or not the failure of the trial court to charge the
jury concerning the | aw of the presunpti on of

i nnocence without there being a special request for
such charge constitutes reversible error. The rule is
t horoughly established both in the United States and
Great Britain that one charged with a crim nal offense
is in law presuned to be innocent, and that
presunption obtains in favor of the accused through
out every stage of the trial until his guilt has been
proven to the exclusion of every reasonabl e doubt.
This presunption of |aw should be explained to every
jury enpaneled to try a crimnal case, and, if a
charge to that effect is requested by the defendant
and refused by the trial court, such refusal would
constitute reversible error.

* % *

DAVI S, Justice (concurring specially).

| realize quite well that in this case the rule has
been handed down wi thout qualification fromjudge to

j udge, year after year, to the general effect that no
judgment will be reversed in this court because of the
failure of a trial judge to give a particul ar charge
to the jury, unless the substance of the charge
omtted was specifically requested to be given, was
refused, and proper exception taken to such refusal at
the time thereof.

But this rule, Iike many other rules that we have
ofttimes ‘parroted’ w thout qualification, is subject
tothe limtation of that broader and nore general
rul e of appellate practice to the effect that
fundanental error on the face of the record in a case
brought to this court on appeal or wit of error can
and will be noticed and the judgnent or decree
reversed therefor (although no exception was taken to
it in the lower court), where such fundanental error

i s subsequently called to the appellate court’s
attention and clearly denonstrates that the trial
court departed fromthe essential requirenments of the
law in the particulars conpl ained of, whether its
action was originally conplained of as error in the
court below or not. (citations omtted).
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| think the failure of a trial judge to instruct a
trial jury that the defendant in a crimna
prosecution is presuned to be innocent and that such
presunption conti nues and abi des with hi mthroughout
every stage of the trial until overcone by conpetent
evi dence sufficient to establish his guilt to the
essential requirenents of a fair and inpartial trial
such as is required by the state and Federal
Constitutions, and renders the resultant judgnent
subject to reversal therefor, even though the point is

not raised until the case is presented in an appellate

court.

A charge on the subject of reasonabl e doubt alone is
t herefore inconplete and m sl eadi ng, unless the jury
is further instructed in connection with it that any
reasonabl e doubt on their part nust take into con-
sideration an original presunption of the defendant’s
i nnocence as opposed to any conclusion of guilt to be
drawn fromthe state’s evidence. Qherwi se the jury
woul d be left with the privilege of concluding beyond
a reasonabl e doubt that the defendant nust be guilty
because a grand jury has indicted himon the basis of
testi mony adduced before it, or because the defendant
has failed to rebut evidence tending to show guilt by
affirmati ve evidence of his innocence offered at this
trial. Wuld the |ast-nanmed nmet hod of procedure on
the jury’'s part be an adherence to the essenti al

requi rements of a constitutional jury trial?

| think it is the inescapable duty of a trial judge in

a crimnal case to instruct the jury as to the
essential and indi spensable rules of | aw whi ch nust
govern the jury s disposition of the case, whether he
is requestb5ed to do so or not, and that a failure to
do so constitutes a denial of a fair trial, and is

t herefore fundamental error. Conpare Young v. State
74 Neb. 346, 104 NW 867, 2 L. R A (NS.) 66.

161 So. 2d at 562-565 (enphasis added).
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The failure to instruct the jury on the presunption of
i nnocence as to felony nurder was reversible error which denied
Appel I ant due process and a fair trial. Fifth, Sixth,
Fourteenth Amend., U.S. Const., Art. |, 88 2, 9, 16, 22, Fla.
Const. Appellant’s conviction and sentence nust be reversed and
his cause remanded for a new trial.

PO NT XI |
THE TRI AL COURT ERRED I N FAI LI NG TO | NSTRUCT THE JURY THAT I T

MUST REACH A UNANI MOUS VERDI CT FI NDI NG OF ElI THER PREMEDI TATED OR
FELONY MURDER I N ORDER TO CONVI CT OF MURDER I N THE FI RST DEGREE.

The trial court instructed the jury that it nust reach a
unani nous verdict in order to convict Appellant of nurder in the
first degree T1506, 1508. However, the trial court did not
instruct the jury that they nust unaninously find either
preneditation or felony nmurder. The failure to do so was
reversi ble error and deni ed Appellant due process and a fair
trial. Fifth, Sixth, Fourteenth Amend., U.S. Const., Art. |, 88
2, 9, 16, 22, Fla. Const.

The jury nmust be instructed that they nust unaninously find
either preneditation or felony nurder in order to convict a
def endant of nurder in the first degree:

In Valentine v. State, 688 So. 2d 313 (Fla. 1996), the

supreme court was concerned with a conviction for

attenpted first degree murder in which the jury may

have determ ned the defendant was guilty of attenpted

preneditated nmurder or attenpted felony nurder. The
problemin Val entine was that one of the options would
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have resulted in an invalid conviction since attenpted
felony nmurder was no longer a crine in Florida. The
court held that if a verdict is supportable on two
grounds, one of which is invalid, and it is inpossible
to tell which ground the jury selected, the verdict
must be set aside and a new trial ordered. See also
Yates v. United States, 354 U S 298, 77 S.Ct. 1064, 1
L. Ed. 2d 1356 (1957). Although burglary with a battery
and burglary while arned are both valid of fenses,

Val enti ne suggests, and Torna v. State, 742 So. 2d 366
(Fla. 3d DCA 1999), directly holds, that when a
general verdict makes it inpossible for the court to
determ ne which of two options the jury determned to
exi st, the court nust construe the verdict as finding
the option nost favorable to the defendant. This is
consistent with the policy behind section 775.021(11),
Florida Statutes. Valentine, of course, indicates
that if a single offense can be comritted on either of
two theories, and each theory is valid, then the jury
may convict on alternative proof (as opposed to
returning an alternative verdict) w thout indicating
which theory it found to exist.! First degree nurder
is such a crime and the jury may convict with a
general verdict w thout disclosing whether it found
prenmeditation or felony nmurder. See Jordan v. State,
694 So. 2d 708, 712 (Fla. 1997), in which the court
uphel d a general verdict of first degree nurder even

t hough the verdict “did not indicate the theory upon
which the conviction rested.” See also San Martin v.
State, 717 So. 2d 462 (Fla. 1998), in which the court,
even though there was insufficient evidence to prove
prenedi tation, upheld the general verdict because the
jury could have convicted the defendant under the
felony murder theory. The inportant point about these
cases is that the court assunes that the jury agreed
on the sane theory, not a mi x and natch conbi nati on

In neither case did the court consider what woul d
happen if it appears that sone of the jurors found
premedi tation but not felony nmurder and sone of the
jurors found felony nurder w thout preneditation.

There is no problemthe a general verdict to a
charge which can be commtted in alternative ways
so long as the jurors all agree on the sane
alternative. For exanple, in first degree nurder
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whi ch can be conmitted either by felony nmurder or
prenedi tation, a general verdict has been held
acceptable. Indeed, if we assunme the jury

foll owed the court’s instructions, then we shoul d
assune that each of the jurors agreed on the sane
alternative theory to support the genera

verdict. However, these statutory alternative
nmet hods of conmmitting first degree nurder are
not, at least in the contenplation of the

| egislature, “mx and match.” |If the State
charged only preneditated nurder and half of the
jurors were not convinced, an acquittal would
follow, simlarly, if the State charged only
felony nurder and half the jurors were not
convinced, an acquittal would follow If

follows, therefore, that if the State charges
first degree nurder based on the alternative

nmet hods of commtting the crine and the jury
returns an alternative verdict which, in effect,
says that although we cannot all agree that the
def endant commtted either felony nurder or
prenedi tated nurder but we do all agree that he
comritted one or the other, the |l aw shoul d not
permt the defendant’s execution when there is

| ess than a unani nous verdict on either theory on
which the alternative verdict m ght be based.

State v. Reardon, 763 So. 2d 418, 421-422 (Fla. 5" DCA 2000)

(Harris, J., concurring, in part, dissenting, in part) (enphasis
added). In this case the jury circled both the preneditation an
felony murder findings R382.'° However, the jury was never
instructed that they nmust unaninously find preneditation or

felony murder. The trial court indicated that by checking off

16 The check off does not indicate that all 12 jurors
concurred in the finding. N ne could find preneditation while 3
found fel ony nurder. The jury was not instructed that all 12
jurors, or even a bare mpjority of the jurors, nust unaninously
find preneditation or unaninmously find felony nurder.
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both choices it was uncl ear how much of the decision was based
on felony nmurder T1383. Thus, Appellant’s conviction and

sent ence nust be reversed.

PENALTY PHASE

PO NT XI |

APPELLANT WAS DENIED H'S RI GHT TO A RELI ABLE CAPI TAL SENTENCI NG
AND DUE PROCESS BY THE FAI LURE TO | NSTRUCT THAT THE FACTFI NDER
MUST DETERM NE BEYOND A REASONABLE DOUBT THAT THE AGGRAVATI NG
Cl RCUMSTANCES OQUTWEI GH THE M TI GATI NG Cl RCUMSTANCES.

Appel I ant chal | enged t he preponderance standard for
determ ni ng whet her the sentence of death is appropriate
(mtigators nmust outwei gh aggravators) R99, 101; T664, 1702. The
trial court overruled the objection SR62; T665,1702. This was
reversible error.

The reliability of determ ning that death is the
appropriate sentence depends on certitude.

In civil cases involving nonetary di sputes the burden of
proof is by the preponderance of the evidence. The risk of
error is alnost equally shared by the litigants.

In crimnal cases because liberty is at stake, society

dermands nuch nore reliability and certitude. The burden of

proof is beyond a reasonabl e doubt.
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The death penalty is unique in its severity and irrevocabl e

nat uer . *’

A hi gher degree of certitude nust be required for its
i nposition.®® Thus, the factfinder nust deternine that the
aggravating circunstances outweigh the mtigating circunstances

beyond a reasonabl e doubt.

As recently as Deck v. Mssouri, 544 U.S. ___ (2005), the

United States Suprene Court has enphasized there is just as
critical a need for reliability in decision making in the
penal ty phase as in the guilt phase:

Al t hough the jury is no | onger deciding between guilt
and innocence, it is deciding between |ife and deat h.
That decision, given the “*severity’” and “‘finality’”
of the sanction, is no |less inportant than the

deci sion about guilt. Mnge v. California, 524 U S
721, 732 (1998) (quoting Gardner v. Florida, 430 U S
349, 357 (1977)).... Neither is accuracy in nmaking
that decision any less critical. The Court has

7 “[Tlhe penalty of death is qualitatively different from

a sentence of inprisonnent, however, |ong. Death, in its
finality, differs nore from life inprisonment than a 100-year
prison termdiffers fromone of only a year or twd.” Wodson v.
North Carolina, 428 U S. 280, 305, 96 S.C. 2978, 49 L.Ed.2d 944
(1976).... “The death penalty differs fromall other forns of
crimnal punishment, not in degree but in kind. It is unique in
its total irrevocability. It is unique in its rejection of

rehabilitation of the convict as a basis purpose of crimnal
justice. And it is unique, finally in its absolute renunciation
of all that is enbodies in our concept of humanity.” Furnman v.
Georgia, 408 U. S. 238, 306, 92 S.C. 2726, 33 L.Ed.2d 346 (1972)
(Stewart, J., concurring).

8 The Ei ght Anendnent requires “heightened reliability ...
in t he determ nati on whet her t he deat h penal ty is
appropriate....” Summer v. Shunman, 483 U. S. 66, 72, 107 S.C
2716, 97 L.Ed.2d 56 (1987).
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stressed the “accruate need” for reliable
deci si onmaki ng when the death penalty is at issue.

544 U.S. __ , Slip opinion at 9.

In State v. Wod, 648 P.2d 71 (U ah 1981), cert. denied,

459 U. S. 980 (1982), the Uah Suprene Court held that the

certitude required for deciding whether the aggravating factors

out wei ghed the mtigating factors was beyond a reasonabl e doubt:
The sentenci ng body, in maeking the judgnent that
aggravating factors “outweigh,” or are nore conpelling
than, the mtigating factors, nust have no reasonabl e
doubt as to that conclusion, and as to the additional
conclusion that the death penalty is justified and
appropriate after considering all the circunstances.

648 P.2d at 83-84.

In State v. Rizo, 833 A 2d 363 (Conn. 2003), the

Connecticut Suprenme Court recognized that the reasonabl e doubt
standard was appropriate for the wei ghing process:

| nposi ng the reasonabl e doubt standard on the wei ghing
process, noreover, fulfills all of the functions of
burdens of persuasion. By instructing the jury that
its level of certitude nust neet the demandi ng
standard of beyond a reasonabl e doubt, we mnimze the
risk of error, and we communi cate both to the jury and
to society at large the inportance that we place on

t he awesone deci sion of whether a convicted capita
felony shall live or die.

833 A 2d at 407 (enphasis added). The court recognized that the
greater certitude | essened the risk of error that is practically
unr evi ewabl e on appeal :

in maki ng the determ nation that the aggravating
factors outweigh the mtigating factors and that the

87



def endant shall therefore die, the jury nay weigh the
factors inproperly, and may arrive at a decision of
death that is sinply wong. Indeed, the reality that,
once the jury has arrived at such a decision pursuant
to proper instructions, that decision wuld be, for
all practical purposes, unreviewable on appeal save
for evidentiary insufficiency of the aggravating
factor, argues for some constitutional floor based on
the need for reliability and certainty in the ultimte
deci si on- maki ng process.

833 A 2d at 403 (enphasis added). Finally, the court reversed
the death sentence for failure to instruct that the aggravators
must outweigh the nmitigators beyond a reasonabl e doubt:

Consequently, the jury nust be instructed that it nust
be persuaded beyond a reasonabl e doubt that the
aggravating factors outweigh the mtigating factors
and that, therefore, it is persuaded beyond a
reasonabl e doubt that death is the appropriate

puni shmrent in the case. In this regard, the neaning
of the “beyond a reasonabl e doubt” standard, as
describing a |l evel of certitude, is no different from
that usually given in connection with the questions of
guilt or innocence and proof of the aggravati ng
factor.

The trial court’s instructions in the present case did

not conformto this demandi ng standard. W are

constrai ned, therefore, to reverse the judgnent of

death and to remand the case for a new penalty phase

heari ng.
833 A 2d at 410-411. Likewi se, the factfinder in this case nust
have been persuaded beyond a reasonabl e doubt that the

aggravators outwei ghed the mtigators. Article |, Sections 2,

9, 16, 17 and 22 of the Florida Constitution; Fifth, Sixth,
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Ei ght h and Fourteenth Anendnents to the United States
Constitution. Appellant’s sentence nust be vacat ed.
PO NT XIV
| NSTRUCTI NG THE JURY TO DETERM NE WHETHER SUFFI CI ENT M TI GATI NG
Cl RCUMBTANCES EXI ST THAT OUTWEI GH AGGRAVATI NG Cl RCUMSTANCES
PLACES A HI GHER BURDEN OF PERSUASI ON ON APPELLANT AND VI OLATES

THE EI GHTH AMVENDMENT REQUI REMENT THAT DEATH BE THE APPROPRI ATE
PUNI SHVENT, FUNDAMENTAL FAI RNESS AND DUE PROCESS.

Prior to trial Appellant objected to the penalty phase jury
instruction that the jury determ ne whether sufficient
mtigating circunstances exi st that outweigh aggravating
circunstances R99, 101; T664, 1702. The trial court overruled the
obj ections SR62; T665, 1702. The wei ghi ng equati on was given to
the jury and utilized by the trial court T1705; R427. This was
reversible error and violates the reliability requirenent for
t he death penalty, fundanental fairness, and Due Process under
Article I, Sections 2, 9, 16, 17 and 22 of the Florida
Constitution, and the Fifth, Sixth, Ei ghth and Fourteenth
Amendnents to the United States Constitution.

Hei ght ened standards of due process apply to inposition of
the death penalty due to the severity, uniqueness and finality

of that sanction. Elledge v. State, 346 So. 2d 998 (Fla. 1977);

Beck v. Al abama, 447 U.S. 625, 638 (1988). See Burger v. Kenp,

483 U. S. 776, 785 (1987) (A court’s “duty to search for
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constitutional error with painstaking care i s never nore
exacting than it is in a capital case.”).

The statute and jury instructions direct the judge and jury
to performthe follow ng analysis to determ ne whether a
sentence of life inprisonnent or the death penalty should be
i nposed:

(a) that sufficient aggravating circunstances exi st
as enunerated in subsection (5), and

(b) That there are insufficient mtigating circum
stances to outwei gh the aggravating
Ci rcumst ances.

Section 921.141(3), Florida Statutes (enphasis added).

I n People v. Young, 814 P.2d 834 (Colo. 1991), the Col orado

Suprene Court held that the statutory wei ghi ng equation, which
favored death if there were insufficient mtigating factors to
outwei gh the statutory aggravating factors, could result in an
unreliabl e death sentence when mtigating and aggravating
factors are equal and thus is unconstitutional:

The result of a decision that the rel evant

consi derations for and against inposition of the death
penalty in a particular case are in equipoise is that
the jury cannot determine with reliability and
certainty that the death sentence is appropriate under
the standards established by the legislature. A
statute that requires a death penalty to be inposed in
such circunstances w thout the necessity for further
del i berations, as does section 16-11-103(2)(b)(lI1),
is fundanentally at odds with the requirenent that the
procedure produce a certain and reliable concl usion
that the death sentence should be inposed. That such
aresult is mandated by statute rather than arrived at
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by a jury adds nothing to the reliability of the
death sentence. The |egislature has commtted the
function of weighing aggravators and mtigators to the
jury. A jury determ nation that such factors are in
equi poi se neans nothing nore or less than that the
noral evaluation of the defendant’s character and
crime expressed as a process of wei ghing has yiel ded

i nconclusive results. A death sentence inposed in
such circunstances violates requirenents of certainty
and reliability and is arbitrary and capricious in
contravention of basic constitutional principles.
Accordi ngly, we conclude that the statute contravenes
the prohibition of cruel and unusual punishnments under

article Il, section 20, of the Col orado Constitution,
and deprives the defendant of due process of |aw under
article Il, section 25, of that constitution.

814 P.2d. at 845 (enphasis added).

In State v. Biegenwald, 106 N. J. 13, 524 A 2d 130 (N.J.

1987), the court held that a death sentence was i nproper where
instruction provided for death when the aggravating factors are
not outwei ghed by the mtigating factors:

The error concerns the jury’s function in bal anci ng
aggravating factors against mtigating factors, a
function that leads directly to its ultimate life or
death decision. |Its effect was to allow a death
sentence wthout a finding that the aggravating
factors outweighed the mtigating factors beyond a
reasonabl e doubt. W hold that such a finding was
required by the Act at the tine of defendant’s trial
as a matter of fundanental fairness and that its
absence mandates reversal and retrial of the penalty
deci sion. Legislative policy also nmandates this
result, as indicated by the 1985 anendnents to the
Act; those anendnents, furthernore, provide an

i ndependent basis for this result.

524 So. 2d at 130 (enphasis added).
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I n Hul sey v. Sargent, 868 F.Supp. 1090 (E.D. Ark. 1993)

again a statute which required mtigation to outweigh
aggravation created a presunption of death that would result in
deat h when the aggravating and mtigating circunstances were in
equi poi se:

If a jury found the mtigating and aggravating circum
stances in equi poi se, neither one nore probative than
t he other, or, could not fairly conme to a concl usion
about what bal ance exi sted between them they would be
obligated to inpose the death sentence since the
mtigating circunstances would not be found to

out wei gh the aggravating. The requirenent that the
aggravating circunstances justify the sentence of
deat h, which could easily be (and was probably
intended to be) construed as an i ndependent inquiry
(satisfied by a single finding of an aggravating

ci rcunstance) woul d not cure the presunption created
by the equati on.

868 F. Supp. at 1101 (enphasis added).

Finally, in State v. Kleypas, 272 Kan. 894, 40 P.3d 129

(Kan. 2001), the Kansas Suprene Court reversed a death sentence
due to the instruction regarding mtigating circunstances
out wei ghi ng aggravati ng circunstances:

s the weighing equation in K S. A 21-4624(e) a unique
standard to ensure that the penalty of death is
justified? Does it provide a higher hurdle for the
prosecution to clear than any other area of crim nal
law? Does it allowthe jury to express its’ reasoned
noral response” to the mtigating circunstances? W
conclude it does not. Nor does it conport with the
fundanment al respect for humanity underlying the Eighth
Amendnent. Last, fundanental fairness requires that a
“tie goes to the defendant” when |ife or death is at
issue. W see no way the weighing equation in K S. A
21-4624(e), which provides that in doubtful cases the
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jury nmust return a sentence of death, is permssible
under the Eighth and Fourteenth Anendnents. We
conclude K S. A 21-4624(e) as applied in this case is
unconstitutional.

40 P.3d at 232 (enphasis added). However, the Kansas court held
that its construction of invalidating the weighing equation
saved the statute itself from being unconstitutional. However,

three years later in State v. Marsh, 278 Kan. 520, 102 P.3d 445

(Kan. 2004), the court recognized that the |anguage of the

stat ut e was unanbi guous and that the court could not usurp the
| egislature by rewiting the statute and despite stare decisis
t he Kansas death penalty statute was decl ared unconstitutional:

I n Kleypas, we first held that the weighing equation
of K S. A 21-4624(e) as witten was unconstitutiona
under the Eighth and Fourteenth Anendnents. W

avoi ded striking the statute down as unconstitutional
on its face only by construing it to nean the opposite
of what it said, i.e., to require aggravating
circunstances to outweigh mtigating circunstances.
272 Kan. 894, Syl. 11 45-48. This reasoning conpelled
us to vacate Kl eypas’ death sentence and remand the
case for reconsideration of the death penalty under
proper instructions on the weighing equation. 272
Kan. 894, Syl. ¢ 49.

Here, Marsh correctly notes, and the State concedes,

t hat Kl eypas requires us to vacate Marsh’s death
sentence and remand for reconsideration of the death
penal ty under proper instructions on the weighing
equation. Marsh nakes the further argunent, however,
that K S. A 21-4624(e) is unconstitutional on its face
and that the portion of our Kleypas decision that
saved the statute through judicial construction nust
be overruled. W agree.
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In short, the United States Suprene Court is wlling
to exercise its power to construe statutes in a
constitutional manner to save | egislative enactnent
rather than strike it down. However, both the United
States Suprenme Court and this court have acknow edged
that the power to construe away constitutional
infirmty is limted. “*'Statutes should be construed
to avoid constitutional questions, but this
interpretive canon is not a license for the judiciary
to rewite | anguage enacted by the legislature.’”
Salinas v. United States, 522 U. S. 52, 59-60, 139

L. Ed. 2d 352, 118 S.Ct. 469 (1997). “We cannot press
statutory construction ‘to the point of disingenuous
evasion’ even to avoid a constitutional question.”
United States v. Locke, 471 U S. 84, 96, 96 L. Ed. 2d
64, 105 S.Ct. 1785 (1985). The maxi m cannot apply
where the statute itself is unanmbiguous. United
States v. (Cakl and Cannabi s Buyers’ Cooperative, 532

U S 483, 494, 149 L.Ed.2d 722, 121 S.Ct. 1711 (2001).

* * %

These cases nmeke plain that the avoi dance doctrine is
applied appropriately only when a statute is

anbi guous, vague, or overbroad. The doctrine is not
an avail able tool of statutory construction if its
application would result in rewiting an unanbi guous
statute. The court’s function is to interpret

| egislation, no rewite it. State v. Beard, 197 Kan.
275, 278, 416 P.2d 783 (1966); Patrick v. Haskel
County, 105 Kan. 153, 181 Pac. 611 (1919).

* * %

W concl ude that the second hol di ng of Kl eypas — that
t he equi poi se provision could be rescued by
application of the avoi dance doctrine — is not

sal vageabl e under the doctrine of stare decisis. That
hol di ng of Kleypas is overruled. Stare decisis is
designed to protect well settled and sound case | aw
from precipitous or inpulsive changes. It is not
designed to insulate a questionable constitutional
rule fromthoughtful critique and, when called for,
abandonnment. This is especially true in a situation
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i ke the one facing us here. Kl eypas’ application of
t he avoi dance doctrine was not fully vetted. It is
young and previously untested. Its rewiting of
K.S. A 21-4624(e) was not clearly erroneous; as a
constitutional adjudication; it encroached upon the
power of the |egislature.

Qur decision today to confine the application of the
avoi dance doctrine to appropriate circunstances
recogni zes the separation of powers and the
constitutional limtations of judicial review and
rightfully |looks to the legislature to resolve the

i ssue of whether the statute should be rewitten to

pass constitutional nuster. This is the legislature's

job, no ours. This decision does nore in the long run

to preserve separation of powers, enhance respect for
judicial review, and further predictability in the | aw
than all the indiscrimnate adherence to stare decisis
can ever hope to do.

102 P.3d 457-465 (enphasi s added).

Li kewi se, Appellant’s death sentence should be reversed
because the jury was instructed that unless mtigating
ci rcunst ances outwei gh aggravating circunstances the sentence
shoul d be deat h.

In addition to the lack of reliability and certitude when
equi poi se exists, the instruction that death is the sentence
unl ess the mtigators outwei gh the aggravators
unconstitutionally creates a presunption that the death sentence
IS appropriate.

The fact that neither the statute nor the standard jury

instructions use the word “presunption” has no significance,

where the effect of the statute and standard jury instruction is
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to create a presunption that death is the proper sentence. The
ability of a defendant to “rebut” that presunption does not nake
the statute and jury instructions constitutional, where the
burden of persuasion cast upon the defendant is higher to prove
that a life sentence is justified than was on the State to
initially prove that the death penalty is the proper sentence.
The initial determ nation nade that death is appropriate is
based solely on consideration of the aggravating circunstances
and expressly excludes the consideration of mtigating
consi derati ons.

The right to a jury trial under the Sixth Amendnent and the
rights to fundamental fairness and Due Process and reliability
of the death sentence under the Fifth, Ei ghth and Fourteenth

Amendnent s and under the Florida Constitution require that the

State ultinately bear the burden of persuasion that inposition

of capital punishment is justified.
Functionally, Florida s statute and standard jury
instruction are equivalent to the procedure condenned in

Mul | aney v. W/l bur, 421 U S. 684, 95 S.Ct. 1881 (1975).

Mul | aney rul ed that the procedure in M ne deni ed Due Process
where the State had only to prove that an intentional and
unl awf ul hom ci de occurred, and the defendant then bore the

burden of proving “by a fair preponderance of the evidence that
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he acted in the heat of passion on sudden provocation” to avoid
puni shrent for commtting nurder as opposed to mansl aughter.
Mul I aney, 95 S. (. at 1883. The United States Suprene Court
ruled that it is fair to cast the burden of produci ng evi dence
on the defendant to place an ultimate fact in issue but,

consistent with In re: Wnship, 397 U S. 358 (1970), Due Process

and the right to a jury trial require that the State ultimtely

bear the burden of persuasi on beyond a reasonabl e doubt. “The

saf e-guards of due process are not rendered unavailing sinply
because a determ nati on may al ready have been reached that woul d
stigmati ze the defendant and that mght |ead to a significant
i mpai rnment of personal liberty.” Millaney, 95 S.C. at 1890.
Wnship is concerned wth substance rather than this
kind of formalism The rationale of that case
requi res an analysis that |ooks to the “operation and
effect of the |aw as applied and enforced by the
state,” (citation omtted), and to the interests of
both the State and the defendant as affected by the
al l ocation of the burden of proof.
Mul | aney, 95 S. Ct. at 1890.
The inmportance of the State bearing the burden of

per suasi on beyond a reasonabl e doubt of the ultimate issue in

qguestion was explained in both Miullaney and In re: Wnship,

supra. The requirenent that the governnent bear the burden of

per suasi on beyond a reasonabl e doubt is a conponent of
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fundanmental fairness that serves as a cornerstone for public
acceptance of the outcone of the trial:

“The requirenent of proof beyond a reasonabl e doubt
has (a) vital role in our crimnal procedure for
cogent reasons. The accused during a crim nal
prosecution has at stake interests of imense

i nportance, both because of the possibility that he
may | ose his |iberty upon conviction and because of
the certainty that he would be stigmatized by the
conviction... Mdreover, the use of the reasonabl e-
doubt standard is indispensable to command the respect
and confidence of the community in applications of the
crimnal law. It is critical that the noral force of
the crimnal |law not be diluted by a standard of proof
that | eaves peopl e in doubt whether innocent nmen are
bei ng condemmed.” 397 U. S. at 363, 364.

Mul [ aney, 95 S.Ct. at 1890. Additionally, due to the uniqueness

of the severity and finality of capital punishnent, Due Process

conpel s that hei ghtened scrutiny of the procedures be given as

to both the conviction and sentencing of a defendant in order to

achieve the requisite reliability:

Even assum ng, however, that the proceeding on the
prior conviction allegation has the “hall marks” of a
trial that we identified in Bullington, a critica
conponent of our reasoning in that case was the
capital sentencing context. The penalty phase of a
capital trial is undertaken to assess the gravity of a
particul ar offense and to determ ne whether it
warrants the ultimate punishnent; it is in many
respects a continuation of the trial on guilt or

i nnocence of capital nurder. “It is of vita

i nportance” that the decisions nade in that context
“be, and appear to be, based on reason rather than
caprice or enotion.” Gardner v. Florida, 430 U S.
349, 358 (1977). Because the death penalty is unique
“in both its severity and its finality,” id., at 357,
we have recogni zed an acute need for reliability in
capital sentencing proceedings. See Lockett v. OChio,
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438 U.S. 586, 604 (1978) (opinion of Burger, C J.)
(stating that the “qualitative difference between
death and other penalties calls for a greater degree
of reliability when the death sentence is inposed”);
see also Strickland v. Washington, 466 U S. 668 (1984)
(Brennan, J., concurring in part and dissenting in
part) (“[We have consistently required that capital
proceedi ngs be policed at all stages by an especially
vi gilant concern for procedural fairness and for the
accuracy of factfinding”).

Monge v. California, 524 U S 721, 118 S. C. 2246, 2252 (1988)

(enmphasi s added). The Constitution also requires reliable fact

finding in the context of capital punishnment. See Arvel aez v.

Butterworth, 738 So. 2d 326, 326-27 (Fla. 1999) (“W acknow edge

we have a constitutional responsibility to ensure the death

penalty is adm nistered in a fair, consistent and reliable

manner ...”) (enphasis added). The reliability of a death
sentence is constitutionally deficient when the burden of
persuasion as to the propriety of the inposition of the death
sentence is cast upon the defendant rather than the state. The
constitutional requirenent of reliability is founded in the
Fifth, Sixth, Ei ghth and Fourteenth Anendnents to the United
States Constitution.

By mandating that the defendant prove that the mtigating
ci rcunst ances “outwei gh” the aggravating circunstances, Section
921.141(3), Fla. Stat., Florida s capital sentencing procedure

casts the burden of persuasion on the defendant to prove that a
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life sentence is appropriate. Due Process requires that the
burden of persuasion be on the State. Application of the
statute further denies fundanental fairness because the

def endant actually has a hi gher burden of persuading the jury
and judge that a |life sentence is appropriate than the State’'s
burden to show that a death sentence should be inposed. The

| anguage of the statute and standard jury instructions create a
presunption that death is appropriate when an aggravating

circunstance is proved to exist, wthout any consideration of

the mtigating considerations surrounding the facts of the crine

or the individual characteristics of the defendant. This

determ nati on, made w t hout consideration of mtigation, becones

a presunption that can only be rebutted by nore evidence than

was required by the State to persuade the jury that the death

penalty i s appropriate.

In order to then persuade the jury and/or judge that a life
sentence is appropriate, the defendant nust persuade the jury on
the ultimate i ssue — whether the death penalty shoul d be
i nposed, and the burden of proof is higher than was case upon
the State. The State proves beyond a reasonabl e doubt that the
death penalty is appropriate based solely on the aggravati ng
circunstances w thout considering the mtigating circunstances,

t he def endant nmust neet a higher standard — he nust prove that

100



“mtigating circunstances exist that outweigh the aggravating
ci rcunst ances.”

As witten by the Florida Legislature and as applied
t hrough the standard jury instructions, an unconstitutiona
burden of persuasion is placed on the defendant in violation of
the Fifth, Sixth, Ei ghth and Fourteenth Amendnents to the United
States Constitution, and, Article I, Sections 2, 9, 16, 17 and
22 of the Florida Constitution and the holdings of Inre

W nship, supra, and Mullaney v. WIbur, supra. See also, State

v. Marsh, supra. As worded, the standard instructions dilute

the requirenent that the State prove beyond and to the exclusion
of every reasonabl e doubt that the death penalty is warranted.

See Cage v. Louisiana, 498 U S. 39 (1990) and Sandstrom v.

Mont ana, 442 U.S. 510 (1979). The fact that the instructions
m ght reasonably be interpreted as casting the burden of

per suasi on on the defendant denies due process. Francis v.

Franklin, 471 U S. 307 (1985); In re Wnship, supra; Millaney v.

W | bur, supra; State v. Marsh, supra. Sinply said, the standard

jury instructions and Section 921.141(2) & (3), Florida
Statutes, are unconstitutional under the Fifth, Sixth, Eighth
and Fourteenth Amendnents to the United Stats Constitution and

Article |, Sections 2, 9, 16, 17 and 22 of the Florida

Constitution. The death sentence erroneously inposed here mnust
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be reversed and Section 921.141, Florida Statutes, nust be rul ed

unconsti tutional .
PO NT XV

THE TRI AL COURT ERRED I N FI NDI NG THAT THE KI LLI NG WAS COLD,
CALCULATED AND PREMEDI TATED

The aggravating circunstance that the crime was conmtted
in a “cold, calculated and preneditated” manner, hereinafter
“CCP", was not shown beyond a reasonabl e doubt in this case.
Thi s aggravator “ordinarily applies in those nurders which are
characterized as executions or contract nurders.” MCray v.

State, 416 So. 2d 804, 807 (Fla. 1982); Scull v. State, 533 So.

2d 1137, 1142 (Fla. 1988). Wiile such exanples are not deened
to be all-inclusive, they do represent the type of heightened
prenmedi tati on and col dness required for the CCP aggravator. The
i nstant case neets neither the spirit nor the litera
requi renments for this aggravator

In order for this aggravating circunstance to apply,

“hei ghtened preneditation” is required. Jackson v. State, 599

So. 2d 103, 109 (Fla. 1992). That is, the defendant nust have
had “a careful plan or prearranged design” to kill. Id. A
suspi cion of heightened preneditation will not be sufficient.

Lloyd v. State, 524 So. 2d 396, 403 (Fla. 1988). This

aggravat or nust be proven beyond a reasonabl e doubt. LI oyd,
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supra, at 403 (al though evidence m ght create “suspicion” of a
contract killing, the fact was not established beyond a
reasonabl e doubt .

The trial court’s order on CCP first notes that, “... the
State has proven fromthe evidence, beyond and to the excl usion
of every reasonable doubt” that the killing was CCP R418. The
fact is that the State neither advocated nor endorsed a CCP
fi ndi ng.

The trial court’s hypothesis of CCP is pure specul ation
unsupported by the evidence. The trial court found CCP based on
the belief that Appellant had planned to kill Ruth Lawence to
send his ex-girlfriend “a nessage” but ended up killing Dyke
R421. There sinply was no evidence of such a plan.

The trial court specul ated that Appellant’s prior second
degree nmurder conviction where he allegedly “devised and carried
out a plan” to kill showed hei ghtened preneditation in this
case. This reasoning is flawed. There was no evi dence of
hei ght ened preneditation, or even regular preneditation, during
the prior felony — that is why it was a second degree nurder and
a not a first degree nmurder. The trial court erred in using
sonet hing for which Appellant had been acquitted to find an

aggravating circunstance. See Burr v. State, 550 So. 2d 444

(Fla. 1989).
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It is pure speculation that there was any planned killing.
The State’s theory of the case — that Appellant planned to
convince Dyke to help himreunite with his ex-girlfriend at
| east has some logic,® and it refutes CCP. G ven this

reasonabl e hypot hesi s which excludes CCP, it was error to find

CCP. Ceralds v. State, 601 So. 2d 1157, 1163-64 (Fla. 1992)

(where evidence “susceptible to .. divergent interpretations”
aggravat or shoul d not have been found).
PO NT XVI
THE SENTENCE OF DEATH MUST BE VACATED AND THE SENTENCE REDUCED
TO LI FE WHERE THE TRI AL COURT FAI LED TO MAKE THE FI NDI NGS
REQUI RED FOR THE DEATH PENALTY.

The | egislature has made it clear under 8§ 921.141(3) of the
Florida Statues that if the trial court is to sentence a
defendant to death it “shall set forth in witing its findings”
that (1) sufficient aggravating circunstances exist to justify

the death penalty and (2) there are insufficient mtigating

circunstances to outwei gh the aggravating circunmstances.?® The

19 Dyke had helped Appellant reunite with Stephanie
Lawr ence in the past.

20 This Court has also recognized that both of these
circunstances nust exist to uphold the death penalty. See
Renbert v. State, 445 So. 2d 337, 340 (Fla. 1989) (sentence
reduced to life even though trial court had found no mtigating
ci rcunst ances and this Court uphel d one aggravati ng
circunstance); Terry v. State, 668 So. 2d 954 (Fla. 1996)
(reduced to |ife where two aggravators were not sufficient for
death even where no mtigation).

104



legislature directed in 8 941.141(3) that if the trial court

“does not make the findings requiring the death sentence” wt
30 days -- a |life sentence nust be inposed.?’ In this case,
trial court did file the sentencing order within 30 days,

however, the order does not contain “the findings requiring

death.” Thus, Appellant’s death sentence nust be vacat ed.

hin

t he

As noted above, there are two specific findings “requiring

the death sentence.” One is a finding that “sufficient

2l § 921.141(3) reads as follows:

(3) Findings in support of sentence of death. --
Not wi t hstanding the recomendation of a majority of
the jury, the court, after weighing the aggravating
and mtigating circunstances, shall enter a sentence
of life inprisonment or death, but if the court
i nposes a sentence of death, it shall be set forth in
witing its findings upon which the sentence of death
is based as to the facts:

(a) That sufficient aggravati ng
ci rcunst ances exi st as enuner at ed in
subsection (5), and

(b) That there are insufficient mtigating
circunstances to outweigh the aggravating
ci rcunst ances.

In each case in which the court inposes the death
sentence, the determnation of the court shall be
supported by specific witten findings of fact based
upon the circunmstances in subsections (5) and (6) and
upon the records of the trial and the sentencing
pr oceedi ngs. If the court does not nake the findings
requiring the death sentence within 30 days after the
rendition of the judgnent and sentence, the court
shal | i npose sentence of life inprisonnment in
accordance with s.775.082.
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aggravating circunstances exist” to justify the death sentence.
The trial court never made this required finding -- instead it
ski pped this step and nerely wei ghed the aggravati ng

ci rcunst ances agai nst the mtigating circunstances:

27. VEIGH NG BY THE COURT: The Court after carefully
considering the statutory aggravating circunstances
whi ch have been proven by t he State beyond any
reasonabl e doubt, and the statutory and non-statutory
mtigating circunstances reflected by the evidence,
bei ng ever m ndful that a human life is at stake,
finds as did the jury inits 10-2 reconmendation to
the Court, that the three Statutory Aggravators which
have been proven by the State beyond a reasonabl e
doubt are entitled to great weight. The Court finds
that these Statutory Aggravating G rcunstances are not
out wei ghed by the statutory and non-statutory
mtigating evidence, which the Court assigns only
slight weight.

| T | S HEREBY ORDERED AND ADJUDGED, that the Defendant,
RONNI E KEI TH W LLI AMS, is hereby sentenced to death.

R427. The trial court did not nake a finding that “sufficient
aggravating circunstances exist.” The failure to nmake the
required finding that sufficient aggravating circunstances exi st
requires vacating the death sentence and inposition of a life

sent ence.

PO NT XVI |

THE JURY | NSTRUCTI NG STATI NG THAT THE JURY IS TO ONLY CONSI DER
M Tl GATION AFTER | T I S REASONABLY CONVI NCED OF | TS EXI STENCE | S
| MPROPER
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Section 921.141 provides no standard for the proof of
mtigating evidence. The jury instruction commttee, apparently
out of the blue, has pronmulgated an instruction that the jury is
to consider only mtigation after being “reasonably convi nced”
of its existence. This instruction is inproper for three
reasons: (a) it invades the province of the Legislature; (b)
it is an incorrect statenent of Florida law, and (c) it
unconstitutionally limts the consideration of mtigating
evi dence.

(a) Article 2, section 3 of the Florida Constitution
forbids the judiciary fromexercising the powers of the
Legi sl ature.

The provision of crimnal penalties and of [imtations upon
the application of such penalties is a matter of predom nantly
substantive | aw and, as such, is a matter properly addressed by

the Legislature. Section 921.001(1), Florida Statutes; Smith v.

State, 537 So. 2d 982 (Fla. 1989) (sentencing guidelines).
Despite the fact that the Florida Legislature put no
restrictions on the consideration of mtigating evidence, the
Standard Jury Instruction Conmttee placed such a restriction by
the pronul gati on of the “reasonably convinced” standard. Hence

the “reasonably convi nced” standard is unconstitutional for
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violating the Florida Constitution's separation of powers. %
Fl orida | aw pl aces no restriction on consideration of
mtigation. By placing a “reasonably convinced” restriction,
the instruction is contrary to Florida law.?® Also, by placing a
hi gh degree of restriction where none exists by statute, the
jury instruction is contrary to the constitutional requirenent
that all mtigating evidence be considered and it inposes an
unconstitutionally high standard of proof.

The state and federal constitutions require that all

mtigating evidence be considered. Hitchcock v. Dugger, 481

U 'S 393 (1987). Any jury instruction that prevents
consideration of all mtigating evidence is unconstitutional.

MIls v. Maryland, 486 U S. 367 (1988). Full consideration of

mtigating evidence is essential in a capital case; the jury

22 The pronul gation of the “reasonably convinced” standard

by the jury instruction conmttee also violates the Cruel and
Unusual Puni shrrent Cl auses of t he state and federa
constitutions. A death penalty statute is constitutional only
to the extent that it reflects the reasoned judgnent by the
people through their duly elected representatives in the
Legi sl ature. G eqgg. Here, we have a mmajor provision of
Florida’s death penalty schenme substantially rewitten by a
little known comrittee of | awers.

23 Adoption of standard instructions by the suprene court

does not necessarily nean that the instructions correctly state
the I aw Yohn v. State, 476 So. 2d 123, 127 (Fla. 1985)
(promul gation of standard instructions does not nean they are
necessarily correct; standard jury instruction on insanity
pr oper). See also Pope v. State, 441 So. 2d 1073 (Fla. 1984)
(standard instruction on “heinous, atrocious or cruel”).
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must be able to consider and give effect to any mtigating
evi dence relevant to a defendant’s background, character, or the

circunmstances of the crinme. Penry v. Lynaugh, 109 S. C. 2934

(1989).
PO NT XVI | |

THE TRI AL COURT ERRED I N USI NG | NDECENT ASSAULT AS THE PRI OR
VI OLENT FELONY AGGRAVATI NG CI RCUMSTANCE

In finding the prior violent felony aggravating
circunstance the trial court indicated that the state had proven
t hat Appel |l ant had been previously convicted of an indecent
assault R414.

Appel | ant had objected to using the indecent assault as an
aggravating circunstance T1666. |In order for an offense to
qualify as a prior violent felony, violence nmust be an inherent

el ement of the offense. Elamv. State, 636 So. 2d 1312, 1314

(Fla. 1994). Violence is not an inherent elenent of indecent
assault. It was error to let the state present evidence and
argunent respecting the indecent assault as a prior violent
f el ony.

Qoviously all crimnal activity involves sone threat of
vi ol ence, however renote. Strict construction of the statute
requires that the circunstance apply only to felonies which are

life-threatening. See Lews v. State, 398 So. 2d 432, 438 (Fla.
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1981) ((5)(b) “refers to life-threatening crimes in which the
perpetrator conmes indirect contact wwth a human victim” G ting

cases.). In Mahn v. State, 714 So. 2d 391 (Fla. 1998), this

Court made it clear that robbery is not a prior violent felony
because that circunstance is |imted to “life-threatening”
f el oni es:

Mahn argues that the trial court erroneously found his
1992 robbery conviction to support the prior violent
fel ony aggravating circunstance. As we stated in
Lewis v. State, 389 So. 2d 432, 438 (Fla. 1981), the
finding of a prior violent felony conviction
aggravator only attaches “to life-threatening crines
in which the perpetrator cones in direct contact with
the human victim”’

! We have al so recently held in Robinson v. State,

692 So. 2d 883 (Fla. 1997), that purse snatching
is not a crinme of violence sufficient to
constitute robbery.

Li kewise, in this case, indecent assault is not a life-

t hreatening felony and therefore does not qualify as a prior

violent felony. Fifth, Sixth, E ghth and Fourteenth Amendnents,

US Const.; Art. |, 88 2, 9, 16 and 17, Fla. Const. It was

error to find the prior violent felony circunstance based on the
i ndecent assault.
PO NT Xl X

THE TRI AL COURT ERRED I N FI NDI NG THAT THE KI LLI NG WAS ESPECI ALLY
HEI NOUS, ATROCI QUS OR CRUEL.
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Any nurder could be characterized as hei nous, atrocious or
cruel (hereinafter "HAC'). However, to avoid such an overbroad
and unconstitutional application of HAC, restrictions have been
pl aced on the HAC aggravator. It is well-settled that the
especi ally HAC aggravat or does not apply unless it is clear that
t he defendant intended to cause unnecessary and prol onged

suffering. Eg. Porter v. State, 564 So. 2d 1060, 1063 (Fl a.

1990) (hypothesis consistent with crine not "nmeant to be
deliberately and extraordinarily painful" and thus not HAC);

Bonifay v. State, 626 So. 2d 1310, 1313 (Fla. 1993); Santos V.

State, 591 So. 2d 160, 163 (Fla. 1991).

For exanple, in Bonifay v. State, 626 So. 2d 1310, 1313

(Fla. 1993), this Court recognized that the crine was "vile and
sensel ess” where the victimunsuccessfully begged for his life
the there were nultiple wounds, but held that especially HAC did
not apply because the record did not denonstrate that Bonifay
intended to inflict a high degree of pain or to torture the

victim In Santos v. State, 591 So. 2d 160, 163 (Fla. 1991),

HAC did not apply as there was "no substantial suggestion that
Santos intended to inflict a high degree of pain or otherw se
torture the victim?”

The trial court never found any intent by Appellant to

cause prolonged pain and suffering in this case. Instead, the
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trial court’s finding of HAC was sol ely based on the fear and

pain of the victim However, as explained in Teffeteller v.

State, 439 So. 2d 840, 846 (Fla. 1983), the suffering of the
victimis not HAC as it does not set the nmurder apart fromthe
norm of capital felonies:

The fact that the victimlived for a couple of hours

i n undoubt ed pain and knew that he was facing i mm nent

death, horrible as this prospect may have been, does

not set this sense nurder apart fromthe norm of

capital felonies.

It is the intentional design of the perpetrator to torture

or inflict pain rather than the pain itself which HAC is

designed to cover. MIlIs v. State, 476 So. 2d 172, 178 (Fl a.

1985) (whether victimlingers is pure fortuity, the intent of
t he wrongdoer is what needs to be examned). Here, the trial

court did not find that Appellant had an intentional design to

torture or inflict pain. The evidence showed a frenzied attack
which is inconsistent with HAC. Thus, it was error to rely on
t he HAC aggravator.

Once the aggravating circunstance of HACis elimnated, it
cannot be said beyond a reasonabl e doubt that the jury's
recommendation, or the trial judge's decision, would be the
sanme. Especially in light of the mtigation present in this

case.
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The error of finding HAC deni ed Appel |l ant due process and a
fair trial, reliable sentencing contrary to Article I, Sections
9 and 17 of the Florida Constitution and the Fifth, Eighth, and
Fourteenth Anendnents to the United States Constitution.

PO NT XX
THE DEATH PENALTY | S NOT PROPORTI ONALLY WARRANTED.

“Any review of the proportionality of the death penalty in

a particular case nmust begin with the prem se that death is

different.” Fitzpatrick v. State, 527 So. 2d 809, 811 (Fl a.

1988). Proportionality reviewis a consideration of the
“totality of circunstances in a case,” and due to the finality
and uni queness of death as a punishnment “its application is
reserved only for those cases where the nost aggravating and

| east mtigating circunstances exist.” Terry v. State, 668 So.

2d 954, 956 (Fla. 1996). See also Alneida v. State, 784 So. 2d

922, 933 (Fla. 1999) (proportionality review requires that
circunstances be both the nost aggravated and | east mtigated
for death penalty to stand).

In this case it cannot be said that this is a situation
where the least mtigating circunstances exist. Evidence was
presented that Appellant had a deprived chil dhood, was on drugs

on the day of the offense, and woul d be a nodel prisoner.
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Appel | ant never knew his father and was 7 years old when
his nother died T1613-14. Appellant was raised on the streets
by his sister T1615-1620. They lived on the street in an
abandoned car for a long time T1615. They took clothing from
the trash T1618. Appellant did not start school (1lst grade)
until the age of 10 T1617. Appellant was constantly picked on
at school T1618-19. He was afraid as a child T1616.

Appel I ant had an addiction to crack cocai ne T1635.

Appel  ant was on drugs on the day of the incident

T1610, 1334,1337. Cinita Ashly took Appellant to the N neteenth
Street Crisis Center. Dorthea Simons also testified that --
based on the way he was acting -- it appeared that Appellant was
on drugs on the day of the incident T1610.

As for Appellant’s ability to adjust to incarceration,
Carter Powell, a corrections deputy who has known Appellant for
2 years, testified that Appellant has been a “nodel prisoner”
with no disciplinary reports T1606. Powell noted Appellant’s
religious devotion T1607.

The evi dence of Appellant’s deprived chil dhood, being on
drugs on the day of the incident, and status as a nodel
prisoner, takes this out of the “least mtigating” class of

cases for which the death penalty is reserved.
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In addition, it should be noted that although the cause of
the killing was stabbing -- the actual circunstances surrounding
the stabbing were unclear. The circunstances of what actually

occurred were a matter of conjecture. In Terry v. State, 668

So. 2d 954 (Fla. 1996), despite the existence of two aggravating
circunstances (including prior violent felony) and very m ni nal
mtigation, this Court reduced the sentence to life inprisonnent
noting that the circunstances surroundi ng the of fense were

uncl ear.

Under the totality of the circunstances of this case it
cannot be said that this is one of the nost aggravated and | east
mtigated cases for which the death penalty is reserved.
Appel l ant’ s death sentence nust be vacat ed.

PO NT XXI
FLORI DA S DEATH PENALTY STATUTE |I'S UNCONSTI TUTI ONAL WHERE ONE | S
ELI G BLE FOR THE DEATH PENALTY MERELY BY BEI NG CONVI CTED FOR
VI OLATI NG § 782.04 OF THE FLORI DA STATUTES.

It may be clained that in Florida one becones eligible for
the death penalty by a nere finding of guilt under § 782.04 of
the Florida Statutes. |If this is true, Florida s death penalty
statute is unconstitutional because aggravating circunstances
nmust be found to nmake one eligible for the death penalty under

the United States Constitution. See Furman v. Georgia, 408 U. S.

238 (1972).
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Thus, Appellant’s sentence is unconstitutional and nust be

reversed and remanded for inposition of a |ife sentence.

PO NT XXI |

WHETHER FLORI DA’ S DEATH PENALTY STATUTE |'S UNCON- STI TUTI ONAL
UNDER RI NG v. ARl ZONA 536 U.S. 584 (2002) OR FURMAN v. GEORG A,
208 U S. 238, 313(1972).

Assuming, that this Court rejects Appellant’s argunment in
Poi nt XX because Florida does require an aggravating
ci rcunstance for one to becone eligible for the death penalty,
the death penalty sentence in this cause violates R ng v.
Arizona. SR60-61

Section 775.082(1), Florida Statutes, provides that one
convicted of a capital felony shall be punished by death “if the
proceedi ng held to determ ne sentence according to the procedure
set forth in s. 921.141 results in findings by the court that
such person shall be punished by death”, and that otherw se
there shall be a |life sentence. Under section 921.141, the jury
is to determ ne whether “sufficient aggravating circunstances
exi st” and whether there are “sufficient mtigating
ci rcunst ances exi st which outwei gh the aggravating

circunstances”, and the court nmust find that “sufficient
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aggravating circunstances exist” to support a death sentence,
and that “there are insufficient mtigating circunstances to
out wei gh the aggravating circunstances.”

Hence, to obtain a death sentence, there nust be
“sufficient aggravating circunstances” and insufficient
mtigating circunstances to outweigh them Under the statutory
and constitutional rule of strict construction of crimnal

st at ut es, %*

a defendant is not eligible for a death sentence
unl ess there are “sufficient aggravating circunstances” and
insufficient mtigation to overcone them

Under Ring v. Arizona, 536 U S. 584 (2002), the question of

death eligibility nmust be determ ned beyond a reasonabl e doubt
by a jury pursuant to the Jury and Due Process C auses. The
jury determ nation nmust be unani nous. There nust al so be notice
of aggravating factors in the chargi ng docunent. The jury
proceedi ng under section 921.141 does not conport with the

requi rements of the Jury and Due Process Cl auses of the state
and federal constitutions because the jury renders an advi sory

non-unani nous verdict at which it is not required to nmake the

24 See § 775.021(1), Fla. Stat.; Trotter v. State, 576
So.2d 691, 694 (Fla. 1990) (rule applies to capital sentencing
statute); Borjas v. State, 790 So.2d 1114, 1115 (Fla. 4'" DCA
2001) (rule derives from due process and applies to sentencing
statutes); Dunn v. United States, 442 U. S. 100, 112 (1979) (rule

is rooted in due process).

117



eligibility determ nation by proof beyond a reasonabl e doubt and
the normal rules of evidence do not apply. Nor is proper notice
given. Hence, Florida's death penalty sentencing schene is
unconstitutional, and this Court should vacate appellant’s death
sent ence.

Appel I ant recogni zes that this Court has rejected simlar

argunments in, e.g., Bottoson v. More, 833 So.2d 693 (Fl a.

2002). He respectfully submts, however, that such decisions
did not consider the rule that the statute nust be strictly
construed in favor of the defense so that one is death eligible
only on a finding of sufficient aggravating circunstances and
insufficient mtigation.

Further, so far as Bottoson stands for the proposition that
a conviction for first degree nurder w thout nore nakes the
def endant death eligible, it renders Florida s death sentencing
schene unconstitutional under the Cruel and Unusual Punishment
and Due Process Cl auses of the state and federal constitutions.

Under Furman v. Georgia, 408 U S. 238, 313 (1972), there nust be

a narrow ng of the category of death eligible persons. .

Jurek v. Texas, 428 U. S. 262, 276 (1976) (statute constitutional

because by “narrowing its definition of capital nurder, Texas
has essentially said that there nust be at | east one statutory

aggravating circunstance in a first-degree nurder case before a
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deat h sentence nmay even be considered”); Gegg v. Ceorgia, 428

U S. 153, 196-97 (1976); Lowenfield v. Phelps, 484 U S. 231, 245

(1988) (constitutionally required “narrowi ng function” occurred
when jury found defendant guilty of three nurders under death-
eligibility requirenment that “the offender has a specific intent
to kill or to inflict great bodily harm upon nore than one
person”: “There is no question but that the Louisiana schene
narrows the class of death-eligible nmurderers”).

This issue presents a pure question of |aw subject to de
novo review. This Court should reverse appellant’s death

sentence and remand for inposition of a life sentence.
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CONCLUSI ON

Based on the foregoing Argunent and the authorities cited
therein, Appellant respectfully requests this Honorable Court to
reverse the judgnent and sentence of the trial court and remand
this cause with such directives as may be deened appropriate.
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