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STATEMENT OF CASE AND FACTS

On Cctober 9, 1985, Defendant, along wth codefendant
Enrique Fernandez, were charged by indictnent with the first
degree nurder of Julia Ballentine, the first degree nurder of
Mabel Avery, the sexual battery of M. Ballentine and the arned
burglary of the hone of M. Ballentine and Ms. Avery. (DAR. 1-
3a)! The crines were alleged to have been committed between
January 14 and 17, 1983. Id.

The matter proceeded to trial in 1988, and Defendant was
convi cted and sentenced to death for each of the nurders. (R 4,
7)2 Def endant appealed his conviction and sentences to this
Court, which reversed because the trial court had erred in
excluding payroll records but allowng the State to comment on
the lack of records. Garcia v. State, 564 So. 2d 124 (Fla.
1990) .

On renmand, the matter proceeded to trial on May 13, 1994.
(DAR. 4) After considering the evidence and argunents of
counsel, the jury found Defendant gqguilty as charged on each

count on My 23, 1991. (DAR-SR  22-25) The trial court

! The synbols “DAR” And “DAR-SR” will refer to the record on
appeal, which includes the transcript of proceedings, and the
suppl enental record on appeal from Defendant’s last direct
appeal, FSC Case No. 78, 411.
2 The synbols “R” and “SR.” will refer to the record on appeal
and suppl enental record on appeal fromthese proceedi ngs.
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adj udi cated Defendant in accordance with the jury's verdicts
(DAR. 125- 26)

The penalty phase was conducted on May 28, 1991. (DAR 26-
28) At the conclusion of the penalty phase, the jury unani nously
reconmended the death penalty for M. Ballentine’s nurder but
recommended life by a vote of 7 to 5 for M. Avery's nurder.
(DAR. 188) The trial court followed the jury's reconmmendation
regarding Ms. Ballentine but overrode the jury’ s reconmendation
regarding Ms. Avery and inposed death for both of the nurders
(DAR. 188-93) The trial court also sentenced Defendant to life
i mprisonnment for the sexual battery and for the burglary. (DAR
127-29) Each of the sentences was to be served consecutively to
each of the other sentences. |d.

The facts, as found by this Court, are:

The record reveals that two elderly sisters,
ei ghty-si x-year-old Mabel and ninety-year-old Julia,
an invalid, shared a house in a residential area in
the Leisure City area of Honmestead, Florida. On Monday
nor ni ng, January 17, 1983, neighbors becane concerned
when the two sisters failed to answer the phone.
Several neighbors gathered at the sister's house and
began to knock on the door and w ndows. As the
nei ghbors proceeded around the house they discovered
that the screen door at the back of the house was
sl ashed and that several panes from the jal ousie door
were broken. One of the neighbors pushed his way in
t hrough the door and found the bloody bodies of the
sisters in the back bedroons. Mabel's body was found
against the wall in her bedroom The body was in a
sitting position, as if Mbel had been cornered. An
exam nation reveal ed fourteen stab wounds on the body
and ni ne defensive-type wounds on the arns and hands.
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Julia's body was found on the floor of her bedroom
face down wth her legs spread apart. There were
thirty stab wounds on her body, including twelve
defensive injuries. In addition, the nedical exam ner
testified that, due to injuries to her vagi na and anal
canal, it was clear that a sexual battery had occurred
on Julia while she was alive.

Based on his exam nation and other evidence at
the crime scene, the nedical examner testified that
the two sisters had died in the early norning hours of
Sunday, January 16, 1983. This tinme frame was
corroborated by the testinony of a neighbor who |ived
directly behind the sisters and who stated that she
had been awakened at 6 a.m on the 16th by the sound
of breaking gl ass.

The State produced the follow ng evidence, nost
of which was circunstantial, to establish [Defendant]
as the perpetrator of these offenses. Feliciano, a
social and work acquaintance of [Defendant’s], was a
crew chief who worked the crop fields in South Dade
County. He lived with his nother, father, wfe, and
children in a house that was half a mle away from
Mabel and Julia's house. [Defendant], at that tine,
lived with other famly nenbers in a South Dade County
| abor canp, which was approxinmately twelve mles away.
On the evening of January 15, 1983, Feliciano and
[ Def endant] went to a pool hall and played pool for a
while before they returned to the South Dade County
| abor canp where [Defendant] was to have a date with a
young | ady. The young | ady, however, decided to go out
with someone else and Feliciano testified that
[ Def endant] becane upset and asked Feliciano to take
him back to Leisure Cty, which was not far from
either the wvictims house or Feliciano's house.
Feliciano dropped off [Defendant] at the Leisure City
Lounge, but, before doing so, tried to convince
[ Def endant] to go back hone that eveni ng.

Feliciano's nmother testified that at about 7 a.m
on the norning of the nurders, she |ooked out her
bat hroom wi ndow and saw [ Def endant] running toward her
house. [Defendant] was coming from the direction of
the victims house which was only about one-half mle
away. She testified that when [Defendant] knocked on
her door and asked for her son he was covered wth
bl ood. The son, Fel i ci ano, also testified that
[ Def endant] was covered with blood that norning and

3



added that the blood was fresh. Wen Feliciano asked
[ Def endant] what had happened [ Defendant] stated that
he had been walking in a field about ten mles away,
that he was attacked by two nmen and a wonman, and that
he had stabbed the woman with his knife in self-
defense. [Defendant] then showed Feliciano his knife
which was covered wth drying blood. Fel i ci ano
testified that [Defendant] did not appear to have been
in a fight because he had no injuries and no dirt on
hi s cl ot hi ng.

Feliciano agreed to drive [Defendant] back to the
| abor canp where he was staying. On the way
[ Def endant] kept repeating, "I told themnot to get ne
mad. | have this aninmal inside of ne." [Defendant] did
not explain what he neant and Feliciano did not ask.
Later that day Feliciano and his nother drove to the
spot in the field where they believed [Defendant] had
been attacked but could find no tire marks in the dirt
nor evi dence of a struggle.

The State al so presented the testinony of one of
[ Def endant ’ s] co- wor ker s regardi ng statenents
[ Def endant] made about the nurders. The co-worker
testified that in January, 1983, she was working in
the fields with [Defendant] when she overheard him
speaking with a group of nen. According to the co-
wor ker, [Defendant] admitted getting into trouble with
some wonmen and that he did not have to worry about

them because the wonen were "already in hell." Wen
one of the nmen asked how [Defendant] did it, he
responded, "I went through the back door and | ripped
out the screen door." In rebuttal, the defense
i ntroduced into evi dence payr ol | records t hat

i ndi cated that [Defendant] was not working at the tine
he all egedly nade the incrimnating statenents.
* * % %

In the penalty phase, the State presented evi dence of:
(1) [Defendant’s] conviction for assault with intent
to rob in 1968; (2) a conviction in My of 1972 for
the crime of bank-robbery and use of a dangerous
weapon; (3) a conviction of the offense of nmutiny at a
United States penitentiary in January of 1979; and (4)
a conviction of the crime of aggravated battery with
the use of a deadly weapon in the state of Texas on
July 1, 1983. The State further put on the testinony
of the nedical exam ner explaining the type of wounds
and the pain suffered by the victinse in this case.

4



[ Def endant] chose not to present any evidence in the
penalty phase and expressly declined to present
evidence that his codefendant had received two life
sentences for his role in the nurders.

The trial judge followed the jury's unaninous

recommendati on and sentenced [Defendant] to death for
the nurder of Julia. In the sentencing order, the
trial judge found four aggravating factors [FNL] and
no mtigating factors. The jury however recommended a
life sentence for the nurder of Mbel, but the trial
judge overrode that jury recomrendation and, relying
on the sanme four aggravators and absence of
mtigators, sentenced [Defendant] to death for the
nmur der of Mabel .
[ FNL] The trial court found the follow ng aggravators
were proven beyond a reasonable doubt: (1) the capital
felony was commtted by a person under a sentence of
i mprisonment, 8§ 921.141(5)(a), Ha. Stat. (1991); (2)
the defendant was previously convicted of another
capital felony or of a felony involving a threat of
violence to the person, 8§ 921.141(5)(b); (3) the
capital felony was commtted while the defendant was
engaged in the commssion of a sexual battery, 8§
921. 141(5)(d); (4) the capital felony was especially
hei nous, atrocious, or cruel, 8 921.141(5)(h).

Garcia v. State, 644 So. 2d 59, 60-62 (Fla. 1994).
Def endant again appealed his convictions and sentences to

this Court, raising 12 issues:

l.
THE TRIAL COURT ERRED | N DENYI NG DEFENDANT' S MOTI ONS
FOR JUDGMVENT OF ACQUI TTAL.

Il
THE COURT ERRED IN INSTRUCTING THE JURY AS TO THE
ELEMENTS OF THE OFFENSES CHARGED

(I
THE COURT ERRED | N READI NG PORTI ONS OF THE TESTI MONY
TO THE JURY.

| V.
5



THE COURT ERRED IN ALLOANNG THE PROCSECUTION TO
| NTRODUCE | NADM SSI BLE HEARSAY THAT WAS PREJUDI Cl AL TO
DEFENDANT.

V.
THE COURT ERRED I N ADM TTI NG AND ALLOW NG THE | MPROPER
USE OF | MFLAMVATORY PHOTOGRAPHS, THE UNFAI R PREJUDI CE
OF WH CH OQUTWEI GHED THEI R RELEVANCE.

VI .
THE COURT ERRED |IN DENYING DEFENDANT'S MOTION |IN
LI M NE AND | N OVERRULI NG DEFENDANT’ S OBJECTI ONS TO THE
STATE'S EFFORTS TO PLACE A BURDEN ON DEFENDANT TO
PROVE H'S | NNOCENCE BY PROVING A DEFENSE HE NEVER
RAI SED AT TRI AL.

VII.
THE COURT ERRED IN INSTRUCTING THE JURY ON
Cl RCUMSTANTI AL EVI DENCE.

VIIT.
THE COURT ERRED IN EXCUSING A JURCR BASED ON THE
JURCR S | NCONSI STENT AND | NCONCLUSI VE COMVENTS
REGARDI NG THE DEATH PENALTY.

I X.
PROSECUTORI AL M SCONDUCT THROUGHOUT THE TRI AL DEPRI VED
DEFENDANT OF A FAIR TRI AL.

X.
THE CUMULATI VE EFFECT OF THE ERRORS MANDATES REVERSAL.

Xl .
THE TRIAL COURT ERRED |N SENTENCI NG DEFENDANT TO
DEATH.
A AGCGRAVATI NG CI RCUMSTANCES.
1. THE COURT ERRED IN FINDING THAT
THE CAPI TAL FELONI ES VERE
COM TTED BY A  PERSON UNDER
SENTENCE OF | MPRI SONMVENT.
2. THE COURT ERRED IN FINDING THAT
DEFENDANT WAS PREVI QUSLY CONVI CTED
OF A FELONY |INVOLVING THE USE OR
THREAT OF VI OLENCE TO THE PERSON.
3. THE COURT ERRED IN FINDING THAT
THE CAPI TAL FELONI ES V\ERE



COMW TTED  VHI LE DEFENDANT  WAS
ENGAGED | N A SEXUAL BATTERY.

4. THE COURT ERRED IN FINDING THAT
THE CAPI TAL FELONI ES VERE
ESPECI ALLY HEI NOUS, ATROCIQUS OR

CRUEL.
5. THE COURT ERRED BY THE DOUBLI NG OF
AGGRAVATI NG Cl RCUMSTANCES I'N

SENTENCING FOR THE KILLING OF
JULI A BALLENTI NE.
B. M Tl GATI NG Cl RCUMSTANCES.
1. GENERAL CONSI DERATI ONS
2. M TI GATI NG C RCUMSTANCES REJECTED
BY THE COURT.
3. M Tl GATI NG Cl RCUMSTANCES NOT
CONSI DERED BY THE COURT.
4. ERRORS I N I NSTRUCTI NG THE JURY ON
M TI GATI NG Cl RCUMSTANCES.
5. REMEDY.
X
THE COURT ERRED IN ENHANCI NG THE SENTENCES FOR SEXUAL
BATTERY AND BURGLARY.
Initial Brief of Appellant, FSC Case No. 78,411. This Court

affirmed Defendant’s convictions and sentences. Garcia, 644 So.
2d at 60.

In doing so, this Court found that the |ower court properly
deni ed Defendant’s notions for judgnment of acquittal and that it
did not abuse its discretion regarding reading back certain
testinony to the jury during deliberations. 1d. at 62. This
Court found that to the extent any hearsay was inproperly
admtted, any error was harmess. Id. The claimof prosecutorial
m sconduct was rejected because the issues were not preserved,

the alleged msconduct did not deprive Defendant of a fair



trial, the issues were without nmerit and any error was harm ess
ld. at 62-63. The remaining guilty phase issues were determ ned
to be nmeritless. 1d. at 63. This Court found that all of the
aggravating factors were properly found and all of the
mtigating factors were properly rejected. Id. This Court also
determned that the sentences for the sexual battery and
burglary were proper and that the override was appropriate. Id
63- 64. Def endant sought certiorari review in the United States
Suprene Court, which was denied on April 24, 1995, Garcia v.
Florida, 514 U S. 1085 (1995). Rehearing was denied on June 12,
1995. Garcia v. Florida, 515 U S. 1137 (1995).

On March 6, 1997, Defendant filed a notion to conpel public
records fromthe Clerk of the GCrcuit Court of Dade County, the
Dade County Medical Exanminer’s Ofice, the Mam -Dade Police
Departnment,® the Mani Police Department and the Office of the
State Attorney for Dade County. (SR 36-47) On March 26, 1997
Def endant filed a shell notion for post conviction relief in the
| ower court. (R 32-72) The shell notion included a claimthat
public records had not been provided but did not |ist any agency
that was allegedly not in conpliance. (R 49) On August 1, 1997,
Def endant filed an amended notion for post conviction relief.

(R 73-296) The notion asserted that Defendant did not have

3 The requests were nmade under the former name of this
departnent, the Metro-Dade Police.
8



public records from the agencies named in his Mirch 6, 1997
notion to conpel .

On Decenber 29, 1998, Defendant served additional public
records requests on nunerous state agencies, including the
M am -Dade Police Departnent but not the City of Mam Police
Departnent. (SR 131-207) On February 17, 1999, Defendant served
two additional public records requests on the Dade County
Medi cal Examiner’s Ofice. (SR 209-12) On April 9, 1999, the
trial court held a hearing on the public records issues, at
which the <court heard argunment and nade rulings on the
out standi ng i ssues. (R 601-50)

On July 2, 1999, the lower court entered an order requiring
Defendant to file a final anended notion for post conviction
relief by October 1, 1999. (SR 342) The court noted that the
parties had indicated that the final public records issues were
in the process of being resolved and that Defendant was to file
any notions regarding the resolutions of those issues by August
13, 1999. 1d. On August 13, 1999, Defendant instead noved to
extend the time for the filing of his notion for post conviction
relief for 180 days. (SR 344-47) Defendant asserted that this
extensi on was necessary because staff had resigned from CCRG
South, Defendant had not obtained public records from the

repository, and the office was noving. 1d. On Septenber 17,



1999, the lower court granted the extension and ordered the
final notion be filed by March 24, 2000. (SR 355)

On  February 17, 2000, Defendant served an affidavit
requesting additional public records from the Mam -Dade Police
Departnment. (SR 362-65) The affidavit requested a sworn
statement by Goria Ann Conez taken in 1983, a report regarding
a polygraph of M. Gonez, a sworn statenent by Juan “Vally”
Gonmez taken in 1983, “any information regarding who received a
reward, and copies of “any and all audi otapes involved with this
case” wth the exception of tw specified tapes. 1d. The
affidavit parroted the |language of Fla. R Cim P. 3.852(i) and
asserted in a conclusory fashion that the materials contained
excul patory information. Id.

On February 29, 2000, the M an -Dade Police Departnent
filed a response and objection to the affidavit. (SR 371-74)
The Departnment noted that it had provided all of its records
regarding any case in which Defendant had been a suspect,
Wi tness or victim on Novenber 21, 1996. It averred that it had
conplied with a prior order that had required it to produce
certain records in response to additional requests for public
records and noticed its conpliance on July 2, 1999. Finally, the

Departnment noted that despite the untineliness of the present
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request, it had again searched its records and had no docunents
responsive to the additional request.

A hearing on the affidavit was scheduled and held on the
affidavit on March 3, 2003. (R 23, SR 1282)* On March 7, 2000,
the lower court granted Defendant yet another extension of tine
to file his final notion and required that the notion be filed
by April 24, 2000. (SR 377) On that date, Defendant filed his
final amended notion for post conviction relief, raising 30
cl ai nms:

l.

[ DEFENDANT] 1S BEING DENIED H'S RIGHT TO EFFECTI VE
REPRESENTATI ON BY THE LACK OF FUNDI NG AVAILABLE TO
FULLY | NVESTI GATE AND PREPARE H'S POST- CONVI CTI ON
PLEADI NGS, UNDERSTAFFI NG, AND THE  UNPRECEDENTED
WORKLOAD ON PRESENT COUNSEL AND STAFF, | N VI OLATI ON OF
HS SIXTH, EIGATH AND FOURTEENTH AMENDMENT RI GHTS
UNDER THE UNI TED STATES CONSTI TUTI ON AND I N VI OLATI ON
OF SPALDI NG V. DUGGER

.
[ DEFENDANT] 1S BEING DENIED H'S RI GHTS TO DUE PROCESS
AND EQUAL PROTECTI ON AS GUARANTEED BY THE EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE FILES AND
RECORDS PERTAINING TO |[DEFENDANT'S] CASE IN THE
POSSESSION  OF CERTAIN STATE AGENCIES HAVE BEEN
WTHHELD IN VIOLATION OF CHAPTER 119, FLORI DA
STATUTES. [ DEFENDANT] CANNOT PREPARE AN ADEQUATE 3. 850
MOTI ON UNTI L HE HAD RECEI VED PUBLI C RECORDS NATERI ALS
AND HAS BEEN AFFORDED DUE TIME TO REVIEW THOSE

* The notice of hearing regarding this matter has not been
included in the record on appeal. The State is filing a notion
to supplenent the record with this pleading concurrently wth
the filing of this brief. As such, the page nunber is an
esti mat e.
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MATERI ALS, CONDUCT FOLLOW UP | NVESTI GATI QN, OBTAIN THE
ASSI STANCE OF EXPERT W TNESSES AND ANMEND.

(I

[ DEFENDANT' S] CONVI CTI ONS ARE MATERI ALLY UNRELI ABLE
BECAUSE NO ADVERSARI AL TESTING OCCURRED DUE TO THE
CUMULATI VE EFFECTS OF | NEFFECTIVE ASSI STANCE OF
COUNSEL, THE W THHOLDI NG OF EXCULPATCRY OR | MPEACHVENT
MATERI AL, NEWY DI SCOVERED EVI DENCE, AND/ OR | MPROPER
RULINGS OF THE TRIAL COURT, IN  VIOLATION COF
[ DEFENDANT' S] RIGHTS AS GUARANTEED BY THE FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDVENTS.

| V.

[ DEFENDANT] WAS DEPRIVED OF H'S RIGHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTION AS WELL AS HS RIGHTS UNDER THE FIFTH,
SIXTH, AND EIGHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVI DENCE THAT WAS NMATERI AL AND EXCULPATORY | N
NATURE. SUCH OM SSIONS RENDERED DEFENSE COUNSEL’ S
REPRESENTATI ON | NEFFECTI VE AND PREVENTED A FULL
ADVERSARI AL TESTI NG OF THE EVI DENCE.

V.

[ DEFENDANT' S] RIGHTS UNDER THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTION WERE VI OLATED BY COUNSEL’ S
| NEFFECTI VENESS DURING VO R DIRE WHETHER DUE TO
COUNSEL" S DEFI Cl ENCI ES OR BEI NG RENDERED | NEFFECTI VE
BY STATE ACTI ON.

VI .

[ DEFENDANT] WAS DENIED A FAIR TRIAL AND A FAIR

RELI ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATION IN VIOLATION OF THE FIFTH,  SI XTH,

El GHTH, AND FOURTEENTH  AMENDMENTS, BECAUSE THE
PROSECUTOR' S ARGUMENTS AT THE GUI LT/ 1 NNOCENCE AND
PENALTY PHASES PRESENTED | MPRESSI BLE CONSI DERATI ONS TO
THE JURY, M SSTATED THE LAW AND FACTS, AND WERE
| NFLAMVATORY AND | MPROPER DEFENSE COUNSEL’S FAI LURE
TO RAI SE PROPER OBJECTI ONS WAS DEFI Cl ENT PERFORMANCE
VWH CH DEN ED [ DEFENDANT] EFFECTI VE  ASSI STANCE OF
COUNSEL.

VI,
12



[ DEFENDANT] WAS DENIED HI'S RIGHTS UNDER AKE V.

OKLAHOVA AT THE GU LT AND PENALTY PHASES OF HS
CAPI TAL TRIAL, WHEN COUNSEL FAILED TO OBTAIN AN
ADEQUATE MENTAL HEALTH EVALUATION AND FAILED TO
PROVI DE THE NECESSARY BACKGROUND | NFORMATION TO THE
MENTAL HEALTH CONSULTANT | N VI OLATI ON OF [ DEFENDANT’ S]

RI GATS TO DUE PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDVENT TO THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS H'S RI GHTS UNDER THE FI FTH,

SI XTH, AND EI GHTH AMENDMENTS.

VI,
[ DEFENDANT' S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRORS VWH CH CANNOI BE HARMLESS WHEN
VIEWED AS A VWHOLE, SINCE THE COVBI NATION OF ERRORS
DEPRIVED HM O THE  FUNDAMENTALLY FAIR TRIAL
GUARANTEED UNDER THE SI XTH, EICGHTH, AND FOURTEENTH
AMENDMENTS.

I X.

[ DEFENDANT] WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF HIS TRIAL IN
VIOLATION OF THE SIXTH, El GHTH, AND FOURTEENTH
AMENDMVENTS. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY
THE TRIAL COURT'S AND STATE' S ACTIONS. TRI AL COUNSEL
FAI LED ADEQUATELY TO I NVESTI GATE AND PREPARE
M TI GATI NG EVI DENCE, FAILED TO RETAIN MENTAL HEALTH
EXPERTS OR OTHER EXPERTS AND FAILED TO PROVI DE THEM
WTH TH'S M TI GATI ON, AND FAILED TO ADEQUATELY
CHALLENGE THE STATE' S CASE. COUNSEL FAI LED ADEQUATELY
TO OBJECT TO ElI GHTH AMENDMENT ERROR. [ DEFENDANT' S] DUE
PROCESS RI GHTS WERE VI OLATED, NO ADVERSARI AL TESTI NG
OCCURRED, COUNSEL’ S PERFORVMANCE WAS DEFI CI ENT, AND AS
A RESULT, [ DEFENDANT' S] DEATH SENTENCE | S UNRELI ABLE.

X.
[ DEFENDANT] IS | NNOCENT OF FI RST DEGREE MJURDER AND WAS
DENI ED AN ADVERSARI AL TESTI NG

Xl .
[ DEFENDANT] IS |INNOCENT OF THE DEATH PENALTY.
[ DEFENDANT] WAS SENTENCED TO DEATH I N VI OLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

X,
13



[ DEFENDANT' S] SENTENCE OF DEATH VI OLATES THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS BECAUSE THE
PENALTY PHASE JURY | NSTRUCTI ONS WERE | NCORRECT UNDER
FLORI DA LAW AND SHI FTED THE BURDEN TO [ DEFENDANT] TO
PROVE THAT DEATH WAS | NAPPROPRI ATE AND BECAUSE THE
TRIAL COURT EMPLOYED A PRESUMPTION OF DEATH |IN
SENTENCI NG [ DEFENDANT] . TRI AL COUNSEL WAS | NEFFECTI VE
FOR NOT OBJECTI NG TO THESE ERRCRS.

X,

[ DEFENDANT' S] GUILTY VERDICT AND JURY RECOMVENDED
DEATH SENTENCE ARE CONSTI TUTI ONALLY UNRELI ABLE [N
VIOLATION OF THE SI XTH, El GHTH, AND FOURTEENTH
AMENDMENTS, BECAUSE THE TRIAL CQURT ERRONEQUSLY
| NSTRUCTED [ DEFENDANT' S] JURY ON THE STANDARD BY WH CH
THEY MJST JUDGE EXPERT TESTIMONY. THE JURY MADE
DECI SIONS OF LAW THAT SHOULD HAVE BEEN WTHIN THE
PROVI NCE OF THE COURT.

XI'V.

[ DEFENDANT' S] SENTENCE OF DEATH 1S PREM SED UPCN
FUNDAMENTAL ERROR BECAUSE THE JURY RECEI VED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG Cl RCUMSTANCES TO
BE CONSIDERED. FLORIDA'S STATUTE SETTING FORTH THE
AGGRAVATI NG CIRCUMSTANCES TO BE CONSIDERED IN A
CAPITAL CASE 1S FACIALLY VAGUE AND OVERBOARD IN
VI OLATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

XV.

[ DEFENDANT’ S] DEATH SENTENCE | S FUNDAMENTALLY UNFAI R,

ARBI TRARY, CAPRI Cl QUS, AND UNRELI ABLE, I N VI CLATI ON OF
THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS
DUE TO THE STATE'S | NTRODUCTION OF NON-STATUTORY
AGGRAVATI NG FACTORS AND THE STATE' S ARGUMENT UPON NOW
STATUTORY  AGGRAVATI NG FACTORS. DEFENSE  COUNSEL’ S
FAILURE TO OBJECT OR ARGUE EFFECTIVELY CONSTI TUTES
| NEFFECTI VE ASSI STANCE.

XVI .
[ DEFENDANT' S] SENTENCI NG JURY WAS M SLED BY COMVENTS,
QUESTI ONS, AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY
AND | NACCURATELY DILUTED THE JURY'S SENSE OF
RESPONSI Bl LI TY TOMNMRDS SENTENCI NG IN VI OLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
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CONSTI TUTI ON. TRIAL COUNSEL WAS | NEFFECTI VE FOR NOT
PROPERLY OBJECTI NG

XVI 1.

[ DEFENDANT] IS DENFED H' S FIRST, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASS|I STANCE OF COUNSEL IN PURSU NG H S POST- CONVI CTI ON
REMEDI ES BECAUSE OF THE RULES PROHI Bl TI NG
[ DEFENDANT' S] LAWERS FROM |INTERVIEWNG JURCRS TO
DETERM NE | F CONSTI TUTI ONAL ERROR WAS PRESENT.

XVITT.

[ DEFENDANT] WAS DENIED HI'S RI GHTS GUARANTEED BY THE
El GHTH AND FOURTEENTH AMENDMENTS AND HIS RIGHT TO
EFFECTI VE ASSI STANCE OF COUNSEL AS GUARANTEED BY THE
SI XTH AMENDMENT TO THE UNI TED STATES CONSTI TUTI ON VWHEN
TRI AL COUNSEL FAILED TO OBJECT WHEN THE STATE ATTORNEY
OVERBROADLY AND VAGUELY ARGUED AGGRAVATI NG
Cl RCUMSTANCES IN VIOLATION OF ESPINGCSA V. FLORIDA
STRINGER V. BLACK, SOCHOR V. FLORI DA  NMAYNARD V.
CARTVRI GHT, H TCHCOCK V. DUGGER

Xl X.
[ DEFENDANT] IS DENIED HI S RI GHTS UNDER THE EI GHTH AND
FOURTEENTH AMENDVENT OF THE UNI TED STATES
CONSTI TUTI ON, AND RECOGNI ZED APPLI CABLE PRECEPTS OF
| NTERNATI ONAL LAW BECAUSE EXECUTI ON BY ELECTROCUTI ON
AND/ OR LETHAL I NJECTION IS CRUEL AND/ OR UNUSUAL AND
| NHUVAN AND DEGRADI NG TREATMENT AND/ OR PUNI SHVENT.

XX.

FLORI DA" S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON I TS FACE AS APPLIED IN TH S CASE,

BECAUSE | T FAILS TO PREVENT THE ARBITRARY AND
CAPRICIQUS | MPCSITION OF THE DEATH PENALTY. TO THE
EXTENT TH'S |ISSUE WAS NOI' PROPERLY PRESERVED,

[ DEFENDANT] RECEI VED | ANEFFECTI VE [sic] ASSI STANCE OF
COUNSEL.

XXI .
[ DEFENDANT' S] DEATH SENTENCE VIOLATES THE SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS BECAUSE THE JURY WAS
NOT PROVI DED NECESSARY | NSTRUCTI ONS AND EVI DENCE
REGARDI NG M Tl GATI NG FACTORS, BASED ON OM SSIONS BY
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TRIAL COUNSEL AND/ R STATE M SCONDUCT AND/ OR TRI AL
COURT ERROR ANDY OR NEWLY DI SCOVERED EVI DENCE.

XX
[ DEFENDANT] WAS DENIED H'S RIGAT TO A FAIR AND
| MPARTI AL JURY BY PREJUDI Cl AL PRETRI AL PUBLIC TY, BY
THE LACK OF CHANGE OF VENUE, AND BY EVENTS IN THE
COURTROOM  DURI NG  TRI AL. TRIAL  COUNSEL  RENDERED
| NEFFECTI VE ASSI STANCE IN THI S REGARD AND/ OR THE TRI AL
COURT ERRED.

XXl
THE EI GHTH AMENDMENT AND [ DEFENDANT'S] DUE PROCESS
Rl GHTS WERE VI OLATED BY THE SENTENCI NG COURT' S REFUSAL
TO FIND AND/ OR CONSIDER THE M Tl GATI NG Cl RCUMSTANCES
CLEARLY SET OQUT I N THE RECORD.

XXI V.
THE TRI AL COURT" S SENTENCI NG ORDER DOES NOT' REFLECT AN
| NDEPENDENT WVEI GHI NG OR REASONED JUDGMVENT, CONTRARY TO
FLORI DA LAW AND THE ElI GHT AND FOURTEENTH AMENDMENTS.

XXV.
[ DEFENDANT] WAS DENIED A PROPER DI RECT APPEAL OF HI S
CONVI CTI ONS AND DEATH SENTENCE, CONTRARY TO FLORI DA
LAW AND THE SI XTH, EIGHTH AND FOURTEENTH AMENDMENTS,
DUE TO OM SSIONS I N THE RECORD. TRI AL COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE I N THI S REGARD.

XXVI .
THE JURY AND JUDGE WERE PROVI DED W TH AND RELI ED UPON
M SI NFORVATI ON OF CONSTI TUTI ONAL MAGNI TUDE I N
SENTENCI NG [ DEFENDANT] TO DEATH IN VIOLATION OF
JOHNSON V. M SSISSIPPI, 108 S. CT. 1981 (1988), AND
THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH ANMENDMENTS.

XXVI | .
[ DEFENDANT' S] DEATH SENTENCE |S PREDI CATED UPON AN
AUTOVATI C AGGRAVATI NG CI RCUMSTANCE, CONTRARY TO THE
El GHTH AND FOURTEENTH  AMENDMENTS. TRIAL  COUNSEL
RENDERED | NEFFECTI VE ASSI STANCE | N THI S REGARD.

XXVI .
[ DEFENDANT] WAS DENIED H'S RIGAT TO A FAIR TR AL
BEFORE AN | MPARTI AL JUDGE IN VIOLATION OF H' S FI FTH,
SI XTH, AND FOURTEENTH AMENDMENT Rl GHTS, BY THE
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| MPROPER CONDUCT OF THE TRIAL COURT WH CH CREATED A
BIAS IN FAVOR OF THE STATE COUNSEL WAS | NEFFECTI VE
FOR NOT OBJECTI NG

XXI' X.
[ DEFENDANT] IS I NSANE TO BE EXECUTED.

XXX.

[ DEFENDANT' S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND

SUBSTANTI VE ERRORS WHICH CANNOT BE HARMLESS WHEN

VIEWED AS A VWHOLE, SINCE THE COMWBI NATION OF ERRORS

DEPRIVED H M OF THE FUNDAMENTALLY FAIR TRIAL

GUARANTEED UNDER THE SIXTH, EICGHTH, AND FOURTEENTH

AMENDMENTS.

(SR. 382-632) The notion was verified by Defendant in an oath
that stated that he had read the notion and was swearing the
facts contained therein were true and correct. (SR 632)

The public records claim asserted that Defendant had not
recei ved records fromthe Departnent of Corrections, the Medical
Exam ner’s O fice, the Mam -Dade Police, the Honestead Police
and the Palnmetto Police. (SR 391-95) Defendant further clained
that Defendant had difficulty reviewing the records in the
manner provided by the repository and had already received an
extension to file his notion because of this difficulty. 1d.
Addi tionally, Defendant asserted that he had not received a copy
of a sworn statenent and pol ygraph results concerning Ann Gomnez
from the Mam -Dade Police and a sworn statement from Wally

Gonez from the Mam Police, which Defendant asserted shoul d

exist. Id.
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In claim VII, Defendant clained that evidence that
Def endant was drunk at the time of the crinme and had been using
heroin shortly before the crinme could have been presented in
mtigation. (SR 526-34) He also asserted that he had expert
testinony that both statutory mtigators applied. Further, he
averred that evidence could be presented about “abject poverty,
physical and enotional abuse, neglect, abandonnent by his
parents at a young age, exposure to physical and sexual abuse of
others, being forced to work as a mgrant farm worker at an
early age to help support his famly, and the traunma associ ated
with being accused of killing a small <child at the age of
thirteen and being sent to a reformatory for six (6) years.”
(SR 533) He clained that evidence was available regarding the
ef fects of neurotoxin and pesticide exposure. |d.

In claim |IX, Defendant reiterated his claim regarding
evi dence of poverty and abuse, use of substances and neurotoxin
and pesticide exposure. (SR 536-70) Defendant included a 17
page description of what he alleged his |life was like frombirth
until the time of the crinme. (SR 548-65) The description
i ncluded statenents regarding the alleged effect on Defendant of
his life experiences. |d. Defendant also alleged that he had
been a nodel prisoner during his previous incarcerations. (SR

566)
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On August 17, 2000, the State responded to Defendant’s
notion. (R 298-369) After holding a Huff hearing, the | ower
court, by order dated My 9, 2001, granted an evidentiary
hearing on the portions of claimlIll concerning the relationship
between Rufina Perez and Feliciano Aguayo and Elizabeth
Feliciano, the reward, the use of Josefina Cruz's statenent, a
voluntary intoxication defense and evidence of other suspects
and the portions of Claim I X concerning failure to investigate
and present nental health and famly background mtigation (R
531-43) It found that clainms I, I, VII, VIII, X X, XVIl, XX
XXITT, XXIV and XXI X did not nerit relief as a matter of |aw or
were conclusively refuted by the record. Id. It held that clains
VI, X, Xill, XIV, XV, XVI, XVII, XVIII, XX XXI, XXIIIl, XXV,
XXV, XXVI, XXVI1, XXVIII and XXX were procedurally barred. Id.
It opined that the other portions of claims IIl and |X and
clainms 1V, V, VI, Xil, XIIl, XV, XVI, XVII1l, XX, XX, XXIl, XXV,
XXVE, XXVIT and XXVI11 were facially insufficient. 1d.

On June 18, 2003, Defendant served a pleading attenpting to
amend his nmotion for post conviction relief. (SR 716-912) The
noti on sought to add a claim based on Ring v. Arizona, 536 U S
584 (2002), and a claimthat a report by an anti-death penalty
group constituted newy discovered evidence that | et hal

injection was unconstitutional. (SR 893-910) On July 3, 2003,
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the State responsed to the two newly added clainms. (SR 914-25)
On August 6, 2003, the lower court denied these clainms. (SR
927)

The nmatter then proceeded to the previously granted
evidentiary hearing on Novenber 17, 2003. (R 25) At the
beginning of the evidentiary hearing, one of Defendant’s
attorney’s indicated that he had recently | earned that Reenberto
Diaz, Defendant’s trial counsel, shared office space with the
attorney’s second cousin. (R 655-56) Defendant was coll oquied
and indicated that it did not concern him (R 656)

Def endant then personally indicated that he wanted to
withdraw any clains related to the penalty phase. (R 656) The
| oner court then colloquied Defendant about his desire to waive
t he penalty phase cl ai s:

THE COURT: Well, there is a death sentence as you
probably know There's the first guilt phase and if
you are found guilty, then we enter into what’'s called
the penalty phase, at which tine the Court will take a
recommendation fromthe jury as to what should be done

to you

Now, | would like to understand you conpletely as
to what you want to do here. | think what you're
saying to ne is that you re abandoning or giving up
your claims as to the punishnment phase; is that
correct?
[ Def endant : ] That’ s correct.
THE COURT: You want to proceed then only on the

part of the claimwhich has to do with your guilt?
[ Def endant : | Ri ght .

THE COURT: I s that correct?

[ Def endant : ] That is correct.

* * * %
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THE COURT: [ Def endant], as you know, |'m sure
sonewhere along the lines whether it be this year or

next year or whenever, if you don't prevail in this
hearing --

[ Def endant : | Ri ght .

THE COURT: -- you probably wll be executed. Do
you understand that?

[ Def endant : ] | understand that.

THE COURT: Now, there is nothing wong wth you
doi ng what you're doing. You're free to do what you're
doing. | just have to make sure that you fully grasp
what it is you re doing.

[ Def endant : ] | understand fully. |I’m not attenpting
to give up ny appeal during the hearing. | just want
t o abandon that part of nmy appeal.

THE COURT: Ckay. That means essentially that if |
deny the relief you' re seeking in the guilty portion
of this situation, then you will be executed; do you
under stand t hat ?

[ Def endant : ] | do.

THE COURT: |’ m not going to ask you the reason why
you' re abandoning this. | don't think it is my right

to do that, but I want to nake sure that you are doing
it on your own because it nmakes no difference to ne.
want you to know that it makes no difference to ne at
all, not at all.

[ Def endant : ] | understand that.

THE COURT: And |I'm going to do what | think is
ri ght whether you agree with it or not because that's
my job, that’s my function.

[ Def endant : ] | under st and.
THE COURT: And you're giving up sonething that is
inportant and | want you to realize that. | want you

to realize that as a result of this, you may very well
be execut ed.

[ Def endant : ] | realize that already, vyes. | know
pretty nmuch exactly what |’ m doi ng.
[ The State:] | would ask that Your Honor ask him

whet her he had consulted with his attorney about it
and if he's satisfied with his representation on that
i ssue al one.

[ The Court:] [ Def ense counsel] has been here on your
behalf many tinmes. Have you discussed this issue with
hi nf

[ Def endant : ] We’ve been back and forth on it a |ot
of times during the past couple of years. There's been
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times when | want to go forward and tinmes when | just

couldn’t stand it, but | told him last week that I
wanted to do this. | was sure.

THE COURT: Al right. So the, if we could just go
through the list of the pleadings and determ ne which
issues are still alive and which are not.

[ The State:] In your order, on the hearing order

entitled Oder o[n] Request of Evidentiary Hearing
signed by Your Honor on May 9, 2001, clains which he
woul d be waiving are clains seven, | believe, that the
Def endant alleges his right to assistance of conpetent
mental health expert such as a neurologist and
t oxi col ogi st was deni ed.

Claim t hat Counsel provi ded i neffective
assi stance during the penalty phase --
THE COURT: That woul d be what nunber?
[ The State:] Cl ai m ni ne.
THE COURT: Ni ne?

[ The State:] Uh-huh. Part of that specifically that
Counsel was ineffective in failing to present evidence
of Defendant’s nental and physical health by not
obtaining the testinony of experts such as a clinica
psychol ogi st, neurol ogi st, serologist. Toxicol ogist.
That one claim you're going to have an
evidentiary hearing on.
THE COURT: What nunber ?
[ The State:] That was part of nine, 9-B. 9-C
counsel was ineffective in failing to present evidence
of his chil dhood upbringing.

* * * *

THE COURT: Sir, anyone forcing you to do this?
[ Def endant : | No, sir. This is all nmy own.
THE COURT: Gkay. No one influenced you in nmaking

this decision?

[ Def endant : ] Nobody.

THE COURT: And is this then still your sole
deci si on?

[ Def endant : ] My sole decision. Actually, against ny
Counsel’s wi shes, yes.

THE COURT: Fine. That Court wll find, after that
inquiry, that the Defendant has nade a free and
voluntary waiver of his claine as to the death
sentence portion of his 3.850 relief as stated here
t oday.

[ The State:] Just so the record is very clear, could
you ask [Defendant] about whether or not he’s taking
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any type of drugs or are under the influence of any
type of alcohol as well as just ask quickly about his
educati onal background, so it’s clear he understands
and he’s an intelligent person and he is conpetent,
you know, those questions.

THE COURT: Al Rght. Wile making this decision,
Sir, did you ingest any al cohol, psychotropic drugs or
anyt hi ng?

[ Def endant : | No. | had a vitamn pill is all.

THE COURT: | didn’t hear you.

[ Def endant : ] | had a vitamin pill. No nedications.

(R 657, 658-61, 663-64)

Def endant then <called Diaz, who imediately corrected
Defendant’s attorney about his relationship with the attorney’s
cousin. (R 665-68) Diaz explained that he and the attorney’s
cousin shared cases together, that the shared cases anounted to
about 20% of Diaz's business, that it did not affect his

testinony in this matter and that the situation was nore than

just the sharing of office space. |Id. After listening to this
expl anation, Defendant still wanted to go forward wth the
hearing. 1d.

Diaz then testified that Def endant was originally
represented by Cinton Pitts and was convicted and sentenced to
death. (R 669-70) After this Court reversed, D az was appointed
to represent Defendant. (R 670) Diaz got Pitts' file, which
i ncluded all discovery and depositions, and consulted with Pitts
t hroughout his representation of Defendant. (R 670) Diaz did

not request additional discovery or take additional depositions
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but did interview w tnesses, including sonmeone named Wlly. (R
670-71) Diaz relied upon the investigation of the matter that
had already been conpleted but nay have had an investigator do
addi tional work. (R 671) Diaz had also read the transcript of
the prior trial before he retried the case. (R 674)

Diaz believed that the State had no physical evidence
linking Defendant to the crinme, that it was presenting a
ci rcunst anti al evidence case and that Feliciano Aguayo,
El i zabeth Feliciano and Rufina Perez were significant w tnesses.
(R 672-73) Diaz did not recall the State arguing that there was
no relationship between these wtnesses and believed it was
cl ear t hat since the wtnesses worked together, some
relationship existed. (R 674) D az recalled being aware of sone
distant famlial relationship between Defendant and a wtness
but did not recall which witness. (R 675) Diaz stated that he
would not have tried to show a famlial relationship between
anyone in the case unless there was sone negative aspect of the
relationship that could be used to show a bias. (R 675-76)

Diaz stated that he did try to show that Perez was
testifying in an attenpt to collect a reward. (R 676) He
testified that wthout evidence of a reward actually being
given, he would not have attenpted to show that there was a

famlial relationship between Feliciano, Aguayo and Perez to
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denonstrate that they were working together to get the reward.
(R 676) D az stated that w thout any evidence of a wtness
actually seeking or receiving a reward, he did not wi sh to push
the reward i ssue too nuch because it could backfire. (R 676) He
al so averred that he did not try to show that a reward was bei ng
offered wthout a link to the witnesses for the sane reason. (R
677)

Diaz recalled that he probably suggested in opening that
Def endant had too much to drink on the night of the crine. (R
678) He stated that Aguayo had limted know edge of the anount
Def endant had actually consunmed because he was not wth
Def endant all night and nost of his know edge was of purchasing
beer and being in establishnments that served al cohol. (R 678)
When confronted with Aguayo’'s statement to the police in which
he had suggested that Defendant purchase beer and drink it at
home and Defendant insisted upon being dropped off at a bar
instead, Diaz stated that it would not have shown how nuch
al cohol Defendant consurmed. (R 679-81) He stated that show ng
how much beer soneone wanted to buy but did not buy would not
show how nuch beer he drank. (R 682-83) Diaz stated that he
believed that the inportant tine period in which Defendant was
all egedly consum ng alcohol was after 11 p.m (R 681) He

averred that he planned to support his statenent about Defendant
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drinking through the excul patory statenment Defendant had given
regarding his whereabouts at the tinme of the crine. (R 681-82)
Diaz was not trying to raise an intoxication defense and instead
was attenpting to use Defendant’s consunption of al cohol to show
why Defendant’s excul patory statenent was inconsistent with the
evidence. (R 682)

Diaz’s theory of defense was that Defendant had not
committed the crinmes. (R 683) As part of that defense, Diaz
wanted to show that other suspects, such as John Conners, Jr.
may have conmitted the crinme. (R 683) He concentrated on
Conners because a hair had been found at the crime scene that
had been a focus of the police investigation and the hair had
been described as com ng from sonmeone who did not regularly wash
his hair. (R 683-84) Diaz did not call Det. CGordils to testify
that an attenpt had been made to determine if Conners had left a
hair sanple in a police car in which Conners had been. (R 685-
86) However, Diaz did recall questioning other police personne
regarding Conners’ presence in police vehicles and attenpts to
gather evidence in this regard. (R 686) Diaz did not recall
whet her he had seen a police report regarding a glass fragnent
simlar to the glass in the wndows at the victins’ hone being

found in the back of a police car. (R 687-88) Diaz stated that
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he did not call Det. Gordils because he chose to question the
| ead detective assigned to the case. (R 688-89)

On cross, Diaz stated that after reviewing Pitts file,
di scussing the case with Pitts and reading this Court’s opinion
fromthe first direct appeal, he decided to include assertions
that other, including Conners, may have conmitted the crinme. (R
690-91) One problem with attenpting to present nore evidence
inmplicating Conners was that Diaz was risking opening the door
regarding why the police had focused on Defendant: hi s
codef endant had confessed and inplicated him (R 700-01) D az
admtted that he was always concerned that Fer nandez’ s
confession would be used agai nst Defendant; either by the State
making a deal wth Fernandez or asking a question that would
elicit a response about the confession froma witness. (R 702-
03) As such, Diaz chose to limt the anmount of information
inplicating Conners that he presented. (R 703-05) Diaz wanted
to raise the possibility that Conners conmtted the crines and
nmake the State show why he had not been charged. (R 708)

Diaz stated that he chose to call Tech. Glbert to testify
about ot her suspects and not to call the detectives. (R 714) He
believed that Tech. Glbert was far Iless likely than the

detectives to remark on Fernandez's confession because he was
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involved in processing evidence and not interview ng wtnesses.
(R 714-15)

Diaz stated that he had expected Tech. Rhodes to defend his
opinions nore forcefully at trial. (R 705 06) However, he still
believed that Tech. Rhodes’ testinony was useful because Diaz
did not need to prove that it was Conners’ hair and only needed
to rai se a reasonable doubt. (R 706-07)

In speaking with Defendant, Diaz confirnmed that Aguayo’' s
statenents about Defendant’s condition and statenents to Aguayo
and Feliciano after the nurders were true. (R 692-93) Defendant
told Diaz that Feliciano could not have seen him approaching the
house if she had been in the shower when that happened. (R 694-
95) Diaz stated that he was aware that a reward was never paid
inthis case. (R 697)

Diaz stated that Defendant had told him that he was not
drinking with anyone el se after he was dropped off at the bar by
Aguayo. (R 698) As such, Defendant was the only person who
could testify regarding the anmount of alcohol he consuned. (R
700) Defendant was not going to testify. (R 700)

After Diaz testified, Defendant admtted the deposition of
Rufina Perez that had been taken to perpetuate her testinony.
(R 722) Perez testified that the first tinme she spoke to the

police was when a wonan and two nen stated that they were
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i nvestigators in the summer of 1983. (SR 1228-29, 1235) At that
time, Perez was living in a labor canp on 132d Court in house
nunmber 40. (SR 1229) Perez stated that the conversation
occurred in a police car after the officers had cone to her
house and asked her to speak to them in their car. (SR 1233)
The investigators inquired if she knew Defendant and Enrique
Fernandez, and Perez responded that she did not know Defendant
wel | but did know Fernandez since he had been a chil dhood friend
of her son. (SR 1229) The woman nentioned the fact the Perez’'s
son had been sentenced to life inprisonnent, which surprised
Perez as her son had died in Decenber 1982. (SR 1234) Perez did
not tell these investigators about hearing Defendant speaking
wi th Fernandez. (SR 1237-29) She insisted that she had never
made such a statenment because it was not true. (SR 1251-52)
None of the investigators appeared to be taking notes during the
conversation. (SR 1239-40)

Perez stated that her name was Rufina Perez and that she
was usually called Fina. (SR 1230) She had previously been
married to a Ranbos and a Cruz but she never used either of their
| ast nanmes. (SR 1230) She averred that she had never been
called Josefina Cruz. (SR 1230) Perez stated that 13600 SW
312th Street was her father’s fornmer address. (SR 1235) Perez

never lived at this address but did visit her parents there.
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(SR. 1235-36) Perez stated Feliciano Aguayo was narried to her
sister Linda and Elizabeth Feliciano was his nother. (SR 1240-
41) Perez stated that she and Feliciano knew each other but did
not generally talk to each other or visit each other. (SR 1241)
Fel i ci ano’ s husband was not Aguayo’s father. (SR 1242-42)

Perez heard of the nurders shortly after they occurred on
the I ocal news. (SR 1242) She had not heard of any reward. (SR
1242- 43, 1252) She never received a reward, never discussed a
reward with anyone and never sought a reward. (SR 1252) Perez
insisted that she never had a discussion with Feliciano about
Feliciano wanting Perez’'s car titled to arrange bond for Aguayo.
(SR. 1253) Perez stated that anyone who clainmed that she had
told Feliciano or her husband to tell the police that Defendant
committed the crimes to get a reward was a liar. (SR 1254)

Perez said she had overheard Defendant speaking of the
crimes with a group of nmen. (SR 1243-44) The conversation
occurred during a break at work. Id. She said the Mexican slang
expression that was said was used in the plural. (SR 1243-47)

Perez stated that she spoke to a different group of
detectives a couple years after the crinme. (SR 1247-48) She
gave these detectives a sworn statenent. (SR 1248) This sworn

statenent included her know edge of this matter. (SR 1258) She
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al so gave a deposition to Fernandez’'s attorney and testified in
mul ti ple court proceedings. (SR 1259)

In discussing the context in which the phrase “te |as
chi ngastes” was used, Perez stated that the nmen w th Defendant
asked Defendant if he had fucked them up and Defendant responded
that he had fucked them up and that they would not bother him
anynore because they were in hell. (SR 1249) She stated that
the words wused in conversation indicated that “thenf were
female. (SR 1250) Perez stated that when Defendant realized she
could hear him he first lowered his voice and then stopped
talking. (SR 1250) Perez did not know the men wth whom
Def endant was speaking. (SR 1251)

On cross, Perez stated that she was not Josefina Cruz and
had never nade the statenments ascribed to Josefina Cruz in a
police report. (SR 1264-67) She had never said that codefendant
Fernandez was a party to the conversation she overheard
Def endant having about this matter. (SR 1285) She had never
seen the report. (SR 1267-68) Perez did admt that she had a
son naned Richard Ranps. (SR 1288) Perez stated that she did
not give a sworn statenent in 1983 because she was not asked to
do so. (SR 1291)

Perez had not told the State that she was related to Aguayo

until the post conviction proceedings. (SR. 1268) No one had
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ever asked her. (SR 1269) Perez stated that she was a friend of
codef endant Fernandez and initially denied ever describing
herself as his aunt or girlfriend. (SR 1269-70) Wen confronted
with docunents that she had submitted to Union Correctiona
Institution regarding visiting Fernandez in Novenber 1998 and
March 1989, she adm tted she had clained to be Fernandez’s aunt
or girlfriend. (SR. 1270-73) She had not told the State she was
attenpting to visit Fernandez. (SR 1273-74) Perez stated that
she and Fernandez’ s nother were good friends. (SR 1273)

Def endant attenpted to get Perez to state that “te |as
chi ngastes” woul d have other nmeaning in either a Mexican dial ect
of Spani sh or another dialect of Spanish. (SR 1275-79) However,
Perez stated that the only use of the phrase that she knew of
was, “Did you fuck them up?” (SR 1275-79) Perez stated that
she knew that Defendant has an uncle named Wally. (SR 1285)
However, she did not know if Wally was a farm contractor or if
Def endant had worked for him (SR 1285-86) Perez had never
wor ked for Wally. (SR 1285) Perez did not know how many tines
she had worked in the fields with Defendant but did know it was
nmore than one day. (SR 1286)

Perez stated that she never watched a television broadcast
about these crinmes with Feliciano and her husband. (SR 1307)

Perez did watch the 11 p.m news nost days at her own home. (SR
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1307-08) Perez stated that she had overheard Defendant’s
conversation about this matter before she saw a news broadcast
about it. (SR 1309) Perez stated that she did not know who nade
t he anonynmous call to the police about this matter. (SR 1316)
She had heard sonme gossip on the subject. (SR 1316-17) She
insisted that she had not made the call. (SR 1317)

Def endant then rested his case. (R 722) The State el ected
to present no evidence. (R 722) After considering the evidence,
the lower court denied remaining clainms in the post conviction
motion on April 13, 2004. (R 568-71) The Court found that
Def endant had waived the penalty phase clainms. |d. Regarding the
guilt phase clainms, the lower court found that Defendant had
failed to prove either deficiency or prejudice regarding any of
the clainms. Id. This appeal foll ows.

SUMVARY OF THE ARGUMENT

The Ilower <court properly permtted the waiver of the
penalty phase clains are an adequate coll oquy. Def endant has
wai ved the remaining clainms by failing to adequately brief them
Mor eover, the |ower court properly denied the remaining clains.
The records Defendant was seeking did not exist, Defendant
failed to prove the clains upon which he was granted an
evidentiary hearing, and the remaining clains were procedurally,

facially insufficient and without nerit.
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ARGUVENT

l. THE WAI VER CLAI M

Def endant first asserts that the Ilower court erred in
al l owi ng Defendant to waive his penalty phase clains. Defendant
appears to assert that the |ower court was required to conduct a
col loquy with Defendant during which his post conviction counsel
and the State should have been required to proffer mtigation.
He also appears to contend that the trial court should have
questi oned Defendant differently about his decision to waive his
cl ai ns. He seens to claim that such a ~colloquy was
constitutionally required. In the course of nmaking this claim
Def endant al so di scusses the | ower court’s colloquy regarding a
distant famliar relationship between one of Defendant’s post
convi ction counsel and a business associate of Defendant’s trial
counsel. He further continually references the fact that there
was no discussion of waiving mtigation at trial. However,
Def endant has presented no basis for relief.

Def endant appears to base his claim on the theory that the
col  oquy was i nadequate because Defendant was waiving nmtigation
and Muhanmad v. State, 782 So. 2d 343 (Fla. 2001), and Koon v.
Dugger, 619 So. 2d 246 (Fla. 1993), apply. However, Defendant
was not waiving mtigation; he was w thdrawi ng post conviction

clainms regarding the penalty phase. Koon established a procedure
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for trial courts to follow in future cases when a defendant did
not wish to present mtigation at a penalty phase. 1d. at 250.
Muhammad had nothing to do with a colloquy of a defendant.
| nstead, Mihammad established a prospective requirenent that a
trial court order a presentence investigation report (PSlI) in
cases in which a defendant waived the presentation of mtigation
at a penalty phase. As such, neither of these cases address the
issue of the need for, nature of or extent of a colloquy
regarding withdrawal of a post conviction claim Thus, they are
not applicabl e here.

Moreover, the requirenments of Koon do not analytically
apply to the waiver of a post conviction claim This Court
adopted the prospective procedure in Koon to facilitate
appel l ate review of whether the decision to waive mtigation was
bei ng made knowi ngly and voluntarily and not as the result of
ineffective assistance of counsel in preparing a nitigation
case. Koon, 619 So. 2d at 249-50; see also Spann v. State, 857
So. 2d 845, 853 (Fla. 2003); Witerhouse v. State, 792 So. 2d
1176, 1184 (Fla. 2001). However, these concerns are not
presented in the waiver of a post conviction claim

In a post conviction context, there is no reason to guard
agai nst an assertion that the failure to pursue a claimis the

result of ineffective assistance of counsel. This is so because
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this Court has repeatedly held that a claim of ineffective
assi stance of post conviction counsel does not provide a basis
for relief. Kokal v. State, 901 So. 2d 766, 777 (Fla. 2005).
Thus, having a colloquy to guard against a claim of ineffective
assi stance of such counsel is unnecessary.

Moreover, for a post conviction claim to be facially
sufficient, the notion nust allege facts in support of the
claim Fla. R Cim P. 3.850(c)(6) (2000); Fla. R Cim P
3.851(e)(1)(E); see also Vining v. State, 827 So. 2d 212-13
(Fla. 2002). Mere conclusory allegations are insufficient to
even require an evidentiary hearing. Ragsdale v. State, 720 So.
2d 203, 207 (Fla. 1998). Additionally, a notion nust be verified
by the defendant. Fla. R Crim P. 3.850(c) (2000); Fla. R
Ctim P. 3.851(e)(1); Goover v. State, 703 So. 2d 1035 1038
(Fla. 1997). Such verification requires that a defendant swear
under oath that he has read the notion and the facts contained
therein are true and correct. Scott v. State, 464 So. 2d 1171
(Fla. 1985); see also State v. Shearer, 628 So. 2d 1102 (Fla.
1993). Because of these requirenments, a defendant wll already
be aware of the facts underlying the claim before the defendant
is even in a position to attenpt to waive their presentation.
Since the defendant will already know what the claimis and the

facts underlying it, the need for the colloquy to include the

36



facts to nmake sure that the defendant knows what he is waiving
i s not presented.

Because the reasons why this Court included the requirenent
that counsel inform the trial court of what mtigation is
available are not present in a waiver of a post conviction
claim there is no reason to expand Koon to cover the w thdrawal
of post conviction clainms. This is particularly true when one
considers that a defendant does not have a constitutional right
to engage in post conviction litigation or to have counsel at
such proceedings. Mirray v. Garratano, 491 US. 1 (1989);
Pennsyl vannia v. Finley, 481 U S. 551 (1987); Kokal, 901 So. 2d
at 777-78. This Court had held that only a Faretta-type inquiry
regarding a defendant’s understanding of the consequences of
wai vi ng post conviction litigation is necessary to waive post
conviction litigation in its entirety. Durocher v. Singletary
623 So. 2d 482 (Fla. 1993). Mreover, this Court has held that a
defendant’s failure to present evidence in support of his clains
wai ves the clains after an evidentiary hearing is ordered. Owen
v. State, 773 So. 2d 510, 515 (Fla. 2000). Thus, Defendant’s
claimthat Koon should apply should be rejected, and the | ower
court’s denial of the penalty phase clains should be affirmned.

Even if Koon did apply, Defendant would still be entitled

to no relief. This Court has rejected the claim that a waiver
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colloquy rmnust include a detailed recitation of everything that
could have been presented in mtigation. Spann, 857 So. 2d at
854. Instead, this Court has only required that the colloquy be
t horough enough to ensure that the waiver is voluntary and not
the result of ineffective assistance. Spann, 857 So. 2d at 854
Wat er house, 792 So. 2d at 1184; Chandler v. State, 702 So. 2d
186, 199-200 (Fla. 1997); see also Anderson v. State, 822 So. 2d
1261, 1268 (Fla. 2002); Overton v. State, 801 So. 2d 877, 902-04
(Fla. 2001). Here, the notion for post conviction relief set
forth the mtigation that counsel was allegedly ineffective for
failing to present. It included a 17-page recitation of the
alleged facts of Defendant’s |life, stated that Defendant
allegedly qualified for both of the statutory mnmental health
mtigators and averred that expert testinony could be presented
that Defendant suffered from brain damage and behaviora
probl ens. (SR 526-34, 536-70). While Defendant suggests that he
m ght not have read the notion, the notion is acconpanied by his
sworn verification that he had done so. (SR 632) During the
colloquy that the lower court conducted, Defendant expressly
stated that he wanted to wthdraw the clains, that he had
di scussed withdrawing the clainms with his counsel on many
occasions and that the decision to withdraw the clains was his

al one and not the product of coercion. He was also infornmed of
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the nature of the clains he was wi thdrawing. (R 657, 658-61,
663-64) Such a colloquy was sufficient to satisfy Koon even if
Koon was applicable. Thus, the waiver was proper.

Def endant also appears to contend that the |ower court
shoul d have required a proffer of mtigation by the State and
defense so that it could determ ne whether mtigation existed.
However, the |lower court was not evaluating whether mtigation
existed; it was evaluating a claim that counsel was ineffective
for failing to present mtigation. To prove such a claim
Def endant needed to show both that his counsel was deficient and
that he was prejudiced by the alleged deficiency. Strickland v.
Washi ngton, 466 U.S. 668 (1984). In Strickland itself, the Qurt
made clear that it was not necessary to address both deficiency
and prejudice if claimfailed on one of the prongs. Id. at 697
Mor eover, the Court stated that counsel is presuned not to be
deficient. 1d. at 689-90. By waiving presentation of evidence on
the claim Defendant necessarily failed to carry his burden of
proof to overconme that presunption and prove deficiency. See
Smth v. State, 445 So. 2d 323 (Fla. 1983). Thus, there was
never any reason for the Jlower court to consider whether
Def endant could show prejudice, and no reason to require the
| ower court to listen to a proffer of evidence directed at that

i ssue. Thus, Defendant’s contention should be rejected.
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To the extent that Defendant 1is conplaining about an
alleged conflict of interest wth post conviction counsel,
Defendant is again entitled to no relief. dCdains based on
conflicts of interest arise under the Sixth Amendnents guarantee
of effective assistance of counsel. See Cuyler v. Sullivan, 446
U S 335 (1980); Wight v. State, 857 So. 2d 861, 871 (Fla.
2003). However, Defendant had no Sixth Anmendnent right to the
effective assistance of post conviction counsel. Mrray v.
G arratano, 491 U S 1 (1989); Pennsylvania v. Finley, 481 U S
551 (1987); Kokal, 901 So. 2d a 777-78. As such, there is no
basis for even recognizing a claimbased on an alleged conflict
of interest by post conviction counsel.

Moreover, while Petitioner conplains about the quality of
the colloquy regarding a potential conflict of interest, the
United States Suprene Court has rejected the requirenent that a
col l oquy even be conducted if there was no objection to being
forced to represent conflicting interests at trial. Mckens v.
Taylor, 535 U S. 162, 168, 173-74 (2002). Instead, the Court
required a defendant to show that the alleged conflict had an
adverse inpact on the representation to present a conflict claim
regarding trial counsel . ld. at 173-74. The Court even
questioned the applicability of any of its conflict of interest

precedent to cases, such as this one, that did not involve
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mul tiple representation. Id. at 174-76. Here, Defendant does not
all ege any adverse effect on the representation based on the
all eged conflict. Mreover, it does not appear that one could be
denonstrated since Defendant’s counsel was not even fully aware
of the alleged conflict wuntil Diaz started to testify. See
Hunter v. State, 817 So. 2d 786, 791-93 (Fla. 2002). To the
extent that Defendant is attenpting to assert that the adverse
effect was the waiver of the penalty phase clains, the record
refutes this allegation. Defendant, hinself, testified that he
was waiving these clains against his counsel’s advice before
Diaz stated that his relationship wwth counsel’s cousin was nore
than an office sharing arrangenment. (R 663) Gven that there
was no requirement for a colloquy, that Defendant is not even
raising a type of conflict that is cognizable and that there is
no adverse effect, Defendant’s conplaints about the colloquy
t hat was conducted are without merit even if a claimof conflict
of post conviction counsel was cogni zable. Defendant is entitled
to no relief.

To the extent that Defendant is really conplaining that the
trial court did not conduct a Koon inquiry at the tine of trial,
he is entitled to no relief. First, Defendant did not raise this
claimin his notion for post conviction relief. This Court has

held that clains raised for the first time on the appeal from
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the denial of the notion for post conviction relief are not
properly before this Court. Giffin v. State, 866 So. 2d 1, 11
n.5 (Fla. 2003). Second, this Court has held that clains
regarding the alleged inadequacy of a Koon inquiry are
procedurally barred in post conviction proceedings. Winwight
v. State, 896 So. 2d 695, 703 n.7 (Fla. 2004). Third, this Court
has repeatedly held that Koon does not apply to cases, such as
this one, that were tried before Koon becane final. Alen v.
State, 662 So. 2d 323, 329 (Fla. 1995)(Koon only applicable to
cases tried after June 1993); Witerhouse, 792 So. 2d at 1184;
see al so Anderson, 822 So. 2d at 1268. Thus, to the extent that
Def endant is conplaining about the lack of Koon inquiry at
trial, heis entitled to no relief.

1. THE PUBLI C RECORDS CLAI M

Def endant next asserts that the case should be renmanded
because all public records were not disclosed. Specifically,
Def endant asserts that a sworn statenent of Ann Gonez allegedly
taken in 1983 and the results of a polygraph exam nation of her
were not disclosed by the Mam -Dade Police and that notes of a
statenent nade by Wally Gonez to the Mam Police were not
di scl osed.

In presenting this issue, Defendant makes no attenpt to

argue why the |ower court’s actions in denying these clainms in
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anyway entitle him to any relief. Instead, he sinply recites
where he allegedly raised these clains below and how the | ower
court ruled regarding these clainms. However, this Court has nade
clear that the “purpose of an appellate brief is to present
argunents in support of the points on appeal.” Duest v. State,
555 So. 2d 849, 852 (Fla. 1990). Thus, this Court has required
defendants to present argunents that explain why the [ ower court
erred in its rulings. See Shere v. State, 742 So. 2d 215, 217
n.6 (Fla. 1999). Merely referring to the argunents presented
below is insufficient to neet the burden of presenting an
argunent on appeal. Duest, 555 So. 2d at 852. Moreover, the
argunents nust be presented in nore than a cursory fashion
Bryant v. State, 901 So. 2d 810, 827-28 (Fla. 2005); Cooper V.
State, 856 So. 2d 969, 977 n.7 (Fla. 2003); Reeves v. Crosby
837 So. 2d 396, 398 (Fla. 2003); Lawence v. State, 831 So. 2d
121, 133 (Fla. 2002). Wen an issue is not sufficiently briefed,
it is considered waived. Bryant, 901 So. 2d at 827-28; Duest,
555 So. 2d at 852. Since Defendant has not presented any
argunent regarding why the |lower court inproperly denied this
claim it is waived.

Even if the claim had not been waived, Defendant would
still be entitled to no relief. To the extent that Defendant is

asserting that he was denied records regarding Wally Gonmez from
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the Mam Police Departnent, the record does not reflect that
Def endant ever requested such records from that departnent.
Since Defendant had not diligently pursued records from that
Departnent, any claim about their alleged failure to produce was
properly denied. Thonpson v. State, 759 So. 2d 650, 658 (Fla.
2000) .

To the extent that Defendant neant to raise the claim
exclusively regarding the Mam-Dade Police, he is still
entitled to no relief. Pursuant to Fla. R Cim P. 3.852(i), to
have been entitled to public records production at that tine,
Def endant had to show that he had made a tinmely and diligent
search of the records already produced, identify the records
particularly and establish that the records were either rel evant
or calculated to lead to the discovery of adm ssi bl e
information. Here, while Defendant’s notion parroted these
requi rements, Defendant offered no explanation of why it took
Def endant al nost 3% years after he had received the case file in
this matter and alnost a year after he had received other
records related to the officer who investigated this matter and
ot her w tnesses, suspects and the codefendant before he filed
this request. Further, while Defendant asserted in a conclusory
fashion that this information was exculpatory, he nmde no

attenpt to establish this was true. The lack of pleading is
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particularly inportant as neither of these individuals testified
at trial, Defendant was provided with a 1985 statenent of M.
Gonez (R 484-511), Diaz testified he interviewed VWAlly before
trial (R 670-71), the polygraph results would not have been
adm ssible and Defendant’s investigator had spoken to the
W tnesses during the post conviction proceedings. Gven the
insufficient nature of the pleading, the |ower court properly
denied it. Fla. R Cim P. 3.851(i).

Even if the pleading had been sufficient, the records
request would have still been properly denied. M ani-Dade Police
stated that it had done a search of its records and had not hing
responsive to the request. Defendant’s only response was that
t hese records should exist. However, this Court has upheld the
denial of a public records <claim in the face of such
al l egations. Johnson v. State, 904 So. 2d 400, 403-05 (Fla.
2005). The claimwas properly denied.

[11. THE EVI DENTI ARY HEARI NG AND BRADY CLAI MsS.

Def endant next asserts that he was deprived of a fair trial
because of the conbined effects of ineffective assistance of
counsel, w thhol ding of excul patory evidence or newy discovered
evi dence. Specifically, Defendant refers to his clains regarding
the famlial relationship between the State’'s wtnesses, the

reward and the presentation of other suspects, the intoxication
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def ense and the claim based on Brady v. Maryland, 373 So. 2d 83
(1963). However, Defendant is entitled to no relief as he has
wai ved these i ssues and they were properly deni ed.

Agai n, Defendant recites the clains he raised in the |ower
court and nentions the lower court’s ruling but presents no
argunent regarding why the lower court erred in rendering its
rul ing. Since Def endant has not presented any argunent
concerning why the Ilower court erred, he has waived these
clainms. Bryant, 901 So. 2d at 827-28; Duest, 555 So. 2d at 852.
The deni al of post conviction relief should be affirned.

Even if the issues were not waived, Defendant would stil
be entitled to no relief. The lower court properly denied the
claims. Wth regard to the clains of ineffective assistance of
counsel, the lower court held an evidentiary hearing on these
claims. In reviewwng these clains, therefore, this Court 1is
required to give deference to the lower court’s findings of fact
to the extent that they are supported by conpetent, substanti al
evi dence. Stephens v. State, 748 So. 2d 1028, 1033-34 (Fla.
1999). However, this Court may independently review the |ower
court’s determ nation of whether those facts support a finding
of deficiency and prejudice to support a holding that counse
was not ineffective. |d.

The |l ower court explained its denial of these clains:
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The current standard is contained in the case of
Strickland v. Washington, 104 S. C. 2052, 2064
(1984).

In setting forth the test the Court held that a
defendant nust show that there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result would have been different. A
reasonabl e probability is a probability sufficient to
underm ne confidence in the outcone. 104 S. C. 2068.
This Court finds that defendant did not neet his
burden wth evidence presented at the evidentiary
heari ng t hat counsel’s performance was ei t her
deficient or prejudicial, such that his constitutional
right to effective assistance of counsel was viol at ed.
In pertinent part defendant alleged that his trial
counsel , Reenbert o Di az i neffectively assi st ed
defendant by failing to discover a famly relationship
between Elizabeth Feliciano, Feliciano Aguero and
Rufina Perez-Cruz. He asserts that Perez-Cruz lied
about her testinony in order to collect a reward
However, there was no evidence a reward had been pai d.
There was also no evidence to show that the three
Wi t nesses cited above had conspired to lie to collect
a reward. Thus, there is no reasonable probability
that failure to discover that putative fact would have
affected t he trial. Furt her Ruf i na Perez-Cruz
testified at trial that she was unaware of a reward
and had not received any. Indeed the only w tness who
testified that she knew of a reward was Elizabeth
Feliciano, who further testified that she did not get
any reward noney nor did she seek any. M. Perez-
Cruz’s testinony was not contradicted at t he
evidentiary hearing, since neither of the Felicianos
testified at the evidenti ary hearing.

Thus, defendant failed to show that Rufina Perez-Cruz
had lied in her trial testinony concerning a reward.
The defendant alleged that counsel was ineffective in
not cross-exam ning Rufina Perez-Cruz with a statenent
she gave to the police while using the nanme Josefina
Cruz. However, in her perpetuated testinony, she said
that she goes by the name Fina or Rufina Perez and
that she does not use the nane Cruz or Josefina Cruz.
She denied telling the police that she heard defendant
and Enrique Fernandez talking in the field and that
the defendant was saying he had stabbed a woman to
death possibly old. This was the only thing she really
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adm tted saying. She also denied refusing to go with
the officers to nake a sworn statenent. It is obvious
that evidence established that the “report” of
Detective Mriam Royle (f/k/ia Gordilla) was not a
reliable account of what M. Perez-Cruz had told the
police when they first interviewed her.

In this so-called report which begins by reciting a
conversation that this officer had wth Feliciano
Aguayo and his nother Elizabeth Feliciano. This
“report” states that Aguayo had a sister-in-Ilaw naned
Josefina Cruz. This person is probably Ms. Cruz-Perez,
because it also refers to her son. This confusing and
non- probative report is riddled with contradictions
and fictional denials of no help to this defendant.
Thus the evidence is really filled with inaccurate
reports. Thus the evidence is uncontradicted that
Detective Royle inaccurately reported the comments of
t he individual she believed was Josefina Cruz.

The Court finds that counsel was not ineffective in
finding and cross examning M. Perez-Cruz with the
statenments in the police report.

First, it is not <clear that Detective Royle was
referring to Ms. Perez-Cruz so that counsel should
have been on notice that there may have been an
i nconsi stent statenent is in fact ridiculous. Again,
because M. Perez-Cruz has denied nmaking those
statenments to Detective Royle, the inpeachnent value
of the statement is of |Ilittle or no value for
i npeachment pur poses.

Furthernore the record reflects that trial counsel did
effectively cross exam ne Rosefina Perez-Cruz, when he
asked her why she had not cone forward imrediately
with the information that defendant had killed (or
said she had heard the defendant say) one of the
victins. Her answer that she thought he was joking was
an inplication that suggested she cane forward |ater
because of a reward and only because of the reward.
This little nugget was later nentioned in defense
counsel ' s cl osi ng ar gunent to di scredit her
credibility by pointing to the reward on a notive for
her damagi ng testinony.

It is clear that to further use that police report as
i npeachnment was not prejudicial under the standards of
Strickland v. Washi ngton, supra.

The defendant also alleged that defendant’s counsel
was ineffective for failing to present evidence of
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intoxication through the testinony of Fel i ci ano
Aguayo. Firstly Aguayo did testify about sone fairly
heavy drinking. To make nore of it flies in the face
of the evidence. The only other person who could have
testified about the defendant’s drinking was the
defendant hinself. He did not testify nor was he going
to testify. Mreover, the testinony of Aguayo as to
how nany beers the defendant drank cannot be shown by
t he anobunt of beer bought by the defendant.

Furthernore, the defendant’s defense was not really
based on intoxication. The defense was that defendant
did not conmt the crinmes. Counsel should not be
criticized as ineffective for failing to present nore
evi dence of intoxication when the defendant’s position
is “l didn"t do it”. Jones v. State, 855 So. 2d 1050
(Flla. 2000).

In regard to the “other suspects” issue. The defendant
at the wevidentiary hearing produced no testinony
concerning other suspects. John Connors, Jr. was
nmentioned frequently during the case but no evidence
connecting himto the case was offered.

The court finds that the evidentiary hearing clearly
denmonstrated that the defendant failed to neet his
burden to show that trial counsel provided ineffective
assi stance of counsel.

(R 568-71)

Wth regard to the famly relationship, Diaz testified that
he would not have used evidence that wtnesses were related
wi thout some ability to show that the relationship influenced
their testinony. Perez testified that she was Aguayo’s sister-
in-law but that she did not socialize with Feliciano. She denied
havi ng any know edge about, or desire to collect, a reward. She
enphatically denied discussing a reward with Aguayo or Feliciano
or using her car to obtain a bond for Aguayo. Defendant

presented no evidence to rebut Perez's testinony. Under these
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ci rcunst ances, the | ower court properly determ ned that
Def endant had failed to show any deficiency. Cunmngs-el V.
State, 863 So. 2d 246, 250-53 (Fla. 2003). Further, while
Def endant asserts that presenting evidence of the famlial
relationship would have rebutted the State’ s assertion that the
wi tnesses did not know one another and had no reason to
conspire, the presentation of this evidence would not have
created a reasonable probability of a different result. Wile
the State did assert that there was no reason for the w tnesses
to conspire, it did not assert that the wi tnesses were unrel ated
to each other in any manner. Instead, the State asserted that
the wtnesses were wunrelated to each other in tine and
circunstance and that there was no evidence that the w tnesses
socialized and conspired. (DAR 588, 1360, 1362, 1397) Gven
that the State also admitted that Feliciano and Aguayo were
related, the jury could not have taken these comments to nean
that the witnesses had no relationships at all, as Defendant
contends. Gven the evidence that was presented, there is no
reasonable probability that Defendant would not have been
convicted had it been presented. Strickland. The claim was
properly denied.

Wth regard to the inpeachnent issue, the only evidence

presented on this claim was Perez’'s testinony. Defendant never
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asked Diaz about the report or why he did not use it to cross
exam ne Perez. As such, the lower court properly found that
Def endant did not prove deficiency. See Smth v. State, 445 So.
2d 323, 325 (Fla. 1983). Moireover, Perez did deny using the nane
Josefina Cruz, living at the address listed in the report as
hers, making the statenments in the report, seeking a reward,
socializing with Feliciano and refusing to give a sworn
statenent. Defendant presented no evidence to rebut Perez's
statenment. Moreover, the report does show that inaccuracies,
including attributing the alleged statenent of Perez to
Feliciano. (R 567) Under these circunstances, the |ower court
properly rejected this claim Strickland.

Wth regard to the claim regarding intoxication, the only
evidence presented at the evidentiary hearing was Diaz's
testinony. Diaz did testify that the defense was that Defendant
did not commit the crime, that he was only using intoxication to
show that Defendant’s version of the events were nuddl ed and
t hat Defendant was the only person who could have testified to
his level of intoxication at the tinme of trial and that
Def endant was not going to testify. Diaz accurately stated that
usi ng Aguayo’s testinony about the anount of beer he suggested
Def endant buy would not have shown the amount of intoxicants

used. Defendant presented no evidence to show the anount of
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i ntoxi cants he had used, when he used them or what his state of
i ntoxi cation was at 6:30 Sunday norning when the crine occurred.
Under these circunstances, the |lower court properly denied
Defendant’s claim Jones v. State, 855 So. 2d 611, 616-17 (Fl a.
2003).

Wth regard to the claim about other suspects, again the
only evidence that was presented was Diaz's testinony. D az
testified that he nade a strategic decision to present the issue
of other suspects in the manner he did to avoid opening the door
to Fernandez’s confession, which inplicated Defendant. Defendant
did not show that Diaz was unaware of any information on the
subj ect of other suspects. Under these circunstances, the |ower
court properly determned that D az was not deficient for making
this strategic decision. See Occhicone v. State, 768 So. 2d
1037, 1048 (Fla. 2000). Moreover, Defendant did not present any
evi dence of other suspects at the evidentiary hearing. See Smth
v. State, 445 So. 2d 323, 325 (Fla. 1983). As such, the |ower
court properly denied this claim

Wth regard to the Brady claim the lower court properly
summarily denied this claim |In his Brady claim Defendant
failed to allege anything that the State had wi thheld. (SR 107)
| nstead, Defendant nerely asserted that to the extent that the

State had wthheld sone evidence from Defendant, Brady was
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violated and referred to his public records and ineffective
assistance claims. Under these circunstances, the claim was
facially insufficient and properly denied as such. Ragsdale, 720
So. 2d at 207. Moreover, while Defendant now refers to his
public records claim his claim about a famly relationship
between the wtnesses and his assertion that Perez had a
relationship with the codefendant, he did not raise these clains
bel ow and they are not properly before this Court. Giffin v.
State, 866 So. 2d 1, 11 n.5 (Fla. 2003). Moreover, Defendant has
still not pled all of the elenments of a Brady claim As such, it
was properly denied.

V. THE VOR DIRE CLAIM

Def endant next asserts that his trial counsel was
ineffective during voir dire. Defendant specifically nentions
the alleged failure to ask any questions regarding any
predi sposition to a death sentence, the alleged failure to
exerci se a cause chall enge agai nst Juror Hepburn and the all eged
failure to question Juror Gentile and two other venirenmenbers
Def endant does not even nane® about pretrial publicity. However
the |lower court properly summarily denied this claimas it was

insufficiently plead and refuted by the record.

® The record cites reflect Defendant was referring to Dan Rankow
and Di ane Capilla.
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Agai n, Defendant recites the clains he raised in the |ower
court and nentions the lower court’s ruling but presents no
argunent regarding why the lower court erred in rendering its
ruling. Since Def endant has not presented any argunent
concerning why the lower court erred, he has waived these
claims. Bryant, 901 So. 2d at 827-28; Duest, 555 So. 2d at 852.
The deni al of post conviction relief should be affirned.

Even if the issue had been properly briefed and not wai ved,
Def endant would still be entitled to no relief. The |ower court
properly denied the claimas facially insufficient. In order to
state a facially sufficient claim of ineffective assistance of
counsel, a defendant nust allege both that his counsel was
deficient in a specific manner and that the defendant was
prejudiced by the alleged deficiency. Strickland v. Wshington,
466 U.S. 668 (1984); see also Phillips v. State, 894 So. 2d 28,
35-36 (Fla. 2004)(requiring proof of both prongs in a claim of
ineffective assistance of counsel at wvoir dire). To allege
prejudice sufficiently, a defendant nust denonstrate that but
for counsel’s allegedly deficient conduct, there is a reasonable
probability that the result of the trial would have been
different. Id. at 694. Moreover, the allegation of prejudice

nmust be nore than conclusory. Ragsdale, 720 So. 2d at 207.
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Here, the claim Defendant presented in the |lower court
asserted that counsel was deficient for failing to question the
veni renenbers about their views on the death penalty, for
failing to attenpt to rehabilitate venirenenbers who were
opposed to the death penalty, for failing to seek to excuse M.
Hepburn for cause, for failing to question the venire about
pretrial publicity and for the manner in which he question the
venire generally. (SR 489-505) However, Defendant nade no
al l egation of prejudice even in a conclusory manner. (SR 489-
505) Instead, Defendant nade statenents asserting that the
effect of the alleged deficiency could never been known. (SR
494, 503) Gven the lack of allegations of prejudice, the claim
was facially sufficient. Phillips, 894 So. 2d at 35-36
Ragsdal e, 720 So. 2d at 207. The claim was properly denied as
such.

Mor eover, the record conclusively refutes Defendant’s claim
that his counsel did not question venirenenbers about exposure
to pretrial publicity. Defense counsel did question those
veni remenbers who indicated that they had heard of the case in
the nedia. (DAR 339-40, 363-65, 424-46, 500) Thus, he cannot be
deened ineffective for failing to do so. Strickl and.

During its questioning, the State inquired if anyone had

read or heard about the case in the nedia. (DAR 331-32) Centile
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and two other venirenenbers indicated that they had. (DAR 332)
At sidebar during the State’s questioning, M. GCentile stated
that he had read in the nedia that two elderly |adies were
stabbed to death during a break-in and that the crine was
gruesone and sick. (DAR 338) Oher than these basic facts, he
had no know edge of the matter. (DAR 338-39) He stated that
not hi ng he knew about the case would influence himas a juror.
(DAR. 339) Defense counsel questioned M. Centile about when he
heard of the case and from what nedia outlet. (DAR 339-40) He
elicited that M. GCentile had not discussed what he had | earned
wi th anybody and that the only opinion he had fornmed was that
the crime was terrible. (DAR 340)

At sidebar, M. Rankow stated that he had read about the
case when the crines happened. (DAR 361) The only thing he
recalled was that the crine was particularly violent. (DAR 361-
62) Wen asked about having forned any opinions based on the
publicity, he initially stated that he was perturbed by what
happened but then stated that he had formed no fixed opinions
regarding Defendant. (DAR 362) M. Rankow stated that the
nature of the crinme would not cause himto find Defendant guilty
unless the State proved that he was guilty. (DAR 362-63)
Def ense counsel then questioned M. Rankow regardi ng whet her he

would hold the State to a |ower burden of proof because of the
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nature of the crime. (DAR 363) Based on this questioning,
Rankow made statenents that the nature of the crine could
possi bly influence his verdict, that he would have difficulty
viewi ng the evidence and that he could not give Defendant a fair
trial. (DAR 363-65)

Ms. Capilla stated at sidebar that she renenbered reading
about the case but did not recall any details. (DAR 423-24) She
remenbered reading about the case upset her because she had an
el derly nother. (DAR 424) She had not fornmed any opinions about
the case. (DAR 424) Defense counsel questioned M. Capilla
about when and where she read about the case. (DAR 424-25) He
elicited that all M. Capilla renenbered was the nature of the
victinmse and the manner of the nurders. (DAR 425) Upon defense
guestioning, M. Capilla stated that the only opinion she had
formed was that the crime was horrible but she had formed no
opi nion about Defendant’s guilt, which she regarded as a
separate issue. (DAR 425) Ms. Capilla did not believe that her
limted know edge of the case would influence her decision as a
juror. (DAR 425-26)

During his questioning of the venire, Defendant referred
M. Rankow back to the prior sidebar and asked if he still
mai ntained his beliefs. ( DAR. 500) \Y/ g Rankow responded

affirmatively. (DAR 500)
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Si nce defense counsel did question those venirenmenbers who
i ndi cated that they had ever heard of the case about their nedia
exposure, counsel cannot be deened ineffective for failing to do
so. Strickland. Thus, the claimwas properly summarily deni ed.

To the extent that Defendant is conplaining that counsel
did not ask the venirenmenbers again if any of them had heard of
the case in the nedia, the claim was still properly summarily
denied. The State inquired if any venirenmenbers had been exposed
to the nedia coverage of this matter. Only M. Gentile, M.
Rankow and Ms. Capilla indicated that they had been exposed.
When the State questioned other venirenenbers about whether they
had indicated that they had been exposed to the nedia coverage
in this matter, they all denied it. (DAR 356, 358, 385) This
Court has previously held that where the matter had al ready been
the subject of voir dire questioning, counsel is not ineffective
for failing to repeat the question. Teffeteller v. Dugger, 734
So. 2d 1009 (Fla. 1999); see also Johnson v. State, 903 So. 2d
888, 895-96 (Fla. 2005). Thus, the claim was properly summarily

deni ed. ©

® Moreover, the record reflects that none of the venirenenbers
who had been exposed to pretrial publicity served in this
matter. Defendant used a perenptory challenge on M. GCentile.
(DAR. 545) Defendant successfully noved to excused M. Rankow
for cause based on his statenents about publicity. (DAR 549)
Ms. Capilla was not reached during jury selection. (DAR 4-6)
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The record also refutes Defendant’s claim with regard to
the failure to seek to excuse M. Hepburn for cause. Hepburn was
not the proper subject of a cause challenge. Brown v. State, 755
So. 2d 737 (Fla. 4th DCA 2000). Under Florida law, a
veni renmenber is not subject to a cause challenge nerely because
he or a fam |y nenber has been the victimof a crine.

Here, when the trial court inquired if any venirenmenber
woul d have difficulty being fair sinply because of the nature of
the charges, the entire venire responded no. (DAR 238-39) The
trial court stated in the question that it was particularly
concerned with individuals who m ght have been or had a famly
menber who had been either a defendant or a victimof a simlar
crime. Id.

Later, Dwi ght Hepburn inforned the court that his brother
had been the victim of a crinme. (DAR 267) During defense
guestioning, M. Hepburn stated that he had testified as a
witness in cases regarding building code violations. (DAR. 489-
90, 491) He stated that his prior interactions with the State as
a witness in cases regarding building code violations would not
i nfluence himas a juror nor would he be enbarrassed to run into
the prosecutor if he had returned a not guilty verdict. (DAR

490-91) Defense <counsel later infornmed the court that M.
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Hepburn had been a witness for himin cases he had handl ed years
earlier. (DAR 550)

After the jury had been selected but before opening
statenent, the State infornmed the court that M. Hepburn's
brot her had been nurdered in the City of Mam and that the case
regarding that nmurder was open. (DAR 566-67) The State
expl ained that M. Hepburn's brother had worked for Dade County,
and that while at work, a robbery occurred in the area. (DAR
568) M. Hepburn’s brother had been struck by a stray bullet and
killed. (DAR 568) The trial court decided to question M.
Hepburn about the incident. (DAR 568) In doing so, the Court
expressed the concern that questioning was necessary to ensure
that M. Hepburn was not the proper subject of a cause
chal | enge. (DAR. 567)

During questioning, M. Hepburn indicated that his brother
was a building inspector, |like M. Hepburn. (DAR 569, 488-89)
His brother had been a nenber of an inspection task force in the
Overtown/ Li berty City area and had been accidentally shot during
a robbery of soneone else. (DAR 569-70) M. Hepburn affirned
that he bore no ill feelings because of the crine against his
brother and that it would have no effect on his service as a
juror. (DAR  569-70) Upon questioning by the defense, M.

Hepburn stated that the incident with his brother was entirely
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separate from this matter, that he had no involvenent in the
investigation into his brother’s death and that it would have no
effect on his service in this matter. (DAR 571-72)

Upon inquiry by the defense, the State indicated that a
detective from the sane departnment that had investigated
Def endant’s crimes had been assigned to M. Hepburn's brother’s
murder. (DAR 572-73) However, that detective had left the
hom cide division. (DAR 573) After conferring wth Defendant,
def ense counsel announced that the defense was satisfied wth
M . Hepburn. (DAR 573)

As can be seen from the forgoing, M. Hepburn never
indicated that the fact that his brother had been killed during
a robbery would affect his ability to be fair and inpartial.
Instead, he continually asserted that the crine against his
brother was an entirely separate matter that would have no
effect on his service in this matter. Thus, M. Hepburn would
not have been properly excused for cause. Brown v. State, 755
So. 2d 737 (Fla. 4th DCA 2000). Since any attenpt to chall enge
Hepburn for cause would have been without nerit, counsel cannot
be deenmed ineffective for failing to make that attenpt. Kokal
v. Dugger, 718 So. 2d 138, 143 (Fla. 1998); Goover .

Singletary, 656 So. 2d 424, 425 (Fla. 1995); Hildwin v. Dugger,
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654 So. 2d 107, 111 (Fla. 1995); Breedlove v. Singletary, 595
So. 2d 8, 11 (Fla. 1992).

Moreover, while Defendant asserts that the trial court
expressed a willingness to excuse M. Hepburn for cause, this is
not true. In discussing the need to question Hepburn about his
brother being a nurder victim the trial court nerely indicated
that M. Hepburn should be questioned because questioning m ght
reveal grounds for a cause challenge. (DAR 567) Thus, the
record does not reflect that the trial court ever believed that
M. Hepburn was the proper subject of a cause challenge, which
he was not. The cl aimwas properly denied

V. THE COMMENTS CLAI M

Def endant next contends that counsel was ineffective for
failing to object to coments the State made during opening and
cl osing argunent. However, Defendant is entitled to no relief as
the issue is waived and the clains were properly deni ed.

Agai n, Defendant nerely asserts the claim he raised bel ow
and the |ower court’s ruling. He presents no argument concerning
why the lower court’s ruling was inproper. By failing to present
any argunent, Defendant has waived this issue. Bryant, 901 So.
2d at 827-28; Duest, 555 So. 2d at 852. The denial of post

conviction relief should be affirned.
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Even if the claim had not been waived, Defendant would
still be entitled to no relief. This Court has held that clains
of error regarding comments by the State and of ineffective
assi stance of counsel for failing to object to such coments are
procedurally barred in post conviction proceedings. Robinson v.
State, 707 So. 2d 688, 697-99 (Fla. 1998). Moreover, on direct
appeal, Defendant raised issues regarding the State’'s coments.
Initial Brief of Appellant, FSC Case No. 78,411, at 41-58. This
Court rejected the issues as unpreserved, wthout nerit and
harm ess. Garcia, 644 So. 2d at 62-63. Moreover, this Court
stated that Defendant was not deprived of a fair trial by the
conments and entitled to no relief even if the issues had been
preserved for review |d. Again, the claim is procedurally
barred. Cherry v. State, 659 So. 2d 1069 (Fla. 1995). Further,
since this Court determned that the comments did not deprive
Def endant of a fair trial, Defendant could not establish that he
was prejudiced by the coments. Chandler v. State, 848 So. 2d
1031, 1046 (Ha. 2003). This clai mwas properly deni ed.

Mor eover, Defendant did not explain how he was prejudiced
by his counsel’s failure to object to the State’s conmments about
t hor oughness of the investigation or to a nultitude of coments
that were, and are, referred to only by page nunber and

assertion of inpropriety in the comments. (SR 506-26) Such a
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|ack of pleading is particularly inmportant with regard to the
comment s about the thoroughness of the investigation, as a thene
of the defense was that despite a thorough investigation, the
State was unable to find any physical evidence |inking Defendant
to the crinme. Since the claimwas insufficiently plead, it was
properly denied. Ragsdale, 720 So. 2d at 207.

Further, with regard to the conmment that the w tnesses were
unrel ated, Defendant takes the comrent out of context. The State
did not assert that the wtnesses had no relationship; it
asserted that the wtnesses were wunrelated in tine and
ci rcunstances. (DAR 588) The jury could not have interpreted
the coment in the manner Defendant suggests because the State
| ater asserted that Aguayo and Feliciano did have a famly
relationship. (DAR  588-607) Moreover, despite having been
granted an evidentiary hearing on the issue, Defendant did not
show that the family relationship gave any of these w tnesses a
notive to lie. Under these circunstances, the comment was not
i mproper, and the claim concerning it was properly denied.
Kokal , 718 So. 2d at 143; Goover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11.

VI. THE SUMWWARY DENI AL CLAI M

Def endant next asserts certain clains were inproperly

summarily denied. Defendant lists a variety of disparate clains
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that were summarily denied.’” However, Defendant is entitled to
no relief as he has waived this issue and the clainms were
properly deni ed.

Again, Defendant fails to present any argunent regarding
why the denial of each of the various clains were inproperly
summarily denied. Instead, he again sinply lists the clains and
states how the lower court disposed on them Again, such a
presentation is insufficient to present an issue in this appea
and the issues have been waived. Bryant, 901 So. 2d at 827-28;
Duest, 555 So. 2d at 852. Even if Defendant had sufficiently
presented the issues in this appeal, Defendant would still be
entitled to no relief. The clains were properly deni ed.

Defendant first nentions his claim that counsel was
ineffective for failing to object to the nedical examner’s
testimony concerning the victins’' suffering.® However, Defendant
failed to assert how counsel’s alleged deficiencies created a
reasonable probability that Defendant would not have been
sentenced to death. (SR 537-40) This is particularly true given

that the nedical examner’s testinony at the guilt phase

" Defendant includes in this issues claim upon which he was
granted an evidentiary hearing. These clains have been addressed
in lssue Il. The State relies upon its response under that issue
to those cl ai ns.

8 Wile Defendant refers to this claimagain in discussing guilt
phase issues, Dr. Marraccini did not testify regarding the
victinms’ suffering at the guilt phase. (DAR 846-70, 895-942)
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centered on the nmanner and timng of the victins’ death (DAR

846-70, 895-942) and the testinony at the penalty phase centered
on the victins’ suffering (DAR 1576-90), that the victins’ died
of nmultiple stab wounds and that a doctor is qualified to
testify to the pain a wound would cause. Cummings-el v. State,
863 So. 2d 246, 249-50 (Fla. 2003); Davis v. State, 859 So. 2d
465, 478 (Fla. 2003). The claimwas properly deni ed.

Def endant next nmentions his <claim that counsel was
ineffective for failing to present evidence that Defendant was a
good prisoner to the jury and for failing to object to the
manner in which the State rebutted this evidence at the
sentencing hearing. However, the clains were properly denied as
refuted by the record. During the sentencing hearing, counsel
noted he had not presented evidence regarding Defendant’s good
behavi or while incarcerated because he did not want the jury to
know the history of the case. (DAR 1639) However, he did want
the trial court to consider it. Id. Wth regard to the good
behavior, the State noted that Defendant had been on death row
wi thout an opportunity to msbehave. (DAR 1640-41) Defendant
did not attenpt to rebut this statenent. (DAR 1641) Since the
record reflects counsel nmade a strategic decision to present the
good prisoner evidence in the manner he did and the rebutta

evidence was presented in open court and Defendant had the
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opportunity to rebut it, the claim was wthout nerit and
properly denied. Strickland; Pope v. Wainwight, 496 So. 2d 798,
803-04 (Fla. 1986).

Def endant next nentions his claim that counsel was
ineffective for failing to object to letters that allegedly
cont ai ned victim I mpact statenents and sent enci ng
recommendati ons. However, Defendant did not allege to what
letters he was referring or how counsel’s failure to object to
these alleged letters created a reasonable probability of a
different result at sentencing. (SR 566-67) As such, the claim
was facially insufficient and properly denied. Ragsdal e, 720
So. 2d at 207. Moreover, the sentencing order does not indicate
that the trial court considered anything but the evidence that
was properly before the court and presented in Defendant’s
presence. (DAR 188-95) Under these circunstances, there was no
i npropriety. Mann v. State, 603 So. 2d 1141, 1144 (Fla. 1992).
The claimwas properly deni ed.

Def endant next contends that his counsel was ineffective
for conceding that HAC was applicable to this matter. In the
| ower court, Defendant did not assert what argunent could have
been made that HAC did not apply to this matter or how he was
prejudiced by the failure to present that argunent. (SR 567)

I nstead, Defendant nerely asserted, as he does here, that
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concedi ng the existence of an aggravator is per se ineffective
assi stance and prejudice is presuned. Defendant cites no support
for these assertions. However, the United States Suprene Court
has rejected the notion that even conceding a defendant’s guilt
to first degree nurder is per se ineffective and that prejudice
is presuned. Florida v. N xon, 125 S. C. 551 (2004). Instead,
the United States Suprene Court held that such clains are
governed by Strickland. See also Dillbeck v. Sate, 882 So. 2d
969, 972 n.9 (Fla. 2004). Defendant did not sufficiently allege
a claim under Strickland. Ragsdale, 720 So. 2d at 207.
Mor eover, both victinms died as the result of nultiple stab
wounds, including defense wounds. “The HAC aggravator has been
repeatedly upheld where, as here, the victim was repeatedly
stabbed and remmined conscious during at Ileast part of the
attack.” Davis v. State, 859 So. 2d 465, 478 (Fla. 2003)(citing
Francis v. State, 808 So. 2d 110, 134-35 (Fla. 2001)). As such

the lower court properly denied this claim and should be
af firnmed.

Def endant next nmentions his «claim that nonstatutory
aggravation was considered. He also asserts that the State
cormented on nonstatutory aggravation and that counsel was
ineffective for failing to object. The only specific allegedly

nonst atutory aggravation factor to which Defendant refers is the
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State’s nmention of the fact that Defendant was in violation of
his parole at the tine he conmtted these crines. However, this
Court has repeatedly held that <clains that nonstatutory
aggravation was considered are procedurally barred in post
conviction proceedings. Porter v. State, 788 So. 2d 917, 921
(Fla. 2001). Further, it was proper for the State to comment on
Def endant’ s parole status. The under sentence of inprisonnent
aggravator is proven by showi ng that a defendant was on parole.
Carter v. State, 576 So. 2d 1291, 1293 (Fla. 1989). Not only the
exi stence of the aggravating circunstances but also the weight
to be accorded to them are proper subjects of a penalty phase
cl osing argunent. See Bertolotti v. State, 476 So. 2d 130, 134
(Fla. 1985); see also Wiornos v. State, 664 So. 2d 1012, 1018
(Fla. 1994). The State’s argument, based on properly admtted
evi dence that Defendant was on parole and limted by the terns
of his parole to being in Western Texas at the tine the rnurder
was commtted, was a proper comment on the existence and wei ght
to be accorded to the wunder a sentence of inprisonnent
aggravator. See Allen v. State, 662 So. 2d 323, 331 (Fla. 1995).
Since the coment was proper, counsel cannot be deened
ineffective for failing to make the nonneritorious objection

that it was not. Kokal, 718 So. 2d at 143; Goover, 656 So. 2d
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at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
The claimwas properly deni ed.

Def endant next asserts that counsel was ineffective for
failing to object to the jury instructions on the aggravating
ci rcunst ances. However, Def endant never asserted what
instruction on which aggravating circunstance was vague and what
obj ection counsel should have made. (DAR 584-88) Instead, he
nmerely asserted in vague terns that the instructions were vague
and that had counsel objected the jury would have probably found
no nore than one wunidentified aggravator. Id. Such vague
assertions are insufficient to state a claimfor relief. Giffin
v. State, 866 So. 2d 1, 14-15 (Fla. 2003). As such, the |ower
court properly denied this claim

Mor eover, the trial court read the jury the standard jury
instructions on each of the four aggravating factors, including
the post-Espinosa standard instruction on HAC (DAR 157-60
1624- 25) This  Court has rejected <challenges to these
instructions and clainms that counsel was ineffective for failing
to object to them Vining v. State, 827 So. 2d 201, 214-15 (Fl a.
2002) (under a sentence of inprisonnment); Card v. State, 803 So.
2d 613, 628 (Fla. 2001)(during the course of a felony); Hudson

v. State, 708 So. 2d 256, 261 (Fla. 1998)(prior violent felony);
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Hall v. State, 614 So. 2d 473, 478 (Fla. 1993)(HAC). As such,
the clains were properly denied.

Next, Defendant nentions his claim that the trial court
failed to instruct the jury on the burden of proof regarding
mtigation and that counsel was ineffective for failing to
obj ect. However, this Court has repeatedly held that clains
regarding the propriety of jury instructions are procedurally
barred in post conviction proceedings. Thonpson v. State, 759
So. 2d 650, 667 (Fla. 2000); Valle v. State, 705 So. 2d 1331,
1335 (Fla. 1997). As such, the lower court properly denied this
claimand should be affirned.

Mor eover, the claim was facially insufficient. The basi s
of Defendant’s claim was that the transcript reflects that the
trial court deviated fromthe standard jury instructions when it
read the penalty phase instructions and that such a deviation
was prejudicial. (SR  568-69) However, such a conclusory
allegation of prejudice is insufficient to state a claim of
i neffective assi stance of counsel. Ragsdale, 720 So. 2d at 207
Thus, the clai mwas properly denied.

Moreover, in determning whether an alleged instructiona
error has been denonstrated, it nust be renmenbered that:

[A] single instruction cannot be consi dered al one, but

must be considered in light of all other instructions
beari ng upon the subject, and if, when so considered,
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the |law appears to have been fairly presented to the
jury, the assignnent on the instruction nust fail

Hi ggi nbotham v. State, 19 So. 2d 829, 830 (Fla. 1944) (enphasis
added); see also Esty v. State, 642 So. 2d 1074, 1080 (Fla.
1994). Moreover, the United States Suprenme Court has also
required that the allegedly inproper instruction be viewed not
just in light of the other instructions given but also in |ight
of the entire record. Estelle v. MGQire, 502 US 62, 72
(1991). In considering the totality of the instructions and
record, error is only properly found if “‘there is a reasonable
likelihood that the jury has applied the challenged instruction
in a way'” that violates the Constitution. Id. (quoting Boyde v.
California, 494 U.S. 370, 380 (1990)).

Here, the standard jury instructions, which the trial court
provided to the jury in witing during its deliberations (DAR
1628), state:

A mtigating circunstance need not be proven beyond a

reasonable doubt by the defendant. If you are

reasonably convinced that a mtigating circunstance

exi sts, you may consider it established.

(DAR. 166) However, the transcript reflects® that in reading the

instructions, the trial court nerely stated:

If you are convinced that a mtigating circunstance
exi sts, you nmay consider it as established.

°® I'n denying the claim the lower court noted that it appeared

that this was a transcription error. (R 538)
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(DAR. 1626) Gven the totality of the instructions that were
given, both oral and witten, there is no reasonable I|ikelihood
that the jury did not understand the burden of proof regarding
mtigation and applied the instructions in an unconstitutional
way. As such, there was no cognizable error in the instructions.
See Parker v. Sec'y for the Dept. of Corrections, 331 F.3d 764,
779-80 (11th Cir. 2003). Counsel cannot be deened ineffective
for failing to make a nonneritorious claim that there was.
Kokal , 718 So. 2d at 143; Goover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The claim was
properly denied.

Next, Defendant alludes to his claim that counsel was
ineffective for failing to object to a coment the trial court
made regarding scheduling the penalty phase. In presenting this
claim Defendant did not assert how objecting to this comrent
woul d have created a reasonable probability of a different
result at the penalty phase. (SR 569) This lack of pleading is
inportant as the record reflects that the trial court had
al ready discussed scheduling the penalty phase with counsel.
(DAR. 1445) The claim was facially insufficient and properly
deni ed. Ragsdale, 720 So. 2d at 207

Def endant next nentions his claim that he is allegedly

i nnocent of the death penalty. However, to prove a claim of
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actual innocence of the death penalty, a defendant nust show
“based on the evidence proffered plus all record evidence, a
fair probability that a rational fact finder would have
entertained a reasonable doubt as to the existence of those
facts which are prerequisites under state or federal law for the
i nposition of the death penalty.” Sawer v. Witley, 505 U S
333, 346 (1992)(quoting Sawer v. Witley, 945 F.2d 812 (5th
Cr. 1991)). The Court further noted that “the *actual
i nnocence’ requirenment nust focus on those elenents that render
a defendant eligible for the death penalty, and not on
additional mtigating evidence that was prevented from being
introduced as a result of a clainmed constitutional error.” I d.
at 347. In applying this test to Florida s sentencing |aw, the
El eventh Circuit stated:

a petitioner may nmake a colorable showing that he is

actually innocent of the death penalty by presenting

evi dence that an al | eged constitutional error

inplicates all of the aggravating factors found to be

present by the sentencing body. That is, but for the

constitutional error, the sentencing body could not

have found any aggravating factors and thus petitioner

was ineligible for the death penalty.
Johnson v. Singletary, 938 F.2d 1166, 1183 (11th Cr. 1991)(en
banc). This formulation was cited with approval in Sawer.
Sawyer, 505 U. S. at 347 & n.15.

Here, Defendant based his claim on the assertions that

presentation of evidence of his nental state at the tine of
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these crines would have negated three, unspecified aggravators,
that HAC was inproperly found wthout evidence of intent to
torture and that counsel conceded the applicability of the
during course of a sexual battery and prior violent felony
aggravators. (SR 571-76) However, other than |inking his nental
state to the alleged intent to torture elenment of HAC, Defendant
made no attenpt to explain what evidence of his nental state at
the time of the crime would have affected which aggravator or
how Further, Defendant does not explain what counsel could have
done to challenge the during the course of a felony or prior
violent felony aggravators.?'® Since Defendant did not
sufficiently allege how all of the aggravating factors found in
this mtter would be inapplicable, the claim was facially
insufficient and properly denied. Ragsdale, 720 So. 2d at 207.
Mor eover, despite Defendant’s assertions, it appears that
none of the aggravators were inproperly found. The under a
sentence of prison and prior violent felony aggravators have
nothing to do with Defendant’s nmental state at the tinme of the
crime. Wiile Defendant asserts that there is an intent to
torture elenment of HAC that his nental state would have

affected, this Court has repeatedly rejected this assertion.

10 As explained, supra, with regard to HAC, conceding the
presence of an aggravator is not ineffective assistance pre se.
See Florida v. Nixon, 125 S. C. 551 (2004); D llbeck v. State,
882 So. 2d 969, 972 n.9 (Fla. 2004).
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Bel cher v. State, 851 So. 2d 678, 683-84 (Fla. 2003). Mbreover

Def endant did not assert that he was insane at the tine the
crimes were committed and instead only clained that he was
i ntoxi cated. However, intoxication was never a defense to sexual
battery, a general intent crine. Sochor v. State, 619 So. 2d
285, 290 (Fla. 1993). Florida does not recognize other nental
heal th defenses based on a nental state |less than insanity. See
Chestnut v. State, 538 So. 2d 820 (Fla. 1989). Further, this
Court found that each of the aggravators was supported by the
record on appeal. Garcia, 644 So. 2d at 63. Thus, the |ower
court properly denied this claimand should be affirned.

Def endant next nentions his claim that the penalty phase
jury instructions and comments shifted the burden of proof and
that counsel was ineffective for failing to object. However,
this Court has repeatedly rejected these clains, as procedurally
barred and without nerit. Denps v. Dugger, 714 So. 2d 365, 367-
68 (Fla. 1998). As such, the |lower court properly denied these
clainms and shoul d be affirned.

Def endant next nentions his claimthat the jury's sense of
responsibility for sentencing was unconstitutionally dimnished
by being told that they were nmeking an advisory recomrendation
and that his counsel was ineffective for failing to object.

However, this Court has repeatedly held that clainms alleging
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violations of Caldwell v. Mssissippi, 472 U S. 320 (1985), and
ineffective assistance for failing to raise the issue are
procedurally barred in post conviction litigation. Dufour v.
State, 905 So. 2d 42 (Fla. 2005); Johnson v. State, 903 So. 2d
888, 899 (Fla. 2005). Moreover, this Court has repeatedly
rejected clains that Caldwell is violated by informng the jury
that it is returning an advisory recommendation. Mansfield v.
State, 30 Fla. L. Wekly S598 (Fla. Jul. 7, 2005). As such, the
| ower court properly denied this claimand should be affirned.

Def endant next alludes to his claim regarding the State’'s
comments concerning the aggravators in the penalty phase closing
argunent. However, this Court has held that clains regarding
comments in closing and alleged ineffectiveness for failing to
object are barred as a mtter of Jlaw in post conviction
proceedi ngs. Robinson v. State, 707 So. 2d 688, 697-99 (Fla.
1998). As such, the claim was properly denied. Moreover, the
only inpropriety nmentioned in the claim below was the State’s
failure to argue concerning Defendant’s nental state in
connection with HAC (SR 599-602) However, Defendant’s nental
state is not an elenent of HAC Belcher, 851 So. 2d at 683-84.
As such, the claimwas wi thout nerit and properly denied.

Def endant next nentions his claim that Florida s capital

sentencing statute is wunconstitutional because it fails to
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prevent the arbitrary inposition of the death penalty. However
this Court had repeatedly held that this claimis procedurally
barred in post conviction litigation and is wthout nerit.
El | edge v. State, 30 Fla. L. Weekly S$S429 (Fla. Jun. 9, 2005). As
such, the lower court properly denied this claim and should be
af firmed.

Def endant next nentions his claim that the trial court
erred in failing to find mtigation. In support of this claimin
the | ower court, Defendant relied on his assertion that he had
been a good prisoner while incarcerated prior to trial. (SR
611- 14) However, issues regarding the failure of the trial court
to find mtigation are procedurally barred in post conviction
proceedi ngs. Robinson v. State, 30 Fla. L. Wekly S576 (Fla.
Jul. 7, 2005). Moreover, Defendant raised this claim on direct
appeal, and this Court rejected it. Garcia, 644 So. 2d at 63. As
such, the claim is again barred. Cherry v. State, 659 So. 2d
1069 (Fla. 1995). Thus, the | ower court properly denied it.

Def endant next refers to his claim that the trial court
failed to make an independent sentencing decision. In the |ower
court, Defendant had based this claim on the assertion that the
Court entered its sentencing order on the sanme day as the
sentencing hearing after only a short break and that the order

tracked the findings nade at the sentencing hearing. (SR 614-
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16) In Walton v. State, 847 So. 2d 438, 446 (Fla. 2003), this
Court held that clainms such as this regarding the conduct of a
trial court in witing a sentencing order are procedurally
barred in post conviction proceedings. Since the claimwas based
only on the conduct of the trial court at the sentencing
hearing, the Jlower <court properly denied this claim as
procedural ly barred and shoul d be affirned.

Moreover, while Defendant asserted that the claimwas based
on Patterson v. State, 513 So. 2d 1257 (Fla. 1987), the only
fact asserted in support of the claimwas that the trial court
entered its sentencing order imediately after listening to
counsel’s argunent at the sentencing hearing. (SR 616) However,
Patterson did not address the need to set a separate hearing to
enter the sentencing order after the hearing to listen to
argunment by counsel. Instead, the requirenment that the trial
court hold a separate hearing to enter the sentencing order was
first recognized in Spencer v. State, 615 So. 2d 688 (Fla.
1993) .

In Arnstrong v. State, 642 So. 2d 730, 737-38 (Fla. 1994),
this Court addressed the right of individuals, |ike Defendant,

who were sentenced before Spencer was decided to relief based
solely on the fact that the trial court entered the sentencing

order at the hearing where it heard from the defense after the
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jury’s recommendation. This Court held that unless the defendant
could show that he was prejudiced from the failure to delay
sentenci ng, the defendant was entitled to no relief. Id. at 738.

Here, Defendant did not allege how he was prejudiced by the
failure to hold another hearing before sentencing him As such,
the claim was properly denied as facially insufficient.
Moreover, this Court has found that prejudice is not established
when the factors asserted at the sentencing hearing had been
presented prior to the sentencing hearing. Arnstrong, 642 So. 2d
at 738.

Here, at the sentencing hearing, Defendant argued that
there was a rational basis for the jury to have reconmended
death for one nurder and life for the other. (DAR 1638)
Def endant asserted that Ms. Ballentine had suffered nore before
she died than did Ms. Avery. (DAR 1638) Defendant al so argued
that overrides were suspect and mght be elimnated in the
future. (DAR 1638-39) He asserted that Defendant had behaved
well while incarcerated prior to trial. (DAR 1639) Finally, he
claimed that Defendant would never be released from prison if
sentenced to |life. (DAR 1639)

However, Defendant had al ready presented these sane clains
prior to the sentencing hearing. In the sentenci ng nmenorandum he

served on July 1, 1991, eleven days before the sentencing
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heari ng, Defendant presented the same argunents concerning the
override and the alleged good prison behavior. (DAR 183-87) At
the penalty phase before the jury, Defendant argued that he
woul d never be released from prison if sentenced to life. (DAR
1617, 1621) Moreover, Defendant raised the trial court’s failure
to address his good prison behavior, its failure to address the
fact that he would never be released if sentence to life and the
propriety of the override on appeal, and this Court rejected
these clains. Garcia, 644 So. 2d at 63, 64. Under these
ci rcunst ances, Defendant did not show prejudice, and the claim
was properly sunmarily deni ed.

Def endant next refers to his claim that several bench
conferences were not recorded and were therefore not part of the
record on appeal. However, this Court has held that chall enges
to the conpleteness of the record on appeal are procedurally
barred in post conviction proceedings. Thonpson v. State, 759
So. 2d 650, 660 (Fla. 2000). As such, the |lower court properly
denied this claimand should be affirned.

Def endant next refers to his claim that his sentence was
i nproper because the consideration of his prior conviction was
i nproper under Johnson v. Mssissippi, 486 U S. 578 (1988)
However, in order to state a basis for relief under Johnson, a

def endant nust show that the convictions have been invali dated.
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Phillips v. State, 894 So. 2d 28, 36 (Fla. 2004). Here
Def endant did not even allege that any of his prior convictions
had been vacated. As such, the lower court properly summarily
denied this claim

Def endant next nentions his <claim that counsel was
ineffective for failing to claim that it was inproper to
consider the during the course of a felony aggravator because he
was convicted of felony nmurder. However, this Court has
repeatedly rejected challenges to the during the course of a
felony aggravator on the grounds that it duplicates an el enent
of the underlying crime. Giffin v. State, 866 So. 2d 1, 14
(Fla. 2003). Because the aggravator is not inproper, counsel
cannot be deened ineffective for failing to nmake the
nonneritorious claim that it is. Kokal, 718 So. 2d at 143;
G oover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111,
Breedl ove, 595 So. 2d at 11. As such, the claim was properly
deni ed, and the | ower court should be affirned.

Def endant next conplains that the |lower court rejected his
claim that he is insane to be executed as premature. However,
this Court has repeatedly upheld the rejection of clains that a
def endant was insane to be executed when the claimwas raised in
an initial notion for post conviction relief and the defendant’s

execution was not immnent because the issue is prenature.
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Ferrell v. State, 30 Fla. L. Wekly S451 (Fla. Jun. 16, 2005).
As such, the lower court properly denied this claimas premature
and shoul d be affirmed.

Def endant next asserts that he is seeking to preserve any
rights he might have to challenge his sentence based on R ng v.
Arizona, 536 U S. 584 (2002). However, Defendant has no rights
under Ring to preserve. Both this Court and the United States
Suprenme Court have held that Ring does not apply retroactively
to cases, such as this one, where the sentence was final before
Ring was decided. Schriro v. Sumrerlin, 542 U.S. 348 (2004);
Johnson v. State, 904 So. 2d 400 (Fla. 2005). WMreover, this
Court has repeatedly rejected Ring clains in cases where the
death sentences was supported by the prior violent felony
aggravator and the during the course of a felony aggravator.
Gamble v. State, 877 So. 2d 706, 719 (Fla. 2004); Jones .
State, 855 So. 2d 611, 619 (Fla. 2003). This Court has also
rejected a Ring claim were the sentence was supported by the
under a sentence of inprisonment aggravator. Allen v. State, 845
So. 2d 1255, 1261-62 (Fla. 2003). This Court has even rejected
the claimin the context of a jury override, where one of these
aggravators was applicable. Mrshall v. Crosby, 30 Fla. L.

Weekly S399 (Fla. May 26, 2005); Waver v. State, 894 So. 2d

178, 201 n.21 (Fla. 2004). As such, Defendant is entitled to no
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relief based on Ring. The claim was properly sunmmarily denied
and shoul d be affirned.

Def endant next nentions his claimthat |ethal injection and
el ectrocution are unconstitutionally cruel and unusual. However,
this Court has repeatedly rejected this claim Johnson v. State,
904 So. 2d 400 (Fla. 2005). As such, the lower court properly
denied this claimand should be affirned.

Next, Defendant alludes to his claim that counsel was
ineffective for failing to inpeach Perez. However, other than
the portions of the claim upon which he was granted an
evidentiary hearing, Defendant never alleged how Perez Cruz
woul d have responded to the questions he asserted should have
been asked of her or how the answers would have affected the
out cone. ( SR 421-40) As such, the <claim was facially
insufficient and properly denied as such. Ragsdal e, 720 So. 2d
at 207.

The lack of specific pleading is particularly inportant
given Perez's testinony. During direct, Perez indicated that
Def endant was standing 10 to 12 feet from her when she overheard
his statenment. (DAR 1025) Perez admtted she had heard of the
nmurders before she overheard the statenent and considered the
statenent significant. (DAR 1029) She believed she heard the

statenent a couple days after the nurder. (DAR 1039) She stated
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that she never discussed the statement with anyone. (DAR 1043-
44) She explained that it seened |like a joke. (DAR 1044)

Perez stated that the neaning of “te las chingastes” was
“Did you Fuck them up?” (DAR 1026) At the evidentiary hearing,
Perez stated that she knew of no other use of this phrase. (SR
1275- 79)

Perez stated that she knew three of Trevino's daughters:
lda, Irma and Irene. (DAR 1035 At the time of the nurders,
Ilrma kept the payroll records and later lda did (DAR 1035-36)
She knew Defendant to be friendly with both Irma and Maryl ou.
(DAR. 1036-37) Perez later admtted that she did not know which
of Trevino's daughters did what. (DAR 1045-47)

Perez stated that she and Defendant had both worked for
Trevino in early January 1983. (DAR 1047) Wen pressed for
names of individuals who worked wth her, Perez  naned
Codef endant Fernandez and Trevino's sons but could nane no one
el se but Defendant. (DAR 1047-50) Perez explained that she knew
Def endant’s name because he worked in the fields with her
frequently. (DAR 1050) Wen asked if she was sure Defendant was
enpl oyed by Trevino, Perez responded that she was unsure from
whom Def endant was enployed but did know he worked in the sane

field with her. (DAR 1051)
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G ven the nature of Perez's responses, Defendant needed to
explain what else he expected her to say if she had been asked
the questions he says should have been asked. Wthout such
pl eading, the claim was insufficient and properly denied as
such. Ragsdale, 720 So. 2d at 207.

Def endant next nentions his <claim that counsel was
ineffective for failing to subpoena WIlliam Diaz. In discussing
the claim Defendant asserts that he detailed the attenpt to
| ocate Diaz. However, Defendant fails to nention that he never
asserted what Diaz could have testified about or how that would
have affected the outcome of the trial. (SR 405-07) To
sufficiently allege a claim of ineffective assistance, such
all egations about the subject matter of Diaz’'s testinony were
necessary. See Nelson v. State, 875 So. 2d 579 (Fla. 2004).
Since Defendant did not nake the necessary allegations in his
notion, the claimwas facially insufficient and properly deni ed.

Next, Defendant refers to his claim that counsel was
ineffective for failing to prepare lda Paz to testify and
failing to question her regarding with which of her sisters
Def endant had a rel ati onshi p. However, Defendant never expl ai ned
what counsel could have done to make Paz nore wlling to
testify, what additional preparation could have been done or how

that additional preparation would have affected the outcone of
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trial. (SR 409-10, 435-36, 475-78) Defendant did not explain
how showi ng that he dated Marylou instead of Irma or Irene would
have affected the outcone of trial. The lack of specific
pl eadi ng was particularly inportant since Paz was subpoenaed and
refused to conply both at the tinme of the original trial and the
second trial. (DAR 1222-23, 1226-29, 1296-97) Moreover, despite
the State’'s attenpt to have Paz testify that the records were
not disclosed to the police, Paz insisted they were. (DAR 1317-
19) Finally, Perez testified that Defendant was friends wth
both Irma and Marylou and Aguayo testified that Defendant was
supposed to be on a date with Marylou the night of the nurder.
Since the claim was not sufficiently plead, it was properly
summarily deni ed. Ragsdale, 720 So. 2d at 207

Def endant next alludes to his clains that counsel was
ineffective for failing to object testinony regardi ng nmethods of
gathering fingerprints and the |ack of other suspects. However
whi |l e Def endant asserted t hat testi nony regar di ng t he
possibility of lifting prints from human bodies was irrel evant
because it was not attenpted in this matter, the testinony was
that it was attenpted but was unsuccessful. (DAR 745-48) Wile
Def endant clainms that counsel did not object when the State
presented evidence that there were never any other suspects, the

record reflects that counsel did object and that the State did
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not suggest that there were never other suspects. (DAR 1212)
Moreover, the State presented evidence that other suspects were
consi dered. (DAR. 937-38) Moreover, these clains consisted of
little nore than conplaints that counsel did not object wthout
any explanation of what objection could have been nade or how
the |l ack of objection would create a reasonable probability of a
different result at trial. (SR 415-16) The lack of specific
pl eading was particularly inportant here because there was no
physi cal evidence linking Defendant to the crime and Defendant
was relying on this as part of his defense. As such, the clains
were facially insufficient and ©properly denied as such.
Ragsdal e, 720 So. 2d at 207.

Next, Defendant nentions the denial of his claim that
counsel was ineffective for failing to object to testinony
concerning blood spatter. Again, Defendant did not explain how
objecting to Tech. Glbert’s testinony would have created a
reasonabl e probability of a different result at trial. (SR 416)
As such, this claim was facially insufficient. Ragsdal e, 720
So. 2d at 207. This is particularly true because the State,
contrary to Defendant’s assertion, established during its direct
that Tech. G Ilbert had education, training and experience in
crime scene analysis, including blood spatter analysis. (DAR

731-34) Under these circunstances, claimng that Tech. G/ bert
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was not qualified to testify regarding the inportance of bl ood
evidence in crime scene analysis and the |ack of blood spatter
at this scene would not have been neritorious, and counsel
cannot be deenmed ineffective for failing to raise it. Kokal, 718
So. 2d at 143; Goover, 656 So. 2d at 425; Hldwin, 654 So. 2d
at 111; Breedl ove, 595 So. 2d at 11.

Def endant next nmentions his <claim that counsel was
ineffective for failing to present evidence that Defendant
worked for Wally Gonez. |In asserting this claim Defendant
relied upon the former testinony of Aguayo. However, while
Aguayo testified that he worked for Wally Gonmez w th Defendant
at the first trial, he stated that this occurred in Decenber.
(DAR2. 1332, 1335) He did not recall working with Defendant in
January. (DAR2. 1332) Moreover, while Defendant nentions calling
Gonez and other wtnesses, he did not assert what these
wi t nesses would have said if called or if these wi tnesses were
avai l able. However, such allegations are necessary to plead a
claimsufficiently. Nelson v. State, 875 So. 2d 579 (Fla. 2004).
The lack of this type of pleading is particularly inportant when
one considers that Perez actually testified that Defendant
worked with her for Trevino in early January and frequently
wor ked the sanme field as her, although she did not know who paid

Def endant . (DAR. 1047, 1050, 1051). Under these circunstances
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the | ower court properly found that the claimwas insufficiently
pl ead.

Def endant next alludes to his claim that counsel was
ineffective for failing to attenpt to inpeach Aguayo. However,
Def endant never alleged what attenpting to inpeach Aguayo would
have shown or how those responses would have affected the
outcone of trial. (SR 440-55) The lack of pleading was
particularly inmportant given Aguayo’s testinony.

Aguayo told the State that it had not been raining when he
was with Defendant and he did not know if it rained during the
night. (DAR 959) He stated on direct that he and Defendant went
out between 6 and 7 p.m but stated on cross it was between 4
and shortly before 7 p.m (DAR 980-81) He did not give a tine
he saw Defendant the next norning on direct. (DAR 953-64) Wen
guestioned on this area on cross, Aguayo could not give an exact
time, stating only it was after 6 and before 8 a.m (DAR 992)
Aguayo stated that he did not recall exact tines. (DAR 980-81)

Def endant elicited that Aguayo never asked anyone else
about Defendant being in a fight and his search for the scene of
the attack consisted of spending 4 to 6 mnutes driving past an
800 to 1100 feet long corn field, stopping in one spot and
| ooking briefly from the road. (DAR 1007-09) Aguayo admtted

that he could not be certain there had been no fight. (DAR
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1010) Defendant did not tell Aguayo exactly where in the field
the attack occurred. (DAR 1016)

When questioned about giving statenents to the police,
Aguayo stated that he renenbered giving one statenent. (DAR
1010-11) However, he did not recall any other statenents or the
content of the statenent he recalled giving. Id. He knew he
spoke to the police the day after the nurders. (DAR 971)

When asked about the anmount Defendant drank and when,
Aguayo stated that he recall ed Defendant having two beers early
in the evening. (DAR 984) However, he did not renenber
Def endant drinking the rest of the time they were together.
(DAR. 984) He did not know if Defendant drank after he went
home. (DAR 989-91)

G ven the nature of Aguayo’s testinony, Defendant needed to
al | ege what woul d have happened had counsel attenpted to inpeach
him in the manner Defendant suggested. Wthout such pleading,
the claimwas facially insufficient and properly denied as such.
Ragsdal e, 720 So. 2d at 207.

Next, Defendant nentions his claim that counsel was
ineffective for the manner in which he cross exam ned Tech.
Glbert, Sgt. Gibbons, Dr. Mrraccini, X nena Evans, Sgt.
Radcliff and Det. LeClair. However, Defendant did not nention

what would have been elicited had counsel cross exani ned these
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witnesses in a different fashion or how anything that m ght have
been elicited would have created a reasonable probability of a
different result at trial. (SR 459-62) In fact, Defendant did
not even suggest what area should have been the subject of cross
exam nation of Tech. Glbert, Sgt. Gibbons or Dr. Marraccini.
| d. Under these circunstances, the claim was properly denied as
facially insufficient. Ragsdale, 720 So. 2d at 207.

Next, Defendant nentions his claim that counsel was
ineffective for failing to prepare Tech. G lbert and Crimnali st
Rhodes to testify as defense w tnesses. However, Defendant did
not allege what counsel should have done to prepare these
Wi tnesses or how doing so would have created a reasonable
probability of a different result at trial. (SR 462-475)
I nstead, he nerely asserted in conclusory ternms that prejudice
from the failure to prepare these w tnesses was manifest and
that he was prejudiced by the lack of preparation. (SR 471,
472) However, such conclusory assertions are not sufficient to
state a claim Ragsdal e, 720 So. 2d at 207. The claim was
properly denied.

Next, Defendant nmentions his claim that counsel was
ineffective during closing argunent. In presenting this claim
Def endant conpl ai ned about the nature of the closing argunent

presented but never asserted what argunent could have been
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presented based on the trial evidence or how the making of such
an argunent would have created a reasonable probability of a
different result. (SR 478-83) Thus, the claim was facially
insufficient and properly denied as such. Ragsdal e, 720 So. 2d
at 207. This is particularly true when one considers that
counsel enphasized in his closing the State had attenpted to use
the nature of the crines, which was not in dispute, to distract
the jury from the issue of the lack of evidence, the |ack of
physi cal evi dence tying Def endant to t he crinme, t he
i nconsistencies in the evidence, the credibility of wtnesses
and the fact that the work records either showed Defendant never
worked with Perez or worked with her before the crinmes. (DAR
1371-96) Counsel stressed that he had no burden of proof and
that the issues he raised about the State’'s case showed that
there was a reasonabl e doubt that Defendant comm tted the crine.
| d. The clai mwas properly deni ed.

Def endant next alludes to his <claim that counsel was
ineffective for failing to challenge the State’'s use of
Def endant’s statenment to Aguayo. However, the claimwas properly
summarily denied. In his notion, Defendant admtted that counsel
did object to the adm ssion of his exculpatory statenent. He
sinply asserted that counsel should have argued that adm ssion

of the statement would shift the burden of proof. However,
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counsel argued that it was inproper to require Defendant to show
where he was at the time the crines were commtted and that
admtting his exculpatory statenent and allowing the State to
show it was false would require Defendant to show where he was
when the crinmes were commtted. (DAR 214-19) The State argued
it was proper to admt an excul patory statement that the State
would show was false as evidence of consciousness of quilt.
(DAR.  219-20) The trial court found the statenents were
adm ssible. (DAR 220) Defendant responded that he was not
claimng the statenents were inadm ssible but was arguing that
the manner in which the State would use the statenents would
shift the burden of proof. (DAR 221) The trial court still
found the evidence admssible. (DAR 221) Wen the State
admtted the plat nmaps, Defendant renewed this objection (DAR
1099) He again renewed the objection when his statenent to the
police was admtted. (DAR 1141) At the close of the evidence,
Def endant renewed his objection. (DAR 1338-39) Since counsel
did make the objection Defendant clains he should have, the
trial court properly rejected this claim Strickl and.

Def endant next alludes to the denial of his claimunder Ake
v. Gklahoma, 470 U S. 68 (1985). Defendant asserts that the
finding that there was no request for an expert that was denied

was irrelevant. He also asserts that he should have been all owed
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to show that an expert would have assisted with an intoxication
defense. However, the Ilower court acted properly. First, to
claimof violation of Ake, a defendant nust show sone action by
the trial court that deprived him of expert assistance. Cisby
v. Jones, 960 F.2d 925 (11th Cir. 1992). Thus, the |ower court’s
finding that there was no action by the trial court was
rel evant.

Mor eover, while Defendant suggests that an expert would
have supported an intoxication defense, counsel was not
ineffective for failing to present an intoxication defense for
the reason asserted in Issue IIl. Additionally, despite having
been granted an evidentiary hearing on the voluntary
i nt oxi cati on defense, Defendant never presented any evidence of
his use of intoxicants and state of intoxication at the tinme the
crime was conmitted. An expert is not entitled to testify in
support of an intoxication defense until nonhearsay evidence on
t hese issues had been presented. Holsworth v. State, 522 So. 2d
348, 352 (Fla. 1988); Burch v. State, 478 So. 2d 1050, 1051-52
(Fla. 1985); Crack v. State, 201 So. 2d 706 (Fla. 1967). Since
Def endant did not present such evidence, any attenpt to present
an expert would have been nonneritorious, and counsel cannot be

deenmed ineffective. Kokal, 718 So. 2d at 143; G oover, 656 So.
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2d at 425; Hldwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at
11.

Def endant next alludes to his claim that innocent of first
degree fel ony murder because there was no evi dence of a robbery!!
occurred and his counsel conceded that a sexual  battery
occurred. However , other than nmaking general al | egati ons
Def endant did not explain how this daim provided a basis for
relief. Thus, the claim was facially insufficient. Ragsdal e,
720 So. 2d at 207. To the extent that Defendant is asserting
that the evidence was insufficient to convict him the claimis
procedurally barred and properly denied as such. Burr v. State
518 So. 2d 903, 905 (Fla. 1987).

Next, Defendant refers to his <claim that counsel was
ineffective for failing to object to the standard jury
instruction on expert wtnesses. However, this Court has
repeatedly rejected this claim Rodriguez v. State, 30 Fla. L.
Weekly S385 (Fla. May 26, 2005); Thonpson v. State, 759 So. 2d
650, 665 (Fla. 2000). As such, the claimwas properly deni ed.

Defendant then alludes to his claim that counsel was
ineffective for failing to nove for a change of venue. However
only three venirenmenbers, none of whom served on the jury, had

ever even heard of the pretrial publicity in this matter. (DAR

11 Defendant was not charged with robbery or any felony based on
robbery. (DAR 1-3)
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4-6, 332, 545, 549) Moreover, while Defendant asserts that the
record reflects that the jury was exposed to publicity after
trial commenced, this is wuntrue. Instead, while the record
reflects that the case and the prosecutor were the subject of
publicity during trial, the jurors stated that had not seen the
publicity when guest i oned. ( DAR. 709-19) Under t hese
ci rcunmst ances, counsel cannot be deened ineffective for failing
to make a nonneritorious notion for change of venue. Patton v.
State, 784 So. 2d 380, 389-90 (Fla. 2000).

Def endant next refers to his claimthat the trial court was
bi ased and that counsel was ineffective for failing to object.
To the extent that Defendant was asserting that the |ower court
should have been recused because of bias, the |ower court
properly denied the claim as procedurally barred. Fla. R Jud.
Adm n. 2.160(e); see also Wllacy v. State, 696 So. 2d 693 (Fla.
1997). Moreover, Defendant only made a conclusory allegation of
prejudice from the alleged ineffective assistance of counsel.
(SR 624-26) As such, the claim was facially insufficient and
properly denied. Ragsdale, 720 So. 2d at 207.

Further, the record reflects that any attenpt to disqualify
the trial court would have been without nerit. In the mddle of
the guilt phse, the trial court received a call from one of the

jurors, indicating that he would never vote for death. (DAR
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878) The court infornmed the parties of the call and requested
the parties’ positions on what should be done. (DAR 878-80) It
asked the parties to research the issue and took a recess for
this purpose. (DAR 880) The trial court colloquied the juror,
who maintained that he could be fair in the guilt phase but
would vote for |ife in the penalty phase. (DAR 880-89) The
trial court then indicated that based on Jennings v. State, 512
So. 2d 169 (Fla. 1987), it would allow the juror to remain
through the guilt phase but would consider replacing the juror
for the penalty phase. (DAR 890) The trial court indicated that
the State had provided Jennings. (DAR 891)

During the read back of Aguayo’'s testinony, the State
requested a sidebar and indicated that it wanted the portion of
Aguayo’s testinony regardi ng Defendant bleeding included in the
read back. (DAR 1510) The trial court deferred addressing the
issue until the end of the read back. (DAR 1511) When the read
back was finished, the parties cane sidebar again. (DAR 1515)
When the court reporter was having difficulty finding the
testinmony and defense counsel and one prosecutor had offered
their recollections, the trial court asked the other prosecutor
for hers. (DAR 1516)

After the trial court initially indicated that it would

deny the request to read back the testinony of Rhodes, the trial
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court listened to argunment by trial counsel and one of the
prosecutors, who wurged him to read back all of Rhodes

testinony. (DAR 1528-30) The trial court then asked the other
prosecutor her position and she agreed that Rhodes’ testinony
shoul d be read. (DAR 1530-31)

Gven what is reflected in the record, it does not appear
that there was any inproper ex parte communication. Roberts v.
State, 840 So. 2d 962, 970 (Fla. 2002); Arbelaez v. State, 775
So. 2d 909, 916 (Fla. 2000). Moreover, there was no basis for a
litigant to have had a reasonable fear that the trial judge was
not inpartial. See Mansfield v. State, 30 Fla. L. Wekly S598
(Fla. Jul. 7, 2005). The claimwas properly denied.

Finally, Defendant refers to his claim that counsel was
ineffective for failing to inpeach Feliciano with her prior
statement to the police. However, in making this claim Defendant
did not assert what would have occurred had counsel attenpted to
i npeach Feliciano in the manner he suggested or how this attenpt
at i npeachnent would have created a reasonable probability of a
different result at trial. (SR 456-58) The lack of pleading is
particularly inportant as Defendant admtted being at the house
that norning in clothes that were bloody. (DAR 1150-57) Under
these circunstances, the |ower court properly denied the claim

as facially insufficient. Ragsdale, 720 So. 2d at 207
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VII. THE CUMJULATI VE ERROR CLAI M

Def endant next asserts that the |ower court should have
granted him an evidentiary hearing on the alleged cunulative
effect of the alleged errors. However, where the i ndividual
errors alleged are either procedurally barred or w thout nerit,
the claim of cunulative error also fails. Downs v. State, 740
So. 2d 506, 509 n.5 (Fla. 1999). As seen above, Defendant’s
i ndividual clainms are all procedurally barred or without nerit.
As such, the lower court properly denied the claimof cunulative
error.

CONCLUSI ON

For the foregoing reasons, denial of the notion for post
conviction relief should be affirned.
Respectful ly subm tted,
CHARLES J. CRI ST, JR
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