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ARGUMENT | REPLY

A de novo review by this Court of the Iower court’s final
order denying relief must take into account the paucity of
credibility that was given to the testinony and findi ngs of
State expert psychiatrist Cheshire below. Not a word in the
order even nentions Dr. Cheshire. R 301-310. The | ower
court’s order acknow edges the testinony of the defense experts
at the evidentiary hearing:

As to the Defendant’s sub-issue of trial

counsel’s failure to retain experts to

testify on the conbined effect of the

Def endant’ s cocai ne use and nental defect,

t he Def endant presented six expert w tnesses

that testified that the conbined effect of

cocai ne and sone nental defect of the

Def endant, either Vietnam syndrome (Dr.

Weitz), Post Traumatic Stress Disorder (Dr.

Dudl ey, Dr. Mash and Dr. Parson) or brain

damage (Dr. Crown and Dr. Hyde) would have

precl uded the Defendant from form ng

specific intent to commt nurder.
R 309. As was been noted in the Initial Brief, the testinony
of the defense experts was credi bl e enough for the Veterans
Adm ni stration to grant M. Reaves a 100% service rel ated
disability due to Post Traumatic Stress D sorder subsequent to
the evidentiary hearing but before the | ower court entered a

final order denying relief. R 281-293. This Court should

carefully review the State’s contention in its Brief at 59 that



Dr. Cheshire was “available to rebut” potential defense
testinmony at trial fromDr. Witz about M. Reaves's ability to
formspecific intent. As noted supra, the State's reliance on
Dr. Cheshire is msplaced. Dr. Cheshire' s testinony at the
evidentiary hearing was notably ignored in the |lower court’s
order for good reason. See Statenent of the Case in Initial
Brief at 43-46. Dr. Cheshire never exam ned M. Reaves. To
this day State has never asked for an in-person eval uation of
M. Reaves by Dr. Cheshire or any other expert. Dr. Cheshire
freely admtted during his 1992 testinony that he did not
consider M. Reaves to be presenting with Anti Socia

Personal ity Disorder or any other nental disorder, yet he
changed his mnd and his testinony by the tinme of the 2003
evidentiary hearing. T. 489-490. And despite the State’s
concession at the evidentiary hearing that M. Reaves was a drug
addict, Dr. Cheshire refused to di agnose M. Reaves with any
subst ance abuse di sorder.

The State belittles the inportance of the expert testinony
presented at the evidentiary hearing bel ow on two inportant
grounds. First, that “Reaves failed to present any additi onal
testinony at the evidentiary hearing, other than what was
presented at trial, regarding his level of intoxication at the

crucial tinme, the time of the nurder;” and, second, that the
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def ense experts’ opinions about intoxication and inability to

formspecific intent could not have been presented at the tine
of the trial. State’s Brief at 43. This is the sane approach
that the | ower court adopted in the final order denying relief:

The record reflects that the only evidence
presented at retrial of the Defendant’s
intoxication at the tinme of the offense was
his confession to | aw enforcenent taken
several days after the incident in which the
Def endant makes nunerous references to being
“hi gh on coke,” “wired all out” or “coked
up.” However, the only additional argument
presented by the Defendant at the
evidentiary hearing that there was
addi ti onal or independent evidence avail abl e
is the current testinony of Eugene Hinton
and the forensic testing of certain evidence
for the presence of drugs. Although M.
Hinton did not testify at the evidentiary
hearing, his affidavit was introduced.

R 306. As to the potential presentation of experts to testify
about intoxication at the guilt phase of the trial, the | ower
court found that “even if trial counsel was expected to predict
the Bias decision, trial counsel had made a strategic decision
not to actively pursue the defense of voluntary intoxication.
Therefore, the Court finds that trial counsel cannot be
ineffective for failing to retain experts to testify regarding a
def ense he chose not to utilize.” R 3009.

In virtually every potential voluntary intoxication case

recently considered by this Court the issues surroundi ng proving
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up the inmpact of the alleged intoxicant on the defendant’s state
of mind at the tine of the offense reign suprene. Gven the
facts of the instant case, what evidence coul d possibly have
been presented bel ow that potentially would neet the standards
reflected by the lower court’s order and the argunents presented
by the State? The Initial Brief argued that the |live testinony
of Eugene Hi nton along wth the expert testinony presented at
the evidentiary hearing was necessary to the presentation of an
effective voluntary intoxication defense. In addition, the
Bri ef argues that defense counsel should have provi ded expert
psychol ogi st Weitz with the many out-of-court statenents of
Hi nton about his drug sales and drug use with M. Reaves and
then directed his expert to neet with H nton. Since there were
no eyewi tnesses to M. Reaves’'s drug use imedi ately before the
of fense at Jackie Geen’s house, and no cl ose-up w tnesses to
the of fense, other than the victimand M. Reaves, the only
evi dence of intoxication around the tinme of the crime in Vero
Beach was the drug residue and paraphernalia | eft at the Jackie
G een house a few blocks fromthe crine scene and Hinton’s
observations of M. Reaves after he fled fromthe crinme scene
and ran sone seven mles to Hinton' s residence.

There were no lab reports or drug tests of M. Reaves at

the time of the of fense because he was not arrested until after
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he made it to Georgia with his stash of cocaine. After being
beaten upon arrest, he was seen at an energency room where he
was nenorialized in a hospital notation as reporting that he was
under the influence of cocaine. The only other additiona

evi dence that could have been presented at the evidentiary
hearing was testinmony from M. Reaves hinself, which would
certainly have been attacked by the State as “self-serving,” as
was his statenent to | aw enforcenent admtting his
responsibility for the shooting. State s Brief at 44.

The State argues that M. Reaves’s awareness and ability to
recall the events around the shooting are contra-indications of
voluntary intoxication. State’'s Brief at 48-49, 58. The State
is mstaken to describe the “kill or be killed” “thought node”
as the epitone of having requisite intent. This “node” is
instinctual and nore akin to a reflex action. Dr. Mash’'s report
and testinmony at the evidentiary hearing contradict the State’s
position entirely. She says that M. Reaves’s behavi or was not
i ntentional because “the perceptual disturbances associated with
cocai ne intoxication were markedly exacerbated by the
characteristic features of the nental disorder PTSD.” R 556.
Dr. Parson cane to a simlar conclusion: “[T]he shooting event
that caused the death of the Deputy Sheriff on Septenber 23,

1986 was an at -the-nonent, on-the-spot reflexive (nmeaning
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i mpul se-driven action w thout the nodul ating effects of higher

cortical

contacts and judgnent). R 551. Dr. Msh detail ed her

opi ni on about the crine:

R 556.

Cocai ne intoxication affects a person’s
behavior in such a way that it may be
accentuated or markedly altered. For
exanpl e, a person who tends to be sonmewhat
suspi ci ous may becone very paranoi d and/ or
del usional. As stated above, M. Reaves had
abused nore than 10 grans of cocaine in
addition to al cohol on the day of the
murder. The acute crash phase from cocai ne
| eads to a very severe depression and
paranoi d delusions. In reconstructing the
events that occurred on the day of the
murder, it is ny opinion that the effects of
cocaine in combination with al cohol severely
affected M. Reaves ability to accurately
perceive the situation that confronted him
M. Reaves’'s alleged act of violence that
led to the death of the victimoccurred
because he was nmarkedly intoxicated,
paranoid and in a delusional state. His

hei ght ened sensitivity is clearly related to
hi s underlying diagnosis of PTSD. M.
Reaves stated that he was not aware that he
had killed an officer until he saw the
nmurder on television. Wy he was drawn into
t he sequence of events that lead to the
murder is not conpletely clear, but it is
certain that his higher order reasoning and
j udgnent were severely affected by the

conbi nati on of cocaine and al cohol in his
system Conbi ned cocai ne (and cocaet hyl ene)
and al cohol intoxication wuld have resulted
in M. Reaves having a severely altered
mental state at the tine of the crine.



The State’s Brief at 55 takes the position that M.
Reaves’s | AC sub-claimis unpreserved concerning trial counsel’s
failure to investigate and prepare his expert, Dr. Witz, about
M. Reaves's ability to formthe specific intent necessary for
first degree nmurder.® Appellant refers the Court to aimlll of
hi s postconviction notion:

Def ense counsel failed to investigate his
client’s substance abuse history or to
instruct and prepare Dr. Witz to do so, so
as to provide testing appropriate for
presentation at the guilt phase as part of
an i ntoxication defense.

* * *
[ Sjubstantial and val uable lay testinony as
to M. Reaves intoxication was avail able .
.if Wtness Hnton's testinony is to be
bel i eved, as the court has held, then he and
M. Reaves were snoking marijuana on the
ni ght of the offense. Hinton hinself was
providing drugs to M. Reaves on the night
of the crinme . . . Al of these facts
corroborated a voluntary intoxication
def ense whi ch woul d have rendered Dr.
Witz s testinony adm ssible. During
argunment regarding the adm ssion of Dr.
Weitz's testinony, the trial court
acknow edged the fact that the expert
testinony could have been used if it was
offered to buttress an affirmative defense
such as voluntary intoxication.

The State’s Brief also takes the position that the | AC
clainms in Argunent Il concerning trial counsel’s failure to
provide the out-of-court H nton statenents to Dr. Witz as part
of preparation for an intoxication defense and the rel evance of
Hinton's prior statenments thenselves to an intoxication defense
are both unpreserved. R 83.



* * %

Fam |y nenbers, friends, and acquai ntances
coul d have provided conpel ling information
as to M. Reaves |ongstandi ng substance
abuse problens .

1999 3.850 Modtion at 33, 35-36, 37.

The State points to alleged contradictions in the opinions
of the various defense experts, nore specifically that Dr.
Dudl ey found no organic brain danage while Dr. Crown opi ned that
there was organi c brain damage, perhaps caused by an injury
sustai ned by M. Reaves at the tine of his arrest. State’'s
Brief at 62-63. Another alleged contradiction has to do with
t he amount of cocai ne ingested by M. Reaves on the day of the
of fense as reported by Dr. Witz and Dr. Mash. State’s Brief at
63. The State finds it incredible that M. Reaves could
si mul t aneously be unable to formspecific intent and yet be
highly alert and be able to remenber every detail. State's
Brief at 63. All of these issues were exanmined in the Initial
Brief. A close reading of the testinony and reports of the
experts reveals far nore agreenment and convergence that
di sagreenent. And the Court should take into account that the
different disciplines fromwhich the respective experts opinions
derive provide anple explanation for the State’s conpl ai nts.

Dr. Dudley, a psychiatrist, perfornmed no psychol ogi cal testing.

Dr. Crown, a psychol ogi st did perform neuropsychol ogi ca

8



testing. Dr. Hyde, a neurologist, perfornmed nedica
neurol ogi cal testing, Dr. Parson, a psychol ogi st and expert in
PTSD i n war veterans perforned discrete tests ai ned at
docunenting PTSD. Dr. Mash, an academ c specialist in the

i npact of drugs on the human body and m nd, did a detailed drug
history of the client. Dr. Witz, a psychologist, was called
only to review his 1992 work. He never interviewed or tested
M. Reaves after his service as the trial nental health expert.
The State’ s expert psychiatrist, Dr. Cheshire, has never seen
M . Reaves and has never asked to do so. There is no inportant
difference in the findings of the respective defense experts
retai ned during postconviction.

M. Reaves’'s case can be distingui shed from Duf our v.
State, 905 So. 2d 42 (Fla. 2005), cited at State's Brief at 75.
M. Reaves trial counsel never explicitly rejected the
i ntoxi cation defense, but rather used intoxication as a stealth
def ense while concentrating on excusable homcide. T. 16, 31-
32. However, trial counsel admitted he did not really
investigate or present intoxication as a prinmary defense. T.
32-38, 53, 66-68, 77-84, 88-91. This failure on the part of
trial counsel prejudiced any possibility of presenting an

adequate intoxication defense, stealthy or direct. See Ronpilla

v. Beard, 125 S. C. 2456 at 2463. (“And while counsel knew
9



frompolice reports provided in pretrial discovery that Ronpilla
had been drinking heavily at the tine of his offense and

al t hough one of the nental health experts reported that
Rompilla s troubles with alcohol nerited further investigation,
counsel did not | ook for evidence of a history of dependence on
al cohol that m ght have extenuating circunstances”). Trial
counsel’s abdication of the responsibility to investigate

vol untary intoxication in M. Reaves's case is conparable to the
failure “to conduct a pronpt investigation of the case and to
explore all avenues leading to facts relevant to the nerits of
the case and the penalty in the event of conviction” noted by
the United States Suprene Court in Ronpilla, wherein the Court
points to the 1989 ABA Standards for Crimnal Justice that were
applicable to trial counsel’s failure to investigate. 1d. at

2470- 1.

ARGUVENT || REPLY

The State and the | ower court have taken the position that
the H nton affidavit does not speak to M. Reaves “level of
intoxication” either at the tine they net or at the tinme of the
offense. State’'s Brief at 84. Counsel submts that the State
is sinmply speculating that nmenbers of the jury at M. Reaves’s

trial would agree with that inpression. Juror exposure to a
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live witness testifying that anot her person appeared at their
door in the mddle of the night in a state of being “all strung
out, he had been snoking crack and was pretty nuch out of his
head” woul d have reasonably have been interpreted by a |ay
person as evidence of intoxication. T. 425-426. To insist

ot herwi se belies both reason and common sense. In addition to
denying the wit directed to obtaining the testinony of Eugene
Hinton at the evidentiary hearing, the |ower court also denied
the request by M. Reaves’'s counsel to file either a further
witten statenent fromH nton or to place on the record a
personal proffer of co-counsel Melissa Mnsk Donoho' s February
26, 2003 neeting with Hnton in Tanpa, Florida. T. 423-426

G ayson v. Thonpson, 257 F. 3d 1194 (11th Cr 2001),

stands for the position that it is reasonable in sone
circunstances for trial counsel to fail to present an
i nt oxi cati on def ense when such a defense is not necessarily
favorabl e evidence before the jury. However, Gayson is
di stingui shable from M. Reaves’s case.

Unlike M. Reaves's trial counsel, Gayson's trial counsel
did present an active intoxication defense case at trial.
Grayson’ s subsequent federal habeas claimof ineffective

assi stance was based on argunents that: (1) trial counsel failed

to devel op and present additional evidence at trial regarding

11




his chronic al coholismand intoxication at the tine of the
offense; (2) trial counsel failed to introduce hospital records
supporting the intoxication defense; and (3) trial counse
failed "to gather and present a defense expert regarding

i ntoxi cation and alcoholismand their effects on an individuals
ability to appreciate and understand the consequences of his
actions." Gayson at 1219-21. Unlike M. Reaves, at trial,
Grayson hinself testified in great detail in support of his own
voluntary intoxication.? Trial counsel also called the
defendant's nother, his sister and the local Sheriff to confirm
portions of Gayson's testinony concerning |oss of nenory
related to al cohol intoxication. 1d. at 1220. In closing
argunent to the jury, trial counsel in G ayson argued | ack of

specific intent and "nmade references to Grayson's i ntoxicated

2*At trial, defense counsel's theory was that G ayson
| acked the specific intent to be guilty of capital nurder.
Grayson testified as to the |arge quantity of al cohol he and
Kennedy had consuned on the night of the killing. Counsel
enphasi zed Grayson's repeated trips to buy al cohol and his
consunption of |large amobunts of wine right out of the bottle for
several hours imedi ately preceding the crine. Consistent with
his intoxication, Gayson repeatedly testified on direct
regarding his inability to recall the specifics of the crine.
| ndeed, Grayson testified that he conpletely forgot commtting
the crime the next norning until his nother told himof Ms.

Or's killing . . . Gayson again enphasi zed that he was
extrenmely intoxicated at the tinme of the crime and his problem
with al cohol. He insisted that he would not have conmtted the

crime at all if he had not been so drunk." G ayson at 1218-109.
12



state at the tine of the crine," although counsel argued that

"We are not saying voluntary intoxication conpletely absol ves

himof his fault." |1d. at 1223. (enphasis added). The State
argued that intoxication was not an avail abl e defense because
Grayson had been "sober enough to walk, talk, rape, pillage the
house for val uables, and wal k hone of his own accord.” 1d. at
1205. There can be no doubt that a voluntary intoxication
def ense was presented and rebutted at Grayson's trial.
Grayson's trial counsel's performance regarding
presentation of the intoxication defense was found by the
El eventh Circuit not to be "below the standard of reasonable
pr of essi onal perfornmance” because "[c]ounsel highlighted the
intent issue and Grayson's consunption of excessive al cohol on
the night in question. |In addition Gayson’s counsel focused
the jury on the physical and forensic evidence suggesting
Grayson's lack of intent to kill Ms. Or. This approach was
not unreasonable.” 1d. at 1220.° The Court held that Gayson's

trial counsel's failure to obtain and present an expert

3 Contrast this case with Kirschner’s failure to obtain any
testing of the fruits of the search at Jackie G een’s hone, his
failure to interview Jackie Green, his failure to provide the
out-of-court Hi nton statements to his expert, Dr. Witz, and his
failure to ask Dr. Witz if he had an opi ni on about
I nt oxi cati on.

13



regardi ng intoxication and al coholism was reasonabl e due to the

"4 to counsel in Al abama and the fact

"limted resources avail able
that while expert testinony m ght have been "hel pful”, "the
effects of excess al cohol consunption are not necessarily
outside the ken of the average juror." |d. at 1221.

There was no such restriction on expenditure for experts in
M. Reaves's case. Dr. Witz, the sane expert who had been
hired by the defense at M. Reaves’s first trial, testified at
the evidentiary hearing that his opinion was that M. Reaves was
too intoxicated to formspecific intent. Trial counsel sinply
failed to investigate and devel op an intoxication defense wth
t he assistance of his nental health expert. An average juror in
1992 woul d have recogni zed H nton’s statenents about M.
Reaves’ s deneanor as indicative of intoxication, even if that
juror did not have a “common-sense understandi ng” of the
dynam cs of chronic crack cocai ne addi ction and the inpact of
si mul t aneous consunption of cocai ne and al cohol as was present

in M. Reaves's case. Expert testinony was critical to support

an intoxication defense in front of a jury.

* The opinion notes that Al abama then had a statutory linmit
of $500 for expert funds. 1d. at 1201.
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The State’s Brief conplains that Appellant has failed to
set forth any argunent related to how the | ower court abused its
di scretion when the wit of habeas corpus ad testificandum
directed to obtaining the live testinony of Eugene H nton at the
evidentiary hearing was denied. State’'s Brief at 86. Argunent
Il essentially sets out the proposition that the abuse of
di scretion was the lower court’s rulings denying the Appellant
either the opportunity to present Hnton's testinony at the
evidentiary hearing or to have forensic evidence tested and the
results provided to the testifying experts. Initial Brief at
74-89.°

Eugene Hinton supplied an affidavit to postconviction
counsel and expressed his willingness to appear to “tell the
truth” and testify as to the contents of his affidavit.

Evi dence that M. Reaves was intoxicated at the tinme of the
offense is limted by the circunstances of the case. The

State’s theory of the case agrees with the fact that H nton was

®>The State's Brief fails to nention that during the
di scovery process before the evidentiary hearing, the assistant
state attorney did not oppose the notion for forensic testing
and suggested to the court that it should go forward (“The part
that concerns us is the part relating to forensic exam nation of
evidence held by the Sheriff’'s office and in light of the nature
of this proceeding we think the best course for the Court to
take would be to allow themto do that.) T. 710.
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the first person to see and talk to M. Reaves after the
shooting. M. Reaves’s intention was to use the evidentiary
hearing as a forumas to highlight the prejudice that resulted
fromtrial counsel’s failure to properly devel op and present
evidence that could be presented to a jury at a re-trial where
the intoxication defense was explicitly presented.

This evidence includes, but is not limted to; expert
testi nony about M. Reaves’s intoxication; M. Reaves’'s
statenent to | aw enforcenent where he claimed he was intoxicated
at the tinme of the offense, the Jackie G een search evidence
revealing M. Reaves’s use of drugs imediately before the
of fense, the Jackie Geen taped interviewin which M. Reaves’s
girlfriend denies that she owned the drugs found at her hone;
and, the presentation of Hinton' s testinony about M. Reaves
denmeanor and intoxication. Appellant’s claimto this Court that
trial counsel failed to properly investigate, devel op and
present an intoxication defense was the very reason that this
Court remanded for an evidentiary hearing. This Court’s opinion
makes it very clear that the purpose of the evidentiary hearing
bel ow was to explore the conduct of trial counsel in preparing
or failing to prepare an intoxication defense:

The postconviction court deni ed Reaves'

al l egation wi thout an evidentiary hearing
despite evidence that his counsel had

16



evi dence supporting this defense which he
did not present. Specifically, the judge
found that voluntary intoxication was not an
avai |l abl e defense since the defendant's
expert witness testified during a proffer

t hat Reaves was not so intoxicated that he
did not know right fromwong. This
reasoni ng obscures the difference between an
insanity defense and a voluntary

i ntoxi cation defense. Insanity is a

conpl ete defense if, at the tine of the
crinme, the defendant was incapabl e of

di stingui shing between right and wong as a
result of a nmental disease or defect.

Vol untary intoxication is a separate theory
and is available to negate specific intent,
such as the elenment of preneditation
essential in first-degree nurder. In order
to successfully assert the defense of

vol untary intoxication, "the defendant nust
cone forward with evidence of intoxication
at the tinme of the offense sufficient to
establish that he was unable to formthe

i ntent necessary to commt the crine
charged. Rivera v. State, 717 So. 2d 477,
485 n. 12 (Fla. 1998) (quoting Linehan v.
State, 476 So. 2d 1262, 1264 (Fla. 1985)).
Vol untary intoxication was an avail abl e
defense in this instance, and the record is
i nconcl usive as to why counsel did not
advance the defense. As Reaves' cl ai m of

i neffective assistance was legally
sufficient and was not refuted by the
record, it was error not to afford him an
evidentiary hearing on this issue.

Reaves v. State, 826 So. 2d 932, 938-939 (Fla. 2002). The facts

concerning the denial of the pre-evidentiary hearing wit
directed to Hnton in M. Reaves’s postconviction case are

di stingui shable fromthe facts that resulted in denial of the

17



writ in Bolender v. State® cited in the State's Brief in support

of standard of review and the action of the |ower court. In
Bol ender the intended wi tness was a co-defendant whose testi nony
was sought by wit only after the state had rested at trial.
Co-defendant’s counsel had advised that his client had been
found i nconpetent by another judge and would take the Fifth
Amendnent if call ed.

Anot her case cited by the State in support of the abuse of
di scretion standard of review for the |lower court’s ruling on
the notion for a wit of habeas corpus ad testificandumis Merck
v. State, 763 So. 2d 295 (Fla. 2000). This Court in Merck
remanded back to trial court for a new penalty phase because the
trial judge' s sentencing order “failed to properly find,
eval uate, or weigh evidence of Merck’s al cohol abuse” and al so
“failed to find, evaluate, or weigh evidence of Merck’s
substantial al cohol intake on the night of the instant crine.”
Id. at 297. |If the State is correct, the abuse of discretion by
the lower court in Merck occurred when “the trial judge erred in
t hat her explanation in the sentencing order of her eval uation

as to nonstatutory mtigation failed to include Merck’s drinking

© 422 So. 2d 833 (Fla. 1982).
18



on the night of the nurder or Merck’s long tinme al cohol abuse.”
Id. at 298.

Moody v. State, 418 So. 2d 989 (Fla. 1982) is also cited in

the State’'s Brief in support of the standard of review Mody
is also a case in which the witness being sought was both

i nconpetent and claimng her fifth amendnent privilege. 1d. at
992. (“Bassett. . .was conmtted to a state nental hospital in
Ceorgia after having been declared i nconpetent to stand tri al
upon the charge of first degree nurder of her nother”).

The State’s Brief correctly asserts that State v. Lew s,

Frank Lee Smth v. State, 656 So. 2d 1248 (Fla. 1995) provides

that orders denying or limting prehearing discovery on
postconviction clainms are governed by an abuse of discretion
standard of review (at least for pre-Fla. R Cim P. 3.852
capi tal postconviction discovery). State's Brief at 86.

Lewi s/ Snmith al so asserts a “good cause” threshold for allow ng

prehearing di scovery based on “the issues presented, the el apsed
ti me between the conviction and the post-conviction hearing, any
burdens pl aced on the opposing party and wi tnesses, alternative
means of securing the evidence, and any other relevant facts.”
Id. at 1250. M. Reaves has consistently maintained that there
was good cause for his wit directed to Eugene Hi nton and for

his nmotion for forensic testing.
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The State’s reliance on Canakaris v. Canakaris, 382 So. 2d

1197, 1203 (Fla. 1980) regarding the standard of review for a
nmotion for discovery in a capital postconviction case pushes the
conpari sons between the use of a trial court’s discretionary
power in the famly | aw donestic arena and the death penalty
context too far. Even so, Canakaris points out that there are
limts on the court’s discretionary power when different results
energe out of simlar factual circunstances:

The trial court’s discretionary power is

subject only to the test of reasonabl eness,

but that test requires a determnation of

whet her there is logic and justification for

the result . The trial court’s

di screti onary power was never intended to be

exerci sed in accordance with whi mor caprice

of the judge nor in an inconsistent manner.

Judges dealing with cases essentially alike

shoul d reach the sane result. D fferent

results reached fromsubstantially the sane

facts conport with neither |ogic nor

reasonabl eness.
ld. at 1203. The lower court’s denial of M. Reaves’'s wit to
transport Eugene Hinton to testify voluntarily at the
evidentiary hearing concerning evidence of intoxication that
shoul d be heard by a jury was unreasonable in the context of the

pur pose of the hearing. H nton’s unavailability in prior

proceedings is not relevant to his necessary appearance at the
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evidentiary hearing.” The State woul d have had anpl e opportunity
to i npeach Hi nton at the evidentiary hearing with his prior
statenents and testinony if they chose to do so. The | ower
court’s act took place in circunstances that were very different
fromthose in Bolender and Mody. The prospective witnesses in
both of those cases had been found nentally inconpetent and were
asserting their fifth amendnent privilege. Eugene Hi nton was
prepared to testify at the evidentiary hearing. The | ower
court’s actions in denying the wit and the notion for forensic
testing in M. Reaves’s case are nore akin to the actions of the
| ower court in Merck , where discretion was abused when that
court failed to take into account all the circunstances of the
case at hand when preparing a sentencing order that ignored the

al cohol abuse evidence that had been presented.®

"“M. Hennis: Well, your Honor, as |, as | stated up
front, the purpose of listing M. Hnton was to assist in
proving prejudice and | believe that the affidavit that you have
in front of you goes directly to the prejudice prong in
Strickland as to his statenents there about intoxication by M.
Reaves. You've got to renenber that M. Hinton, according to
the State’s theory of the case, was the first and probably only
person to talk to M. Reaves in the period imediately after the
of fense.” T. 704.

8 PHI LIP J. PADOVANO, FLORI DA APPELLATE PRACTICE, §.9.5
(2004) (“Many cases have restated the general rule that a tria
Court decision admtting or excluding evidence is discretionary
and therefore reviewable by the abuse of discretion standard.
This is, perhaps, too broad a statenent of the rule. Mst of
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Al'l of the relevant and material evidence shoul d have been
heard at a full and fair evidentiary hearing on the issues
included in this Court’s remand. That did not occur bel ow
Actions by the I ower court that inpeded a full and fair hearing
on the performance of trial counsel related to the investigation
and presentation of a voluntary intoxication defense were an
abuse of discretion because the decisions of the [ower court
operated to frustrate a full review of the m xed question of
fact and law involved in a determ nation of whether there was

i neffective assi stance of counsel.

CONCLUSI ON

M. Reaves requests that this Court grant hima new trial
so as to allow the presentation of a properly investigated
vol untary intoxication defense, including |lay and expert

testinony laying the groundwork for said defense.

the decisions citing the rule are actually limted to situations
in which the trial judge had determ ned | ogical relevance in the
context of an entire trial. Wile the issue of relevancy is

di scretionary, many other evidence issues are not. For exanple,
trial judges clearly do not have discretion to admt evidence in
violation of a privilege or sone other definitive provision of

t he evidence code. Some of these evidence issues are nore |ike
questions of |aw than questions of discretion”).
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