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STATEMENT OF THE CASE AND THE FACTS

This case is here on appeal from the denial of
postconviction relief after evidentiary hearing. Mller's
Statement of the Case is acceptable. However, Mller’s
Statenent of Facts does not dscuss the trial record, and
hi s di scussion of the postconviction record onmts relevant
testinony supporting the judgnent. Because the trial

record contains nmuch that is relevant to MIller’s present

claims of ineffective assistance of trial counsel, the
State wll first offer a summary of the pertinent
testinmony, argunments of trial counsel, and the trial
court’s findings. Then the State will present a summary of

the testinony presented at the postconviction evidentiary
heari ng. The State will cite to the trial record as “TR’

and to the record on this appeal as “R”

The Tri al
This Court summarized the evidence presented at trial
inits opinion on direct appeal:

On March 5, 1997, Linda Fullwod and the
victim Albert Floyd, went to sleep on the floor
of a covered doorway of a Jacksonville church.
Floyd slept toward the outside and Fullwod
closer to the building. Fullwod awke to a man
beating Floyd with a pipe or stick and screamed.
The assailant then started hitting Ful | wood.

Jimry Hall testified that he was walking
al ong Duval Street at the time in question when



he heard sonmeone yelling. Hal | ran behind the
church and saw a man beating two people with a
pipe. Hall stated that the pipe was four or five
feet long with a bent end, the assailant used
both hands to swing it, and that blood flung off
the pipe onto the ceiling and walls. Hall yelled
at the assailant to stop, the assailant turned
and started toward Hall, but then fl ed.

Consequent to the attack, the victim died

from three blows to the head. The wvictinms
autopsy revealed three head |acerations that
fractured the skull and penetrated into the

brain. The injury was consistent with blows from
a pipe, any one of which could have resulted in
unconsci ousness and death. n2

n2 Fullwod had a concussion, one
broken arm two broken fingers, and
several fractured ribs.

Two and one-half nonths later, appellant
told a police officer in Louisiana that he killed
someone in Jacksonville. Mller met wth a
detective at the police station, was advised of
his rights, and told the detective that he had
beaten a man to death while attenpting a robbery.
Appel lant stated that the victim was sleeping,
that he intended to knock him unconscious wth a
five-to-si x-foot pipe that was curved at the end,
that a woman woke up and started scream ng, and

that he struck her too. A fourth person then
appeared, told appellant to stop, and appellant
fled. MIler further stated that he turned

hi nsel f in because he thought the victinis famly
was | ooking for him his conscience bothered him
he knew that what he did was wong, and that he
wanted to apologize to the victims famly.

Appel lant also told detectives that on the
night in question he dank three or four quarts
of beer, smoked a $ 10 rock of crack, and then
went |ooking for nore noney and alcohol. He
found a dented six-foot pipe in a park and wal ked
behind a building where he saw a nan sl eeping
under a blanket on a covered concrete porch
Appel I ant decided to strike the victimto disable



him and avoid a struggle before robbing him
al though he did not intend to kill him

In Jacksonvi l | e, anot her detective
interviewed appellant and appellant showed him
the crime scene. Appel l ant repeated his story
and wal ked detectives through the crine. He
explained that he struck the victim to avoid
resi stance because he knew that honel ess people
carry knives and guns, and he did not want to get
i njured.

Appellant testified that he did not decide
to rob the victimuntil he was actually standing
over him wth the pipe. He acted w thout
t hi nking because of his nental state and he
battered Fullwood instinctively when confronted
by her. \Wen Hall approached, appellant realized
hi s actions and wal ked away.

Duri ng t he penal ty phase, appel I ant
pr esent ed famlial, expert, and hi s own
t esti nony. Appellant’s nother, sister, and

brother testified about his famly background-
including abuse by his father when he was a
child-and drug and alcohol abuse as an adult.
Furt her nor e, Dr. Harry Kr op, a clinica
psychol ogi st, testified regarding his findings as
to appellant, which included a diagnosis of
al cohol and drug abuse, frontal |obe defects, and
schi zoid personality traits. Appel l ant testified
that he was greatly affected by the fact that his
parents never told him that they Iloved him
al though he subsequently | earned that his nother
loved him as evidenced by her hard work in
raising the children. He also expressed
religious beliefs and stated that he woul d accept
responsibility for his actions, he apologized to
the decedent’s famly and Ful |l wod, and he asked
for forgiveness.

Mller v. State, 770 So.2d 1144, 1146-47 (Fla. 2000).

In his closing argunment at the qguilt phase, trial

counsel remnded the jury of his adnonition in opening



statenents that this case was not about “what happened,” or
“where it happened,” or “when it happened,” or “how it
happened”; instead, it was about “why it happened and the
mental process” of MIller *“when it happened” (10TR 728).
He di sput ed t he prosecutor’s claim that MIller’s
"intent was clear,” arguing that the State had presented
not “one shred of credible evidence” of Mller's intent to
kill (10TR 730). MIller, trial counsel argued, was guilty
of no nore than second degree nurder (TR 730). Counsel
argued that MIler had been so intoxicated at the tine of
the killing that he was incapable of formng nmental intent
(10TR 734). Counsel rem nded the jury that MIler had not
actually taken anything from either of the victins, and
argued that the State had not proved intent to rob, much
less intent to kill (10TR 735). In response to the
prosecutor’s argunment that Jimy Hall was credible, tria
counsel noted that Hall had failed to respond to the
State’s subpoena and had testified under “contenpt actions”
by the court (10TR 737). By contrast, MIller had been
arrested only because he had turned hinself in at a tine
when the State had no suspects, and then had admtted his
guilt to police, while denying intent to kill (10TR 744-
45) . MIler had also testified when he did not have to

(10TR 745). Counsel concluded by telling the jury that if



it had any reasonable doubt as to preneditation or any
theory of felony nurder, that it would have the duty to
find MIller not guilty of first-degree nurder, but only
guilty of the lesser-included offense of second-degree
mur der (10TR 748).

MIler's nother testified at the penalty phase that
his sister Valnese had died in 1990 (11TR 831, 854) while
he was in prison (11TR 854-55), and his friend Boyd Howe
had died in 1991 or 1992 - again, while Mller was in
prison (11TR 855) (he was released in 1993, 11TR 858-60).
These deaths, she testified, greatly affected MIler (11TR
835-36, 925-26). The nother described her <children's
father as an abusive alcoholic (11TR 839-41). He worked
all week, but on the weekend would drink heavily and fight
(11TR 839-41). He once hit her on the head with a soda
bottle hard enough to require stitches (11TR 840). He beat
the children wth a belt (11TR 841).

Brother David testified that MIler became a heavy
drinker in the Navy (11TR 847-48). Sister Sharon testified
that she and MIler had a good relationship (11TR 863).
Their father was abusive; he once grabbed their nother by
the neck and choked her (11TR 865). Afterwards, their
father beat all the children with an electrical cord (11TR

866). Sharon also renenbered the soda bottle incident; she



testified that it left a large scar on her nother’s head
(11TR 865). Sharon testified that MIller did not have a
drug or alcohol problemuntil he joined the Navy (11TR 871-
72). He became nore aggressive afterward (11TR 873).

MIller’'s brother Leonard testified that he was very
close to MIler (11TR 923). Mller once risked his life to
put out a house fire (11TR 928-29). Their father was an
abusi ve al coholic (11TR 926-27). He once strapped their
now deceased ol der sister Valnese to a door and beat her
with an electrical cord (11TR 927). Val nese conmtted
sui cide when Leonard was in college (11TR 927). MIler
began drinking in the Navy, and becanme nore aggressive as a
result (11TR 930).

Dr. Krop testified that MIller is conpetent and sane;
he “clearly knew right fromwong” (11TR 903). M/l er does
not have anti-social personality disorder (11TR 903), but

does have “m xed personality disorder (11TR 900), which is

“not considered a najor nental illness” (11TR 899). Mller
is "“avoidant, schizoid and paranoid,” neaning he is
“suspi cious” and “aloof,” viewing hinself "“as different,”

but not to the point where he is out of touch with reality
(11TR 900-01). Mller is articulate and does well on
intelligence tests (11TR 906). The only tests Mller

showed any “deficits” in “were those that nentioned frontal



| obe functions” (11TR 907). The frontal |obe is the part
of the brain which controls start-stop behavior or
inhibition (11TR 906). MIler has a history of alcohol

abuse which apparently began while he was in the Navy (11TR

908). \When released fromincarceration, he did not follow
up with treatnment for his problenms (11TR 908). Dr Krop
testified:

[ Al cohol . : . affects a person’s

inhibition and inmpulse control and judgnent.
Wen you have a person who already has these
personality traits, such as schizoid traits and
paranoid traits, when you have a person who has
difficulty organically controlling his inpulses
and then you add to that a substance which al so
exacerbates or makes it nore difficult to contro

your behavior you have a pretty seriously
di sturbed individual when all of those are
conbi ned.

It’s hard to say at any one tinme which of
those disorders are contributing to a given
behavi or. But certainly when all three of them
are interacting with each other you have a pretty
seriously disturbed individual who has very
i npai red judgnent, wusually, and who engages in
behavior that probably a, quote, normal person
woul d not engage in.

(11TR 908-09).

On  cross-examn nati on, Dr . Krop acknow edged that
MIller had made a choice when he decided to adm nister
three skull-crushing blows to the victinms head (11TR 912-
13). When asked if his opinion was based upon the

def endant having been under the influence of either drugs



or alcohol at the time of the nurder, Dr. Krop answered
that it really did not matter; whether or not MIller was
intoxicated at the tinme of the nurder, “his whole notive in
being involved in this situation was to get noney to
support his alcohol and drug habit, so that has as nmuch of
an influence as the actual chem cal effects of the al cohol”
(11TR 917-19).

MIler testified on his own behalf, describing his
famly as “a very honorable and respectable famly,

| oving,” the one problem being that he never heard the word

love from either of his parents (11TR 936). He knew now
“all the hard work” his nother did “to raise four kids on
her own,” so he felt “like | can’'t wuse anything that
happened in ny childhood as an excuse” (11TR 936). He
apol ogi zed to Linda Fullwod and to the famly of Al bert
Floyd (11TR 937). He acknow edged on cross exanination
that in 1986 he had apologized to the famly of Ervin
Aiver (who MIler had nurdered on February 6, 1986) (11TR
937- 38).

At the penalty phase, MIler’s trial counsel rem nded
the jury that, by its verdict at the guilt phase, it had
“already held M. MIller accountable for his actions” (11TR

969) . MIler, he argued, would “never, ever get out of

prison” (11TR 969). He woul d “not be paroled” (11TR 969).



He would “die in prison” (11TR 969-70). The only question
was whether he would die of natural causes or in the
electric chair (11TR 970).

Counsel argued that the prior vi ol ent fel ony
aggravator should be given little weight, remnding the
jury that “we don’t know the circunstances” of Mller’'s
1986 second degree nurder because the State had presented
no evidence other than the conviction itself which, he
enphasi zed, was not a first degree nurder conviction (11TR
972-73). Moreover, in this case MIller would not be
eligible for parole, as he had been in North Carolina (11TR
973).

Counsel acknow edged that, as the prosecutor had
argued, the State had the right to present victim inpact
evidence to show who the victim was (11TR 973). But, he
argued, the defense had a corresponding right to present
evi dence about hinself and his character (11TR 973-74).
Counsel noted, first, that MIller had turned hinself in,
not because there were any warrants outstanding for his
arrest, and not because he had “any kind of self-serving
interest,” but only because he was sincerely renorseful
(11TR 975). MIller’ s renorse, trial counsel insisted, was
“mtigation,” and entitled to “great weight” (11TR 975-76).

Secondly, MIller told the police the truth, and that also



was “mtigation” (11TR 976). Third, MIller had not
intended to kill, and that was mtigating too (11TR 976).
But, counsel argued, “we don’t stop there” (11TR 977).

He noted that MIler had been physically abused by his
father, and that his famly had “conflict resolution
problems” arising out of the lack of a role nodel (11TR
978) . Counsel noted that, according to Dr. Krop, Mller
did not suffer from anti-social personality disorder, and
argued that MIller would adapt to and behave hinself in the
structured envi ronment of prison (11TR 979-81).
Additionally, the frontal |obe deficit Dr. Krop testified
about, coupled with MIller’s drug and alcohol problens,
whil e not a defense to nurder, strongly mtigated Mller’s
crime (11TR 980-81).

Trial counsel concluded by noting that a sentence of
life without parole would nmean that MIler would never see
any sunrises or sunsets; he would never have children; he
would not be with his mother before she died (11TR 982).
Counsel argued that, considering all the facts and
circunstances of this case, life wthout parole was a
sufficient and appropriate punishnment for MIller (11TR 982-
84) .

The jury recommended death by a vote of seven to five

(11TR 995- 96) .



The trial court’s findings were sumarized by

Court on direct appeal:

In support of the death sentence, the trial
court f ound t he fol |l ow ng aggravati ng
ci rcunst ances: (1) pri or vi ol ent f el ony
conviction; and (2) the homcide was commtted
during an attenpted robbery and for pecuniary

gain (merged). The trial court did not find any
statutory mtigators, but found the follow ng
nonstatutory factors: (1) the wvictim was
rendered unconscious immediately and did not
suffer-very little weight; (2) the alternate
sentence for nurder is |ife wthout possible

rel ease-very little weight; (3) appellant turned
hinmself in-slight weight; (4) exhibited renorse
and apologized to the wvictims famly-sone
weight; (5) did not resist and cooperated with
t he police i nvesti gati on-sone wei ght ; (6)
suffered enotional distress over the death of his
sister and a close cousin-little weight; (7) has
a frontal |obe deficiency that affects inhibition
and inpulse control-nodest weight; (8) would
likely adapt well to long-term incarceration-very
little weight; (9) was loved by his famly and
had perforned good deeds-slight weight; and (10)
had adjusted well while incarcerated-slight
wei ght . The trial court considered but rejected
the follow ng nonstatutory mitigators, including
that appellant: (1) did not intend to kill the
victim (2) suffered an abusive chil dhood and his
father was an alcoholic; (3) suffered his own
al cohol and drug problem as an adult, and (4)
supported hinsel f by working through | abor pools.

770 So.2d at 1146 (fn. 1).

trial

The Postconvi ction Evidentiary Hearing

this

Five witnesses testified at the evidentiary hearing:

counsel Refik Eler, VA social worker Debra

Lee,

MIller’'s sentencing phase nental health expert Dr. Harry

Kr op,

and two nedical doctors who testified about the PET



scan admnistered in 2002 to MIller at the behest of

MIller's <collateral counsel: Dr. Joseph W (for the
defense) and Dr. Lawence Holder (for the State). The
State will address the testinony of each witness, albeit in

different order than they testified.

Dr. Wi is an associate professor in the Departnent of
Psychiatry at the University of California College of
Medicine, and is also clinical director of the University's
Brain Imaging Center (9R 1624). An MRl shows brain
structure; a PET scan shows brain functioning as neasured
by sugar netabolism (9R 1630-32). “PET” stands for
“positron em ssion tonography” (9R 1634). Brain activity
consunmes sugar, and nore active parts of the brain consune
nore sugar than less active parts (9R 1633). After
intravenously injecting sugar that has been specially
treated to emt positrons, a PET scanner can detect sugar
metabolism in the brain through a series of “crystal
detectors” (9R 1634-35).

The “vast mgjority” of nost PET facilities scan to
detect the presence of cancers or tunors; Dr. WI's center
primarily f ocuses on usi ng PET  scans to st udy
neur opsychiatric di sorders such as schi zophr eni a,
Al zheinmer’s and Parkinson’s diseases and traumatic brain

injury (9R 1624).



In MIller’'s case, the PET scan in Dr. W’s opinion
showed “a pattern of abnormal decrease in frontal | obe
activity” (9R 1639). The visual vigilance task MIler was
asked to perform (9R 1659-60) did not “activate the frontal
| obe” to the extent that performng the task would have in
a normal patient (9R 1639-40). Dr. W concluded that “this
was an abnormal brain with a frontal |obe deficit” (9R
1642). Because MIller’s records showed no history of
significant traumatic brain injury or stroke or disease,
the nost Ilikely cause was the Axis 2 *“schizophrenic
spectrum disorder” previously identified by Dr. Krop (9R
1643).1 Such di sorder woul d be characterized by someone who
has schizophrenia-like synptonms w thout neeting the full
di agnostic criteria for Axis 1 schizophrenia (9R 1644,
1651-52). Dr. Wi testified that people wth simlar
neur obi ol ogi cal vulnerabilities are nore likely to respond
to childhood abuse wth aggression and violence than
persons w thout such vulnerabilities or vul nerable persons
wi t hout abusive chil dhoods (9R 1646).

The PET scan admnistered to Mller provides no
addi ti onal diagnoses, but cross-validates and corroborates

t he neuropsychol ogical testing done by Dr. Krop before the

1 Axis 2 disorders are personality disorders (9R 1652).
Schi zophrenia is an Ais 1 disorder; MIler has never been
di agnosed as such (9R 1652).



original trial (9R 1638, 1653). Dr. Wi acknow edged t hat
the color displayed in the exhibits was the product of a
choice from color scales available (9R 1664). The i mages
presented to the court were not photographs; they were
i mages created mathematically (9R 1665). A PET scan al one
woul d not support a finding of brain damage; it “is only
one piece of the puzzle” (9R 1666). Dr. WI's inpression of
an abnornmal scan was based upon his visual observation; he
had a “reference library in [his] head” from review ng
“countl ess scans” (9R 1668). Unli ke nmass spectroneter
testing of a sanple of alleged cocaine, in which, if you
follow the test properly and the nmachine is working, you
consistently get a certain result (9R 1669, 10R 1676),
there is no docunent that cones out of the PET scan that
says “frontal |obe disorder” (9R 1677). Different experts
can draw different conclusions froma PET scan (9R 1669).

Dr. Holder is a dinical Professor of radiology at
Shands (University of Florida) (10R 1732). He is a nedica
doctor specializing in nuclear nedicine, and is not only
board <certified 1in diagnostic radiology and nuclear
nmedicine, but is the chairman of the American Board of
Nucl ear Medicine (10R 1730-32). H's present duties at
Shands include teaching residents and interns how to

eval uate and review PET scans (10R 1733). Nucl ear nedicine



is a specialty in which radioactive materials are used for
di agnosis and treatnent; PET scans are a subset of nuclear
medi ci ne (10R 1733-35). Dr. Hol der has reviewed PET scans
on a regular basis (10R 1736-37).

Dr. Holder reviewed MIller’s PET scan inmges and
associ ated conputer data, as well as Dr. WI’s report, Dr.
Krop’s report, and sone of the trial testinony (10R 1742).
In Dr. Hol der’ s  opi ni on, the PET scan showed no
abnormalities; MIller's “global netabolism was normal” (10R
1744) . There were “no focal cortical abnornalities” and
“no non-cortical abnormalities”; in Dr. Holder’s opinion,
“it was a totally normal PET scan” (10R 1744). He thought
the “basal ganglia activity” was a bit bel ow average, but
was “wWithin normal linmits” (10R 1744).? He saw no “areas of
i ncrease or decrease in any pattern that | would associate
with a disease process that’s known and understood” (10R
1748) .

There are at present no standard normal databases for
brain imaging (10R 1748). Just as nost people do not have
exactly the sanme size feet, there wll be sone nornal
variation; plus or mnus five or ten percent may be nornal

and “people are trying to get an absolute standard and in

2 The basal ganglia are “sone deeper structures in the
brain, as opposed to sone cortical structures” (10R 1745).



nmy view there’s no absolute standard yet” (10R 1748-49).
At present, there wll be a point in a “physiologic
spectrunf that Dr. Holder would say is wthin nornal

limts, but soneone else mght say “gee, that may be just

over the line” (10R 1749). |In “areas where you really want
to make diagnoses, that should not occur”; in other words,
a scan will be clearly normal or clearly abnormal, or it
will be in an area in which “there wll be sone

di sagreenent, which neans that what vyou're seeing is
probably fairly subtle” (10R 1749).

On cross-exam nation, Dr. Holder testified that he was
nei ther agreeing or disagreeing with Dr. Krop’s report of
frontal | obe inpairnent based on neuropsychol ogi cal
testing; all he was saying was that Mller’'s PET scan
showed no abnormality (10R 1758).

Debra Lee, a social worker with the Veterans
Adm nistration, testified that she first contacted Ml ler
in a honeless shelter in North Carolina, and eventually
persuaded himto seek in-patient treatnment late in 1996 (9R
1586-91). She was a case nmmnager, who did not counsel,
treat or test MIller (9R 1610-11, 1614-15). She never
spoke to the treating psychol ogist (9R 1615-16). She did
not see Mller ®“at all” while he was in in-patient

treatnment (9R 1618-19).



Dr Krop, a licensed Ph.D. psychol ogist, testified that
he had originally been brought into this case by Mller’s
original trial counsel, assistant Public Defender Al an
Chi pperfield (10R 1693). Chi pperfield *“usually sends ne
conprehensive notes” including his “perspective of the
case” and “things for me to focus on” (10R 1694). In
Chi pperfield’ s initial letter to Dr. Krop, Chipperfield
asked Dr. Krop to look for mtigation, including drug or
al cohol wuse, renorse, famly situation and MIller’s prison
record (10R 1694-95). Chi pperfield provided information
from defense interviews wth famly nenbers which
“suggested the possibility of a dysfunctional famly,”
school records, mlitary records, records from various
psychiatric facilities, the court file from MIller’'s 1986
conviction for second degree nurder, prison nedica
records, prison classification records, records froma 1996
in-patient treatnent by the VA and (from the instant
of fense) police reports, the nmedical exam ner’s report and
a copy of Mller’'s confession (10R 1695, 1709-10).
Chi pperfield also delivered copies of “several depositions”
(10R 1696).

In his prelimnary report to Chipperfield, Dr. Krop
indicated that MIler was conpetent and sane; that he did

not appear to have anti-social personality disorder; that



he was probably intoxicated at the time of the offense;

that he did not suffer from any major nmental illness, but

appeared to be suspicious and paranoid; and that he
appeared to have grown up in a dysfunctional famly (10R
1699) .

Subsequently, Dr. Krop personally interviewed three
famly nenbers, including Mller’s nother, brother and
sister (10R 1700). He also adm ni stered neuropsychol ogi cal
testing. Based on MIller’s prior records of various Kkinds,
interviews with famly nenbers, and interviews wth and
testing of MIler, Dr. Krop diagnosed Mller wth
avoi dance, schizoid and paranoid features (10R 1697). H s
di agnosis was consistent with simlar diagnoses by various
facilities and doctors over the years (10R 1697).
Additionally, his findings were consistent with those of
Dr. Wi (10R 1696-97). Dr. Krop comunicated his findings
either to Chipperfield or to Refik Eler (10R 1700).

Noting that *“dysfunctional” was not a “diagnostic
term” but “nore of a relative ternf (10R 1705), Dr. Krop
testified that what was significant was Mller’s own
perception of “enotional deprivation”; he felt “starved
enotionally” (10R 1705). MIller felt there was “too nuch
discipline,” and felt hinself capable of “killing” his

not her and father (10R 1705). Dr. Krop had told trial



counsel that Mller’'s famly was potentially mtigating,
and woul d have been willing to testify about the inpact of
MIller's famly on himif he had been asked (10R 1706-07).

Dr. Krop testified that MIller described the 1986
murder to him

He said the guy threatened him it was in a

boar di ng house, he went upstairs to bed, he saw a

rifle, he went down and shot him He said, |ike

| was on automatic . . . pilot
(10R 1724). Dr. Krop could not recall whether MIler had
expressed renorse about that incident (10R 1724).

Dr. Krop did not recall “exactly” what he had said
during his penalty-phase testinony, but MIller had three
“areas of concern,” including substance abuse, frontal | obe
deficits and a personality disorder, the conbination of
which would “lead to problenms wth judgnent, inpulse
control, and so forth” (10R 1703).

MIler had “l ong-st andi ng mal adapti ve” behavi or

patterns, which would require “extensive” and *“on-going”

t reat ment (10R 1713). “ITUnfortunately,” Mller's
“personality traits” were the |east responsive to
“therapeutic intervention” (10R 1715). H's “personality

traits” were “just a bad conbination” (10R 1715).
Dr. Krop testified that his opinion today was the sane

as he testified to at MIller’'s penalty phase; nothing has



changed in his diagnosis (10R 1716). He was able to render
an opinion wthout a PET scan (10R 1717). Dr. Krop has
recommended PET scans in other cases, but did not in this
one (10R 1717). He was confident in his own testing (10R
1717). He woul d have found frontal |obe deficits even in
the face of normal PET scan results (10R 1718).

Dr. Krop acknow edged that MIller nmade a conscious
decision to strike the victimwth an iron pipe, and that
he had the ability to conform his behavior to the
requi rements of the law (10R 1721-21A). Dr. Krop continues
to believe that MIler was not operating under an “extrene”
enotional disturbance (10R 1721A). Finally, it is still
Dr. Krop's belief that MIller did not have a mgjor or
severe nental illness (10R 1721A-22).

Refik Eler, Mller's trial counsel testified that he
has been an attorney since 1986, and has defended capita
defendants in “half a dozen to a dozen” trials as |ead
counsel (9R 1482, 1485-86). This nunber does not count
those that were “worked out” (9R 1486). He was primarily
responsi ble for the penalty phase in four or five of those
trials (9R 1487). At the time of MIller’s trial, he had
attended nore than *“half a dozen” capital semnars (9R
1488), and had a copy of the “Defending Capital Cases in

Flori da” (9R 1489).



Eler testified that, “in its broadest sense,”
mtigation is anything the trier of fact could consider
mtigating (9R 1490). A defense attorney’s preparation for
a capital trial would include “taking broad information and
narroming it down to information . . . that would be
rel evant and inportant for a jury to hear” (9R 1490). Eler
woul d typically get prison or mlitary records, talk to the
defendant, and talk to his famly (9R 1490). 1In this case,
much of the initial investigation had already been done by
assi stant public defender Al Chipperfield, who had the case
“almost ready to try” (9R 1490). Eler reviewed what
Chi pperfield had already collected, and, wth his own
investigator, did sone “accunulation” and “followup” (9R
1491). It was obvious that the State’'s case against Ml er
at the guilt phase was going to be very strong (9R 1539).
Eler felt he had a chance at the penalty phase, however (9R
1540) .

Eler testified that obtaining the services of a nental

heal th professional was “one of the first things you d want

to do” (9R 1491). In this case, Chipperfield had already
brought Dr. Krop “on board” (9R 1491). Dr. Krop, a
“l eading expert” in “psychology and neuropsychology,” is
frequently used by defense counsel in capital cases, and

El er had worked with himbefore (9R 1492).



El er expl ai ned:

| don’t wusually recommend to the nental health

experts. | say this is an issue that |1’ m | ooking

at . There’s al cohol, drug abuse, there’'s famly

menber problens, you're ny expert, you help ne

get some mitigation to the jury. And that’'s when

Dr. Krop would say, okay, give ne all the

reports, give ne the records, let ne |ook at

them let nme test, and then we would regroup and

he would suggest 1issues that he thought were

significant, such as in this case a frontal |obe

[deficit].

(9R 1551).

In MIler's case, Eler used Dr. Krop to establish that
MIler has a frontal |obe deficit, could adapt well to
| ong-term incarceration, and had alcohol and drug abuse
i ssues (9R 1493). Dr. Krop had talked to MIler and his
famly and was aware that his famly had sone issues (9R
1496). Eler agreed that a nental health professional could
testify as to the psychological inpact a poor famly
background mght have on a defendant “if there was a
sufficient basis” (9R 1497-98). It would “depend on what
those factors were and whether or not that would be
favorable to the defense” (9R 1499). In this case, Dr.
Krop had “enphasized to ne that we really need[ed] to focus
on this frontal |obe and the alcohol” (9R 1499). Eler did
not recall Dr. Krop discussing the effect, if any, of

MIller's dysfunctional famly (9R 1499). He felt that “if

Dr. Krop felt that was a feature we needed to bring out, he



woul d have conmmunicated that to me and | . . . don't
believe he did” (9R 1504). Eler was “not sure the record
was so clear that MIler had a dysfunctional famly” (9R
1520). “Dysfunctional” was an “all-enconpassing ternmi (9R
1520) . There was sonme early donestic violence and other
i ssues, which Eler chose to present evidence to the jury
through the famly mnmenbers thenselves (9R 1495). Such
testinony, Eler believed, had a “very effective inpact” on
the jury (9R 1500). In many cases, the defendant’s famly
has given up on him here, Mller’'s famly was able to
“humani ze” him by testifying on his behalf (9R 1540-42).
Al t hough “there’s a two-edged sword to everything,” and at
least two of Mller’'s siblings had “turned out fine”
despite having simlar famly backgrounds, nevertheless,
testinony from famly nenbers tearfully pleading for a

]

defendant’s Ilife “to nme has always been . . . very
effective” with a jury (9R 1541, 1561).

Eler was aware of MIller’s nental health records, as
was Dr. Krop (9R 1509). Eler chose not to proffer the
records thenselves in evidence, as there was “good and bad”
in them (9R 1510). Moreover, while the State could not
present non-statutory aggravation, it could “call rebuttal

Wi tnesses,” as he had experienced in previous cases (9R

1512). For exanple, evidence that MIler had been viol ent



during in-patient treatnent would, in Eler’s view, have
been contrary to his argunment that MIler was a *"good
candi date” for a prison sentence because he functioned well

in a structured environnment (9R 1514). Wil e evidence that

M1l er had been a danger to others m ght have “fit in” with
evidence of his nental health problens, Eler felt that it

woul d have been nore detrinental than positive to inform
the jury that MIller was a danger to others even in a
mental hospital (9R 1515). Using his “best professional

judgnment,” he chose not to present the records thenselves

but present nmental mtigation through the testinony of Dr.

Krop (9R 1513). Eler “wanted the jury to hear . . . good
mental mtigation as opposed to bad nental mtigation,

[and] that’s what we did” (9R 1519).

In Eler’s opinion, the only thing mtigating about any
of the circunstances of the 1986 second-degree rnurder was
that he had pled guilty to the crinme (9R 1556). Asked
about “the fact” that the sentencing judge in the prior
case had “found nental problenms that significantly reduced
his culpability for that murder,”® Eler answered that “the
problem with that is that [it’s] . . . one of those two-

edged swords . . . that shows perhaps a history of this

® Nowhere does MIler cite to any record support for this
assertion of “fact.”



mental problem but it also shows that he had one bite of
the apple” and after his release had nurdered again (9R
1572-73). Eler did not want to dwell on the negative;
better to let the State put the prior conviction in and
then nove “on to sonething good” (9R 1524). Eler did not
think it would have been beneficial to present evidence
detailing how MIller had shot and killed sonmeone in a
room ng house after an argument (9R 1553-54). I nst ead,
El er used the absence of evidence to dimnish the inpact of
the prior nmurder by arguing that the State had not
presented the facts of that crinme, but nerely a judgnent
and sentence (9R 1553).

Eler testified that whether to object to prosecutorial
argunent is “a thing | struggle with” (9R 1531). El er
mght refrain from objecting, even if grounds exist to do
so, if the argunent is not significant or persuasive to the
jury, or if a jury mght deemit overkill by the prosecutor
(9R 1533-34). The “last thing | want to convey to the jury
is that I'm trying to hide sonething by objecting” (9R
1559). Eler did not believe the prosecutor inpermssibly
vouched for the credibility of wtness Jimy Hall by
arguing that Hall was telling the truth (9R 1534-35).

O her argunments mght have been objectionable, but Eler



woul d often take the State’s argunment and use it against
themin his argunent (9R 1536).

Eler testified that the non-statutory mtigation in
this case was “nore than | usually get” (9R 1547). In his
view, that MIller had “turned himself in to an unsolved
crime,” had a good (albeit somewhat dysfunctional) famly
and was genuinely renorseful were significant factors in
the jury’s close 7-5 recommendation in a case involving a
brutal nurder of a “helpless, sleeping victim” commtted
by one who had previously commtted nurder (9R 1540, 1547-
48, 1553, 1561-62).

Medi cal records submitted in evidence by the defense
indicate that MIller had been involuntarily commtted to
the North Carolina Division of Mental Health Services in
Septenber of 1983 “on a petition signed by his nother,”
stating that MIller had been “violent and destructive
during the past twenty four hours” (4R 635). The final
straw, apparently, cane when MIler knocked the glass out
of the front door and chased his brother with a knife while
threatening to kill him (4R 609, 635). The records
indicate that MIller had been given an admnistrative
di scharge fromthe Navy for “inability to adapt to mlitary

service” after he got “fed up” and “went awol” (4R 649).



Qutpatient treatnent was ternminated when Mller failed to
conti nue services (4R 655).

Records of Mller’s 1986 evaluation after his arrest
for murder indicate that MIler showed little renorse for
his action. He felt that he was “just soneone who drinks

too much,” and his “only present worries seem to be how

much tine he may do and whether he will be able to start
another |ife for hinmself on his release from prison” (4R
648) . An “Interval Intake” report dated July 16, 1986

indicates that MIller had been referred by his |awer, and
that he had been charged with first degree nmurder *“after
shooting a man in his room ng house with a rifle after they
had what seens to be a mnor disagreenent” (4R 656).
MIller’'s legal history included shoplifting, driving under
the influence and “hit and run on a fence” (4R 657). He
was diagnosed, inter alia, wth “Intermttent Explosive
Di sorder” (4R 657). Because MIler reported no distress in
excess of what was appropriate for his circunstances, no
return appoi nt nent was schedul ed (4R 657-58).

Records of Mller’'s in-patient treatnent in 1996
indicate that MIler had spent four weeks in jail the
previ ous year (3R 574). The records indicate that Ml ler
“had sone difficulty with group participation” (3R 574).

He had “reacted strongly” to orders fromstaff (3R 573) and



had disrupted his counseling group (3R 497). He was
allowed to continue after promsing not to hurt hinself or
others, and to “notify the staff if he felt he was going to
be out of control” (3R 573). A “progress note” dated 11-
20-96 indicates that MIler would tell staff “if he was
havi ng frightening thoughts” (3R 543-44).

In a typed report dated 11/22/96, Dr . Art hur
Satterfield, Ph. D., states that MIler had “given
conflicting reports” about *“possible childhood sexua
abuse” (3R 538). Mller clained that he had been verbally
and physically abused by his parents and that his two
sisters had raped him at age 10 (3r 538). MIller also
claimed to have no know edge of his sisters having been
sexual ly abused (3R 538). These statenents were in
conflict “with information given to a prior facilitator,’
to whom MIler had reported seeing his sisters raped by a
cousin but had denied ever being sexually abused hinself
(3R 538). Dr. Satterfield reported that MIler had been
di srupting his counseling group (3R 538).

A “Social Wrk H story” prepared by Richard Turner,
MSW on Novenber 5, 1996, indicates that MIller had an
“extensive l|legal history” and notes that he had spent the

nmont h of Septenber in jail (3R 521). The report also noted



that MIller’s reporting was “inconsistent,” and therefore

“somewhat unreliable” (3R 521).



SUMVARY OF THE ARGUMENT

MIler presents seven issues on appeal, not all of
whi ch were raised bel ow

. MIller’s claimthat trial counsel Refik Eler failed
to conduct a reasonable investigation into mtigating
evi dence was not raised below and therefore has not been
preserved for appeal. Moreover, it is neritless. O her
than a PET scan, which MIller has virtually ignored on
appeal, he can point to no evidence that went undi scovered
because Eler failed to investigate. Between his own

efforts and the efforts of the assistant public defender

originally appointed to represent MIler, ext ensi ve
mtigation was devel oped. Eler had all known school,
mlitary, prison and nental health records. In addition,

he talked to and was able to secure the testinony of all
known available famly nenbers. Finally, Mller was
eval uated by a conpetent nental health expert who testified
at the penalty phase. Eler’s judgnents about which part of
the avail able evidence to present, and how to present it,
wer e reasonabl e. In addition, MIler has not denonstrated
prej udi ce.

1. Mller’s claim that trial counsel should have
“mtigated” his prior second degree nmnurder conviction is

nothing nore than after-the-fact second guessing of tria



counsel’s reasonable strategic decisions. The evi dence
that MIler now suggests should have been put in was a
“two- edged sword” that could have hel ped in sone respects,
but hurt in others. Eler reasonably chose not to dwell on
the prior nurder, but concentrate on mtigation, while
using the absence of evidence about the prior nurder to
argue that it was not entitled to nmuch wei ght.

1. MIler's claimthat trial counsel was ineffective
for failing to object to prosecutorial closing argunent
fails because he cannot denonstrate that the argunents
cited were inproper. Even if they were, Eler not
unreasonably believed that sonmetines it is nore effective
to let the prosecutor go on, and then respond to the
State’s argunent in the defense cl osing.

IV, VI and WVII. Mller’s various conplaints about
Florida’s capital sentencing procedures are procedurally
barred and neritless.

V. Mller is not entitled to a new proportionality

revi ew.



ARGUNVENT
| SSUE |
M LLER S CLAIM  THAT H S TRI AL COUNSEL’ S
| NVESTI GATI ON  AND PRESENTI ON OF M TI GATI NG
EVI DENCE WAS CONSTI TUTI ONALLY DEFI Cl ENT HAS NOT
BEEN PRESERVED FOR APPEAL AND IS MERI TLESS
MIller argues here that trial counsel Refik Eler
failed to conduct a reasonable investigation into avail able
mtigation evidence in that he: failed to interview VA case
manager Debra Lee; failed to discuss and onsult with Dr.
Krop before trial; failed to conduct an independent review
of various nedical records; failed to conplete the work
begun by original trial counsel Chipperfield, or even to
review the material collected by Chipperfield; and “wholly”
failed to present “any evidence whatsoever of [MIler’s]
severe nental illness and enotional disturbances.” Initial
Brief of Appellant at 43-44, 52.
The applicable principles of law relating to clains of

i neffecti ve assistance of counsel are well settl ed. Thi s

Court has summari zed t hem

In order to prevail on a claim of ineffective
assistance of trial counsel, a defendant nust
denonstrate that (1) counsel’s performance was
defi ci ent and (2) there is a reasonable
probability that the outconme of the proceeding
woul d have been different. See Strickland .
Washi ngton, 466 U S. 668, 687, 694, 80 L. Ed. 2d
674, 104 S. C. 2052 (1984). A reasonabl e

probability is a probability sufficient to
underm ne confidence in the outcone. See id. at



694. In reviewing counsel’s performance, the
court nust be highly deferential to counsel, and
in assessing the performance, every effort nust
“be made to elimnate the distorting effects of
hi ndsight, to reconstruct the circunstances of
counsel’s chal |l enged conduct, and to evaluate the
conduct from counsel’s perspective at the tine.”
ld. at 689; see also Rivera v. Dugger, 629 So. 2d
105, 107 (Fla. 1993). As to the first prong, the
defendant nust establish that “counsel made
errors SO serious t hat counsel was not
functioning as the ‘counsel’ guaranteed the
def endant by the Sixth Amendnent.” Strickl and,
466 U.S. at 687; see also Cherry v. State, 659
So. 2d 1069, 1072 (Fla. 1995). For the prejudice
prong, the reviewi ng court nust determ ne whet her
there is a reasonable probability that, but for
the deficiency, the result of +the proceeding

woul d have been different. See Strickland, 466
US at 695; see also Valle v. State, 705 So. 2d
1331, 1333 (Fla. 1997). “Unl ess a defendant

makes both show ngs, it cannot be said that the
conviction or death sentence resulted from a
breakdown in the adversary process that renders
the result unreliable.” Strickland, 466 U S. at
687.

Spencer v. State, 842 So.2d 52, 61 (Fla. 2003). See also,

Ni xon V. Fl ori da, 125 S . Ct. 551, 160 L.Ed.2d 565

(2004) (unl ess counsel conpletely failed to function as the
client’s advocate, a crimnal defendant can prevail on a
claim of ineffective assistance of counsel only by
denmonstrating both deficient attorney performance and
actual prejudice). On appeal, the standard of review of
clains of ineffective assistance of counsel is:

The performance and prejudice prongs are m xed

guestions of law and fact subject to a de novo

review standard but . . . the trial court’s
factual findings are to be given deference. See



Stephens v. State, 748 So. 2d 1028, 1034 (Fla.
1999). So long as its decisions are supported by
conpetent, substantial evidence, this Court wll
not substitute its judgnent for that of the trial

court on questions of fact and, |ikew se, on the
credibility of the witnesses and the weight to be
given to the evidence by the trial court. I d.

We recogni ze and honor the trial court’s superior
vantage point in assessing the credibility of
W tnesses and in nmaking findings of fact.

Pace v. State, 854 So.2d 167, 172 (Fl a. 2003).

Initially, it nust be observed that MIller’s appellate
argunent bears little resenblance to any claim in his
notion for postconviction relief or to any argunent nade to
the court bel ow. He argues here that Eler failed to
investigate and prepare for a penalty phase. The trial
court’s order denying relief does not specifically address
the constitutional adequacy of Eler’'s investigation and
preparation. This was not an oversight on the part of the
trial court, however, as no claim of i nadequat e
i nvestigation and preparati on was nade bel ow.

In Caimll of his postconviction notion, MIler nade
various accusations of ineffective assistance of counsel at
both the guilt and penalty phases of trial and, as well,
cl ai med prosecutori al suppr essi on of evi dence and
presentation of false or msleading testinony. Most  of
these clains were abandoned by the tinme MIler presented

his witten closing argunent below. The remaining clains



were basically that Eler’s strategic decisions were
unr easonabl e. The State is unable to discern any claimin
Mller’s notion for postconviction relief that Eler’s
i nvestigation or preparation was inadequate. See Caimll,
Amended Mdtion To Vacate Judgnent of Conviction and
Sentence and Menorandum of Law Wth Special Request for
Leave to Amend (1R 173, 182-208). Nor did MIler argue
that Eler’s investigation and preparation were inadequate
in his post-hearing witten closing argunent, except wth
respect to an alleged failure to “devel op and present” PET
scan evidence.* Defendant’s Witten dosing Argunent
Regardi ng Evidentiary Hearing (5R 799-838, 801).

Thus, MIller is arguing here a claim that was not
rai sed below and was not ruled upon by the trial court.
This, he may not do:

A claim of ineffectiveness of trial counsel

must be raised in circuit court, not this Court,

for—above all —+t is this Court’s job to review a

circuit court’s ruling on a rule 3.850 claim not

to decide the nmerits of that claim The record

shows that the present claim was not raised in

Thomas’ s original rule 3.850 notion or anendnents

thereto. Thus, there is no ruling on this issue
before this Court to review

4 On appeal, MIller does not argue the PET scan in
connection with his claim of ineffective assistance of
counsel, but only in connection with his claimthat a death
sentence is not appropriate (lssue V). The State wll
address the PET scan in its response to that issue.



Thomas v. State, 838 So.2d 535, 539 (Fla. 2003) (fn.

omtted).

Neverthel ess, the record refutes any claim that Eler
failed to investigate this case or to prepare for the
penal ty phase. H s task was of course nmade easier by the
extensive groundwork laid by assistant public defender
Chi pperfield, who had the case virtually “ready to try” (9R
1490) . Eler testified that he finished what Chipperfield
had started (9R 1491).

MIller argues that MIller only spoke to Dr. Krop for a
few mnutes the day before trial and never talked to him
about mtigation. Initial Brief of Appellant at 30, 45.
Dr. Krop testified that his initial comunication had been
with original counsel Al an Chipperfield. Hs time records
showed that he had talked with an attorney just before
trial and Dr. Krop testified that, given the tinme frane,
this attorney nust have been Eler. Dr. Krop had also
talked to an attorney after he had interviewed Mller’s
fam |y and adm ni stered neuropsychol ogi cal testing, but Dr.
Krop did not renenber which attorney this had been (10R
1698- 1700) . This testinony hardly supports a claim that
Dr. Krop did not talk to Eler wuntil just before trial.
Eler, on the other hand, had a specific recollection of

havi ng di scussed the case with Dr. Krop, and recalled that



Dr. Krop had enphasized MIller's frontal |obe deficit and
al cohol abuse (9R 1499).

But regardless of the extent of Eler’'s pre-tria
comruni cations with Dr. Krop, it is clear that Eler had
access to all of the various record Dr. Krop had relied on
in making his diagnosis, as well as Dr. Krop’s witten
di agnosi s. See e.g., Response to State’'s Request for
Production (3R 421-22) (producing copies of these itens
from Eler's file folders: nental evaluation of 12/97
letter from Chipperfield to Dr. Krop; Mller’'s schoo
records; MIler's Navy service record; Forsyth-Stokes
mental health records; Dix nedical records; and Mller’s
North Carolina DOC records). It is also clear that Eler
had discussed the case with Mller and with Mller’s
famly. (MIller does not even argue to the contrary, nor
has he presented testinony to the contrary from Ml ler or
any nenbers of his famly —none of whom testified at the
evidentiary hearing.)

MIller wvigorously contends that Eler unreasonably
failed to contact and present the testinony of Debra Lee.
El er probably did not personally contact Lee; she testified
that he did not, and Eler was not asked one way or the
ot her. However, Chipperfield had already contacted her

(she admtted as much), and Eler was certainly aware of her



role and of the 1996 VA in-patient treatnent that Ml er
had received. As Mller's own response to the State’'s
nmotion to disclose denonstrates, the VA records were in
Eler's file. Thus, this is not a case in which counsel
| acked information; it is instead a case in which a fully

infornmed attorney nade a strategic decision not to call Lee

as a Wwtness. While counsel is obligated to conduct a
reasonable investigation into mtigation, counsel is not
required to investigate all possible leads wuntil they

W ther away or bear fruit. Gates v. Zant, 863 F.2d 1492

(11'" Gir. 1989) (“Counsel for a crininal defendant is not
required to pursue every path until it bears fruit or until

all conceivable hope withers.”); see also Wggins v. Smth,

539 U.S. 510 (2003) (“Strickland does not require counsel

to investigate every conceivable |I|ine of mtigating
evidence no matter how unlikely the effort would be to
assist the defendant at sentencing”; neither does it
“require defense counsel to present nitigating evidence at
sentencing in every case.”). Counsel is required only to

conduct an investigation that 1is reasonable wunder the

ci rcunst ances. | bi d. Counsel was aware of the 1996 VA
treatnment records and of Lee's notes. However, he chose
not to enter the records thenselves in evidence (as will be

di scussed below), and Lee was only a social worker, not a



nmental health expert. Nor did she counsel, treat, or test
Mller. Nor did she have any contact with MIler during
his in-patient treatnment.® Even sone of her testinony might
have had sonme relevance, a reasonable attorney could have
decided not to present it, especially given her testinony
that MIler was npody and uncooperative, and, instead of
pursuing out-patient treatnent at the conclusion of his in-
patient treatnment, he left town.

MIler argues that Eler should have introduced his
mental health records in evidence. Whet her to introduce
such records is of course a strategic decision by trial
counsel that is entitled to deference. Eler testified that
he preferred to present the MIler’s nmental health issues
through Dr. Krop, who had thoroughly reviewed all the
records and was fully aware of Mller’s history. El er
chose not to present the records thenselves because they
contained “bad” as well as “good” (9R 1510). El er was
concerned that the introduction of these records would have
opened the door to damaging state cross-exam nation and
possi bly rebuttal w tnesses (9R 1512).

MIler argues that the record fails to support one of

Eler's stated reasons for not introducing the records,

>Significantly, MIler has not presented the testinony from
anyone who did actually evaluate, treat or counsel MIller
during his 1996 in-patient treatnent.



which was that they showed that MIler had got into sone
kind of physi cal altercation wth another patient.
Assuming Eler’s nmenory was faulty in this regard, however
(and the State is unaware of any specific, direct record
support for such an altercation, although sone of the
record materials are not |legible to undersigned counsel),
the records do corroborate Eler’s judgnent that “there was
good and bad in theni (9R 1510). The 1983 records, for
exanple, show that MIler had tried to kill his own brother
with a knife during a “violent and destructive” twenty-four
hour period. The 1986 records contain a report that tends
to refute MIller’'s claim that he was renorseful after his
first nurder (4R 468). The 1986 diagnosis of “intermttent
expl osive disorder” is sonething the State probably would
not have mnded the jury know ng. The 1996 records
indicate that MIler had had problens getting along wth
others, had “frightening thoughts,” and was sonetines *“out
of control.” They indicate that MIler had an extensive
crimnal history, and had spent a nonth in jail earlier
that vyear. The records also show that MIller told
i nconsi stent stories about his childhood and about possible
sexual abuse. Finally the 1983 records, the 1986 records
and the 1996 records all show that Mller rejected

treatnent for his problens.



Clearly, Eler’s judgnent that these records were a

t wo- edged sword was not unreasonabl e. Henry v. State, 862

So.2d 679 (Fla. 2003) (finding reasonable trial counsel’s
decision not to put on nental mtigation that was a “two-
edged sword”).

Below, MIler argued that trial counsel have presented
expert testinmony about the *“psychol ogi cal i npact”  of
MIler's allegedly abusive childhood and dysfunctional
famly, rather than sinply presenting the testinony of
famly nmenbers (5R 804). The State is unable to discern
such an argunent on appeal; the State would note, however,

that failed to present any testinony from Dr. Krop on the

“psychol ogi cal inmpact” of Mller’'s childhood or his
al l egedly “dysfunctional” famly. In fact, Dr. Krop noted
that “dysfunctional” was an “arbitrary” term not a

“di agnostic” term (10R 1705). Further, Dr. Krop did not
seem especially concerned by the “docunented history of
physi cal abuse” by the father, and he did not suggest how
MIller s perception of his childhood contributed in any way
to his overall nental health or to the nurder in this case
(19R 1075-76). Significantly, Dr. Krop nmade no nention of
any sexual abuse, and the only “evidence” of such Mller

can point to are MIller’s own self-serving, inconsistent,



uncorroborated statements to counselors during his 1996
eval uati on.

Eler’s judgnent that Mller’s famly background woul d
best be presented through the enotional and synpathetic
testinony of his own famly nenbers which, he felt, would
“humani ze” MIler is not refuted by anything in the trial
record or anything MIller presented at the evidentiary

heari ng. Cf. Bryan v. Dugger, 641 So. 2d 61, 64 (Fla.

1994) (finding counsel not ineffective for choosing a
mtigation strategy of "humanization™ and not calling a
mental heal th expert).

Finally, Mller’'s argunent that “Eler conpletely
failed to present any evidence whatsoever of the severe
mental illness and enotional disturbance that M. Mller
suffered fronmt (Initial Brief of Appellant at 52) is
conpl et e nonsense. First of all, Mller is not severely
mentally ill; Dr. Krop doesn’t think he is (10R 1721A-22),
and no one el se has ever thought so either. Secondly, Eler
called Dr. Krop at the penalty phase of the trial to
testify about the nental health issues that MIller does
have. Neither Dr. Krop nor anyone else now suggests that
his trial diagnosis was wong or inadequate. His diagnosis
then is the same as his diagnosis now. In fact, the

results of the PET scan that MIler made such a big deal



about below (and wvirtually ignores on appeal) were,
according to both Dr. Wi and Dr. Krop, entirely consistent
with Dr. Krop’s original diagnosis in this case.®

Despite Mller's present argunent that trial counsel
failed to investigate and prepare (an argunent he presents
for the first tine on appeal), it is clear that counsel had
obtained a wealth of material, including school, mlitary,
prison and nental health records, a pre-trial evaluation by
a qualified nental health expert, and the cooperation of
all available famly nenbers. QO her than the PET scan,
MIller has identified no new evidence that counsel was
unaware of at the tinme of trial. This is not a case in
which trial counsel “never attenpted to neaningfully

investigate mtigation,” Rose v. State, 675 So.2d 567, 572

(Fla. 1996), or where counsel’s investigation was “woefully

i nadequat e.” H|dwin v. Dugger, 654 So.2d 107, 109 (Fla.

1995). Here, counsel was aware of MIler’s childhood, his

subst ance abuse problens, and his nental health issues.

¢ MIler argued below that trial counsel was ineffective for
failing to obtain a PET scan. Dr. Krop, however, had not

seen the need for one at the tinme. It should be noted that
Dr. Krop’s testinony of frontal |obe danmage was unrefuted
at the original penalty phase. Had Eler presented the

testinmony of Dr. Wi, the State could have countered with
the testinony of Dr. Holder that MIler’'s brain appeared to
be conpletely normal and then argued that Dr. Krop’s
di agnosis of frontal |obe disorder was suspect because it
coul d not be corroborated by objective testing.



Trial counsel made strategic decisions about what parts of
this wealth of material to present to the jury. Sonme he
presented; sone he did not. Hi s decisions were the product
of informed judgnent, after alternatives were considered
and rejected. Strategic decisions by an experienced
attorney who has conducted a reasonable investigation are

virtual ly unassail abl e. Cats v. Singletary, 141 F.3d 1018,

1023 (11'" Gir. 1998); Maharaj v. State, 778 So.2d 944, 951

(Fla. 2000).

MIller's various factual premses are either wholly
unsupported by the record or, at least, refuted by
substantial and conpetent evidence supporting the trial
court’s rejection of Mller’s claim of i neffective
assi stance of counsel. The record, interpreted in the
light nost favorable to the judgnent below, sustains a
conclusion that Eler’s investigation and preparation was at
the very least constitutionally adequate, if not exenplary.
The strategic decisions he nade based wupon that
investigation and upon his extensive experience cannot
reasonably be faulted. Even if they could be, MIler has
utterly failed to denonstrate prejudice.

| SSUE 11|

THE TRI AL COURT CORRECTLY REJECTED M LLER S CLAI M
THAT TRI AL COUNSEL WAS | NEFFECTI VE W TH REGARD TO
M LLER S PRI OR VI OLENT FELONY CONVI CTI ON



MIler argues here that trial counsel was ineffective
for failing to “mtigate” his prior nurder. What counse
shoul d have done, he argues, was to present the facts of
the prior nurder and the “mental health issues” that MlIler
was experiencing at the tinme, as shown by the concurrent
and prior nental health records and the North Carolina
judge’s sentencing order allegedly finding nental problens
reducing his culpability for the 1986 nurder.

MIller has presented nothing that trial counsel did
not know at the time of the trial. Mller is nmerely
engaging in the kind of after-the-fact second guessing of

trial counsel’s strategy that Strickland warns against.

466 U. S. at 689 (“Judici al scrutiny of counsel's
performance mnust be highly deferential. It is all too
tenmpting for a defendant to second-guess counsel's
assi stance after conviction or adverse sentence, and it is
all too easy for a court, exam ning counsel’s defense after
it has proved unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonable.”).

Eler did not want to dwell on the prior nurder
conviction; better in his view to let the State put it in
and then nove on to mtigation. This was reasonable

strat egy. As Strickland adnoni shes us, there are




“countl ess ways” to try a case. Oher attorneys m ght have
pursued a different strategy, but Eler’'s strategy was not
constitutionally unreasonabl e.

Nor can M|l er denonstrate prejudice. He argues that
the introduction of his nental health records would have
mtigated his prior nurder by showi ng that he | abored under
mental disabilities at the tinme he conmtted it. However
the records also would have infornmed the jury that, three
years before commtting this nurder, MIller had tried to
kill his own brother. The records would al so have shown
that MIler had not been especially renorseful, and had
spurned the offer o continued treatnment for his problens.
Finally, the records indicated that MIler had commtted
the nurder in retaliation for some mnor argunent, after
| eaving the scene, obtaining a weapon, and then returning
to kill. Wiile a judge’'s finding that he had nenta
problens at the time of the prior nurder mght have been
supported a defense argument that the nurder was not so
bad, proof of the actual circunstances of the killing,
coupled with nedical records of MIller’s previous violent
assault on his own brother and reports that MIler was not
genui nely renorseful afterward, mght have persuaded the
jury that the Mller’s claim of renorse in this case was

not genuine, that the prior killing had really been a first



degree nurder and that the judge had sinply been too
| eni ent . In short, the evidence that MIler now clains
shoul d have been presented was, as Eler recognized, a “two-
edged sword” (9R 1572-73).

El er presented expert and famly testinony to support
mtigation of al cohol and substance abuse, famly
background, and brain damage. In a case in which a
defendant with a prior conviction for nurder had brutally
murdered a sl eeping honel ess person and brutally assaulted
(and seriously injured) a second sl eeping honel ess person,
just a few years after having been released from prison on
the first nurder, Eler obtained a 75 jury recomrendation
M Il er cannot denonstrate any reasonable probability that
he would have been better off by presenting additional
evi dence of dubious mtigating val ue.

The trial court properly rejected this claim of
i neffectiveness.

| SSUE | I |

THE TRI AL COURT CORRECTLY DENIED MLLER S CLAIM

THAT TRI AL COUNSEL VWAS CONSTI TUTI ONALLY

| NEFFECTI VE FOR FAI LI NG TO OBJECT TO

PROSECUTORI AL ARGUMENT

MIler contends that Eler was ineffective for failing
to object to three argunents made by the prosecutor during

cl osing argunents. MIller's brief does not identify the



al l egedly inproper arguments by citation to the original
trial record. However, he contends the prosecutor: argued
that MIller wuld have comnmtted a second nurder but for
the intervention of Jimmy Hall; inproperly vouched for
Hall’ s credibility; and inproperly invoked synpathy.
Initially, the State wuld note that Mller is
foreclosed from raising an issue of inproper prosecutorial

argunent for the first time on postconviction. Spencer V.

State, supra, 842 So.2d at 60-61. Any issue of
prosecutorial argunent at trial nay be addressed only in
the context of ineffective assistance of counsel; Mller
bore the burden to prove that trial counsel’s performance
was both deficient and prejudicial.

A. MIller first argues that the prosecutor argued non-
statutory aggravating circunstances by suggesting that
MIller would have committed a second nurder but for the
intervention of Jimy Hall. Al t hough, as noted, Mller
does not cite to the trial record or specifically identify
the allegedly inproper argunent, in his notion for
postconviction relief he cites to Volune 10, pp. 698, 7083,
704, 710 and 716-17 of the original trial record (2R 209-
10). The significant thing about these citations is that
they are all to the guilt phase of the trial (the penalty

phase argunents are in Volume 11). Thus, although it



cannot be discerned from Mller’'s appellate brief, the
argunents he is conplaining about are all guilt-phase
argunents. The prosecutor obviously was not arguing non-
statutory aggravation or any other penalty phase issue.
| nstead, the prosecutor was addressing the guilt-phase
contested issue of MIller's state of mnd, as it related to
premedi tation, which MIller vigorously contested at trial
and on appeal. Because his argunents were reasonable
inferences from the evidence and were relevant to a
di sputed guilt-phase issue, they were not objectionable.
Significantly, on appeal the State argued these sane
circunstances of the crinme to argue that this was a first
degree nurder; noting that MIler had argued on appeal that
“this was a killing caused by an accidental extreme use of
force due to an inpulsive act,” the State argued:
Even Mller . . . admtted intentionally

striking the victim what he contended was that
he only neant to knock the victim out and not to

kill him The jury, however, was plainly
entitled to rej ect Mller's sel f - serving
statenments and testinony as unworthy of belief in
light of all the circunstances of the case.

MIIler hi nsel f showed police how he had
adm ni stered “full-blown” swngs, raising the
pipe over his head and swinging down to the
victims head (8R 536-37). Jinme Hall testified
that not only did MIler have both hands on the
pi pe and was swinging it “wth full force” (7R
316), but the pipe was so dripping wth the
victinms’ blood that, with every sw ng, blood was
“slung up on the wall and onto the ceiling” (7R
318-19). The nedical examner testified that



Mller hit Albert Floyd in the head at |east
three times. And the damage he did--crushing the

victims skull in three places, bursting his
eyeball, and fracturing four of his teeth--is
totally inconsistent with any claim that Ml er
only intended to knock out, not kill, the victim

And he did not attack only Floyd; when Linda
Ful | wod woke up and said sonething, Mller
attacked her too. And even though, unlike Floyd,
she was awake and able to throw her hands up to
defend herself, and even though Mller was
interrupted by the appearance of Jimrme Hal

during his attack on Fullwood, Mller stil

severely injured her; she suffered a concussion

two broken fingers, several fractured ribs, and
injuries to her arm severe enough to have
required multiple surgeries. These sinply are
not the kinds of injuries caused by one who
intended nerely to knock sonmeone out and
“accidentally” used just a bit too nmuch force.
Because conpetent evidence existed from which
reasonable jurors could infer preneditation to
the exclusion of all other inferences, the tria

court did not err in allowwng the state’'s
preneditation theory of first degree nurder to go
to the jury.

Answer Brief of Appellee, Case No. 93,792, pp. 35-37
(internal citations omtted).

As this Court noted in its opinion on direct appeal,
Ful | wood suffered “a concussion, one broken arm two broken
fingers and several fractured ribs.” 770 So.2d at 1146-47
(fn. 2). G ven the serious injuries that MIler inflicted
to Linda Fullwod before being interrupted by Jimry Hill,
and the other evidence in the case, the prosecutor’s
argunent was a reasonable inference from the evidence, and

Mller's state of mnd at a tinme contenporaneously to the



attack on Albert Floyd was relevant to both preneditation
and felony nurder. The argunment was not inproper, and Eler
did not perform deficiently by failing to object to it.
Further, M Il er does not suggest that any om ssion of trial
counsel at the guilt phase was prejudicial, and, given the
strength of the evidence, it could not have been.

B. M1l er next conplains that the prosecutor
i nproperly vouched for the credibility of Jinmy Hall. He
contends that a prosecutor may not express an opinion or
even inply that a witness is telling the truth.

An attorney, including a prosecutor, should not argue
facts not in evidence or express a personal opinion about
the credibility of a witness. However, an attorney clearly
is entitled argue reasonable inferences from the evidence
and to argue credibility of witnesses or any other relevant
issue so long as the argunent is based on the evidence.

Craig v. State, 510 So. 2d 857, 865 (Fla. 1987) (“Wen

counsel refers to a wtness or a defendant as being a
‘“liar,” and it is wunderstood from the context that the
charge is nmade with reference to testinony given by the
person thus characterized, the prosecutor is nerely
submtting to the jury a conclusion that he is arguing can
be drawn from the evidence. It was for the jury to decide

what evidence and testinony was worthy of belief and the



prosecutor was nerely submtting his view of the evidence
to them for consideration.”). Viewing the argunent in
context (10TR 716-18), it is clear that the prosecutor did
not express his personal opinion or “vouch” for Hall. He
sinply argued based on the evidence that Hall’s testinony
was credible despite his felony convictions. Juries not
only may, but should, evaluate witness credibility based on
the evidence presented to them and credibility argunents
based upon the evidence and reasonable inferences from the

evidence are not i nproper. Gorby v. State, 630 So.2d 544,

547 (Fla. 1993) (“It is inproper to bolster a wtness’
testinmony by vouching for his or her credibility. [Gt.]
No i nproper bolstering occurred here, however. Rather, the
prosecutor’s coments sinply drew the jury’s attention to
evidence of the expert’s experience and qualifications
after defense counsel sought to cast doubt on her testinony

in cross-examnation.”).’

" The cases cited by MIler do not say what he clainms they
say. For just one exanple, he clains that WIllians V.
State, 747 So.2d 474, 475 (Fla. 5" DCA 1999) says it is
reversible error for a prosecutor to argue that a w tness
is telling the truth. Initial Brief of Appellant at 73.
What WIllianms really says is: “A prosecutor may argue any
reasons, if supported by the evidence, why a given wtness
m ght or m ght not be biased in a case, but the prosecutor
may not properly argue that a police officer nust be
bel i eved sinply because he is a police officer.”




Eler’s belief that the argunent at issue was not an
exanple of inproper bolstering (9R 1533A-35) was not
unreasonable, and the trial court correctly rejected
Mller's claim that Eler was ineffective for failing to
object to this argument.® In addition, MIler has failed to
denonstrate prejudice.

C. Finally, MIller contends that trial counsel was
ineffective for failing to object to prosecutorial argunent
that MIler had not cared that the victimhad a famly and
friends “who loved and cared for him” but wanted the jury
to hear that MIler had people who |oved and cared for him
(7TR 946, 966). The State would note that Section
921.141(7), Fla. Stat. expressly allows the State to
present and “argue” victim inpact evidence. Mor eover, our
United State Suprene Court has explicitly recognized the
State’s “legitimate i nt erest in count eracti ng t he
mtigating evidence which the defendant is entitled to put
in, by remnding the sentencer that just as a nurdered
shoul d be considered an individual, so too the victimis an

i ndi vi dual whose death represents a unique |loss to society

8 Even if the argunent had been objectionable, Eler
reasonably coul d have decided not to object, but to respond
to the State’s argunment in his own closing, as he did when
he pointed out that Hall had testified only under threat of
contenpt, in contrast to MIler who had turned hinself in
and then testified voluntarily even though he could not
have been conpelled to do so (10TR 737, 744-45).



and in particular to his famly.” Payne v. Tennessee, 501

U. S 808, 825 (1991) (i nternal citations omtted).
“[Tlurning the victim into a faceless stranger at the
penalty phase of a capital trial . . . deprives the State
of the full noral force of its evidence and nay prevent the
jury from having before it all the information necessary to
determ ne the proper punishnment for a first-degree nurder.”
Ibid (internal quotations and citations omtted).

The State would contend that the prosecutorial
argunent at issue here was not objectionable at all. Even
if it were, however, trial counsel’s decision to respond in
his own closing rather than objecting cannot be deened

deficient attorney performance. Thomas v. State, 838 So.2d

535, 542 (fn. 8) (Fla. 2003). The trial court properly
rejected this claimof ineffectiveness.
| SSUE |V

THE TRIAL COURT CORRECTLY FOUND M LLER S JURY-

| NSTRUCTI ON CLAI MS PROCEDURALLY BARRED. THEY ARE

ALSO MERI TLESS

MIller contends here that Florida s capital sentencing
procedures are unconstitutional because jury instructions
i nproperly shift the burden of proof, denigrate the role of
the jury, and fail adequately to define mtigation. These

obviously are clainms that could and should have been raised

at trial and on direct appeal. They may not be raised for



the first time on postconviction. E.g., Teffeteller wv.

Dugger, 734 So.2d 1009 (Fla. 1999). Thus, they are
procedural | y barred.

The State would note, in addition, that MIler’s claim
that the instructions given failed adequately to define
mtigation was not raised below Thus, it is additionally
barred, as it was neither presented to, nor ruled upon, by

the trial court. Thomas v. State, supra, 838 So.2d at 539.

M1l er does not even argue that counsel was
ineffective for failing to object to these instructions,
but the State would note that trial counsel cannot be
deened ineffective for failing to object to a standard jury
instruction which had not been invalidated at the tinme of

the trial (or since). Thonpson v. State, 759 So.2d 650,

665 (Fla. 2000).
Finally, the clains raised here have been rejected

repeatedly by this Court. See, e.g., Burns v. State, 699

So.2d 646, 654 (Fla. 1997) (rejecting claim that standard
jury instructions denigrated role of jury); Bowes V.
State, 804 So.2d 1173, 1177 (Fla. 2001) (rejecting claim
that standard instructions failed to define mtigation

adequately); Denps v. Dugger, 714 So.2d 365 (Fla. 1998)

(rejecting claim that Florida’s standard penalty-phase



instructions inproperly shift the burden of proof to the
def endant) .

The trial court correctly rejected the two clains that
MIler presented below (5R 867-68). The remaining claim
has not been preserved for appeal, and is both procedurally
barred and neritless.

| SSUE V

M LLER S CLAIM THAT DEATH IS NOT AN APPROPR ATE

SENTENCE IN THI'S CASE | S PROCEDURALLY BARRED AND

MERI TLESS

MIller ~contends, as he did below, that he is
“innocent” of the death penalty. Hi s argunent, however,
bears no resenblance to that raised bel ow. In CaimV of
his motion for postconviction relief, Mingin asserted that
he was i nnocent of the death penalty because the sentencing
court erred in instructing the jury on, and finding, the
prior violent felony aggravator and the pecuniary-gain
aggravator (2R 219-21). The trial court summarily denied
this claim noting that MIler’s 1986 conviction for second
degree nurder had not been set aside and renmained a valid
convi cti on, that this Court had wupheld the wuse of
cont enpor aneousl y-conm tted fel oni es (here, aggr avat ed
battery of Linda Fullwood) to support a finding of the
prior violent felony aggravator, and that the pecuniary

gai n aggravator had been properly found (2R 865-66).



M|l er does not conplain about this finding on appeal;
i nstead, he argues that “substantial” mtigation presented
at the evidentiary hearing, including evidence of Mller’'s
mental problens at the tine of the 1986 nurder, his abusive
and dysfunctional famly and the results of the PET scan,
conpel reconsideration of the proportionality of his
sent ence. Much of this has been addressed previously.
There was in fact no “substantial” new mtigation. That
MI1ler had sone nental issues was known to the jury and to
the trial court. His nental issues are the sane now Dr.
Krop’s opinion remains the sane. No reliable “new famly
background evi dence has energed, except that we now know of
an additional act of violence by MIIler against a nenber of
his own famly. The results of the PET scan offer nothing
new, indeed, to the extent that Dr. Holder’'s testinony is
credited, Dr. Krop's finding of frontal |obe deficit is, if
anyt hi ng, weakened.

This Court addressed the issue of proportionality on
di rect appeal. Its ruling is the law of the case.
MIller is not entitled to relitigate that issue nerely
because he would have tried the case differently. Mller
has shown no “exceptional circunstances” or “manifest
injustice” as would justify reconsideration of an issue

al ready decided by this Court on his direct appeal. State



v. Owen, 696 So. 2d 715, 720 (Fla. 1997) (“this Court has
the power to reconsider and correct erroneous rulings in
excepti onal circunstances and where reliance on the
previous decision would result in manifest injustice”).
Mor eover, having failed to show deficient attorney
performance or prejudice on the part of trial counsel,
MIler cannot denonstrate that his death sentence is
di sproportionate. The same reasons that support trial
counsel’s judgnent about what to present and what to hold
back, and that support the absence of any prejudice from

trial counsel’s decisions, also support the rejection of

any reconsideration of MIller’s proportionality claim

| SSUE VI
MLLER S “RING CLAIM IS PROCEDURALLY BARRED AND
MERI TLESS
The State will not belabor this claim MIler does

not even argue that trial counsel was ineffective for

failing to contest the role of judge versus jury in

Florida’s capital sentencing procedures. He nerely
presents a direct nerits argunent. Because no such claim
was raised at trial or on direct appeal, it is procedurally
barred on postconviction. Furthernmore, his <claim is
meritless. Not only does the prior violent felony

aggravator take this case outside any possible anmbit of



Ring v. Arizona, 536 U S. 584 (2002), but his Court has now

expressly held that Rng is not retroactive. Johnson .

State, 30 Fla.L. Wekly S297 (Fla. April 28, 2005 (“we now
hold that R ng does not apply retroactively in Florida”).
| SSUE VI |

M LLER S “AUTOVATIC  AGGRAVATCR? CLAIM  WAS

PROPERLY REJECTED AS PROCEDURALLY BARRED AN

MERI TLESS; MLLER S OTHER COWPLAINTS  ABOQUT

FLORI DA’ S CAPI TAL SENTENCI NG PROCEDURES WERE NOT

RAI SED BELOW AND ARE NOT PRESERVED FOR APPEAL

MIler contended in Claim XIV of his notion for
postconviction relief that the commtted-during-a-robbery
aggravator is unconstitutional because it is an “automatic”
aggravator (2R 237-38). The trial court correctly found
this claim to be procedurally barred for failure to raise

it at trial and on direct appeal, and also neritless. See,

e.g., Parker v. State, 873 So.2d 270, 286 (fn. 12) (Fla.

2004); Hudson v. State, 708 So.2d 256, 262 (Fla. 1998).

MIller now makes additional <clains of defects in
Florida’s capital sentencing procedures that he did not
make below, either in Gound XIV (which he cites to in his
brief, Initial Brief of Appellant at 95) or, insofar as the
State can determ ne, anywhere else in his of his notion for

postconviction relief.® Thus, his additional clains have

® Gound X alleges that Florida’s capital sentencing
“schenme” is unconstitutional on its face, but only on the



not been preserved for appeal. They are also procedurally
barred for failure to raise them at trial and on direct
appeal . Finally, they are neritless. This Court has
repeat edl y rejected cl ai ns t hat Florida’s capi tal

sentenci ng procedures are constitutional. E.g., Fotopoul os

v. State, 608 So.2d 784 (Fla. 1992).
CONCLUSI ON
For all the foregoing reasons, the judgnent below
shoul d be affirned.
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