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PRELI M NARY STATEMENT

The instant appeal arises from the denial of the
Appel lant’s Mdtion for Post-Conviction Relief by the trial
court. This is a capital proceeding. The record on appea
consists of ten volunes. Volumes |-Vl contain the docunents
filed with the clerk and wll be referenced in the Initial
Brief by volunme nunber, “R’, and the appropriate page
nunber. The remaining volunes contain the transcripts,
which will be referenced in the Initial Brief by volune
nunber, “T", and the appropriate page nunber.

The Appellant, David MIller, will be referred to as
M. Mller. The Appellee, the State of Florida, wll be

referred to as the State.

STATEMENT OF THE CASE

David MIller was indicted by the Gand Jury, Duval
County, Florida, for the first-degree nurder of Al bert
Floyd and the aggravated battery of Linda Fullwood.
(I,R174) M. MIller was convicted by a jury of first-degree
murder on June 26, 1998 and the sane jury returned a death
recomrendation by a vote of 7-5. (1,Rl74) The trial court
sentenced M. M1l er to death on July 24, 1998.

(1,R174; 11, R249- 252)



M. MIller was also sentenced to 25 years incarceration for
aggravated battery as a habitual violent felony offender.
(11, R253- 256)

M. MIller challenged his conviction and sentence in
this Court. Both conviction and sentence were affirnmed on

direct appeal. Mller v. State, 770 So. 2d 1144 (Fla.

2000), rehearing denied, (Cctober 24, 2000).

M. MIller, through counsel, filed a “shell” Mbdtion
for Post-Conviction Relief on Septenber 27, 2001, in order
to toll the tinme periods for federal habeas corpus relief.
(I,R52-81) The State noved for summary denial on October
26, 2001. (1,R93-99) On January 23, 2002, the trial court
granted the State’'s notion for summary denial and granted
an additional 30 days for the filing of an Amended Moti on.
(I, R156-157) The parties stipulated to an order holding the
Anended Mdtion would relate back to the Cctober 2, 2001
filing date.

The Anended Mdtion to Vacate Judgnent of Conviction
and Sentence was filed on WMarch 11, 2002. (I,R173-
200; 11, R201-267) The Anended Motion raised sixteen clains
for relief, summarized as foll ows:

Claiml: Unconstitutionality of public records

exenpti on and acconpanyi ng prejudice
arising fromdeadline for the filing

of the notion prior to receipt of al
2



d ai

d ai

d ai

Cl ai

d ai

Cl ai

d ai

d ai

mill:

mill:

mlV:

m V:

m VI

m VI |

m VI |

ml X

public records. (I,R175-181)

| neffective assistance of trial counsel
infailing to investigate and utilize avail -
abl e evidence; to challenge state’'s case; to
properly object; to request jury instruct-
ions; and to present nitigation where the
mental state of M. MIller was at issue; and
to properly present a voluntary intoxication
defense. (1,R181-200;11, R201-209)

| neffective assistance of trial counsel in
failing to object to inproper and inflama-
tory closing argunents of the prosecutor in
both guilty and penalty phase. (I1,R209-
215A)

| neffective assistance of counsel in failing
to obtain an adequat e nment al heal t h
evaluation and failing to provide necessary
materials to a nental health consultant in
order to ensure that a proper evaluation was
conduct ed.

Unconstitutionality of the death penalty

due to t he use of unconsti tuti ona
aggravating factors and acconpanying jury
instructions including prior violent felony
and pecuniary gain. (ll1,R219-221)

Unconstitutionality of the death sentence
due to repeated instructions which denigrate
the significance of the jury sentencing
recomrendation. (11, R221-224)

Unconstitutional shifting of the burden of
proof to the defendant as to appropri ate-
ness of the death penalty and as to the
denonstration of mtigating factors and
aggravating circunstances. (I1,R224-226)

: Unconstitutional limtations on counsel
conducting juror interviews. (Il,R226-229)

Execution by lethal injection/electrocution
3



is cruel and unusual punishnment. (11, R229-
231)

ClamX Execution of the inconpetent is cruel and
unusual . (11, R231)

ClaimXl: Unconstitutionality of the death penalty
due to arbitrary and capricious inposition
(1, R232)

Claim Xl'l: Denial of adequate direct appellate review
due to deficient record on appeal.
(11, R232-235)

ClaimXlI1: Ineffective assistance of counsel in
failing to adequately investigate and
present mtigating factors present in the
prior convictions of M. Mller. (Il,R235-
237)

Claim XI'V: Unconstitutional use of the contenporaneous

felony convictions to satisfy the prior
vi ol ent felony aggravating circunstance.
(I'l, R237-238)

ClaimXV: Unconstitutionality of non-unani nous

sent enci ng recommendati on for death.
(1'l, R238- 244)

The State filed their response on My 9, 2002.
(I'l,R286-307) The State asserted that no relief was
warranted and no hearing was necessary on Clainms | and
VXIV. (I1,R290; 298; 299; 300; 302-306) The State agreed that
the hearing was necessary on Cainms I|i; I1Il and 1V
(11, R294; 296)

The trial court conducted a Huff hearing on Septenber

17, 2002. (X, T1287) Defense counsel then suppl enented

4



claims 6, 7, 9, 14, 15 and 16 with Ring clains. (X, T1291-
1292) The State continued to oppose an evidentiary hearing
on any clains other than clains 2, 3 and 4. (X T1294)
Def ense counsel requested an evidentiary hearing on any
claim containing an elenment of ineffective assistance of
counsel . (X, T1294-1300) Defense counsel agreed that no
evidentiary hearing was necessary on clains 8, 9, 10, 11,
12, 13 and 14. (X, T1303-1317)

The trial court issued an Order on Cctober 2, 2002,
granting an evidentiary hearing on Cains 2-4, 8, and 13.
(11, R397) The trial court ruled that no hearing was
necessary on Clainms 14, 15 and 16. (I1,R397)

On June 20, 2003, defense counsel Heidi Brewer advised
the trial court that M. Mller would need to have new
counsel appointed to him due to the closing of the Ofice
of Capital Collateral Representatives as the result of
| egislative action. (IC R712-717) The trial court then
reappointed Ms. Brewer as registry counsel. (IC, R727-728)
Co- Counsel, Robert A. Norgard, was appointed on COctober 6,
2003. (1V, R759)

An evidentiary hearing was conducted before the
Honor abl e Hal dane Taylor, Circuit Judge, on Novenber 4 5,
2003. (IX;X) Witten closing argunents were subnmitted by

5



both the State and defense counsel. (1V,R775-798;V, R799-
838) Final oral argunent to the court by each of the
parties was held on February 9, 2004. (X, T1776-1828)

The trial court entered an order denying the Anmended
Motion for Post-Conviction Relief on April 23, 2004.
(V, R841-1000; VI, R1001- 1177).

A tinely Notice of Appeal was filed on My 7, 2004.

(VI , RL178-1179)

STATEMENT OF THE FACTS

The following sunmarizes the testinony presented at
the evidentiary hearing on Novenber 4-5, 2004:

Refik Eler represented M. Mller at his trial.
(1'X, T1482) M. Eler’s ultimate goal in this case was to get
a life recommendation fromthe jury. (IX T1559) He didn't
feel there was nuch of a guilt phase. (IX, T1559)

M. Eler began to practice law in 1986 wth the State
Attorney’s O fice. (11X T1483) M. Eler stayed in county
court for six to nine nonths, then noved into the Speci al
Prosecution Division specializing in economc crine.
(1'T,1484) M. Eler did not prosecute any first-degree
murder cases to trial. He served as second chair on one
first-degree case, basically conpleting work assigned to

6



him by the lead attorney. (T,R1483) That case did not go
to trial. (1X T1484)

M. Eler left the State Attorney’s Ofice in 1989 to
enter private practice, where he continues at the present
time. (IX T1484) Since 1989 M. Eler has tried or co-tried
six or seven cases where the death penalty was sought.
(I' X, T1485) M. Eler served as lead counsel in penalty
phase in roughly half of those cases. (I|X T1487)

M. Eler attended the public defender sponsored “Life
Over Death” training semnars. (IX, T1487) From 1989 t hrough
trial in this case M. Eler attended nore than six training
semnars. (1X-T1488) M. Eler had a copy of the training

manual Defending Capital Cases in Florida. (12X T1489) He

had read the manual . (I X, T1489)

M. El er bel i eved that a defense I|awer was
responsible for investigating mitigation and narrowing it
into a fashion that jurors could understand. (IX T1489-90)
Col l ecting records and talking to famly nmenbers were the
investigative nmeans M. Eler generally used to gather
mtigation information. (IX, T1490)

In M. Mller’'s case the Public Defender had done a
substantial anmount of the mtigation investigation, so M.
Eler was “pretty fortunate”. (12X T1490)

7



When investigating nental health issues M. Eler seeks
a confidential expert to determ ne conpetency, but pretty
much defers to the expert for any follow-up. (IX T1491)
Dr. Harry Krop was already working on this case when M.
El er took over because he had been retained by the Public
Def ender. (I1X,T1491) M. Eler believed that Dr. Krop was a
| eadi ng expert in t he ar eas of psychol ogy and
neur opsychol ogy. (I1C, T1492) M. Eler acknow edged that the
deci si on about what evidence to present to a jury or the
court is a decision that the attorney nust nake. (1X, T1499)

M. Eler presented the testinony of Dr. Krop during
the penalty phase on two areas: (1) to establish a non-
statutory mtigating factor of frontal |obe deficit and (2)
to establish M. Mller’s ability to adjust to long-term
incarceration. (IX T1493) Sone evi dence of drug and al cohol
usage was testified to by Dr. Krop as well. (IX, T1493)

M. Eler acknow edged that wusing a nental health
prof essional to develop mtigation is extrenely inportant.
(1 X, T1497) A nental health professional can offer testinony
as to the psychol ogical inpact that dysfunctional famli al
acts have upon an individual. (IX T1497) This opinion would
be outside the scope of what the famly nenbers woul d be
able to testify to. (IX T1495)

8



Only three famly nenbers, Dr. Krop, and M. Mller
testified at penalty phase. (11X T1495) The fam |y nenbers
testified briefly during penal ty phase about t he
dysfunctional famly situation, with very limted testinony
of child hood abuse and parental alcoholism (IX T1495)
Dr. Krop did not testify about any psychol ogical inpact
t hese events had on M. Ml ler.

M. Eler believed that Dr. Krop interviewed M.
Mller's famly nenbers. (1X T1496) Dr. Krop had asked
perm ssion from the public defender to do this. (I1X T1496)
M. Eler believed that Dr. Krop had the benefit of
background materials on M. MIller and had talked with the
famly and M. Mller. (1X T1498) M. Eler felt that Dr.
Krop woul d have been able to offer an expert opinion as to
t he psychol ogical inpact that the abusive childhood and
dysfunctional famly had on M. MIller. (11X T1499) Dr. Krop
did not testify as to the psychol ogical inpact the events
of chil dhood had on M. Ml ler.

M. Eler acknow edged that the sentencing order of the
trial court referenced the death of one of M. Mller’s
siblings and the death of his cousin. However, the order
stated that an absence of testinony in either the guilt or
penalty phase as to the enotional trauma suffered by M.

9



Mller as a result of the deaths led to a determ nation
that this mtigation evidence was entitled to little weight
by the trial judge. (IX, T1502)

Li kewi se, very little evidence of childhood abuse and
a dysfuncational famly was presented as mtigation.
(I X, T1503) M. Eler agreed that he failed to present
evidence relating to the psychological trauma suffered by
M. Mller as a result of these abuses, though such
evi dence could have been devel oped through a nental health
professional. (IX T1503) M. Eler acknowl edged that this
evi dence would have been inportant for the jury and trial
judge to hear. (I1X T1504) M. Eler’s reason for not
presenting this testinony was because he didn't think that
Dr. Krop told him that this was a feature he needed to
bring out. (IX T1504)

Some evidence was presented through M. Mller’s
not her, Yvonne Jordan, a sister, and a brother of M.
MIler's history of drug and al cohol abuse. (1X T1504) M.
Eler recalled that their testinony had been that M. Ml er
began using alcohol at age 18 or 19 while he was in the
Navy, and that it nmade him nore tal kative. (IX T1505) Once
again, M. Eler did not ask Dr. Krop to testify about the
vari ous psychol ogi cal and enotional ramfications of a

10



subst ance abuse disorder and the long term effect it would
have had on M. MIller and how such |ong-term addictions
woul d have affected M. MIller’s judgnent on the nght of
the homcide. (IX T1506) M. Eler only focused on M.
MI1ler’s drug/al cohol usage on the night of the incident.
M. Eler did not try to present any evidence which would
have established M. Mller’'s attenpts at treatnment and the
system c failures of those treatnent prograns. (IX, T1509)

No nedical records relating to M. Mller’'s nental
health were presented to the jury. (11X T1509) M. Eler
t hought t hat some information in the records was
detrimental to M. MIller and didn't want to admt that
evidence to the jury. (IX T1510) M. Eler agreed that the
records contained nuch relevant mtigation evidence.
(1X T1511)

M. Eler admtted to being famliar wth the
concept of motions in limne. (I1X T1568) He w Il wusually
file a nmotion in limne if he anticipates a problem with
evi dence. (I'X, T1568) He doesn’ t usual |y antici pate
potential areas of inproper argunent by the State that
woul d necessitate a nmotion in limne. (IX T1569) M. Eler
did not seek a pretrial ruling fromthe court to determ ne
what the court would have permitted the State to introduce

11



as rebuttal evidence to the information contained in the
medi cal records. (IX, T1513) M. Eler couldn’t renenber what
was in the records that he thought was so bad that it
justified excluding all the records, he could recall only
one itemin the records that referred to one instance of
aggressive behavior by M. Mller during treatnent. This
consisted of a statenent that M. MIler had pushed another
patient. (11X T1513)

M. Eler believed that showing a defendant has had
previ ous involuntary hospitalizations due to nental health
issues was detrinental. (I X, T1514) M. El er thought
evidence of nmental illness which required hospitalization
woul d undercut an argument that M. MIller was a good
candidate for rehabilitation in prison. (IX T1514) In M.
Eler’s opinion the fact that a defendant had been
previously conmitted to a nmental institution was sonething
he would never want a jury to hear. (IX T1515) Wen asked
why a diagnosis of alcohol dependence with psychol ogical
dependence, cocai ne dependence with psychol ogi cal
dependence, cannabi s abuse, and schizoid personality
di sorder three or four nonths before the nurder occurred
was not relevant mtigation and how that evidence would
open the door to testinmony that M. M| er pushed soneone

12



in the nmental hospital, M. Eler only responded that Dr.
Krop considered these things. (1'%, T1516) M . El er
acknowl edged that he did not have Dr. Krop testify about
M. Mller’s many contacts with nmental health agencies and
his involuntary hospitalization for attenpting to harm
himself and his brother three or four nonths prior to the
hom cide. (12X, T1517;1519) M. Eler did not have Dr. Krop
testify about the life-long adult addiction to drugs and
al cohol suffered by M. MIler and the psychol ogical and
enotional inpact those addictions had on him (X, T1518)
M. Eler presented no evidence of the treatnment that M.
M I 1ler had sought during his life. (X, T1518)

M. Eler first clained that he did not present all the
above-referenced testinony because it would have been
detrinmental to M. Mller. (XI,T1521) M. Eler could not
offer a single negative point that Dr. Krop could have been
cross-examined on if he had testified about what the
al cohol and drug problens neant to M. MIller. (IX T1521)

M. Eler finally acknow edged that “I’m not sure that
woul d have been a bad thing” to have had Dr. Krop testify
inthis area. (IX, T1521)

M. Eler didn't know if Dr. Krop evaluated M. Ml ler
to determne the I evel and effect of the trauma he suffered

13



as a result of the death of his sibling and cousin.
(11X, T1516) M. Eler didn't present any testinony by Dr.
Krop on this issue, he only presented the fact that a
sister and nei ghbor had died. (XI,T1516) M. Eler could not
point to any bad things that would have cone out had Dr.
Krop testified in this area. (IX T1522) M. Eler then
claimred he didn't present this testinony because he
deferred to Dr. Krop (I1X T1522) M. Eler admtted that the
| awyer asks the questions in court, not the doctor.
(XI, T1522)

M. Eler did not have Dr. Krop testify as to the
psychol ogi cal inpact childhood abuse and a dysfunctional
famly had on M. MIller. (IX T1518) M. Eler chose not to
follow up on any of the psychol ogical testinony, despite
having it available to him (X, T1519-1520) Wil e believing
such evidence was detrinmental, he did choose to present
sone very limted factual testinony about al cohol usage and
chi | dhood abuse only fromfam |y nenbers.

M. Eler agreed that a defense attorney has the duty
to exclude or mnimze the aggravating circunstances the
state relies upon. (I1X T1522) In this case M. MIller had a
previous conviction for second-degree nurder in North
Carolina. (1X T1522) M. Eler recalled that M. MIIler had
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pled guilty to that offense. (I X T1522) M. Eler could not
recall presenting any evidence or naking any argunment to
the jury to mtigate this prior conviction other than the
fact of the guilty plea. (IX, T1522-1523)

M. El er was famliar with the circunstances
surrounding the prior second-degree nurder conviction. M.
Eler knew that M. MIller had been evaluated by two nental
health professionals because of nental health issues in
that previous case and the North Carolina judge nmde
specific findings that nment al problems significantly
reduced M. MIller’'s culpability for that of f ense.
(1C,T1523;1572) He did not present any evidence of the
judicial findings made in North Carolina which mtigated
the prior conviction to the jury or trial court in this
case. (I1X T1523;1572)

M. Eler did not think that it was inportant to
present evidence of the circunstances surrounding a prior
conviction to the judge or jury. (I1X T1524) M. Eler
acknow edged judicial opinions which tal ked about the need
to mtigate prior felonies by showi ng the circunstances of
what happened and nmeke them not as serious as they m ght
seem (I1X T1524) M. Eler didn't do it because he doesn't
like to dwell on the negative and didn’t want to show t hat
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M. MIller already had “one bite at the apple”. (IX T1524)
M. Eler agreed that everybody already knew that M. Ml er
had “one bite at the apple” because both the jury and trial
court were going to be told of the conviction irrespective
of whether or not evidence of the facts surrounding it were
presented. M. Eler admtted that giving the jury and trial
judge information about the circunstances surrounding the
pri or conviction would not have allowed otherw se
i nadm ssi bl e evidence to cone before the jury. (IX T1573)

M. Eler acknowl edged that an unexplained prior
conviction for second-degree nurder was a significant
aggravating circunmstance. (1C T1525) M. Eler believed a
reasonable way of dealing with this aggravator was to
“gloss over it” and not let the State talk about it.
(1C, T1526) M. Eler also acknowl edged that he knew the
State was not planning to put on testinony about the
underlying facts of that conviction because he had seen
their witness Isit. (XI,T1526) M. Eler presented nothing
to mtigate the prior judgnent for second-degree nurder.
(1X, T1527)

M. Eler did not present evidence of nmental mtigation
at the time of the instant hom cide. (IX T1524) M. Eler
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didnt Jlook at the psychological reports because he
believed that Dr. Krop had, so he didn't present that
evidence to the jury. (X, T1525)

M. Eler was questioned on why he did not object to
nunmerous argunents nmade by the State. (I1X T1527) M. Eler
had no independent recollection of the particular points
and had not reviewed the notion for post-conviction relief
prior to testifying. (X ,T1527) M. Eler did not quarrel
with what the transcripts reflected was argued by the
State. (X, T1528)

M. Eler agreed that an attorney in any case has the
responsibility to preserve the errors in the proceedings
for appellate review. (Xl,T1529) M. Eler agreed that if an
issue is not objected to at the trial level, it is waived
for appeal wunless it rises to the |evel of fundanental
error. (XI,T1529) M. Eler acknowl edged that appellate
courts rarely find fundanental error, even though he hadn’t
done much research into fundanmental error. (IX T1563-1564)
M. Eler agreed that it is inportant to object to inproper
argunent by the State in certain instances. (IX, T1529-1530)

M. Eler doesn't object to argunent over small issues
because he doesn’t want the jury to dislike him But M.
Eler did state that “.1f there’s fundanental error, I'm
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going to object whether the jury like me or doesn't Iike
me.” (I1X T1557) M. Eler doesn't object to argunent at
times because he didn't want to lose his “bond” with the
jury over small issues. (IX T1533A;1558;1567) M. Eler
acknowl edged that there is a jury instruction that deals
with jurors not holding the objections of counsel against
the defendant. (1X T1567) M. Eler didn’'t know if he ever
asked for it in this case. (1X T1567)

M. Eler does not believe in objecting to things which
he considers to be in the “gray” area such as where a
prosecutor’s argunment crosses the 1line of acceptable
argunment, but is not fundamental error. (IX T1563) M. Eler
acknow edged that many objectionable events happen during
trials that are reversible error if objected to, but wll
not rise to the level of fundanental error. (IX T1563-1564)
VWhen asked what the attorney has to do in order to preserve
reversible error, M. Eler first stated he didn't
understand the question, but agreed that an objection and
nmotion for mstrial would be one way to preserve a record.
(1 X T1656)

M. Eler didn't object to numerous argunents by the
State that M. MIller would have killed M. Fullwod but
for the intervention of Jimy Hall because he didn't feel

18



the argunment was affecting the jury. (1X T1530) M. Eler
did agree that having the State argue that this would have
been a double hom cide but for the actions of a third party
was pretty bad. (11X, T1537) M. Eler ternmed it “a very
zeal ous prosecution argunent.” (IX T1538) The prosecutor
actually made this argunment on six different occasions.
(I'X, T1538) Upon reviewing the argunment, M. El er thought
that maybe he should have objected. (IX, T1530;1533) Even
M. Eler was willing to admt that this argunent did not
hel p his case. (IX, T1533A) M. Eler also acknow edged t hat
cunul ative error can be a factor and six tinmes was quite a
bit. (1X T1568)

M. Eler admitted that prosecutorial vouching for the
credibility of his wtness is sonmething that should be
objected to. (1 X, TL533A) When confronted wth the
prosecut or vouching for the credibility of Jimmy Hall, M.
El er seemed confused and wasn't sure if the argunment was
i mproper. (11X, R1534) M. Eler didn't think that arguing to
the jury that a witness had told the truth was vouching for
their credibility. (11X T1534) M. Eler also admtted to
being famliar with case |law which prohibited an attorney
fromstating to the jury whether a witness is lying or
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telling the truth. (1X T1535) M. Eler thought that this
i nst ance of prosecutori al m sconduct was pretty
i nsignificant.

M. Eler agreed it was not appropriate for the State
to argue the lack of synpathy for the victim as neans of
attacking mtigation. (1X T1535) M. Eler, when confronted
wth the State’s closing argunment on this point, admtted
it was obj ecti onabl e ar gument for penal ty phase.
(I X, TL535A; 1536) He should have objected, but at the tine
he didn't think it was significant. (IX T1535A;1536) M.
El er sonetinmes doesn’t object to these types of argunents
because he “takes them and turns them around in his
closing.” (1X T1536) He hoped he did that in this case, but
he didn’t renenber. (IC, T1536)

Ms. Debra Lee is a substance abuse counselor and
social worker in Charlotte, North Carolina. (IX T1586) She
works for the Salisbury VA Mdical Center. (IX T1587) In
1994, she worked as an outreach counsel or for honel ess and
chronically nmentally ill veterans with the goal of hel ping
them to gain access to needed health-care services.
(I X, T1587) The VA provided funding for outreach activities
to honeless shelters, canps, bridges, wherever honeless
peopl e congregate for the purpose of interview ng people in
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order to conduct an assessnent that will lead to finding
prograns to assist them wth health-care needs. This
includes treatnent for nedical needs, substance abuse, and
psychiatric treatnent. (IX T1588)

Ms. Lee worked with M. MIller for an 18 nonth period,
beginning in 1994, in North Carolina. (IX T1580) She net
M. MIller in a day shelter and hel ped hi m secure treatnent
for substance abuse and al coholism (IX T1589) During her
contact with M. MIller they spoke at Ilength about his
famly history, including his father’s al coholism physical
and sexual abuse, his witnessing the rape of both of his
sisters, and the eventual suicide of his sister and cousin.
(I'X,T1589) M. MIller would becone very upset when talking
of these things. (IX T1589) It took alnost a year before
M. MIller agreed to treatnent, which is not unusual anong
the chronically honeless. (IX T1590)

M. Mller eventually agreed to be evaluated by a
psychiatrist and medical doctors. (1X T1590) Initially,
out patient treatnment was agreed upon for M. Mller due to
some concerns about his |evel of commtnent to treatnent.
(XI', T1590) During this treatnent M. MIller had difficulty
mai nt ai ni ng sobriety. (X, T1591) After M. MIIer
denonstrated a conmtnent to treatnment, the decision was
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made to switch to inpatient treatment. (1X T1597) In the
fall of 1996, M. Mller entered a 30 day inpatient
treatment program (X, T1591; 1596)

M. Mller entered into a substance abuse unit.
(I'X, T1591) Treatnent records from this program were
admtted as Defense Exhibit A (IX R1591) During treatnent
Ms. Lee characterized M. MIller as quiet, wth a tendency
to isolate hinself. (1X T1592) M. MIler was depressed and
very paranoid about what would happen to him in the VA
hospital. (X, T1592) M. MIller had a previous suicide
attenpt, so his self-isolation was cause for concern.
(I'X, T1596) He had sone problens wth groups in the
begi nning due to the pressure to open up in these settings,
which led to increased depression. (1X T1600) In response
to his increased depression, a program of nore intensive
one-on-one therapy was began in part for a concern that M.
MIler could hurt hinmself. (1X T1597) At one point there
was sonme concern that M. MIller needed to be in an acute
psychiatric unit, but the decision was eventually mde to
keep him at the substance abuse unit. (IX T1597)

M. MIller was diagnosed with schizoid personality
di sorder on Novenber 22, 1996, as a result of his abusive
chil dhood, his witnessing of the rapes of his sisters, his
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own sexual abuse, and the suicide of his sister. (IX T1599)
The instant offenses occurred on WMarch 17, 1997, four
months later. (IX T1601)

During her entire contact with M. MIller, M. Lee did
not see him act out. (11X T1592) M. Mller shared his
previous |legal problems with Ms. Lee. (IX T1593) M. Mller
told her that he had gotten into an argunent w th soneone
at a roomng house and that he had shot the person.
(I' X, R1612) He served seven years in prison and was rel eased
not too Ilong before he sought help from M. Lee.
(I'X, T1612; 1621) Ms. Lee found M. Mller to be very
r enmor sef ul and extrenmely saddened by his actions.
(I' X, T1593) She believed he was plagued by what had happened
and often expressed that he should be punished for it.
(XI, T1612)

M. MIller had a history of abusing many substances,
including hallucinogens such as Valium and Quaal udes,
cocai ne, marijuana, crack cocaine, and significant anounts
of al cohol. (1X T1593)

Ms. Lee was aware that M. MIller had a famly history
of nmental illness, including schizophrenia. (X, T1595)
There was a question of concern as to whether M. Mller
al so suffered fromthis. (IX, T1595)
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M. MIller was di scharged on his 30'" day, Novenber 27,
1996, with a referral to return to the m ssion he had been
staying at prior to the inpatient program and to continue
out-patient psychol ogical counseling. (1X T1601) M. Mller
wanted to go to the half-way house, but that didn't happen
because there weren't any. (Xl ,T1602) M. MIller returned
to the sane environment he had been in prior to treatnent.
(I' X, T1602) A short tine later he left town. (X, T1602)

Ms. Lee stated that a person with a discharge plan
such as that given to M. Mller, coupled with his history,
has | ess than a three percent chance of success. (X, T1602)
It is now well-recognized that persons who return to the
same environnent do not fair well. (Xl,T1603) Today, M.
MIler would have been placed in an aftercare program wth
housing available for up to two years and other support.
(I'X, T1603) M. Mller’'s only stable housing as an adult
occurred during the mlitary or when he was incarcerated.
(X, T1603) The services provided to honeless persons,
especially those such as M. MIller, have evolved greatly
since 1994-1996. (IX, T1607) Now, there are supportive
services in the comunity that just did not exist in 1996.
(I'X,T1608) It would not be realistic to have expected M.
MIller to succeed once he was di scharged in 1996.
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(1%, T1622)

Ms. Lee was contacted by public defender Al an
Chi pperfield in this case. (I'X T1604) It was her
understanding that he represented M. Mller. (IX T1604)
She spoke with him and his investigator. (11X T1605) She was
not contacted by anyone else until a week before this
heari ng, when she was asked to testify. (IX, T1605) She had
never heard the nanme Refik Eler. (X, T1605)

Dr. Joseph Chong Sang Wi is a physician at the
University of California, Irvin College of Medicine.
(1 X, T1624) He is the clinical director of the Brian |maging
Center and associate professor in the Departnent of
Psychiatry. (I1X T1624) The primary focus of the Brian
| magi ng Center is the adm nistration and interpretation of
PET scans and PET scan studies of neuropsychiatric
di sorders such as schizophrenia, Alzheiner’'s denentia,
Par ki nson’s di sease, and traumatic brain injury. (1X T1624)
Only 20-30 centers nationwide wutilize PET scans for
neur opsychiatric  purposes. (I'X, T1625) Dr . Wi is a
preem nent researcher in studies of PET scans involving
cocai ne addi cti on, depr essi on, and schi zophr eni a.
(I X, T1626) He conducts pharnmaceutical studies to test the
ef fectiveness of antipsychotic nmedications for treatnent as
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well as treatments for cocai ne additions and depression.
(1X T1627)

According to Dr. Wi, an MRl scan |ooks at the brain
structure and determnes if the shape of the brain
structure is altered in any way. (IX T1630) A PET scan
| ooks at the function of the brain. You can have a portion
of the brain that is structurally intact but does not
function. (IX, T1630) An MRl scan of a cadaver would show a
perfectly normal brain shape, an intact brain, but a PET
scan would show no function. (IX T1631) The PET scan shows
the |Ilevel of brain function as neasured by sugar
nmet abolism (IX T1632) The nore active a particular area of
the brain is the nore sugar that part of the brain
consunes. (IX T1633) These areas of activity, or sugar
nmet abol i zati on, are col or-coded on the PET scan filns- high
activity areas are colored with hot colors such as red,
noderate areas of netabolismwth yellow or green, and |ow
net aboli sm areas with blue. (IX T1633) The nechani cs of how
PET scans are obtai ned has been in use over 20 years and is
a science that is generally accepted in the scientific
comunity. (IX, T1633-1636)

PET scans help to corroborate neuropsychol ogical test
data. (11X, T1637) Dr. Wi was provided with the results of
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psychol ogi cal tests that Dr. Krop performed on M. Mller.
(1 X, T1638) Dr. Krop diagnosed frontal |obe problens.
(I'X,T1638) Dr. W’s actual evaluations of M. Mller
corroborate that conclusion. (IX T1638) The PET scan of M.
MIler showed a pattern of abnornmal decrease in frontal
| obe activity, especially in the orbital frontal |obe area
and in the relative pattern of activity of the frontal | obe
relative to the occipital lobe. (1X T1639) M. Mller’s
scan | ooked nore like that of a schizophrenic, also in |ine
with Dr. Krop’s diagnosis of schizophrenic spectrum
di sorder. (IX, T1640) Dr. Wrs findings were that M.
MIller showed a significant decrease in the functioning of
the frontal cortex of the brain, especially the orbital
frontal cortex, a pattern of netabolic hyperfrontality with
a decrease in the frontal occipital gradient, and netabolic
decreases in the subcortical area. (IX T1642) This was an
abnormal brain with frontal |obe deficit. (1X T1642) This
determnation is consistent with a schizophrenia spectrum
di sorder as identified by Dr. Krop and docunented in the
records of M. MIller. (IX T1643)

Schi zophrenic spectrum disorder is characterized by
soneone who has synptons that are schizophrenia-like, but
who does not necessarily neet the full-blown diagnosis
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under the DSM1V-R for schizophrenia. (I1X T1644) This
di agnosi s woul d include behaviors such as being w thdrawn,
odd behaviors, paranoia, and poor social functioning.
(I'X, T1644-1645) M. Mller’'s famly history is also highly
i ndi cative of schizophrenia. (IX T1645) M. MIller reported
sone auditory hallucinations, just not persistent enough
for a full-blown diagnosis of schizophrenia. (X, T1645)

There is a correlation between childhood abuse and
neur obi ol ogi cal vulnerability. (XI,T1646) |If soneone who
has sone sort of frontal |obe abnormality is subject to
chi | dhood abuse, the |I|ikelihood of aggression increases.
(I'X, T1646) M. Mller is an exanple of soneone with a
neur obi ol ogical vulnerability. (Xl,T1647) There is an
increased |ikelihood of aggressive inpulses, loss of
judgnent, and an inhibition of inproper inpulses in sonmeone
with frontal | obe |esions, such as M. Mller. (IX T1647)

The instant PET scan was done in 2002. (1X T1649) The
hom cide occurred in 1997. (I1X T1649) Dr. W did not
believe there was any change in M. Mller’s brain between
1997 and 2002. (I X T1649)

Dr. Harry Krop, a psychologist and the director of
Community Behavioral Services, focuses his practice on
forensic psychiatry. (X, T1691) Dr. Krop was retained as a

28



mental health expert in this case by public defender Al an
Chi pperfield in 1997. (X T1693) M. Chipperfield requested
that Dr. Krop review conpetency and sanity as related to
M. MIller and to do an analysis of his drug/alcohol
i ntoxication and nental health problens on the day of the
hom cide. (X, T1694) M. Chipperfield also suggested in a
letter to Dr. Krop possible mtigating factors that he felt
needed to be explored in the area of renorse, famly
situation, and prison record. (X T1695) Dr. Krop was sent
sone information by M. Chipperfiled after the public
defender investigator had interviewed sone famly nenbers.
(X, T1695) M. Chipperfiled also provided Dr. Krop with a
list of records he felt were inportant, which included
school records, mlitary records, prison classification
records, VA records, and psychiatric records. (X T1695) M.
Chi pperfield provided a copy of M. MIller’s confession, as
well as, other information relating to the homcide.
(X, T1695) Dr. Krop did not have the benefit of a PET scan
in 1997. (X, T1696)

Dr. Krop had since received a copy of Dr. WI's report
and a report froma Dr. Holder. (X T1697) He was famliar
with Dr. Wrs findings. (X T1696) Dr. W’ s findings were
consistent with the abnormalities that Dr. Krop had
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detected in his neuropsychol ogical testing of M. Mller in
1997. X, T1697) Dr . Krop’s 1997 diagnosis was also
consistent with earlier diagnosis. (X T1697)

Dr. Krop had reviewed his records regarding tine he
spent consulting with M. Eler. (X T1698) H's records
reflected a one-half hour consultation on July 6, 1998,
during M. Mller’s trial. (X T1698) Dr. Krop testified in
M. Mller’s trial on July 7, 1998. (X, T1698) He m ght have
spoken to M. Eler for a few additional mnutes before he
testifield. (X T1698)

Dr. Krop did not recall speaking to M. Eler about
possible mtigation. (X T1698) He believed he provided a
report of his findings, which included concerns about the
dysfunctional famly, cognitive defects in the frontal
| obe, and the results of psychological testing to either
M. Chipperfield or M. Eler. (X T1700) Dr. Krop did not
recall having any discussion with M. Eler wherein he
advised M. Eler to refrain from presenting certain areas
of mtigation. (X T1700) He did not create a situation
where M. Eler would have deferred to his opinion about
what shoul d or should not be presented. (X T1700-1701)

Dr. Krop stated that in 1997 he had clearly identified
a |l ong-standing history of drug and al cohol abuse by M.

30



MIller. (X T1701) M. MIller’s substance abuse contributed
to his psychiatric problenms, I|ed to depression, and
ultimately led to hospitalization. (X T1702) Dr. Krop
bel i eved that these facts would support a mtigating factor
that has been utilized in other cases he has been invol ved
in. (X, T1702) Dr. Krop felt that he had enough information
in 1997 that he could have testified as to the
psychol ogi cal effects the addictions had on M. Mller.
(X, T1702-1703) Dr. Krop could have testified how the severe
personality disorder M. Mller suffered interacted wth
his addictions and cognitive defects. He could have
testified how these factors inpacted on M. Mller’'s
j udgnment making ability, inmpulse control, and so forth had
be been asked the appropriate questions by M. Eler.
(X, T1703)

Dr. Krop could have also testified about adjustnent
di sorders that M. MIller had faced which led to a |life of
homel essness. (X, T1704) The conbination of nmental health
issues M. MIller faced would not usually be conductive to
the seeking of voluntary treatnent. (X T1704) It would not
be likely that M. MIller, given his diagnosis, would seek
out-patient treatnment on his own following his discharge
fromthe 30 day treatnent program unl ess he had significant
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support and efforts expended by others to ensure he
continued treatnment. (X T1714)

It was Dr. Krop’s opinion that the 30-day treatnent
program that M. MIller entered into shortly before the
instant offense was not sufficient to address his probl ens.
(X, T1713) Individuals who suffer from the |ong-standing
mental health issues that M. MIller suffers from usually
require long and extensive out-patient treatnent, which
woul d necessarily include nedication and psychotherapy on
an on-goi ng basis. (X T1713)

Dr. Krop testified at the evidentiary hearing that M.
MIller reported to himsignificant enotional deprivation in
his childhood and significant physical abuse by an
al coholic father. (X T1705) M. MIller believed his father
was capable of killing his nother. (X, T1705) Her
victim zation caused her to be a very negative person who
verbally and nmentally abused M. Mller. (X T1706) Dr. Krop
interviewed three famly nenbers, including Ms. Mller,
for the purposes of devel oping additional information about
the circunstances of M. MIller’s youth. (X T1706) Dr. Krop
was surprised that he was not asked by M. Eler to address
his findings in these areas in his testinony, especially
after he had brought this area of mtigation to the
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attention of M. Chipperfield in his initial letter to
def ense counsel . (X, T1707)

M. MIller also spoke with Dr. Krop about the suicide
of his sister and cousin. (X, T1707) The death of his sister
was especially traumatic because M. MIller was closest to
her. (X T1708)

M. MIller talked with Dr. Krop about the w tnessing
of the rape of his sisters by two male cousins. (X T1708)
Wen M. Mller told his father what he w tnessed, he was
accused of lying and beaten. (X, T1708)

According to Dr. Krop, nedical records reflected that
M. Mller received Ilittle out-patient nmental health
treatnment. (X, T1709) M. Mller did receive an extensive
evaluation at the Dorothea Dix Hospital when he was in
acute crisis in 1983 and there were nedical records from
1986, the tine of the North Carolina second-degree nurder.
(X, T1709) All medi cal records Dr . Kr op revi ewed
substantiated a long-standing history of nmental health
problens. (X, T1709)

M. MIller was court-ordered into the Dorothea Dix
Hospital win 1983. (X T1710) The psychiatric reports
diagnosed M. Mller wth adjustnent disorder, alcohol
abuse, and m xed personality disorder w th avoi dance,
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schi zoid, and borderline features. (X, T1711) The eval uater
in 1983, directed the North Carolina trial court to
potentially mtigating factors present in that episode,
which include the history of alcohol abuse, M. Mller’'s
intoxication at the tine of that offense, and a history of
enot i onal pr obl ens associ at ed with an under | yi ng
personality disorder. (X, T1712) These findings were
consistent with Dr. Krop’s current findings. (X T1712)

Dr. Krop felt that M. Mller’'s admssion to a VA
hospital in 1996 several nonths before the instant hom cide
was significant in confirmng the continuing nental health
difficulties that M. MIller had suffered from for years.
(X, T1710)

Dr. Krop testified in the penalty phase of the trial.
(X, T1725) He was able to provide only a cursory explanation
for the basis of his opinion under the questions proposed
to him by M. Eer. (X T1725) Dr. Krop opined that a
cursory reference to a particular record is significantly
different from being asked to describe the details of the
record that is pertinent to the diagnosis or testinony.
(X, T1726) It is inportant to get into the substance of the
mat eri al contained in the records and to develop
significant facts which support his opinion and give the
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jury the proper insight into the defendant. (X, T1726) Dr.
Krop’s testi nony at t he evidentiary heari ng was
significantly different from that at trial. (X T1726) For
exanple, at trial Dr. Krop was not asked any questions
about M. Mller’'s psychiatric records, anything which
related to the 1983 offense, or M. MIller’s perceptions of
the dysfunctional famly environment and its effect on him
(X, T1726)

Wiile Dr. Krop did not find that M. MIller suffered
froma “mjor nental illness”, but that is a termof art.
(X, T1727) Dr. Krop firmly believed that M. MIller has
serious psychol ogi cal problenms and serious enotional
problems and those were operating at the time of the
i nstant hom cide in 1997. (X T1727)

The prosecution presented the testinony of Dr .
Lawrence E. Holder, a clinican at Shand’'s Hospital and a
supervisor in the admnistration of PET scans. (X T1730)
During the period of tine that Dr. Holder was training and
at the time he becane board certified in nuclear nedicine,
he received no training relating to PET scans. (X, T1751) He
had been a clinical professor of radiology for two years at
Shands. (X, T1733) H's areas of research focus on radio
nucl i de bone imaging in orthopedic sports nedicine and
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trauma, RSD, and tunor imaging. (X T1751;1752-1753) He is
not published in the area of PET scans and has not
publ i shed any materials related to the brain. (X T1754) Dr.
Hol der has no specialized training in the area of
psychiatry. (X T1755) He focuses on the diagnosis of
medi cal conditions as a determ nate of treatnent. (X, T1738)
Dr. Hol der has only done PET scan reviews for five or fewer
years since PET scans hae only been around clinically for
three or so years. (X, T1756) He primarily does exam nations
ordered by nmedical doctors as opposed to psychiatric
testing. (X T1739) Dr. Holder has testified before in civil
cases, but never in a crimnal case. (X T1738)

The use of a PET scan is a subset of nuclear nedicine.
(X, T1735) Dr. Holder reviewed the PET scans of M. Mller
and the report of Dr. Wi. (X, T1741) He also very briefly
reviewed sonme trial testinony. (X T1742) In Dr. Holder’s
opinion M. MIller’'s PET scans were of adequate technical
quality. (X T1743) Dr. Holder found no focal cortical
abnormalities and no non-cortical abnormalities. (X T1744)
He opined the PET scan as normal. (X T1744) Dr. Hol der
admtted that there is debate in the nedical conmunity as
to what constitutes “normal” v. “abnormal”. (X T1748) Dr.
Hol der did not find any abnormality in the frontal | obe
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area. (X, T1745) Dr. Holder admtted that the imges in
Def ense Exhibit 6 (those of M. MIler and a control inmage)
were different. (X, T1760)

Dr. Holder did not disagree with the results of the
neuropsychol ogi cal tests performed by Dr. Krop. (X T1757-
1758)

Dr. Holder has never utilized a visual vigilance test,
as was used by Dr. Wi in this case. (X T1746) He believed
the increased glucose activity observed in M. Mller’'s
scan was consistent with a visual stinmuli taking place.
(X, T1746)

Dr. Wi was recalled by the defense. (X T1764) Dr. W
believed that the differing opinion reached by Dr. Hol der
was due to his unfamliarity with the visual vigilance test
coupled with his |ake of experience in reviewi ng scans of
both  normal and schizophrenic patients during the
performance of those tasks. (X T1764) Dr. Wi noted that the
use of the wvisual vigilance test and his conclusions
regarding the results of that test in the instant case was
supported by peer reviewed literature (which included 50
articles that he personally authored) specifically
addr essi ng schi zophrenia as conpared with nornmal responses.
(X, T1765) Dr. Wi felt that experience with this application
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of the PET scan is inportant when analyzing the test that
should be used and the type of pathology being assessed.
(X, T1765) While Dr. Holder has many interests, he does not
have a special interest or any experience in the area of
PET scans of the brain involving neuropsychiatric illness.

(X, T1766)

SUMVARY OF THE ARGUMENT

| SSUE 1| : Trial counsel was ineffective in failing to
present to the jury and trial court significant mtigation
evidence in dereliction of his duty to reasonably
investigate, prepare, and present evidence of mtigating
circunstances. Trial counsel wholly failed to present any
evidence of M. Mller’s long-term nental health and
enotional illness, his nedical history which included both
voluntary and involuntary hospitalizations for nental and
enot i onal issues and drug/ al cohol dependenci es, t he
testimony of M. Mller’s nental health case worker from
the VA just prior to the tinme of the hom cide, testinony
denonstrating the systemc failure of treatnent prograns at
the time of M. Mller’s placenent in 1997, evidence
establishing |ong-term poly-substance abuse, and evidence
of continued renorse for the prior conviction. Trial
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counsel’s failures severely prejudiced M. Mller as the
trial court rejected mtigating factors which this evidence
undeni abl y est abl i shed.

| SSUE 1 1: The trial court erred in finding that tria
counsel’s decision to forgo the presentation of evidence
during the penalty phase or to the court which mtigated
the prior violent felony aggravator did not constitute
ineffective assistance of counsel. Substantial informtion
was present and available through the nedical records of
t he defendant and sentencing docunents from North Carolina
whi ch woul d have established that the prior conviction for
second-degree nurder was substantially mtigated by the
mental health, enotional, and addictive disorders suffered
by the Appellant at the tinme of that offense. O her
evidence would have established the Appellant’s continued
great renorse for that previous conviction. Trial counsel’s
failure to attack/mtigate this aggravating circunstance
severely prejudiced the Appellate, both during the
trial/penalty phase proceedings and in the direct appeal
This aggravating factor fornmed the whole basis for the
i mposition of the affirmance of the death sentence.

| SSUE 111 . The trial court erred in finding that tria
counsel was not ineffective by failing to object to
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numerous and repeated instances of inproper prosecutorial
argunent in both the guilt and penalty phase of trial where
trial counsel admtted that such objections m ght have been
proper and where counsel’s stated reasons for his failure
to object were based upon his erroneous understandi ng and
interpretation of the use of fundamental error and the need
for contenporaneous objections to reversible error in order
to preserve appellate issues. The deficient performance of
counsel prejudiced the Appellate because the repeated
i nstances  of i mpr oper, i nfl anmat ory, and prejudicial
argument undermined the reliability of the jury verdict and
sent enci ng reconmrendati on.

| SSUE | V: Nunmerous jury instructions given in this
case are unconstitutional. Fl ori da standard jury
instructions inperm ssibly shift the burden of proof to the
defendant in penalty phase by requiring that the defendant
establish mtigating factors and then show that they
out wei gh t he aggravati ng factors; t he i nstructions
unconstitutionally mnimze and denigrate the role of the
jury in the capital sentencing process and they fail to
advise the jury as to the nature, neaning, and effect of
mtigation evidence.

| SSUE V: The sentence of death is disproportionate in
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this case. Testinony presented at the evidentiary hearing
established significant nental health mtigation that was
not presented at the penalty phase. This new evidence
contradicts the rejection by the trial court of nental
health mtigation as set forth in the original sentencing
order and alters the proportionality analysis as previously
determined by this Court. The presentation of copious
records and t esti nony at t he evi denti ary heari ng
chronicling the nental health and enotional issues suffered
by M. MIler, hi s i nvol unt ary and vol untary
hospitalizations, and his |long-standing and debilitating
al cohol and pol y-substance addictions denonstrate the
ineffective representation of trial counsel. Trial counsel
wholly failed to present any of this evidence. The further
mtigation of the prior violent felony aggravator based
upon the Appellant’s previous conviction for second-degree
mur der through the establishnment of significant facts which
mtigate the seriousness and weight which should be
afforded to that conviction render a sentence of death
di sproportionate in this case.
| SSUE VI: The Florida capital sentencing procedure is
unconstitutional because it permts a judge rather than
jury to determ ne sentence and does not require a unani nbus
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recomrendation for death before a death sentence can be
i nposed.

| SSUE VI : The Florida Death Penalty statutes is
unconstitutional as it violated the E ghth and Fourteenth

Amendnents to the United States Constitution.

ARGUMENT

| SSUE |
THE TRI AL COURT ERRED | N REJECTI NG APPELLANT’ S
CLAI M THAT TRI AL COUNSEL WAS | NEFFECTI VE I N | N-
VESTI GATI NG AND PRESENTI NG M Tl GATI NG EVI DENCE
TO THE JURY AND TRIAL COURT AND IN FAILING TO
PRESENT EXPERT MENTAL HEALTH TESTI MONY WH CH
WOULD HAVE DEMONSTRATED THE EXISTENCE OF A
DYSFUNCTI ONAL FAM LY, LONG STANDI NG ALCOHOL AND
DRUG ABUSE BY THE APPELLANT, PREVI QUS FAI LED

TREATMENT, AND THE PSYCHOLOG CAL | MPACT THESE
FACTORS HAD ON THE APPELLANT.

In his Mtion for Post-conviction relief M. Mller
raised the claim that trial counsel was ineffective in
investigating and presenting mtigating evidence to the
jury and in failing to present detailed factual testinony
of the underlying circunstances and facts that Dr. Krop's
concl usi ons were based upon.

The trial court found that Eler’s failure to properly
utilize Dr. Krop and in failing to provide himw th needed
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information was not outside the w de range of reasonable
prof essi onal assistance. (V,R864) The trial court found
that a reasonable nental health exam nation had been
conducted by Dr. Krop in 1997 and that adequate materials
were provided to him (V, R864)

The trial court’s ruling is erroneous. The ruling
overl ooks the fact that M. Eler failed to conduct a
reasonabl e investigation into available mtigation evidence
when he failed to follow through with interviewing Ms. Lee
and when he failed to discuss and consult with Dr. Krop
prior to trial, to conduct an independent review of the
nmedi cal, VA, and other nental health records of M. Mller
and when he wholly failed to present any evidence of M.
Ml ler’s |ongstanding drug/al cohol addiction and history of
mental and enotional problens. Al though the first attorney
on the case, M. Chipperfield, had originally done sone
initial mtigation investigation, M. Eler failed to
continue the investigation and follow through wth the
prelimnary investigation with Dr. Krop. M. Eler failed to
follow through wth the investigation of M. Mller’s
mental health history in North Carolina and utilize M. Lee
as a witness. M. Eler failed to present powerful and
conpelling mtigation evidence which conclusively refuted
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the trial court’s findings as recited in the sentencing
or der regarding the lack of evidence to support
drug/ al cohol addiction and abusive childhood as mtigating
factors. M. Eler failed to present evidence to establish
ot her nonstatutory mtigators that the trial court did not
even consi der.

Once M. Eler assuned representation of M. Mller
from the public defender it was incunbent upon M. Eler to
affirmatively pursue continued investigation and follow
through with the presentation of evidence at the penalty
phase and not sinply rely upon the unfinished investigation
commenced by M. Chipperfield. M. Eler clearly failed in
this regard. M. Eler failed to conpetently conplete the
mtigation investigation or to review that done by the
publ i ¢ def ender.

Two witnesses at the evidentiary hearing testified as
to their contact with M. Eler on this case and the role
that they could have played in establishing mtigation in
this case. Those two witnesses were Ms. Lee and Dr. Krop.

Ms. Lee testified that she was contacted by M.
Chi pperfield in 1997. She heard from himonce, then did not
hear from anyone on this case until one week before the
evidentiary hearing. She was contacted by post-conviction
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counsel and asked to testify. Ms. Lee would have been an
available and willing witness in 1997. M. Lee had never
heard of M. Eler. M. Eler had never spoken to M. Lee
about the mtigation evidence that she could have offered
to support several nonstatutory mtigating factors.

Dr. Krop was originally retained by M. Chipperfield.
He and Chipperfield exchanged sone detailed comunication
on possible mtigating factors and Dr. Krops progress. M.
El er then took over the case.

Dr. Krop testified that he did not recall speaking to
M. Eler about this case but for a brief conversation the
day before his trial testinony. Dr. Krop testified that
this was not normally how defense attorneys work with him
Dr. Krop could not recall ever having influenced or
determ ned for an attorney what evidence would be testified
to before the jury. According to Dr. Krop, the decision on
what evidence to present is nmade by the attorney and is
reflected in the questions that the attorney asks. Dr. Krop
could not confirmM. Eler’s claimthat he deferred to Dr.
Krop’ s opinion on what evidence should be introduced in the
penalty phase. In order to believe M. Eler’s assertion
that it was Dr. Krop’ s opinion about what evidence shoul d
be presented in mtigation that governed the day Dr. Krop
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would have to had flat out lied in his testinony at the
evidentiary hearing. Dr. Krop testified that he was
surprised that M. Eler did not have himtestify about the
underlying facts supporting his conclusions, the nedical
records of M. MIller, or any information about his prior
hospitalizations or the effects of long term pol ysubstance
abuse. Dr. Krop found certain aspects of M. Mller’s
psychol ogi cal history, especially his hospitalization just
four nonths before the homcide, particularly significant,
but M. Eler did not ask himany questions about this.
Claims of ineffective assistance of counsel are

revi ewed under the standards enunciated in Strickland v.

Washi ngton, 466 U S. 668 (1984). Strickland established a

t wo- prong test to determ ne whether or not counsel rendered

i neffective assistance of counsel. Under Strickland a

defendant nust point to specific acts or omissions of
counsel that are ®“so serious that counsel was not
functioning as the ‘counsel’ guaranteed by the Sixth
Amendrment.” 1d., at 687. Second, the defendant nust al so
establish prejudice by “showing] t hat there is a
reasonabl e probability t hat , but for counsel ' s
unprofessional errors, the result of the proceeding would
have been different.” 1d,. at 694. A reasonable
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probability has been further defined as a “probability
sufficient to underm ne confidence in the outconme.” Monlyn
v. State, 29 Fla. Law Wekly S741 (Fla. Decenber 10, 2004).
The standard of appellate review is plenary- this Court
i ndependently reviews the trial court’s |egal conclusions
and defers to the trial court’s findings of fact. |d.

In addressing the specific area of mtigation this
Court has held that counsel has an obligation to conduct a
reasonable investigation into death penalty mtigating

factors. Pietri v. State, 885 So. 2d 245 (Fla. 2004); King

v. Strickland, 748 F. 2d 1462 (1984). This Court nust

consider whether or not counsel’s preparation for the
penalty phase and his presentation of mtigating evidence
was unreasonable under the prevailing professional norns.

Cherry v. State, 781 So. 2d 1040 (Fla. 2000).

Nonstatutory mtigating evidence is evidence which
tends to “prove the existence of any factor that in
fairness or in the totality of the defendant’s Ilife or
character, may be consi dered as extenuating or reducing the
degree of noral culpability for the crine commtted or
anything in the l|life of the defendant which mtigates
agai nst the appropriateness of the death penalty”. Maxwell
v. State, 603 So. 2d 490, 491 n.2 (Fla. 1992)[citing Waters
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Dictionary of Florida Law, 432-33 (Fla. 1992), citing

Rogers v. State, 511 So. 2d 526 (Fla. 1987)]. A mtigating

circunstance need only be proven by the greater weight of

t he evidence. Canpbell v. State, 571 So. 2d 415, 419 (Fla

1990). Tri al counsel Eler did not render effective
assi stance  of counsel when he failed to properly
investigate the nental health and substance abuse
mtigation, failed to properly prepae for trial by
consulting wth the nental health expert, and failed to
present conpelling mtigation evidence which would have
established by the greater weight of the evidence that M.
MIler suffered from severe nmental and enotional problens,
that these problens affected him at the tinme of the
hom cide. Trial counsel’s deficient perfornmance deprived
M. MIller of a reliable penalty phase proceeding. Asay V.

State, 769 So. 2d 974, 985 (Fla. 2000).

l. FAI LURE TO | NVESTI GATE

M. Eler testified that at the tine he took over M.
MIler’s case nuch of the investigative work had been
done for him making him a “pretty fortunate” |awer.
Testinony at the evidentiary hearing established that prior
to M. Eler representing M. MIler he had been represented
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by the public defender. The public defender had retained
Dr. Krop. The public defender had outlined for Dr. Krop
sone areas of potential investigation and procured nunerous
records of M. MIller for Dr. Krop. Dr. Drop had witten a
letter back to the public defender requesting additional
interviews and offering a very prelimnary opinion on
certain mtigation. An initial contact had been made wth
Ms. Lee by the public defender. Unfortunately, that was all
the investigation that ever took place in this case.

M. Eler failed to conplete the investigation, speak
with ay witnesses, and speak with the nmental health expert
prior to trial. Had he conducted a reasonabl e investigation
of his own by effectively conpleting the preparation of the
penalty phase, M. Eer wuld have discovered vital
mtigation evidence.

M. Eler would have learned that Ms. Lee had spent 18
nonths to 2 years with M. MIller just before the instant
case. He would have | earned of the |engthy substance abuse
M. MIller suffered and he would have had a w tness who
could have testified to the extensive duration of that
abuse. M. Eler would have had a wi tness who could have
testified to M. Mller’'s attenpts at treatnent, the |ack
of supportive services to ensure a reasonabl e chance of
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treatment success, his great and continuing renorse over
the circunstance of the previous incident. He would have
found a witness who could have offered conpelling testinony
about the nmental and enotional health of M. MIller from
both his nedical records and from her own observations just
before the hom cide, including the abuse he suffered as a
child. Such testinony would have conclusively rebutted the
trial court’s rejection of the non-statutory mtigating
factors of abusive childhood and substance abuse and
altered the weight given to this mtigating factor in
proportionality analysis by this Court.
Trial counsel Eler failed to properly investigate

the nental health mtigation present in this case. Had he
done so he would have determ ned that the nedical records
contained no record of violence by M. MIller against
another inmate, contrary to his belief. M. Eler would have
| earned that the sole reason that he used a a basis for
his decision to forgo the presentation of nental health
mtigation did not exist. M. Eler wholly failed to
investigate the strength of the nental and enotional health
i ssues when he failed to discuss the case with his own
mental health expert. M. Eler did not review Dr. Krop’s
conclusions with himor discuss the case with himduring
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the pretrial stages. Instead, M. Eler waited until the day
before Dr. Krop was scheduled to testify to speak with him
This conversation with Dr. Krop lasted no nore than one
half hour. If M. Eler was planning on relying on Dr.
Krop’s decision regarding what testinony he should present
as he testified at the evidentiary hearing, then M. Eler
certainly should have taken the tinme to talk to Dr. Krop,
solicit his advice, and make sure Dr. Krop told him what
guestions to ask far in advance of trial. M. Eler instead
did nothing. He did not nmeke the decision about what
evidence to present and he did not let Dr. Krop know that
he was |eaving the decision about what evidence should be
presented to Dr. Krop. M. Eler’s wutilization of his
nmental health expert fell below acceptable standards and
was deficient performance by a capital trial attorney.

As a result of these failures, the presentation of
mtigation evidence was a conplete failure. Dr. Krop didn't
know that M. Eler had delegated his responsibility of
ensuring that evidence was presented to him Dr. Krop
testified only to the questions that M. Eler asked him
which resulted in the omi ssion of conpelling non-statutory
mtigation.

1. FAILURE TO PRESENT M TI GATI ON EVI DENCE
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M. Eler conpletely failed to present any evidence
what soever of the severe nental illness and enotional
di sturbances that M. MIller suffered from M. Mller’s
mental health issues were well docunented through his
nmedi cal records, mlitary records, VA records, and through
the testinmony of famly nenbers and M. Lee. Had M. Eler
presented testinony about M. MIller’s |ongstanding nental
illness and drug abuse the jury/judge would have | earned
that M. MIller had a famly history of schizophrenia. M.
MIler began to exhibit evidence of a schizoid personality
while in the mlitary at age 18, the tine period when his

substance abuse began. M. Mller’s battle with nental

illness continued uninterrupted throughout his life from
t hat poi nt forward. It i ncl uded bot h vol untary
hospitalizations and involuntary commtnents. H's illness

was so significant that his nmental health was recognized
and docunented by the crimnal court of North Carolina.
There M. Mller’s substance abuse, nental illness, and
al coholism were found to be legally mtigating in a second-
degree nurder charge. This illness led to a life of
mar gi nal existence on the streets and a life lived in
honel ess shelters. Coupled with a defined frontal |obe
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deficient, M. Mller’'s substance abuse coupled wth
schi zophrenic and paranoid personality disorder prevented
him from functioning appropriately in society. It led to
great depression. Had M. Eler chosen to present this
evi dence, several non-statutory mtigators including that
M. Mller suffered from severe nental and enotional
probl ens, that he had a schizoid personality disorder, that
he had affirmatively sought nental health treatnent, and
that treatnent had not been successful through no fault
attributable to him would have been established by the
greater weight of the evidence.

This Court affirmed the trial court’s rejection of an
abusive childhood as a mtigating circunstance due to the
| ack of evi dence of severe physi cal injury or
hospitalizations. However, had M. Eler properly presented
evidence available to him the record would have reflected
that M. MIller suffered the psychol ogical effects of an
abused chil dhood. The jury wuld have |earned of
significant incidents in M. MIller's childhood that had a
traumatic i npact on him

The jury/judge woul d have | earned that M. Ml ler
W tnessed the rapes of his sisters by his cousins and that
he was beaten by his father for reporting what he had
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wi tnessed. The trial record would have contained evidence
of the enotional deprivation M. Mller suffered as a
child, the enotional deprivation he suffered as a result of
his nother’s wthdrawal in response to his father’s
violence, and the effect his father’s alcoholism had on
him Had M. Eler presented this evidence, the non-
statutory mtigating factor of an abusive childhood would
have been established by the greater weight of the
evi dence.

The trial court rejected the non-statutory mtigating
factor of drug and al cohol abuse and while that finding was
not affirmed by this Court, this Court found the error to
be harmess in light of the aggravation. However, M. Eler
had evidence available to him that documented a long-term
pol ysubstance abuse and failed to present it. Had this
conpel ling evidence been presented, a finding of harm ess
error by this Court wuld not have been appropriate.
Instead, M. Eler focused only on intoxication at the tine
of the crine.

The only evidence of al cohol abuse that was testified
to by the famly, which was that M. MIler drank and that
he chose to | eave his nother’s residence rather than
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di scontinue drinking. Wiat the jury didn't hear was the
depth of addiction that M. MIller suffered and that his
addi ctions were docunented for nuch of his adult life.

The jury did not learn, or did this Court, that M.
MIler was hospitalized just four nonths prior to this
crime for t r eat nent whi ch i ncl uded subst ance
abuse/addiction. Had M. Eler properly ensured that this
evidence was in the record, the failure to find and assign
weight to this mtigation would not have been harn ess
error.

This case is distinguishable from such cases as Cave
v. State, 30 Fla. Law Wekly S37 (Fla. January 20, 2005).
Cave asserted that his trial attorney was ineffective
because he failed to introduce nental health evidence and
evidence of Cave’s drug abuse. Cave had been eval uated
prior to trial by four nental health experts- three
retained by defense counsel and one hired by the State.
Trial counsel chose not to present nental health testinony
because the testinmony of the experts and their reports
contai ned nuch danmaging information about Cave severely
beating a jail inmate, evidence of anti-social personality
di sorder, no evidence of maor nental illness, and the
finding that Cave had “good common sense at the tine of the
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crine.” The experts <could only have offered positive
testinony about Cave's lowered intellect. Wth regards to
the drug abuse, <conflicting information had been given
about Cave’'s usage that differed fromthat testified to by
a new doctor at the post-conviction evidentiary hearing. In
rejecting the claim of ineffective assistance of counsel,
this Court noted that neither Cave nor his famly had
reported heroin abuse history of any significance to
counsel or to any of the nmental health experts prior to
trial.

In this case M. Eler clained that he did not want to
present the nedical and netal health records of M. Mller
to the jury because they contained a report of M. Mller
pushing a fellow patient at a nmental health hospital. The
records contain no report of any such incident. M. Eler
could not point to any other instance of negative
information contained in the records beyond his own
m sgui ded belief that have the jury hear about the
| ongst andi ng pol y-substance abuse and |ongstanding nental
health issues was not a good idea. M. Eler could not
explain his failure to present this evidence to only the
court if he was concerned about a negative inpact on the
jury. In hindsight, M. Eler conceded that perhaps he
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shoul d have admtted this evidence.

Unli ke the defendant in Cave, M. MIler had reported
his addictive history and prior hospitalizations to Dr.
Krop, his famly reported to Dr. Krop what they knew of his
illness, and numer ous records substanti ating hi s
| ongstanding nental health and enotional difficulties were
made available to Dr. Krop. Dr. Krop was prepared to
testify about M. Mller’s nental and enotional health
i ssues, the failed treatnent, and his poly-substance abuse.
Ms. Lee was available as a witness to testify as to her
contacts with M. MIller shortly before the homcide, his
attenpts at treatnent, the reason that treatnment was not
successful, and other aspects of M. Mller’'s nental and
enotional issues and his poly-substance abuse. M. Eler
failed to investigate and present relevant and conpelling
evidence to either the trial court or the jury. M. Eler
did not denobnstrate “good commopn sense”- it does not appear
that any sense played a role in the decision to forgo the
presentation of conpelling mtigation evidence. The record
in this case denonstrates a failure on the part of M. Eler
beyond that shown in Cave. M. Eler’s lack of preparation
and failures in the penalty phase satisfy both prongs of
Strickland. Reversal is required.
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| SSUE |1

THE TRI AL COURT ERRED | N REJECTI NG APPELL-
ANT” S CLAI M THAT TRI AL COUNSEL WAS | NEFFECT-
| VE I N FAI LI NG TO OFFER EVI DENCE TO M NI M ZE
THE AGGRAVATI NG FACTOR OF PRIOR VI OLENT
FELONY ARISING FROM APPELLANT' S PRI OR
CONVI CTI ON FOR SECOND DEGREE MJURDER

In the penalty phase the State relied upon the
Appellant’s 1983 North Carolina conviction for second
degree nurder to provide the basis for the establishnent of
the aggravating circunstance of prior violent felony. The
State offered into evidence only the judgnent and sentence
for this conviction. No additional testinony as to the
underlying facts of this conviction and subsequent sentence
were introduced as evidence before the jury or trial court.
In sentencing M. MIller to death, the trial court paid
particular attention to this conviction:

The defendant’s prior conviction for nurder is
nost appal li ng and has been given great weight.
The court cannot inmagi ne a greater aggravate-

ing factor unless it pertains to the nethod

of the prior nurder or the nature of the victim
Thi s second murder by the defendant occurred
approxi mately four years fromthe date of the
defendant’'s early release from prison after
serving a nere seven years of his twenty-five
year sentence. The Supreme Court o Florida has
previously held that the death sentence is
appropriate, not mandatory, but appropriate,

in cases wherein one of the aggravating factors
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proven is the defendant’s prior conviction for
murder. [citations omtted]

The trial court had earlier assigned this aggravating
factor great weight in the sentencing order.

Trial counsel Eler testified that one critical role of
defense counsel is to rebut or dimnish the aggravating
factors relied upon by the State. Eler also testified that
in this case his goal was to obtain a life reconmendation
as he perceived few issues relating to guilt. Thus, a
reasoned and effective approach to this case would have
been to nmitigate or dimnish the strength of the prior
conviction as an aggravating factor. Wth that focus in
mnd, Eler offered the follow ng excuses for his conplete
failure to present evidence to the jury and trial court
whi ch substantially mtigated the prior conviction:

M. Eler testified that his nmethod of mnimzing the
prior conviction was to “gloss over it” and not allow the
State to present nore evidence on it. Eler acknow edged
that the State had only introduced the judgnent and
sentence and had no other w tnesses available to testify
about any potentially negative factors relating to the

conviction. Eler was not able to identify a single fact

that he believed the State would bring out that would be
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any nore negative that the existence of the conviction.
When further questioning showed the wunsoundness of his
decision, Eler then clainmed that he didn't want to get into
any of the mental health issues that existed at the tinme of
the prior conviction which mtigated it because he thought
that the VA records would show that M. MIller pushed
another patient. Once again, the decision was fatally
fl awed because no such information is contained in the
medi cal records.

The trial court found that Eler nmde a tactical
decision to mnimze the amount and depth of information
concerning the North Carolina convictions presented to the
jury. (V,R845) The trial court’s conclusions regarding the
reasonabl eness of this decision and that it was tactical is
error.

This Court has recognized for thirty-four years that a
death sentence is a unique punishnment reserved for the nost
aggravated and least mtigated of first-degree nurder.

State v. Dixon, 283 So. 2d 1,7 (Fla. 1973). Logic requires

and M. Eler agreed, that defense counsel has two primary
duties to perform in the penalty phase: (1) to
attack/mtigate the aggravation in order to denonstrate
that the present case is not the nost aggravated of nurders
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and (2) to denonstrate and present evidence establishing
mtigation. In failing to attack/mtigate M. Mller’s
prior conviction, M. Eler wholly failed to effectively
represent M. MIller. Such a failure neets both prongs of

Strickland v. Wshington, 466 U. S. 668, 687, 694 (1984),

which requires that om ssions of defense counsel are “so
serious that counsel was not functioning as the ‘counsel

guaranteed by the Sixth Amendnent” and that the defendant
was prejudiced by the deficient performance such that
confidence in the outconme of the proceeding is undermn ned.

Monlyn v. State, 29 Fla. Law Wekly S741 (Fl a. Decenber 10,

2004) .

The aggravating circunstance of Previously Convicted
of a Felony Involving the Use or Threat of Violence (Prior
Violent Felony) is one of the “nbst weighty in Florida s

”

sentencing calculus.” Sireci v. More, 825 So. 2d 882 (Fla.

2002). It has been well -established by this Court that even
this nost weighty of aggravators can be mtigated by the
presentation of evidence which mnimzes the weight
attributable to this factor. Repeatedly this Court has
reversed sentences of death where the Prior Violent Felony
aggravator existed, but where the underlying facts of that
convi ction reduced the weight that should be accorded to
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that factor.

The defendant in Jorgenson v. State, 714 So. 2d 423

(Fla. 1998), was convicted of first degree nurder. The jury
recomrended death by a margin of 11-1. The State relied
upon the defendant’s prior conviction for second degree
nmurder to establish the prior violent felony aggravator. In
det erm ni ng whet her t he sent ence of deat h was
proportionate, this Court reviewed the facts of the
previous conviction, the Ilength of tinme between the
of fenses, and the mtigation present. This Court reversed
t he sentence of death.

In the case of Johnson v. State, 720 So. 2d 232 (Fl a.

1998), the State relied wupon the defendant’s ©prior
conviction for aggravated assault to establish the prior
violent felony aggravator. The defense presented testinony
during the penalty phase which nmitigated the circunstances
of the prior conviction. This Court, in reversing the
sentence of death, held that the weight accorded to that
nost serious of factors should be mnimzed based upon the
expl anation of the factual circunstances. This Court also
noted the absence of HAC or CCP, the present substantia

mtigation, and reversed the sentence of death. See also,

Larkin v. State, 739 So. 2d 90 (Fla. 1999).
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The principles of Johnson and Jorgenson were clearly
established at the time of M. Mller’'s trial. In Terry v.
State, 668 So. 2d 954 (Fla. 1996), a case contenporaneous
to this case, the State relied upon the defendant’s prior
conviction for aggravated assault to establish the PRV
aggravator. This Court held that the wunderlying facts,
whi ch established Terry’'s guilt as a principal mtigated
agai nst the weight assigned to this factor. In Chaky V.
State, 651 So. 2d 1169, 1173 (Fla. 1995), the defendant had
a previous conviction for attenpted nurder while he was
serving in Vietnam The wunderlying circunstances of the
case caused this Court to assign significantly |ess wei ght

to this aggravator. In Mahn v. State, 714 So. 2d 391 (Fla.

1998), the defendant had a prior conviction of robbery.
However, the facts in that episode established prior that
the defendant drove a get away vehicle after a woman’s
purse was snatched. Again, |essor weight was afforded the
aggr avat or .

M. Eler’s claimthat his strategy was to “gl oss over”
the conviction and not dwell on the negative coupled with
his belief that inaction would shield the jury from further
detrinental information was not a sound strategic decision
based upon a conpetent analysis of the law M. Eler’s
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reasoning was flawed for two reasons: (1) unmtigated prior
violent felony aggravators often result in the sustaining
of a death sentence and (2) failing to mtigate the
aggravator by ignoring it would not prevent the State from
of fering evidence relating to the prior conviction.

Recogni zing the serious nature of the prior violent
fel ony aggravator, this Court has sustained death sentences
where no mtigation of the aggravator was present, and
specifically in sone cases where the prior felony was for

second degree murder. For exanple, in Ferrell v. State, 680

So. 2d 390 (Fla. 1996), this Court sustained a sentence of
deat h i nposed upon the defendant follow ng his conviction

for the shooting of his live-in girlfriend. The sole
aggravator was the defendant’s prior violent felony
conviction for the second degree nurder of his previous
girlfriend. The death sentence was affirmed due to the
striking simlarity between the prior conviction and the
present nmurder. Ferrell was ultimately relied upon by this
Court in affirmng M. MIller’'s death sentence. See also,

King v. State, 436 So. 2d 50 (Fla. 1983), cert. denied, 466

U S 909, 104 S. C. 1690, 80 L. Ed. 2d 163 (1984) (death
sentence affirmed for shooting live-in girlfriend where
prior conviction was for axe-slaying of forner common-|aw
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wife). Gven the existence of these two cases at the tine
of M. Mller’'s trial, M. Eler's decision to forgo an
attack on the prior second degree nurder conviction vhere
facts which mtigated it <clearly existed fell below
reasonabl e standards for capital counsel.

M. Eler’s second excuse for failing to mtigate the
prior conviction was that he wanted to prevent the State
from introducing nore evidence about that conviction that
could be detrinental to M. MIller. This belief is contrary
to what the | aw permts.

In any case where the State seeks to use the prior
violent felony aggravator, the State is allowed to present
the underlying facts of the prior incident subject to the
limtation that the prior conviction cannot be retried.

Ell edge v. State, 346 So. 2d 948 (Fla. 1977). The State is

al so precluded from using prejudicial evidence which is not
necessary to establish the conviction or outweighs any

probative value. Lockhart v. State, 655 So. 2d 69 (Fla.

1995). This principle of law was firmy established at the
time of M. Mller’'s trial. Wether or not the State would
be permtted to introduce negative facts was not dependent
on whether M. Eler presented the findings of the North
Carolina judge and the nental health findings which so

65



clearly mtigated this nost serious aggravator. The State
was |egally allowed to present the factual circunstances of
the prior conviction irrespective of what M. Eler chose to
present in mtigation of the aggravator. M. Eler also
admtted to know ng, from having received the witness |ist
from the State, that the State had not disclosed any
wtnesses who were going to testify about the North
Carolina conviction. There was no State w tness who would
have testified negatively to any presentation of evidence
or records by M. Eler which would have mtigated the prior
conviction. M. Eler admtted that he knew prior to penalty
phase that the State had not secured the presence of any

wi tnesses from North Carolina. The State's strategy was
obvi ous- Way would they wish to present additional evidence
about the prior conviction when that evidence would
mtigate the prior conviction? The fact of the conviction
was the strongest weapon the State had. Any additional
testinmony other than the judgnment and sentence weakened
this aggravator to the disadvantage of the State. Gven the
rule of law permtting the State to introduce the
underlying facts of the prior conviction, it is |udicrous
to believe that if those facts would have strengthened the
State’s case they woul d not have been presented. OCbviously
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it would not have helped the State to have the North
Carolina judge's conclusion regarding the mtigation in
that case to cone before the current judge.

Due to Eler’'s failure to explain and mtigate the
prior conviction, M. Mller was significantly prejudiced
at trial. M. Eler acknow edged that he believed the single
nost inportant factor in the jury recommendation was the
prior North Carolina conviction. This factor was certainly
the nost inportant sentencing consideration to the trial
judge as reflected in the sentenci ng nenorandum Previous
decisions of this Court clearly set forth the great weight
that is afforded to this aggravator during proportionality
analysis. If the jury had know edge of the underlying facts
of the conviction revolving around sel f-defense, especially
the findings of the North Carolina judge that M. Mller
acted with dinmnished capacity due to his nental illness
and addictions, and the enornous anount of renorse that M.
MIler felt even 10 years later, it is probable that the
sentenci ng recommendati on woul d have been different. G ven
that death was recomended by a vote of 7-5, the slinmest
of questionably legal margins, it is nore than probable
t hat t he sane jury would have render ed a l|ife
recomrendation. |If the jury had been apprised of the
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ci rcunstances of the prior conviction, the findings of the
mental health evaluators in that case, and ultimtely, the
ruling of the North Carolina judge which found significant
mtigation present in that case due to the nmental health
i npai rments, enotional inpairnment, and addictions of M.
Mller, it is probable the recommendati on woul d have been
for life. This Court’s affirmance of the death sentence
inposed in this case was prem sed upon a |lack of relevant
informati on which has been sufficient in other cases to
significantly dimnish the weight assigned to this
aggravator in proportionality review Had M. MIller been
provided with effective assistance of counsel at the trial

level there is nore than a possibility that the outcone
woul d have been different, both in the recomendation
returned by the jury and in the review afforded to M.

MIller by this Court in his direct appeal.

| SSUE |11

THE TRI AL COURT ERRED I N REJECTI NG
APPELLANT” S CLAI M THAT TRI AL COUNSEL
WAS | NEFFECTI VE I N FAI LI NG TO OBJECT
TO CLEARLY ERRONEQUS, | MPROPER AND
PREJUDI Cl AL CLOSI NG ARGUMENT BY THE
STATE.

The trial court determned that M. MIler was
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procedurally barred from arguing prosecutorial m sconduct
in the post-conviction proceedings as that issue should
have been raised on direct appeal. (V,R847) The trial court
found that any clains of ineffective assistance of counsel
arising from Eler’s failure to object to the prosecutor’s
closing argunent fell within the wi de range of professional
judgnment to make a tactical decision not to object and did
not amount to ineffective assistance of counsel. (V, R859)
The trial court’s ruling is erroneous and relief should
have been granted to M. Mller.

As in Issues | and 11, the tw-pronged test of

Strickland applies. The standard of reviewis plenary- this

Court independently reviews the trial court’s |egal
conclusions and defers to the trial court’s findings of
fact. Factually, there is no dispute as to whether or not
trial counsel Eler objected. He did not. This Court nust
determine whether the trial court was correct in
determining that the decision of trial counsel to remain
silent fell wthin the reasonable bounds of conpetent

representation of Strickl and.

Over the last several years this Court has indicated a
w I lingness to reverse death cases based upon prosecutori al

m sconduct in closing argunents. Ruiz v. State, 743 So. 2d
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1 (Fla. 1999). In Bertolotti v. State, 476 So. 2d 130

(Fla. 1985), this Court noted that the proper role of
closing argunent in a crimnal case is to serve as a review
of the evidence and the inferences which may be reasonably
drawmn fromthem C osing argunent is not for the purpose of
inflam ng the m nds and passions of the jury.

It is the responsibility of trial counsel to object to
i mproper argunent. Failing to mneke a contenporaneous
objection to inproper argunent not only allows inpropriety
inthe trial to go unchecked, it also waives the issue for
appel l ate review. Fundanental error is rarely found in the
direct appellate review of clains prem sed on prosecutori al

m sconduct. See, Doorbal v. State, 837 So. 2d 940 (Fla.

2003).

At the evidentiary hearing M. Eler was questioned
about his lack of response to nunerous instances of
i mproper argunent by the prosecutor. M. Eler was asked to
respond to the following instances of prosecutorial
m sconduct :

l. Alleging M. MIller Wuld Have Commtted a Second
Hom cide but for the Intervention of a Third

Party.

During closing argunents the prosecutor argued to the
jury that this case woul d have been a doubl e- hom ci de

70



because M. MIller would have killed M. Fullwod but for
the actions of a third-party. This argunent was used on sSix
different occasions during the <closing argunent, an
argunent that even M. Eler terned “very zealous”. M. Eler
opi ned that he didn’'t object because “for whatever reason
at the tine, using ny best professional judgnent, | didn't
think it was significant.” At the evidentiary hearing M.
Eler agreed the comments were pretty bad (but good for the
victim Fullwod). M. Eler opined that he thought this
argunment was |l osing points with the jury.

Section 921.141, Florida Statutes (1997), sets forth
the statutory aggravating circunstances that the State nay
rely upon in seeking the death penalty. This Court has
consistently held that it is inproper for the State to
argue nonstatutory aggravation as a reason for a jury to

reconmmend a death sentence. Allen v. State, 662 So. 2d

(Fla. 1995), cert. denied, 116 S. C. 1326 (1996); Drake v.

State, 441 So. 2d 1079 (Fla. 1983); Mller v. State, 373

So. 2d 882 (Fla. 1979).

The argunent of the prosecutor which exhorted the jury
to return a death sentence because M. MIller would have
killed soneone else if not stopped was asking the jury to
base a death sentence on a nonstatutory aggravating factor.
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This argunent was made no less than six tines. Defense
counsel’s performance fell below an objective standard of
reasonabl eness when he failed to ensure by proper objection
that either a mstrial was granted or appellate review
would be possible for these repeated instances of
prosecutorial m sconduct.

1. Inproper Vouching for the Credibility of a State
W t ness.

M. Eler was read portions of the State’'s closing
argunent wherein the prosecutor told the jury that
convicted felon and unsavory state witness Jinmy Hall was
telling the truth. M. Eler offered his opinion that he
wasn’'t sure if that type of assertion constituted vouchi ng.
M. Eler could not offer a nore direct exanple of vouching,
but he did admt that he did not believe that an attorney
is allowed to state to the jury whether a witness is lying
or telling the truth. M. Eler then retracted sonewhat
admtting that he may have been wong about whether or not
vouchi ng had occurred. (V, R815-816)

A prosecutor may not vouch for the credibility of a
W tness by expressing an opinion as to whether or not the
witness is telling the truth or otherwise inply that a

witness is telling the truth. Kelly v. State, 842 So. 2d
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223 (Fla. P' DCA 2003); DelLuca v. State, 736 So. 2d 1222

(Fla. 4'" DCA 1999); Irving v. State, 627 So. 2d 92 (Fla. 3"

DCA 1993). Prosecutorial coments that a state witness told
the truth are inproper and such coments have been
recogni zed throughout the district courts of Florida as

constituting reversible error. Johns v. State, 832 So. 2d

959 (Fla. 2" DCA 2002) (inproper bolstering required
reversal when coupled with other instances of prosecutorial

m sconduct); Brown v. State, 787 So. 2d 229 (Fla. 29 DCA

2001) (prosecutor conmtted reversible error when he vouched
for the credibility of his wtness, coupled with other

cunul ative error in the argunment); WIllianms v. State, 747

So. 2d. 474, 475 (Fla. 5'" DCA 1999) (reversible error for
prosecutor to argue that a witness was telling the truth);

Fryer v. State, 693 So. 2d 1046 (Fla. 39 DCA 1997)

(reversal required where prosecutor referred to witness as

a “truthful man”); May v. State, 600 So. 2d 1266 (Fla. 5'"

DCA 1992) (prosecutor argued that witness would tell the
truth).

M. Eler's failure to recognize the inpropriety of
this prosecutorial argunent is deficient performance for

capital counsel under Strickland.
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I11. Argunent |nvoking Victim Synpat hy/Jury Synpat hy

The prosecutor nade the follow ng argunment to the
penalty phase jury: “The defendant didn’t care that Al bert
Floyd had a wife, he didn't care that Al bert Floyd had
children, he didn’t <care that A bert Floyd had any
grandchildren, he didn't care that he had a famly and
friends who | oved and cared for him He didn't care. Now he
wants you to car for him he wants you to recomend a life
sentence for him” (V, R817-818)

M. Eler stated that whether or not he would object to
this type of inproper argunent woul d depend on whether it
had been done during gquilt phase or penalty phase.
According to M. Eler, there wasn't as much |eeway for
argunment in guilt phase, but this prosecutorial argunent
appeared to be a comment on the fact that the defense was
asking for nmercy. (V,R816) Wen told that the argunent was
made at the beginning of penalty phase, M. Eler stated he
didn’t know if he would have “gotten up there. Maybe, upon
reflection, but, once again, | didn't think it was
significant at the tinme.” (V, R816)

The prosecutor then continued on with his argunent to
the jury, stating: “.The defendant wants you to only hear
that there are people who | ove and care for the defendant.
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He wants you to hear and focus on his life, his famly, his
problems. Doesn’'t really want you to hear about Al bert
Fl oyd, that he had a wife, children, grandchildren, wants
you to forget that. He was a hard-worki ng man who worked to
support his famly, doesn’'t want you to think about the
people who |oved and cared for Albert Floyd.” M. Eler
stated he didn't find these coments objectionable because
“what | will dois | will turn that around and use that in
mtigation in ny closing argunent against them and so while
not hi ng- 1’ m not sayi ng everything he said hel ped ne, be-

cause obviously it didn't. They had their case, but a |ot
of tinmes what | will do as a strategy or technique is allow

them to argue and then take- because they don't get a

rebuttal, in the penalty phase at |east, and take what
they’re arguing and turn it around to ny benefit. | don't
have the transcript in front of me. | hope | would have

addressed some of those and turned them around agai nst them
to argue and then take- because they don’t get a rebuttal
in the penalty phase at |east, and take what they're
arguing and turn it around to ny benefit. | don’'t have the
transcript in front of nme. | hope |I would have addressed
sone of those and turned them around agai nst them” M.
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Eler admtted, upon reflection he should have objected. No
evi dence was introduced to denonstrate that M. Eler, had
in fact, “turned” anything around in his closing argunent.

M. Eler also acknow edged that a standard jury
instruction exists which advises the jury that they are not
to hold the objections made by the |awer against the
client.

Arugnents which seek to take a mitigating circunstance
(such as that the defendant has a famly and others who
care about hi m and turn it into an aggravating

circunstance is patently inproper argunent. In Hamlton v.

State, 703 So. 2d 1038 (Fla. 1997), the defense had
presented evidence that the defendant was a father and
husband. The prosecutor then argued that the victim was
also a wfe and nother and the defendant had not refrained
fromkilling her. This Court found the argunent inproper.
The incendiary rhetoric used by the prosecutor in this
case had the intended purpose of inproperly inflamng the
jury. Argunent which appeals to the synpathy of the jury is

i nproper. For exanple, in Rhodes v. State, 547 So. 2d 1201

(Fla. 1989), reversible error occurred where the prosecutor
argued that the jury should show the sane |evel of nercy to
t he defendant that he had showed to the victim The
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argunment in this case essentially also urged the jury to
show the sanme level of nercy to M. Mller that he had

shown to M. Floyd. See also, Richardson v. State, 604 So

2d 1107 (Fla. 1992)(inproper for prosecutor to ask the jury
to show the sanme pity and nmercy to the defendant that he

had shown to the victinm; Ubin v. State, 714 So. 2d 411

(Fla. 1998) (prosecutor inproperly concluded argunent by
asking jury to show sane nmercy to the defendant that he had
shown to the victinm.

M. Eler admitted that he was famliar with the use of
notions in limne. M. Eler will wusually file a nmotion in
limne if he anticipates a problem but his normal course
isnt to file themin anticipation of closing argunents.

M. Eler failed to object to any of the aforenentioned
errors. H's reasoning for doing so was prem sed upon a
convoluted and ultimately incorrect wunderstanding of the
concept of fundanental error. M. Eler indicated that he
only objects in closing argunent when the error was soO
egregious that it was fundanental. M. Eler was willing to
acknowl edge that it was “.Probably pretty rare” or “very
rare” for an appellate court to reverse a case based upon a
finding of fundanental error.

The | egal definition of fundanental error is error
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which is unobjected to, yet “reaches down to the validity

of the trial itself to the extent that a verdict of guilty
could not have been obtained wthout the assistance of the

alleged error.” MDonald v. State, 743 So. 2d 501, 505

(Fla. 1999). This legal standard was the sane at the tine
of M. Mller's trial. M. Eler apparently failed to grasp
the ramfications of only objecting to error deened
“fundanental ” because the very nature of fundanental error
is that it requires no objection in order to be preserved
for appeal. A strategy of objecting to only fundanental
error wholly fails to preserve what would otherw se be
reversible error on appeal and reversible error needs an
objection. This nethod of trial defense espoused by M.
Eler fails to satisfy the nost basic of trial |evel skills-
the duty to object to protect the record and to object to
ensure that the defendant receives a fair trial. M. Eler’s
woeful Iy deficient understanding of the basis and need for

objection fell below the Strickland standard which requires

at least mniml wunderstanding of the fundanentals of
record preservation. M. Eler’'s “tactical” decisions to
remain silent in the fact of clear-cut inpropriety were
based upon his ignorance of the rule of [|aw regarding
obj ections, record
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preservation, and the concept of fundanental error. No
tactical notive can be ascribed to an attorney whose

om ssions are based on ignorance. Brewer v. Aiken, 935 F

2d 850 (7'" Cir. 1991) Thus, the trial court’s conclusion
that the failure to object was reasonable was error

M. Eler’s second questionable strategy for not
objecting was due to his concern about appearing in a
negative mnner in front of the jury. M. Eler doesn't
object to “irrelevant 1issue[s] or mnutia” because he
doesn't |like to anger the jury. M. Ee felt that
objecting to any “gray” areas [a gray area, according to
M. Eler, is anything that is not fundanental error] would
convey a negative influence on the jury to the client. M.
Eler felt that objecting would harm his credibility and he
when he was trying to get “cloaked with truth, justice, and
honesty on this side of the table because so many tines
juror...don’t trust defense attorneys.. M. Eler tries to
get juries to trust him by showing “courtesy to counsel”,
whi ch includes not objecting. M. Eler’s rationale for not
objecting out of fear of angering the jury overlooked the
standard jury instruction which advises the jurors that it
is proper for an attorney to object and that a juror should
not hold an objection against an attorney or the defendant.
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M. El er acknow edged his awareness of t hat jury
instruction, but opined that jurors may or may not hold
obj ections against the |awer and he always errs on the
side of caution- “.like | said, unless it is sonething
significant and cunulative, | wll not, unless it’'s
fundanental in ny opinion, object.”

Once again, \V/ g Eler’s cure to his concern of
credibility and jury bond was worse than the illness he
percei ved by failing to |odge proper, f undanent al
objections. M. Eler permtted error termnal to a fair
trial to infect the proceedings.

The second prong of Strickland requires a show ng of

prejudice. M. Mller was significantly prejudiced by M.
Eler's failure to object. He was prejudiced at the trial
| evel due to the cunulative effect the inproper argunent
woul d have had on the enotions and passions of the jury.
The repeated warnings that M. MIler would have killed two
peopl e coupled with the denigration of mtigation and the
urge to reject leniency or nercy led to an environnment
condemmed in nunerous cases from this Court. The “neutral
arena” contenplated in Ruiz, 743 So. 2d at 4 vanished in
favor of a courtroom where enotion ruled the day. Defense
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counsel’s failure to object also prejudiced M. Mller in
his direct appeal. The issue of prosecutorial m sconduct
was not preserved for appellate review

The cunul ative effect of the repeated and inflammatory
argunents of the prosecutor on the jury cannot be ignored.
The ruling of the lower court should be reversed with the
cause remanded for, at mninmum a new penalty phase.

ISSUE IV
FLORIDA’S DEATH PENALTY IS UNCONSTITUT-
IONAL DUE TO NUMEROUS JURY INSTRUCTIONS
WHICH FAIL TO ENSURE THAT DEATH ISNOT
IMPOSED ARBITRARILY.

The Florida Death Penalty sentencing schene is
constitutionally infirm It s pr edi cat ed upon
unconstitutional jury instructions which inproperly shift
the burden of proof to the Defendant to establish
mtigating circunmstances and then show that they outweigh
aggravating factors. The jury instructions mnimze and
denigrate the role of the jury in the penalty phase and
fail to properly instruct the jury as to the nature,
meani ng, and effect of mtigation. The trial court erred in
denying relief on clains 6, 7, 8 and 11. (V, R866-868)

A. The Penalty Phase Jury Instructions Inproperly Shift

the Burden of Proof to the Defendant to Establish
Mtigating Factors and Then Show That the Mtigating
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Factors Qutweigh the Aggravating Factors in Violation
of the Fifth, Eighth, and Fourteenth Amendnents to the
United States Constitution and Article I, Sections 9,
16 and 17 of the Florida Constitution.

Under Florida |aw a capital sentencing jury nust be told
t hat:

.the State nust establish the existence of one or
nor e aggravati ng circunstances before the death
penalty could be inposed...

[ Sjuch a sentence could be given if the State
showed the aggravating circunstances out-weighed
the mtigating circunstances.

State v. Dixon, 283 So. 2d 1 (Fla. 1973); Millaney v.

W bur, 421 U S. 684 (1975). This straight forward standard
was never applied to the sentencing phase of M. Mllers’
trial. The jury instructions in this case were inaccurate
and provided msleading information as to whether a death
recommendation or a l|life sentence should be returned. In
Ground X of the Anmended Modtion for Postconviction relief
M . Ml er asserted that defense counsel render ed
i neffective assistance of counsel by failing to object to

these errors. See, Mirphy v. Puckett, 893 F. 2d 94 (5" Gr.

1990). The jury instructions shifted to M. Mller the
burden of proving whether he should live or die by
instructing the jury that it was their duty to render an
opinon on |ife or death by deciding “whether sufficient
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mtigating circunstances exist to outweigh any aggravating

circunstances found to exist.” In Hanblen v. Dugger, 546

So. 2d 1039 (Fla. 1989), a capital post-conviction action
this Court addressed the question of whether the standard
jury instructions shifted the burden to the defendant as to
the question of whether he should live or die. The Hanbl en
opinion reflects that these clains should be addressed on a
case-by-case basis. In failing to object to these errors,
def ense counsel rendered ineffective assistance of counsel.

See, Murphy v. Puckett, supra

The jury instructions given in this case required that
the jury inpose death wunless mtigation was not only
produced by M. Mller, but also unless M. MIller proved
t hat t he mtigation out wei ghed and over cane t he
aggravation. The trial court then enployed the sane
standard in sentencing M. MIller to death. This standard
obviously shifted the burden to M. MIller to establish
that life was the appropriate sentence and Ilimted
consideration of the mtigating evidence to only those
factors proven sufficient to outweigh the aggravation. The
standard jury instruction given to this jury violated
Florida |aw. This jury was precluded from “fully
considering” and “giving full effect to” mtigating
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evidence. Penry v. Lynaugh, 109 S. C. 2934, 2951 (1989).

This burden shifting resulted in an unconstitutiona
restriction upon the jury' s consideration of any relevant
circunstance that it would use to decline the inposition of

the death penalty. MCesky v. Kenp, 481 U S 279, 306

(1987); Lockett v. Chio, 438 U.S. 586 (1978); and Hitchcock

v. Dugger, 481 U.S. 393 (1987).

The unconstitutional burden shifting violates the
princi pals of the Ei ghth Anendnent and Florida |aw. A death
sentence which results from erroneous instructions is

arbitrary and capricious. MKoy v. North Carolina, 110 S

. 1227, 1239 (1990). [Kennedy, J., concurring]. M.
MIler was forced to prove to the jury that he should |ive.
This violated the Ei ghth Anmendnent and due process under
Mul | aney. The effect of these jury instructions is for the
jury to conclude that it need not consider mnitigating
factors wunless they are sufficient to outweigh the
aggravating factors and from evaluating the totality of the
circunstances as required under Dixon. Counsel’s failure to
object to these erroneous instructions is deficient

performance under the principles of Harrison v. Jones, 880

F. 2d 1277 (11'M Gir. 1989).
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B. The Penalty Phase Jury | nstructions | npr operly
Mnimze and Denigrate the Role of the Jury in the
Penalty Phase in Violation of Caldwell v. M ssissippi,
and Trial Counsel’s Failure to Object Constitutes
| neffective Assistance of Counsel.

In Gound XI of the Anended Mdtion for Post-Conviction
Relief, M. MIller challenged defense counsel’s failure to
object to jury instructions as given in this case as being

in violation of Caldwell v. Mssissippi, 472 U S. 320

(1985). Cal dwel | prohibits the giving of any jury
instruction which denigrates the role of the jury in the
sentencing process in violation of the Fifth, E ghth, and
Fourteenth Anendnments to the United States Constitution.
The penalty phase jury instructions in Florida violate not
only Caldwell, but also Article I, Sections 6, 16 and 17 of
the Florida Constitution. The decision of this Court in

Thomas v. State, 838 So. 2d 535 (Fla. 2003), and others

rejecting this claimshould be reversed.

By repeatedly advising the jury that their verdict is
only advisory and a recomendati on and being told that the
decision as to sentence rests solely with the court, the
jury is not adequately and correctly inforned as to their
role in the Florida sentencing process. The jury
instructions suggest that the decision of deciding the
appropri ateness of a death sentence rests with the court
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and not them These instructions nmnimze the jury’'s sense
of responsibility for determining the appropriateness of a
deat h sent ence.

B. The Penalty Phase Jury Instructions Fail to Properly
I nstruct the Jury Regarding the Nature, Maning, and
Effect of Mtigation in Violation of the Fifth
Ei ghth, and Fourteenth Anendnents to the United States
Constitution and Article I, Sections 9, 16 and 17 of
the Florida Constitution and Trial Counsel’s Failure
to Object to These Instructions was |Ineffective
Assi st ance of Counsel.

The standard jury i nstruction in penal ty phase
proceedings fail to instruct the jury regarding the
nature, neaning, and effect of mtigation in violation of
the Fifth, E ghth, and Fourteenth Anmendnents to the
United States Constitution and of Article |, Sections 9,
16 and 17 of the Florida Constitution. The jury
instructions fail to instruct the jury that mtigation

evi dence nust be considered under Eddings v. Okl ahoms,

455 U.S. 104, 114-115 (1982) (“The sentencer ..my
determine the weight to be given to the relevant
mtigating evidence. But [it] may not give it no weight
by excluding such evidence from [its] consideration.”)
“The Eighth and Fourteenth Amendnents require that the
sentencer not be precluded from considering, as a
mtigation factor, any aspect of the defendant’s
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character or record and any of the circunstances of the
offense that the defendant proffers as a basis for a
sentence | ess than death. Just as the State nmay not by
statute preclude the sentencer from considering any
mtigating factor, neither may the sentencer refuse to
consider, as a matter of law, any relevant mtigating
evidence... It is not enough to allow the defendant to
present mtigating evidence to the sentencer. The
sentencer nust also be able to consider and give effect
to that evidence in inposing sentence.” Penry, 492 U. S
302.

Florida jury instructions fail to adequately define
for the jury what mtigation is. The Court in Spivey v.
Zant, 661 F. 2d 464 (5'" Cir. 1981) offered a definition
of mtigating evidence and what its function should play
in jury deliberations. Spivey advises that the jury
should be told that mtigating circunstances do not
justify or excuse the offense, but should in fairness or
nmercy, be <considered as extenuating or reducing the
degree of noral culpability and punishnment. The United
States Suprene Court has adopted simlar |anguage in

defining mtigating circunmstances in Wodson v. North

Carolina, 428 U S. 280, 304 (1976) as “anythi ng about the
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defendant or the crinme which, in fairness and nercy,
should be taken into accounts in deciding punishnment.
Even where there is no excuse or justification for the
crinme, our |law requires consideration of nore than just
the bare facts of the crine; therefore, a mtigating
circunstance may stem from any of the diverse frailties
of human kind.” This Court has approved the giving of an
expanded jury instruction patterned after both Wodson

and Spivey in Jones v. State, 652 So. 2d 346, 351 (Fla.

1995). Trial ~counsel was ineffective in failing to
request an expanded jury instruction as to the nature
nmeaning and effect of mtigating circunstances in the
deat h sentenci ng process.

Florida jury instructions also fail to advise the jury
that unanimty is not required as to mtigating factors.
Unanimty requirenments have been stricken in other

states. See, MIls v. Miryland, at 486 U S. 367, and

McKoy v North Carolina, at 494 US. 433. Since no

standard jury instruction exists for this issue, trial
counsel was ineffective in failing to draft and request a
special instruction on this issue under the principles of

Harrison v. Jones, at 880 F. 2d 1277 (11'" Gir. 1989).
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| SSUE V

A SENTENCE OF DEATH IS NOT APPROPRI ATE
IN THI S CASE.

A defendant is entitled to relief for constitutiona
errors which result in a death sentence when he can show

i nnocence of the death penalty. Sawer v. Witley, 112 S

Ct. 2514 (1992). Innocence of the death penalty constitutes

a valid claim for post-conviction relief. Scott v. Dugger,

604 So. 2d. 465 (Fla. 1992).

In this case the trial court relied upon two
aggravating circunstances: (1) pri or vi ol ent fel ony
prem sed upon the contenporaneous conviction for aggravated
battery and the prior conviction for second-degree nurder
whi ch was assigned great weight and (2) the hom cide was
commtted for pecuniary gain and during the course of an
attenpted robbery (nerged) and assigned considerable

weight. MIller v. State, 770 So. 2d 1144 (Fla. 2000). In

this case trial counsel failed to provide sufficient
background, including the factors relied upon by the tria
judge in North Carolina, in relation to the prior
conviction for second-degree nmurder. Trial counsel failed
to informthe court that the nurder was one which occurred
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in nutual combat, that M. MIller was conmitted to a nenta
health institution pending resolution of that case, and
that significant mtigating factors were found to exist at
the tinme of that offense which included the trial court’s
findings that M. MIller’s culpability was significantly
di m ni shed due to nmental health mtigation.

Substantial mtigation evidence was presented at the
evidentiary hearing that was not presented at the penalty
phase. The trial court in sentencing M. Mller rejected
the mtigating factor of an abusive and dysfunctional
famly because the incidents of abuse by the father ceased
at age 13, didn't result in hospitalization for M. MIller
and because other siblings in the famly had |ed productive
lives. This Court affirnmed the trial court’s decision based
upon the record as it stood before the trial court.
However, this finding cannot stand after the testinony
presented at the evidentiary hearing is considered. Trial
counsel Eler failed to present the testinmony of Dr. Krop as
summarized in Issue |, which addressed the significant
psychol ogi cal inpact the abusive famlial structure had on
M. Mller and explained the inability of M. Mller to
recover fromsuch an environnent when other siblings were
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able to do so. M. Eler failed to present factual detail
and background to explain the significant nental heal th and
enotional issues M. MIller lives under.

Trial counsel Eler also failed to establish for the
trial court sufficient evidence to denonstrate the | ong-
standing drug and alcohol addictions suffered by M.
MIler. The trial court rejected this mtigating factor as
wel | because the alcohol abuse did not begin until M.
MIller was age 18 and it did not appear that he had sought
treatment for it. Readily available, but not used by trial
counsel, were volumnous records supporting a Ilife-long
addiction to dugs and alcohol, treatnent attenpts by M.
MIller as reported in both nmedical records and as testified
to by Ms. Lee, and conpelling testinmony from Dr. Krop about
the inherent failures of such treatnent for an individual
such as M. MIler wthout tremendous support from
i nstitutional and personal resour ces. The testinony
presented at the evidentiary hearing conpletely contradicts
the basis by which the trial court rejected this mtigating
factor and substantially undercuts the application of the
harm ess error analysis used by this Court in the direct
appeal .

The trial court’s assignnment of weight to certain
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mtigating factors is also subject to question in light of
addi tional evidence presented at the penalty phase. The
trial court gave little weight to mtigating factor #11,
whi ch addressed the inpact that the suicide of his sister
and cousin had on the Appellant. The court’s assignnent of
wei ght was based upon a |ack of evidence produced at trial
or the guilt phase which established any trauma beyond the
norm associated wth such events. However , at the
evidentiary hearing the testinony of both Ms. Lee and Dr.
Krop established the significant enotional inpact these
events had on M. Ml ler.

Def ense counsel Eler also failed to fully devel op and
corroborate the extent of the frontal |obe brain danmage
suffered by M. MIller. The testinony of Dr. W and the
resulting evidence produced by the PET scan not only
corroborated the neuropsychol ogical testing, but further
anplified the presence of the schizoid personality disorder
and the behavioral and enotional deficits such damge
results causes in individuals, especially when aggravated
by long-term poly-substance abuse. The anplified and
additional testinmony provided by Dr. Krop, Dr. Wi, and M.
Lee denonstrated the dimnished abilities that M. Mller
had exerci sing appropriate inpulse control and naki ng
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responsible and reasoned choices. This testinony and
evi dence contained in the previous nental health records of
M. Mller substantially discredits the trial court’s
finding that M. MIller deliberately chose his course of
conduct .

Consideration of the additional mtigation evidence
conmbined with mtigation of the prior conviction for
second- degree nmurder which the trial court characterized as
appalling and one which the court could “not inmagine a
greater aggravating factor” would render this sentence of
death disproportionate. Thus, under Florida law and the
opi nions of this Court, the sentence nust be reduced. This
Court’s prior finding of proportionality was grounded on a
defi ci ent and woef ul |y i nadequat e record. Mani f est
injustice wuld occur iif adherence to that finding

conti nued as | aw of the case. State v. Omen, 696 So. 2d 715

(Fla. 1997), rev. denied, 118 S. . 574, 139 L. Ed. 2d 413

(1997); Wite Sands, Inc. v. Sea Cub v Condom nium Ass’ n.

Inc., 591 So. 2d 286 (Fla. 2 DCA 1991), rev. denied, 599

So. 2d 1279 (Fla. 1992)

| SSUE VI

FLORI DA” S CAPI TAL SENTENCE PROCEDURE
'S UNCONSTI TUTI ONAL BECAUSE A JUDGE
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RATHER THAN JURY DETERM NES SENTENCE
In ground 15 of his Mdtion for Postconviction Relief,
M. Mller asserted that the Florida capital sentencing
procedure is unconstitutional. The trial court denied
relief. (V.R871)
Florida s capi tal sent enci ng pr ocedur e is
unconstitutional wunder the holding of the United States

Suprenme Court in Ring v. Arizona, 122 S. C. 2428 (2002).

The Court, in Ring, struck the death penalty statute in
Arizona because it permtted a death sentence to be inposed
by a judge who nmade the factual determ nation that an
aggravating factor exi st ed. Absent the presence of
aggravating factors, a defendant would not be exposed to
the death penalty. Wile recognizing that this position has

not been ruled upon favorably by this Court in Bottoson v.

Moore, 833 So. 2d 693 (Fla.), cert. denied, 123 S. C. 657

(2002) and other cases, M. MIller asserts that the Florida
capital sentencing statute suffers fromthe same flaws that
led to Ring and would urge that this Court adopt, at
m ni mum the reasoning expressed in the dissenting opinions
of Justice Anstead and Pariente, which would require
unani nous death recommendation by the jury. Under Florida
| aw, a defendant cannot be sentenced to death unless the
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judge- not jury- makes the ultinmate findings of fact as to
the aggravators and mtigators. The jurors in M. Mllers’
case certainly grasped this conclusion as evidenced by
their coomments to the press. Because Florida requires fact
finding by the judge, it is unconstitutional under Ring.
The use of the advisory jury reconmendati on does not change
this analysis. The Florida capital sentencing procedure is

unconsti tuti onal .

| SSUE VI |
FLORI DA" S CAPI TAL SENTENCI NG STATUTE
| S UNCONSTI TUTI ONAL ON | TS FACE AND
AS APPLIED IN THI' S CASE I N VI OLATI ON
OF THE EI GHTH AND FOURTEENTH ANMEND
MENTS TO THE UNI TED STATES CONSTI TUT-
ION AND ARTICLE I, SECTIONS 9, 16,
AND 17 OF THE FLORI DA CONSTI TUTI ON.
In ground 14 of his Mtion for Post-Conviction Relief
M. Mller asserted that Florida’s <capital sentencing
statute is unconstitutional because it is predicated on an
unconsti tuti onal automatic aggravating circunstance of
murder in the course of a felony. The trial court denied
relief. (V.R871)
Florida’ s capital sentencing schene denies M. Mller
his right to due process of |aw and constitutes cruel and

unusual punishnment on its face and as applied. Florida' s
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death penalty statute is constitutional only if it prevents
the arbitrary inposition d the death penalty and narrows
the application of death to only the worst offenders. See,

Profit v. Florida, 428 U S 242 (1976) Florida s death

penalty statute fails to neet these constitutional
guarantees and is therefore unconstitutional.

Florida’s death penalty statute fails to provide any
standard of proof for determ ning that aggravating factors

“outweigh” mtigating factors (Mullaney v. WIlburn, at 421

US. 684) and does not define *“sufficient aggravating
circunstances.” Further, the statute does not sufficiently
define for the jury s consideration each of the aggravating
factors listed in the statute. Aggravating factors are
applied in a vague and inconsistent manner and the jury
receives unconstitutionally vague instructions on the

aggravating factors. See, Godfrey v. GCeorgia, 446 U S. 420

(1980). This leads to an arbitrary and capricious
imposition of the death penalty, as in M. Mllers’ case,
and thus violates the Eighth and Fourteenth Anendnents to
the United States Constitution and Article |, Sections 9
and 17 of the Florida Constitution.

Florida’ s capital sentencing procedure does not have
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the independent rewei ghing of aggravating mtigating

factors as envisioned in Profitt v. Florida, at 428 U S

242,

Florida | aw creates a presunption of death where even
only one aggravating factor applies. This <creates a
presunption of death in every felony murder case and in
al nost every preneditated nurder case. Once a single
aggravating factor is present, Florida |aw presunes that
death is the appropriate punishnment and that it can only be
overcone by mtigating evidence strong enough to outweigh
t he aggravating factor. The systematic presunption of death
cannot be squared with the Ei ghth Anmendnment requirenent
that death be applied only to the worst offenders. See,

Richnond v. Lewis, 113 S. Ct. 528 (1992); Furman v.

CGeorgia, 408 U. S. 238 (1972). To the extent trial counse
failed to preserve these issues, defense counsel rendered

prejudicially deficient assistance.

CONCLUSI ON

Based upon the foregoing argunents, citations of |aw,
and other authorities, the sentence death nust be set
asi de, a new penalty phase conducted, or a sentence of life
in prison be inposed.
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