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PRELI M NARY STATEMENT

The Appellant, David MIller, wll address |ssues I,
1, and 1l in this Reply Brief. He affirnms his reliance
upon the argunents and citations of |aw contained in the
Initial Brief for these issues, as well as Issues |V, V,
VI, and VII.

| SSUE |
THE TRI AL COURT ERRED I N REJECTI NG
APPELLANT’ S CLAI M THAT TRI AL COUNSEL
WAS | NEFFECTI VE | N | NVESTI GATI NG AND
PRESENTI NG M Tl GATI NG EVI DENCE TO THE
JURY AND TRI AL COURT AND I N FAI LI NG
TO PRESENT EXPERT MENTAL HEALTH TESTI MONY
VWH CH WOULD HAVE DEMONSTRATED THE
EXI STENCE OF A DYSFUNCTI ONAL FAM LY,
LONGSTANDI NG ALCOHOL AND DRUG ABUSE BY
THE APPELLANT, PREVI QUS FAI LED TREAT-
MENT, AND THE PSYCHOLOG CAL | MPACT THESE
FACTORS HAD ON THE APPELLANT.

In his Mtion for Post-Conviction Relief, at the
evidentiary hearing, and in his witten closing argunment
M. MIller argued to the |Iower court that trial counsel was
ineffective in failing to thoroughly investigate and
present evidence at his trial that would have fully
devel oped his abusive childhood, |ongstanding alcohol and
drug abuse, the failure of his previous substance abuse and
mental health treatnent attenpts, the psychol ogical i npact

t hese events/conditions had on his life, and to fully
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develop testinony as to the psychiatric history of M.
MIler. Each of these areas was and is the proper subject
for mtigation.

The State’s argunment that these issues were not
presented to the trial court is error. Had these issues
not been presented, there would have been no testinony from
Ms. Lee, Dr. Krop, and Dr. Wi at the evidentiary hearing.
The trial court recognized that these issues had been
presented, as they were addressed in his order denying the
request for relief.

In his responsive pleading, the State does not
seriously contest the testinmony of M. Lee or Dr. Krop.
The State instead contends that the decisions of trial
counsel Eler to forgo the presentation of M. Mller’s
psychiatric history through Dr. Krop at trial, additional
testimony about M. MIller’'s drug and al cohol history and
treatnment attenpts in the tinme period i medi ately preceding
this homcide from M. Lee, and to have instead only
presented evidence of his alcohol and drug usage through
brief testinony by his famly were strategic decisions.
The State further argues that even if there was deficient
performance by Eler, there is no prejudice to M. Mller
because the evidence presented at the post-conviction
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evidentiary hearing was not different fromthat at trial or
it was cunul ative. Nei t her argunment is sustainable under
the record before this Court.

A strategic decision to forgo mtigation evidence nust
be an infornmed judgnent. The decision to forgo the
presentation of mtigation evidence nust be nade after

careful investigation and analysis. Wggins v. United

States, 539 U S 510, 123 S. C. 2527, 156 L.Ed.2d 471
(2003). The preparation and presentation of the penalty
phase cannot be overlooked, as it is an integral part of

t he capital case. State v. Lewis, 838 So. 2d 1102 (Fl a.

2002). The record before this Court does not denonstrate
that El er adequately performed a careful investigation and
analysis of his case before foregoing the presentation of
conpelling mtigation evidence that was subsequently
presented at the post-conviction evidentiary hearing

Eler failed to adequately investigate and prepare the
penalty phase, particularly as regards Dr. Krop and
evidence relating to M. Mller’s nental health, nental
health records, and the nexus between M. MIller’'s nental
state and the events of his childhood and additions. Wile
Eler had a nental health expert, by his own adm ssion, he
relied upon Dr. Krop to tell himwhat should be presented
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in mtigation. According to Eler, the problemin this case
wasn't his fault, but that of Dr. Krop. El er mai nt ai ned
that Dr. Krop didn't alert him to the need for detailed
testimony about M. Mller’s nental state, the effects his
background had on him the effects that alcohol and drug
abuse had on him and his previous diagnosis and
treatnments, so he didn't pursue those areas of mtigation.
By failing to conduct his own investigation and by failing
to adequately consult wth Dr. Krop, Eler inproperly
delegated to Dr. Krop the responsibilities of |egal
counsel . By failing to thoroughly discuss with Dr. Krop
the case prior to penalty phase in order to fanmliarize
hinmself with the opinions of Dr. Krop regarding M. Mller
and the inportance of his background and history and then
determ ne what areas of nental health mtigation to focus
on, Eler failed to ascertain critical areas of mnmitigation
that Dr. Krop could have established if he had only asked
the questions. Eler abandoned his legal responsibility to
M. Mller, and instead foisted it on Dr. Krop. Dr. Krop
could not be expected to have the skills, training, and
t hor ough under st andi ng of t he Ei ghth Amendnent
jurisprudence at both the state and federal |evel that
counsel is expected to possess. It is counsel’s job to be
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cogni zant of the state of the law on mtigation, review the
reports of his experts, confer and consult with his experts
to develop mtigation, and then conduct the presentation of
evidence is such a manner as to ensure that facts to
support mtigation are admtted as evidence before the jury
and trial judge. It is sinply not the duty of the doctor
or other lay witness to tell the lawer what is mtigating
and then sonehow nmake sure it gets out in the courtroom

Ronmpilla v. Beard, 162 L.Ed 2d 360, 125 S. C. 2456 (2005).

The Eighth and Fourteenth Anmendnents to the United States
Constitution require that a sentencer “not be precluded
from considering as a nmitigating factor any aspect of a
def endant’ s char acter or record and any of t he
ci rcunstances of the offense that the defendant proffers as

a basis for a sentence of less than death”. Lockett .

Chio, 486 U. S. 586, 604, 98 S. . 2954, 57 L. Ed. 2d 973
(1978). Trial counsel’s failure to present a conplete
presentation of M. Mller’s background, history, and
psychol ogical state violated this principle. The jury and
trial judge in this case were not provided with conpelling
evidence of mtigation which mght well have warranted a
di fferent recomendation from the jury as to the
appropri ateness of a death sentence. Neither was the trial
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judge provided with crucial information necessary to a
constitutionally sound review of the mtigation to
determ ne which mtigation was proved by a preponderance of
t he evidence and what weight it should be assigned.

The State relies upon the case of Henry v. State, 862

So. 2d 679 (Fla. 2003), to support their position that Eler
was not ineffective in failing to present testinony
detailing M. Mller’s psychiatric history, including his
hospitalizations, treatnent attenpts, and drug and al coho

abuse. Henry is distinguishable fromthis case.

In Henry, the defendant had two trials prior to the
post - convi ction  proceedi ngs. In the first trial,

psychiatric testinmony from two nental health doctors was
present ed. Both nental health doctors found that the
murder occurred when Henry was in a psychotic state and

both opined that the two statutory nental health mtigators

were present. The jury recommended death by a unani nous
vote and the trial court inposed a death sentence,
rejecting the nental health mtigators. This Court

reversed the first conviction and sentence due to the
i nproper adm ssion of evidence of a second hom cide and
ordered both a new trial and new penalty phase. At Henry’'s
second penalty phase, defense counsel chose to exclude any
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presentation to the jury from the nental health experts
that had testified at the first trial. | nst ead, defense
counsel called Henry's girlfriend and her daughter to
testify about his kindness. Henry argued in his notion for
post - convi ction relief t hat t he counsel render ed
i neffective assistance of counsel when he failed to present
the testinony from the nental health experts. This Court
found that counsel’s decision to forgo that testinony was
reasonabl e as a neans of keeping damaging information from
the jury and in light of the previous negative results from
the first trial. This Court noted that both doctors would
have testified that the defendant was a very dangerous man,
as they did in the first trial when subject to cross-
exam nati on. In fact, in the first trial where both
doctors testified, the State was able to very effectively
turn their testinony against Henry. Most inportantly, this
Court reasoned that second trial counsel had the benefit of
knowing the relative success of using the testinony from
the nmental health experts as evidenced by the result in the
first trial: a wunaninous death recomendation and the
rejection of nental health mtigating factors by the tria
j udge. Def ense counsel had carefully considered the fact
that the previous strategy to introduce the doctor’s
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testinmony had failed. Thus, the decision to forgo the
nment al health testinony was a sound and reasonable
strategi c deci sion.

These two factors of damaging testinony and a negative
prior result which were critical to the decision reached in
Henry are not present in this case. First, Dr. Krop did
not testify at the evidentiary hearing that M. MIller was
a “very dangerous nman” and nothing in his testinony could
be construed as such. This case is much different from
cases where the nental health testinony serves only to
portray the defendant in an unsynpathetic light or as a

dangerous individual. See, Haliburton v. State, 691 So. 2d

466, 471 (Fla. 1997)(no error to forgo presentation of
mental health testinony where doctor would have testified
t hat the defendant was dangerous and would kill again).
Second, there had been no previous trial in this case
to afford Eler an opportunity to conpare the result if
mental health nmitigation was presented. It cannot be said
that the vote of 7-5 for death in this case would not have
been different had the jury known the full extent of M.
MIller’'s psychol ogi cal hi story, i ncl udi ng testi nony
detailing the effects of his earlier |ife and substance

abuse had on him



The question that this Court nust focus on is whether
or not M. MIller was deprived of a reliable penalty phase.

Rose v. State, 675 So. 2d 567, 572 (Fla. 1996). This Court

must ask why the testinony presented at the evidentiary
hearing from Ms. Lee and Dr. Krop was not presented during
t he penalty phase. Several decisions offer guidance as to
how to address this question and support M. Mller’s claim
that counsel was deficient and prejudice resulted due to
t hat defici ency.

In Ragsdale v. State, 798 So. 2d 713 (Fla. 2001), this

Court determned that defense counsel was ineffective in
failing to investigate and present nental health testinony
and mtigating evidence. Ragsdale’s jury recomended a
death sentence with a vote of 8-4. The trial court inposed
a sentence of death, finding no mtigation and three
aggravating factors: pecuniary gain, HAC, and that the
defendant was on parole at the tinme of the nurder

Ragsdal e asserted that trial counsel was ineffective in
failing to present mtigation evidence of an abusive child
hood and head trauma from famly nenbers and in failing to
present nental health mtigation evidence from expert
W t nesses. Simlar to this case, Ragsdale’'s attorney was
the second attorney on the case. Simlar to this case, the
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first attorney had done enough work that the second
attorney did little nore than review the materials he
received. Simlar to this case, the first attorney had
consulted a nental health expert and his report which
cont ai ned favorabl e evidence was in the court file.

Ragsdale’s attorney nade a few phone calls to the
famly and called only one famly nenber at the penalty
phase, who gave |imted testinmony about his chil dhood.
Again, this is simlar to M. Mller's case, where several
famly nmenbers were contacted and testified only briefly.
Al t hough Ragsdale’'s attorney did not present any nental
health evidence, |imted nental health testinony was
presented in M. Mller’s case. Mre inportantly, however,
is that significant issues relating to M. Mller’s nental
health were not addressed during penalty phase.

This Court reversed in Ragsdale, finding that counsel
was ineffective in failing to fully develop mtigation as
denonstrated by the testinony from famly and the post-
conviction nmental health expert at the evidentiary hearing.
This Court recognized the critical inportance of expert
testinony to explain the effects of head trauma, child
abuse, and other nental health i ssues to the jury beyond
sinply having famly nenbers recite instances of abuse.
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In this case trial counsel Eler did little nore than
review the file he received fromthe public defender. Eler
testified that he was a “very fortunate attorney” because
nost of his work had been done for him Eler may have been
“fortunate”, but M. Mller was certainly not. Eler did
not thoroughly review M. MIller’s nedical records, he did
not t hor oughl y i nvestigate or even conpl ete t he
i nvestigation begun by the public defender as related to
Ms. Lee, and he did not adequately consult or question his
mental health expert, Dr. Krop, prior to trial, and he did
not adequately utilize his nmental health expert at trial by
having him explain the effects of an abusive chil dhood,
al cohol and drug addiction on M. MIler and the inportance
of the interplay between the frontal |obe disfunction
suffered by M. Mller and these events. Eler was
responsible for the sane failures that this Court
determned to be worthy of relief in Ragsdale. Eler failed
to present testinony from Dr. Krop which would have
established mtigation rejected by the trial judge due to a
| ack of proof. The value of Dr. Krop’s testinony was
di m ni shed by the failure of counsel to ask him questions
about the effects the circunstances of M. Mller’'s life
had upon hi m psychologically and failing to allow Dr. Krop
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to explain the significance of the nedical records, famly
testinony, and other incidents that were an integral part
of who M. MIller was. The absence of this testinony
failed to provide the individualization in capital
sentenci ng contenpl ated under the Constitution.

In One v. State, 896 So. 2d 725 (Fla. 2005), this

Court reversed trial court’s finding that trial counsel was
not ineffective in failing to devel op and present evidence
of the defendant’s bipolar disorder. In One the defendant
was originally represented by tw |awers who secured the
services of a psychologist and psychiatrist for diagnosis
and nedication of O ne’'s suicidal ideation. Due to the
departure of those I|lawers from the public defender’s
office, trial counsel Smth +took over One's case.
Contained in the file were the prelimnary reports fromthe
first two nental health professionals indicating One was
bi pol ar .

Trial counsel Smth had two different doctors testify
at One’s trial, but failed to provide either of themwth
adequat e background materials, including the nental health
reports from the first two doctors and information from
fam |y nmenbers. Nei t her new doctor testified at trial nor
in the penalty phase that Ornme was bipol ar.
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Trial counsel testified at the evidentiary hearing
that he did not present testinony of bipolar disorder
because he didn't think there was anything to back up the
di agnosi s. Onme’'s defense at trial was that he was too
intoxicated to have fornulated a preneditated intent to
kill.

The jury recommended death by a vote of 7-5. The
trial court found three aggravating factors: HAC, pecuniary
gain, and that the homcide was commtted in the course of
a sexual battery. The trial court found the two statutory
mental health mtigators, but gave them only sonme weight.
The trial court rejected the age, love for famly, unstable
chil dhood, potential for rehabilitation, and good | ai
conduct as mtigating. The trial court then sentenced O ne
to deat h.

At the evidentiary hearing, both doctors who had
testified at trial were called as w tnesses. Both stated
that they would have diagnosed One as bipolar had they
been provided wth additional information that tria
counsel had available to him Both testified that this was
significantly different from their previous testinony in
that there was a critical link between bipolar disorder and
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substance abuse. Two additional doctors testified at the
post - conviction evidentiary hearing that they concurred in
t he bi pol ar di agnosi s.

This Court reversed the trial court’s order denying
relief, finding that counsel was deficient and that
prejudice resulted from the |ack of evidence about One’s
mental health issues. This Court noted that had the jury
heard of the interplay between the nental illness and the
addictions, the resulting weighing of the aggravating
factors and mtigating circunstances would have been
different in light of the 7-5 death recommendati on. The
Court further noted that the trial court’s decision to
assign only sone weight to the nental health mitigators was
subject to question in light of the additional evidence.
This Court determ ned that confidence in the reliability of
the penalty phase proceeding had been underm ned and
ordered a new penalty phase.

Just like counsel in One, Eler inherited a case with
red flags as to the need for additional investigation into
mental health issues. Just |ike counsel in One, Eler
failed to follow through in his investigation and just |ike
counsel in One, Eler failed to present critical testinony
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at trial that established the |link between lay testinony
about al cohol/drug abuse and childhood abuse and the
resulting effects on M. Ml ler.

Prejudice is also clearly present in this case. Like
One, the jury recommended death by a vote of 7-5. Had M.
Mller’s jury heard of the depths of his alcohol and drug
addition, how this interacted wwth his nental problens, his
hi story of hospitalization, and testinony establishing that
his problenms were not of recent fabrication in at attenpt
to get out of trouble, the recomrendation could well have
been different. The judge’s rejection of mtigation could
wel | have been altered by the inclusion of thorough nenta
heal th testinony.

Eler failed to recognize the interplay between expert
testinony and lay testinony. Lay testinony provides the
factors that provide the basis for the expert opinion, but
lay testinony is not a substitute for expert testinony in a
case such as this. Wthout the testinony of the expert
wWitness, the jury is left without the tools necessary to
performan individualized sentencing.

Eler’s decision to forgo testinony about M. Mller’s
previous commtnents to nental health hospitals and his
previ ous inpatient treatnment for drug al cohol abuse is not
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sound strategy. Psychiatric mtigating evidence “has the
potential to totally change the evidentiary |andscape”.

M ddl eton v. Dugger, 847 F.2d 491, 495 (11'" Cir. 1988).

Prejudice is clear where the attorney failed to present
evidence that the defendant spent tine in a nental

hospital. Stephens v. Kenp, 846 F.2d 642, 643 (11'" Gr.),

cert. denied, 488 U.S. 472, 109 S. . 189, 102 L. Ed. 2d

158 (1988).

The State argues that the evidence contained in M.
MIller’'s medical records, his psychiatric history, and
detailed testinony about these factors from Dr. Krop woul d
have convinced the jury that M. MIller was a “bad” nan.
There is no evidence to support this argunent. On the
contrary, had this evidence been admtted, it would clearly
have denonstrated to the jury that M. Mller suffered
| asting psychol ogical scars from his childhood and | ong-
term substance abuse. Conplinmentary to this evidence from
Dr. Krop and Ms. Lee was the testinony of Dr. W. Dr. Wi
testified at the evidentiary hearing that he conducted a
PET scan on M. MIler. The results of that scan confirned
the diagnosis of frontal |obe dysfunction found by Dr.
Kr op. This testinmony from Dr. WI, in addition to that of
Ms. Lee woul d have al so unequi vocally denonstrated to the
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jury that M. Mller’s nmental health and substance abuse
were |ong-standing problenms and not nerely sonething
manuf actured at a convenient tine in order to help M.
M|l er escape a death sentence. The evidence presented at
the evidentiary hearing provided the m ssing nexus that the
trial court found lacking to establish the mtigating
circunstances of an abusive chil dhood. The conbi ned
testinony of Dr. Wi, Ms. Lee, and Dr. Krop would have al so
established other mtigating circunstances that the trial
court did not consi der at t he ori gi nal penal ty
phase/ sent enci ng.

The State nmkes the argunment that M. Mller is “not
severely nentally ill”. (State’s Answer Brief at p.42)
This assertion is contradicted by the testinony of Dr.
Krop, who testified that the term “major nental illness” is
a term of art as opposed to a diagnosis. Dr. Krop
testified that M. MIller has serious psychol ogical and
enotional problens which were operating at the time of the
hom ci de. M. MIler has never suggested, at any stage of
the proceedings that Dr. Krop m sdiagnosed him The error
in this case arose fromtrial counsel’s failure to properly
present the testinony of Dr. Krop, to ask the appropriate
guestions, to permt Dr. Krop to provide a detailed and
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conprehensive review of the enptional and psychol ogical
factors that contributed to M. Mller’'s nental state at
the tinme of the offense, and to testify as to the
psychol ogi cal effects that M. MIller’s childhood had upon
hi m The error in this case arises from trial counsel’s
failure to present the testinony of Ms. Lee, an independent
W t ness who corroborated the psychol ogical state of M. Lee
just prior to the homcide, who could independently
docunent his treatnment attenpts, and who could have
testified to her opinion as a trained social worker as to
the failure of treatment wunder the circunstances that
existed at the tinme of the homcide. Ms. Lee further
provi ded independent corroboration of M. MIller’'s renorse
over his prior conviction. Dr. W/’ s testinony corroborates
the testinmony of Dr. Krop and Ms. Lee and confirms the
accuracy of the previous diagnosis, quelling any issues as
to malingering or fabrication.

In Rose v. State, 675 So. 2d 567 (Fla. 1996), this

Court found that defense counsel failed to neaningfully
investigate mtigation. The failure of counsel to present
such mtigation was prejudicial, despite an 11-1 death
recommendati on where the trial court found no mtigation
and three aggravating factors: prior violent felony
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conviction, under sentence of inprisonment, and hom cide
commtted during the comm ssion of a Kkidnapping. In the
case at bar the jury recommended death by a vote of 7-5.
The court found two aggravating factors: prior violent
felony and that the homcide was commtted during an
attenpted robbery. The trial judge found several
mtigating factors, yet inposed a death sentence.
Logically, if the absence of mtigation in Rose caused the
reliability of the penalty phase to be brought into
guestion, the reliability of the penalty phase in the case
at bar is also brought into question due to the failure of
trial counsel to present conpelling mtigation evidence.

The trial court’s rejection of M. MIller’s claim of
ineffective assistance of counsel was error. Reversal is
necessary for a new penalty phase which neets the standards
set forth in the Eighth and Fourteenth Anmendnents to the
United States Constitution and Article |, Section 9 of the
Fl ori da Constitution.

| SSUE 11
THE TRI AL COURT ERRED | N REJECTI NG APPELL-
ANT" S CLAI M THAT TRI AL COUNSEL WAS | NEFF-
CTI VE I N FAI LI NG TO OFFER EVI DENCE TO
M N M ZE THE AGGRAVATI NG FACTOR OF PRI OR

VI OLENT FELONY ARI SI NG FROM APPELLANT’ S
PRI OR CONVI CTI ON FOR SECOND DEGREE MJURDER
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In his Initial Brief, M. MIller argued that trial
counsel Eler was ineffective in failing to submt evidence
to the jury and trial court which would have mnimzed M.
MIler s prior conviction for second-degree nurder in North
Carol i na. Eler was aware of this conviction and believed
to it be a very serious aggravator. Eler was also aware of
mtigating factors surroundi ng t hat convi ction and
sentence. Eler knew that the trial judge in North Carolina
had significantly reduced M. Mller’'s sentence due to
mtigating factors relating to his nental health and nade
judicial findings to that effect. El er knew that the State
intended to present the existence of this conviction to the
jury in order to establish the aggravating factor of prior
vi ol ent felony conviction. Eler also knew that the State
had not |isted any witnesses from North Carolina who woul d
provide testinony any facts or negative information, save
t he existence of the conviction.

Despite Eler’s recognition of the very serious
inplications of this aggravator and despite his belief that
his only hope in this case was to secure a life
reconmendat i on, El er did nothing to mnimze the
seriousness of this prior conviction by presenting evidence
of the North Carolina judicial findings regarding M.
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MIler and the appropriateness of a |esser sentence.
Utimately, the existence of the aggravating factor of
prior violent felony conviction was a significant, if not
the nost significant, factor relied upon by the trial court
to sentence M. MIler to death.

The State, in the Answer Brief, argues that Eler’'s
strategy was reasonable and no prejudice resulted from the
failure to mtigate or mnimze this aggravator. The
State, however, provides this Court with no authority to
support this position.

The United States Suprenme Court recognized the need
for investigation and attack on the prior violent felony

aggr avat or. In Ronpilla v. Beard, 162 L. Ed. 2d 360, 125

S. C. 2456 (2005), decided on June 20, 2005 in a case from
Pennsyl vania, the U S Supreme Court was asked to determ ne
whet her or not trial counsel was ineffective in failing to
investigate and review the file of the defendant’s prior
convi cti on. Ronpilla’s two trial attorneys had consulted
wWith nunerous fam |y nenbers about the defendant prior to
penalty phase. They had received the reports of three
mental health experts who had been asked to evaluate
Ronpilla for conpetency and to determne his nental health
status at the tinme of the offense prior to penalty phase.
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Trial counsel testified at the evidentiary hearing that
none of this information from the famly or the nental
health experts was particularly useful. Nei t her was the
Rompilla hinself useful in the mtigation investigation as
he rmaintained that he had a relatively uneventful
chi | dhood.

Defense counsel had clear notice that the State
intended to rely on Ronmpilla’ s extensive prior record to
establish the aggravator of significant history of felony
convictions involving the use of threat or violence, and
nore specifically a prior conviction for rape. The prior
rape conviction was very simlar to the instant hom cide.
Def ense counsel also knew that the State intended to use
some portion of the prior rape victinmis prior testinony in
t he sentencing phase.

Despite this know edge, defense counsel did not review
the files from the prior convictions. At penalty phase a
few famly nmenbers testified on Ronpilla s behalf and
essentially nmade a plea for nercy. The jury found two
factors in mtigation fromthis testinony.

The State, on the other hand, was able to secure three
aggravators and the jury sentenced Ronpilla to death.

Post - convi ction counsel raised several clains of
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i neffective assistance of counsel, anong them the failure
of trial counsel to investigate and present mtigation
evidence of the nental health status of Ronmpilla, hi s
abusi ve chil dhood, and his al cohol addition. Mich of post-
conviction counsel’s sources for this mtigation had been
found in the prior conviction file and in other records
that trial counsel failed to review.

The United State’s Suprene Court reversed all |ower
court holdings and found that trial counsel’s failure to
investigate and present mtigating evidence, especially
related to the prior conviction, constituted deficient

performance under Strickland. The U.S. Suprenme Court

further found that Ronpilla had denonstrated prejudice. As
noted in Justice O Conner’s concurring opinion, three key
elements led to the decision of the Court: (1) the prior
violent felony conviction was a key elenment of the State's
case in aggravation; (2) evidence of the prior conviction
threatened to eviscerate one of the primary mtigation
argunents; and (3) the decision to forgo investigation was
not reasonabl e.

In reaching this ruling, the Court noted that defense
counsel’s job is to counter the State’'s evidence of
aggravated cul pability established through the aggravating

23



factors with evidence in mtigation. |In turning to defense
counsel’s failure to examne the prior conviction file, the
Court found counsel’s perfornmance was deficient.

As the Court noted, defense counsel knew w thout
question that the State would seek the death penalty wth
heavy reliance on the prior violent felony conviction. The
State argued that counsel was not deficient in failing to
review the file because the fact of the prior conviction
spoke for itself and would be admtted regardless of
defense counsel’s actions. The Court rejected this
position, stating “We my reasonably assunme that the jury
could give nore relative weight to a prior violent felony
aggravat or where defense counsel mssed an opportunity to
argue the circunstances of the prior conviction were |ess
damming than the prosecution’s characterization of the

conviction would suggest”. Ronpilla v. Beard, 162 L.Ed 2d

Fn. 5. This reasoning is directly applicable to M.
MIller’'s case.

In this case Eler knew w thout a shadow of a
doubt the State intended to rely wupon a very serious
aggravator- prior violent felony. As in Ronpilla, whose
prior conviction was for a sexual battery simlar to the
hom cide, M. Mller’s prior conviction was for nurder. In
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this case clear evidence was available that could have been
used to make the State’s characterization of the prior
convi ction | ess dami ng.
The three key elenents enunciated by Justice

O Conner are present in this case. Again, the prior
violent felony aggravator was key to the State's case for
aggravated culpability against M. MIller. The use of the
prior nmurder threatened to eviscerate the mtigation
strategy of Eler of focus on the “good” and gl oss over the
bad. At the same tinme, Eler wanted to show thejury that
M. MIller had sone brain damage, but not too nuch. This
jury could well have discounted the defense mtigation
testi nony because of the prior homcide, instead believing
that MIler had cone up with weak evidence of brain damage
and al cohol use just to avoid a death sentence. Third,
Eler’s decision to forgo an attack on the aggravation in
the State’'s arsenal was not reasonable. Eler’s rationale
for forgoing this was his belief that he would never want a
jury to know that any client had previous nental health
hospi tali zati ons.

According to the Rompilla mjority, the proper
analysis is not to say that the jury would have reached a
different sentence if they had heard the omtted evi dence,
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but whether the untestified to evidence, as a whole “m ght
wel | have influenced the jury's appraisal of [Ronpilla’s]
culpability.” Ronpilla, 162 L.Ed.2d 364. |In this instance,
had the jury heard of the findings of the trial court in
North Carolina relating to the previous conviction and to
M . MIller’'s mental st at e, their appraisal of the
appropri ateness of the death penalty mght well have been
influenced and the reconmendation returned have been for
l[ife instead of the barest mninmm for death of 7-5.
Eler’s testified that he believed his only reasonabl e goal
was to attack the death penalty and to secure a life
sent ence. Eler’s decision to forgo an attack on the
State’s nost powerful aggravator makes no sense. Eler’'s
performance was clearly deficient and M. Mller was
prejudiced by this inaction under Ronpilla and the cases
cited in the Initial Brief. Reversal of the order denying

a new penalty phase is required.

| SSUE |11

THE TRI AL COURT ERRED I N REJECTI NG APPELL-
ANT" S CLAI M THAT TRI AL COUNSEL WAS | NEFF-
ECTIVE I N FAI LI NG TO OBJECT TO CLEARLY
ERROUNEQUS, | MPROPER, AND PREJUDI Cl AL
CLCSI NG ARGUMENT BY THE STATE.

M. MIler will rely upon the argunments contained in
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the Initial Brief for the first two areas of inproper
argument, but will coment further on the third area, that
portion of the prosecutor’s argunment which invoked victim
synpat hy/jury synpat hy.

The State asserts that no error occurred because of
statutory provisions permtting victim inpact evidence.
Section 921.141(7) permts the introduction of victim
i npact evidence to denonstrate “the victims uniqueness as
an individual human being and the resultant |loss oto the
community’s menbers by the victinis death.” The actions of
the prosecutor in this case did not fall wthin the purview
of this statute, and thus, Eler was ineffective in failing
to object to them

First, it should be noted that the prosecutor did not
present any victim inpact evidence, he engaged only in
ar gunent . That ar gunent deni gr at ed M . Mller's
presentation of mtigation evidence and urged the jury to
reject a life sentence because M. MIller didn't care about
the victim and his famly. The prosecutor’s argunment was
i nproper because it urged the jury to reject nmercy because
M. MIller had rejected nercy. The prosecutor’s argunent
in this case was not victim inpact evidence within the
statutory exception, but was instead a blatant attenpt to
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inflame and inproperly stir the synpathies of the jury.

Had the prosecution introduced victiminpact evidence,
it would have been appropriate for that factual evidence to
be argued to the jury- but it would still not be proper for
the state to argue that the jury should recomend death for
M. MIller because he had not shown the victimmercy. The
argunent for vengeance is not proper victiminpact argunent
and should have been objected to. The State fails to
recogni ze the difference between evidence/ argunent designed
to fulfill the purpose of denonstrating the victim was a
uni que individual and argunent which urges the jury to
recormmend that the defendant die because he showed no mercy
or also possessed sone of the sane attributes as the

victim such as a fanmly who cared for him
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CONCLUSI ON

Based upon the foregoing argunents and citations of
authority in both the Initial and Reply Briefs, the order
of the trial court denying relief should be set aside and a

new penal ty phase granted.
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