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PETI TION FOR WRI T OF HABEAS CORPUS

Petitioner, DAVID MLLER who has appealed from a
denial of a notion for post-conviction relief in the
Judicial Circuit, noves as an alternate ground for relief
that this Court issue a wit of habeas corpus on the ground
that he was denied effective assistance of counsel on his
direct appeal of his conviction and death sentence.
Appel | ate counsel rendered ineffective assistance by
failing to present to this Court several clear violations
of the petitioner’s rights under the Constitutions of the
United States and of the State of Florida. Had those
vi ol ations been brought to this Court’s attention, M.
Mller's; conviction and/or sentence wuld have been
reversed by this Court.

REQUEST FOR CORAL ARGUMENT

M. MIller has been sentenced to death. The
resolution of the issues involved in this action wll
therefore determi ne whether he lives or dies. This Court
has liberally granted oral argunent in other capital cases
in a simlar procedural posture. A full opportunity to
present the issues through oral argunent would be
appropriate in this case given the seriousness of the
i ssues before this Court. Undersigned counsel respectfully
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requests that oral argunment be granted in this case.

JURI SDI CT1 ON

Petitioner seek a wit of habeas corpus pursuant
to Article V, 83(b)(1), and (7) and (9) of the Constitution
of the State of Florida and Rule 9.030 (a)(3) of the
Florida Rules of Appellate Procedure. Petitioner seeks
relief in this Court because the issues raised herein
involve this Court’s appellate review of the trial

pr oceedi ngs. See, Knight v. State, 394 So. 2d 997 (Fla

1981) .

PROCEDURAL HI STORY

Ref erences to the record on appeal are nmade to the
original direct appellate record and denoted by the vol une
nunber, the designation “R’ and the appropri ate page
nunber .

Petitioner was convicted by a jury of first degree
murder on June 26, 1998, in the Circuit Court of the Fourth
Judicial Circuit of the State of Florida, in and for Duva
County, Florida. (X R797) After a sentencing hearing, the
jury returned a 7-5 recommendation for death on July 7,
1998. (1 X, R996) The trial court sentenced M. Mller to

death on July 24, 1998.



This Court affirmed the conviction and sentence on

direct appeal. Mller v. State, 770 So. 2d 1144 (Fla. 2000)

reheari ng deni ed, (Qctober 24, 2000).

M. Mller filed a notion for post-conviction relief
in the trial court on Septenber 27, 2001 and an Anended
Motion on March 11, 2002. An evidentiary hearing was
conducted on the notion on Novenmber 45, 2003. The trial
court denied relief on all grounds on April 23, 2004. M.
MIller filed a tinmely Notice of Appeal and his brief is
filed contenporaneously with this wit.

STATEMENT OF THE FACTS

On March 5, 1997, Albert Floyd and his girlfriend
Linda Fullwood were living on the streets of Jacksonville.
(VIl,R268-271) After drinking several beers and using rock
cocai ne, Floyd and Fullwod went to sleep under a covered
doorway behind the Episcopal Church Bookstore building.
(M1,R270-272;293) Sonetinme in the night Fullwod awoke to
find a man beating Floyd with a pipe or stick. (VIl,T274)
Ful | wod screaned and verbally confronted the man, asking
why he was hitting Floyd. (VII,T297) The man turned and
began striking Fullwod in the head, arm and side.
(VI1, R275- 276)

Jimry Hall, who was wal ki ng down the street about 3:00
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a.m heard yelling and ran behind a church building.
(VI'l, T305- 306) He saw a nman beating two people with a
pi pe. (VII, T306-307) Hall vyelled at the nman to stop.
(VI1,T308) The nman turned and started wal king toward Hall,
but then ran away around the building. (VII, T309)

Floyd died as result of the incident. (VIl, T339-350)
Ful | wod suffered a concussion, a broken arm two broken
fingers, and several fractured ribs. (VII, T278-279)

Two and one half nonths after the homcide, M. Mller
approached a police officer in Baton Rouge, Louisiana, and
told him that he had killed a man in Jacksonville and
wanted to confess. (VII1,T417-418) M. Mller was taken to
the police station, advised of his Mranda rights, and then
gave a statement that he had beaten a black man to death
and had al so beaten a woman while trying to rob the man.
(VIIl,T420-421) A man canme up and Mller fled. (VIII, R420-
421; 517)

On the night of the homicide M. Mller had teen
dri nki ng snmoking crack cocaine. (VIII,T450-451) M. Mller
was |ooking for noney to buy nore cocaine and alcohol.
(VI 11, T441- 445)

During the penalty phase, M. MIller’s nother, sister,
and brother testified that they were a close famly and
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that they |l oved and cared for M. Mller. (Xl)

During closing argunent in both the guilt and penalty
phases of trial the prosecutor repeatedly overstepped the
bounds of acceptable and ethical argunent:

GQui It Phase

The prosecutor repeatedly argued to the jury that M.
MIller intended to kill Fullwod would have done so if M.
Hal | had not appeared. (X, R698; 701-702;703-704;717) The
prosecut or vouched for the credibility of his wtness Hall
telling the jury that even though Hall was a convicted
felon and not soneone that you would want your daughter to
date, he was telling the truth in his testinony. (X T716)

Penal ty Phase:

The prosecutor urged the jury to reject as a
mtigating factor the positive famly relationships that
M. MIller had. In doing so the prosecutor argued that
“The defendant didn't care that A bert Floyd had a wife, he
didn't care that Al bert Floyd had children, he didn't care
that Al bert Floyd had any grandchildren, he didn't care
that he had a famly and friends who |oved and cared for
him He didn't care. Now he wants you to care for him he
wants you to recomend a life sentence for him?” The
prosecut or continued by arguing “.The Defendant wants you
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to only hear that there are people who |ove and care for
the defendant. He wants you to hear and focus on his life,
his famly, his problens. Doesn’t really want you to hear
about Albert Floyd, that he had a wfe, children,
grandchil dren, wants you to forget that. He was a hard-
wor ki ng man who worked to support his famly, doesn't want
you to think about the people who |oved and cared for
Al bert Floyd.”

RELI EF REQUESTED

Petitioner David MIler asks this Court to grant hima
new appeal, or alternatively, to vacate his prior
conviction and/or sentence of death because of the
fundanmental error described herein.

REASONS THAT THE WRI T SHOULD | SSUE

This Court should issue a wit of habeas corpus
because of the fundanental error which occurred at M.
MIler's trial and which was not raised by appellate
counsel or by this Court in its review of the case. This
error is so substantial, so persuasive, that it invaded the
truth finding function of the jury. The conviction and
sentence nust be set aside.

| . DAVID MLLER WAS DEN ED EFFECTI VE ASSI STANCE OF

APPELLATE COUNSEL IN H S PREVIQUS APPEAL TO T S
COURT.



STANDARD COF REVI EW

The standard of review in a case alleging ineffective
assi stance of appellate counsel is as follows:

A person convicted of a crine, whose
conviction has been affirmed on appeal and who
seeks relief fromthe conviction ...on the ground
of ineffectiveness of counsel on appeal nust show
, first, that there were specific errors or onm ss-
ions of such magnitude that it can be said that
they deviated fromthe normor fell outside the
range of professionally acceptabl e performance;
and second, that the inpact on the appellant by
conprom sing the appellate process to such a
degree as to underm ne confidence in the fairness
and correctness of the outcone.

Jackson v. Wainwight, 463 So. 2d 207, 209 (Fla.1985);

Strickland v. Washington, 466 U.S. 668, 104 S. C. 2052, 80

L. Ed.2d 674 (1984); Smith v. State, 457 So. 2d 1380 (Fla.

1984). Habeas corpus relief is appropriate where appellate
counsel failed to raise fundanental error appearing on the

record. Lowman v. More, 744 So. 2d 1210 (Fla. 2" DCA

1999), citing Ferrer v. Manning, 682 So. 2d 659 (Fla. 3

DCA 1996) .

Appel | ate counsel nay be deened to have
Rendered ineffective assistance in failing to
Rai se a neritorious issue on appeal even if
Trial counsel did not preserve it for appeal
If the error or inpropriety rises to the |evel
O a due process violation, constitutiona
Viol ation, or another matter of fundanental
Error. Those, of course, cannot be waived by
Failure to object. See Hargrave v. State, 427
So. 2d 713 (Fla. 1983).




Mayer v. Singletary, 610 So. 2d 1329 (Fla. 4'" DCA 1992).

The Eleventh Circuit has applied the two-prong test of

Strickland v. WAashington, which requires a showi ng that the

performance of counsel was deficient and a show ng of
prejudice to the defendant to appellate counsel. Health v.
Jones, 941 F.2d 1126, 1130 (11'" Gir. 1991).

Petitioner Davi d MIIer submts t hat previ ous
appel l ate counsel was ineffective in failing to raise on
the previous appeal to this court the issue of
prosecutorial msconduct in guilt and penalty phase closing
arguments. The decision, if indeed there was one, not to
raise the issue of prosecutorial msconduct on direct

appeal “cannot be excused as nere strategy or allocation of

appel l ate resources.” Wlson v. Winwight, 474 So. 2d
1192 (Fla. 1985). This issue was not so obscure that is
can be Ilikened to a search for the “needle in the
hayst ack”. The m sconduct of the prosecutor could not be

m ssed even upon a cursory review of the appellate record.
A claim based upon prosecutorial msconduct is hardly new
or novel, the law is well settled in this area, with the
courts having beconme increasingly vigilant over such
prosecutorial abuse.

This Court has expressed increasing concern over the
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frequency with which prosecutors overstep the bounds of
acceptabl e argunment in both the guilt and penalty phases of
capital trials. This concern has led to the reversal of
death cases based upon such inproper argunent. Rui z .
State, 743 So. 2d 1 (Fla. 1999). This court has stated
that the proper role of closing argunment in a crimnal case
is to serve as a review of the evidence and inferences

which may be reasonably drawn from them Bertolotti .

State, 476 So. 2d 130 (Fla. 1985). This Court, in cases
such as Ruiz, has found the error to be fundanental, thus
reversible if raised by appellate counsel.

In this case the argunents of the prosecutor were
clearly inproper. Exhorting the jury to convict M. Mller
because he woul d have killed a second person if not stopped
is inpermssible as nonstatutory aggravation. Drake V.

State, 441 So. 2d 1079 (Fla. 1983); Mller v. State, 373

So. 2d 882 (Fla. 1979). Li kewi se, a prosecutor may not
vouch for the credibility of a witness by expressing an
opinion as to whether or not the witness is telling the
truth or otherwise inply that the witness has told the

truth. Kelly v. State, 842 So. 2d 223 (Fla. 1% DCA 2003);

DeLuca v. State, 736 So. 2d 1222 (Fla. 4'" DCA 1999).

Prosecutors are prohibited fromutilizing argunent in
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penalty phase that invokes synpathy for the victim or
attenpts to engage the synpathy of the jury. Ar gunent
which seeks to take a mtigating factor, such as the
support of friends and famly of the defendant, and turn it
into an aggravating circunstance is patently inproper

argunment. Ubin v. State, 714 So. 2d 411 (Fla. 1998);

Ham lton v. State, 703 So. 2d 1038 (Fla. 1997); Rhodes v.

State, 547 So. 2d 1201 (Fla. 1989); Richardson v. State,

604 So. 2d 1107 (Fla. 1992). At the tinme of the direct
appeal in this <case, each of the objectionable and
prejudicial argunents nade by the prosecutor in this case
had been found to be fundanental error in the above-cited
cases. There is no strategy which would justify the
om ssion of this argunent in the direct appeal.

The serious onmi ssion by appellate counsel constitutes
a performance which fell below that which is professionally

acceptable, and underm nes confidence in the appellate

review of this case. This issue, if properly raised on
direct appeal, <constituted grounds for reversal under
reported decisions of this Court. Because of this failure,

this Court should grant a newtrial to M. MIller. Johnson

v. Wainwight, 498 So. 2d 938, 939 (Fla. 1986).
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CONCLUSI ON

For the foregoing reasons, the previous appeal in this
matter failed to correct fundanental error. Because M.
MIler was denied his Sixth Anmendnent right to effective
assi stance of counsel on appeal, this Court should grant
the wit of habeas <corpus, grant a new appeal, or
alternatively, vacate his conviction and/or sentence of

deat h.
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