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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Fl ori da. Petitioner was the Appellant and Respondent was the
Appellee in the Fourth District Court of Appeal. In this brief,
the parties shall be referred to as they appear before this
Honor abl e Court except that Petitioner may al so be referred to
as the State.

In this brief, the synbol "A" will be used to denote the
appendi x attached hereto.

Al enphasis in this brief is supplied by Petitioner unless

ot herw se i ndi cat ed.



STATMENT OF THE CASE AND FACTS

Bel ow, on or about October 16, 2003 petitioner filed his
first 3.850 notion for post conviction relief. On Septenber 29,
2004 petitioner filed a second 3.850 nmotion, alleging in claim
1l that there was a discrepancy between the oral and witten
pronouncenments of sentence. The state filed a response arguing
that petitioner’s claim was procedurally barred as successive
because it could have been raised in his first 3.850 notion and
that such a claim could not be construed as a rule 3.800(a)
claim because such a claimis not cognizable in notions under
3.800(a). n March 4, 2005, the trial court issued an order
finding that claim 11l of petitioner’s 3.850 notion was
procedurally barred as it should have been raised in the first
3.850 notion and is not cognizable as a 3.800(a) claim/(3.850
Record on Appeal). On May 25, 2005 the Fourth District Court of
Appeal summrily affirnmed the trial court’s deni al of
petitioner’s successive 3.850 notion (Appendix). This appeal

foll ows.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal properly affirnmed the
trial court’s order summarily denying petitioner’s successive
3.850 notion. Moreover, the court properly affirmed the trial
court’s finding that the motion could not be construed as a
3.800(a) nmotion as petitioner’s claimthat the witten sentence
did not conport with the oral pronouncenent is not cognizable

under 3.800(a).



ARGUNMENT
THE FOURTH DI STRI CT COURT OF APPEAL PROPERLY
AFFI RMED THE TRIAL COURT ORDER SUMMARILY
DENYI NG RELIEF AS PETITIONER S CLAIM WAS
PROCEDURALLY BARRED ( RESTATED) .

Petitioner claims that he is entitled to post-conviction
relief because there is a discrepancy between the oral and
witten sentences as to the ten (10) year ni ninmum nandatory.
Such a claim is procedurally barred as it was raised in a
successi ve 3.850 notion. Moreover, the claimcannot be reached
by construing petitioner’s successive 3.850 notion as a 3.800(a)
notion because clainms of this nature are not cogni zabl e under
Rul e 3.800(a).

On or about October 16, 2003 petitioner filed his first
3.850 notion for post conviction relief. On Septenber 29, 2004
petitioner filed a second 3.850 notion, alleging in claiml]l
that there was a discrepancy between the oral and witten
pronouncenents of sentence. The state filed a response arguing
that petitioner’s claim was procedurally barred as successive
because it could have been raised in his first 3.850 notion and
that such a claim could not be construed as a rule 3.800(a)

claim because such is not an illegal sentence. See Canpbell v.




State, 718 So. 2d 886 (Fla. 4'" DCA 1998): Rinderer v. State, 857

so. 2d 955 (Fla. 4'" DCA 2003); Covell v. State, 891 So. 2d 1132

(Fla. 4'" DCA 2005). On March 4, 2005 the trial court entered an
order denying relief. On May 25, 2005 this court summarily
affirmed the trial court order denying relief.

This court has jurisdiction pursuant to Fla. R.
9.030(a)(2)(A)(vi), to review petitioner’s claimthat ground 111
of his post conviction notion is a cognizable claimunder rule
3.800(a), as the Fourth District Court of Appeal certified

conflict with Fitzpatrick v. State, 863 So. 2d 462 (Fla. 1% DCA

2004), and Berthiaume v. State, 864 So. 2d 1257 (Fla. 5" DCA

2004), as it did in Covell v. State, 891 So. 2d 1132 (Fla. 4'"

DCA 2005). Each of these cases address whether the claimthat
there is a discrepancy between the oral pronouncenent and
written pronouncenment of a sentence is cognizable in a 3.800(a)
noti on.

However, this court should decline to review petitioner’s
claimthat the Fourth District’s procedural bar of his claimas
successive puts a pro se defendant at a disadvantage, such a
claimis beyond the scope of the certified conflict, and this
Court should decline to address the nerits of that claim

(Merits Brief p. 10), See White v. State, 714 So.2d 440, at 441

(Fla. 1998). Additionally, it is well settled by this Court that



i ssues which were raised or could have been raised in a prior
notion for postconviction relief cannot be litigated in a second

3.850 notion. Marek v. Singletarv, 626 So. 2d 160 (Fla. 1993)

Bol ender v. State, 658 So. 2d 82 (Fla. 1995). Barring

successive nmotions insures finality and avoids pieceneal

litigation. Jones v. State, 591 So. 2d 911 (Fla. 1991).

Turning to the nerits, Petitioner’s claimthat a witten

sentence is illegal because it does not conformwth the ora
pronouncenent is simply wong. In Davis v. State, 661 So. 2d
1193 (Fla. 1995), this Court defined an illegal sentence as a

sentence that exceeds the statutory nmaxinmum Furthernore, in

State v. Mancino, 714 So. 2d 429 (Fla. 1998), this Court

expanded the definition of an illegal sentence and found that an
illegal sentence is one that patently fails to conport wth

statutory or constitutional limtations. |In Canpbell v. State,

718 So. 2d 886 (Fla 4'" DCA 1998), the Fourth District Court of
Appeal interpreted this Court’s definition as set out in Mncino
and found the foll ow ng:

| n Manci no, the Suprene Court explained that
“A sentence that patently fails to conport
with statutory or constitutional limtations
is by definition "illegal'." 1d. at S303.
The rule the oral pronouncenent of the
sentence that controls in the event of a
di screpancy between the oral pronouncenent
and the witten sentence is found in the
Florida Rules of Crimnal Procedure, not the
Florida Statutes or the state or federal
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constitutions. Fla. R Crim Pro. 3.700(1).

If there was an error in Canpbell's
sentence, it was caused by nonconpliance
with a procedural rule, and therefore does
not result in an "illegal sentence" under

t he Manci no definition.
Additionally, a sentence is illegal if it inposes a kind of
puni shment that no judge under the entire body of sentencing
statutes could possible inflict wunder any set of factual

circunstances. See Carter v. State, 786 So. 2d 1173 (Fla. 2001).

In Carter, 786 So. 2d at 1178, this Court stated as foll ows:

We continue to refine our definition of
"illegal sentence"” in an attenpt to strike
the proper balance between concerns for
finality and concerns for f undanment al
fairness in sentencing. In this endeavor, we
have been assisted ably by the appellate
courts, which continue to be confronted
daily with the question of what sentences
are "illegal" and correctable "at any tinme"
and what sentences, although failing to
conply with the law, are not subject to
correction. Attenpting to formulate a nore
wor kabl e definition of "illegal sentence,”
Judge Farnmer has expl ai ned:

To be illegal within the neaning
of rule 3.800(a) the sentence nust
i mpose a kind of punishment that
no judge under the entire body of
sentencing statutes coul d possibly
inflict under any set of factua

circunstances. On the other hand,
if it is possible under all the

sent enci ng statutes--given a
specific set of facts--to inpose a
particul ar sent ence, then the
sentence will not be illegal

within rule 3.800(a) even though
the judge erred in inposing it

7



Bl akl ey v. State, 746 So. 2d 1182,
1186-87 (Fla. 4th DCA 1999).

This Court went on to approve of Judge Farner's definition
that a sentence is “illegal” if it “inposes a kind of punishnment
t hat no judge under the entire body of sentencing statutes could
possibly inflict wunder any set of factual circunstances”--
because it conmes close to formulating a workable definition of
“illegal” sentence. Carter, 786 So. 2d at 1181. |In Carter, 786
So. 2d at 1173-1181, this Court held that a habitual offender
sentence for a life felony, inposed when the habitual offender
statute did not authorize it, was illegal.

In the instant case, petitioner was sentenced to a ten (10)
year m nimum mandatory term on all counts pursuant to F.S. 8§
775.087, because he actually possessed a firearm when he
committed the crines. VWhen a statute mandates a m ni num
sentence, the sentencing court nmust specify it on the sentencing

order. D Alessandro v. Shearer, 360 So. 2d 774, 775 (Fla. 1978)

(i ssuing mandanus requiring trial court to recite that five-year
sentences were subject to three-year mnimm rmandatory
provi si ons because w thout such a recitation the authorities
woul d not be on notice that the case calls for a mninum of
three years service in prison, and even if authorities received
notice by other nmeans, without a judicial order, it would be
guesti onabl e whether mninum service was required); see also

8



State v. Johnson, 627 So. 2d 98 (Fla. 4th DCA 1993) (en banc)

(receding from State v. Miran, 561 So. 2d 685 (Fla. 4th DCA

1990)); State v. MKenzie, 574 So. 2d 1176 (Fla. 5th DCA 1991)

(en banc) (receding from State v. Hall, 538 So. 2d 468 (Fla. 5th

DCA 1989)). In this case, such a sentence is |egal and nust be
i nposed in the sentencing order where it has been established
and found that petitioner possessed a firearm during the
commi ssion of the crines. Sinply because the trial court rmade a
procedural error and failed to orally announce this condition of
sentencing does not render the sentence illegal. Petitioner
coul d have properly raised this claimin his first 3.850 notion,
yet failed to do so and then inproperly raised the claimin a
successive 3.850 notion

Appellant cites this Court’s decision in Ashley v. State,

850 So. 2d 1265 (Fla. 2003), and states that while the Florida
Rul es of Crimnal Procedure do require the oral pronouncenent to
match the witten order, this rule is based upon doubl e jeopardy
principles (Petitioner’s Merits Brief p. 10). Petitioner
further argues that a violation of this rule rises to
constitutional magnitude and renders the sentence illegal. Id.
However, this Court’s decision in Ashley is factually and
l egally distinguishable from the instant case. This Court

reviewed Ashley v. State, 772 S. 2d 42 (Fla. I DCA 2000),




whi ch expressly and directly conflicted with Evans v. State, 675

So. 2d 1012 (Fla. 4'" DCA 1996) and stated that the issues
concerned whether a trial court can bring a defendant back to
court, vacate the sentence inposed, and resentence himto what
anmpunts to a nore onerous sentence after he has already begun
serving the original sentence. Ashley, 850 So. 2d at 1266. This
Court agreed with the Fourth District Court of Appeal decision
in Evans, and held that once a sentence has been inposed and the
person begins to serve the sentence, the sentence nay not be
increased with out running afoul of double jeopardy principles.
I d.

In this case, where the trial court inposed an invalid
sentence orally by failing to inpose the m ni num mandatory yet
at the same hearing properly inmposed the m ni nrum mandatory in
the witten pronouncenent, double jeopardy principles do not
apply. Petitioner’s sentence was not increased after it was
i nposed. Here, the trial court did not orally pronounce the
sentence, bring the petitioner back to court to correct an
error, vacate the sentence inposed, and resentence himto what
anounts to a nore onerous sentence. Rather the records reflect
that the oral and witten pronouncenment occurred at the sane

time and the witten pronouncenent anmounts to a |egal sentence.

Hence, petitioner’s reliance on Ashley is m splaced.

10



Here, it is clear that the Fourth District Court of Appeals
properly found that Petitioner is not entitled to post-
conviction relief where there is a discrepancy between the oral
and witten sentences as to the ten (10) year m ni num nmandatory.

Such a claimis procedurally barred as it was raised in a
successive 3.850 notion. Moreover, the claimcannot be reached
by construing petitioner’s successive 3.850 notion as a 3.800(a)
noti on because clainms of this nature are not cogni zabl e under
Rul e 3.800(a). This Court must affirm the decision of the
Fourth District Court of Appeal and di sapprove the deci sions of

the First District Court of Appeal in Fitzpatrick and the Fifth

District in Berthiaune.

11



CONCLUSI ON

WHEREFORE, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests this
Court affirm the decision of the Fourth District Court of
Appeal .
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