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PRELI M NARY STATEMENT

This brief wll refer to Appellant as such, Defendant, Petitioner, or
by proper nane, e.g., "Wckham" Appellee, the Sate of Horida, was the
prosecution and respondent below the brief will refer to Appellee as such,
the prosecution, respondent, or the State. The follow ng are exanpl es of
ot her references:

"PCRB 1455" refers page 1455 of the postconviction record in Vol une
8.

"RL 164" refers to page 164 of Volune 1 of the record of the original
direct appeal of this case to this Gourt.

"TT/ X 2044" refers to page 2044 (as stanped by the trial clerk) of
Volune Xof the trial transcript of the original direct appeal of
this case to this Qourt.

"IB 20" references page 20 of the Initial Brief dated as served by
nai | June 18, 2007.

"Postconviction Mtion" references Wckhamis Mtion to Vacate
Judgrment and Sentence, which the Grcuit Qerk stanped as filed on
March 31, 2003, and which was dated as served on the Ofice of the
State Attorney that day. (PCRLS 2740 et seq.)

Unless the contrary is indicated, boldtypeface enphasis is supplied; cases
cited in the text of this brief and not within quotations are underli ned;

and, all other enphases are contained wthin the original quotations.

STATEMENT CF THE CASE AND FACTS

This Gourt's opinion on direct appeal summarized the underlying facts
of this case:
In March 1986, Wckham together with famly nenbers and friends,

including children, were driving along Interstate 10 when they
di scovered they were low on noney and gas. Wile at |east sone
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nenbers of the party felt they should stop at a church for help,
Wckham and ot hers deci ded they woul d obtai n noney through a robbery.
The group continued along Interstate 10 and exited at Thonasville
Road in Tal | ahassee.

Proceedi ng north alnost to the Georgi a border, the group decided to
trick a passing notorist into stopping. They placed one of the
vehi cl es conspi cuously on the roadside. Qne of the wonen, apparently
acconpani ed by some of the children, then flagged down the victim
Mrris "R ck"™ Hemng. The wonan told FH emng her car woul d not work.
Wckhamlater told a fellowinmate that he had deliberately used the
wonan and children because "that's what nade the guy stop and that's
what | was interested in."

After examning the car, Flemng told the wonan he coul d find not hi ng
wong wth it. A this time, Wckham came out of a hiding place
nearby and pointed a gun at Femng. Hemng then turned and
attenpted to wal k back to his car, but Wckham shot himonce in the
back. The inpact spun Hemng around, and Wckham then shot F emng
again high in the chest. Wile FHemng pled for his life, Wckham
shot the victimtw ce in the head.

Wckham then dragged the body away from the roadside and rummaged
through H emng' s pockets. He found only four dollars and five cents.
At this point, Wckham criticized the woman-decoy for not stopping
soneone W th nore noney.

The group drove to a gas station and put two dollars' worth of gas
in one of the cars, and two dollars’ worth in a gas can Wckham
changed his clothes and threw his bl oodstai ned pants and shoes into a
dunpst er Wckhamdirected one of the others to throwthe enpty bul | et
casings and live rounds out the wndow A short while later, the
group drove past the nurder scene and saw that the police and
anbul ances had begun to arrive. They then headed back south and drove
to Tanpa, obtaining nore gas noney by stopping at a church along the
way.

At trial, defense counsel submtted extensive evidence about
Wckham's prior psychol ogical problens, which included extended
periods of confinenent in psychiatric hospitals during his youth.
There al so was evidence that Wckham was al coholic, had suffered an
abusi ve chil dhood, and that his father had deserted the famly.

Qher evidence, however, indicated that Wckham was not legally
i nsane during the events in question and had not been drinking at the
tine of the nurder, and that he had not been confined in nental
institutions for nmany years. nhe expert, D. Harry Mdaren, stated
that Wckhamboth appreciated the crimnality of the murder and chose
to engage in this conduct despite his awareness of its nature. Dr.
Mdaren stated his opinion that Wckham had nurdered Hemng to
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avoid arrest, because Wckham previously had been incarcerated for
another robbery in Mchigan. Athough Dr. MQaren agreed that
Wckham suffered from alcohol abuse, an antisocial personality
di sorder, and schizophrenia in remssion, he concluded that these
conditions did not inpair Wckhams ability to understand the nature
of his actions in murdering H em ng.

Wckhamv. Sate, 593 So.2d 191 (Ha. 1991).

O Novenber 28, 1988, the trial began (TT/1), and on Decenber 7, 1988,
the jury found Wckham guilty as charged of First Degree Mirdfer and
Robbery with a Firearm (TT/1X 1863 67).

O Decenber 8, 1988, the jury recomended Wckham be sentenced to death
by a vote of eleven to one (11-1). (TT/ X 2043-44) The trial judge found six
aggravating circunstances and no mtigating circunstances. The trial judge
followed the jury recomendation and sentenced Wckhamto death. (R2 246-
53; TT/ X 2043- 45)

O direct appeal, Wckham rai sed seven issues alleging that (1) the
trial court erredinlimting testinony about his alleged inability to form
the specific intent to coomt preneditated nmurder; (2) the trial court
erroneously admtted evidence Wckham had nade plans to escape from the
Leon Qounty jail while being detained there; (3) the trial court erred in
finding that the nurder was hei nous, atrocious, or cruel; (4) the trial
court erred in finding the nurder was cold, calcul ated, and preneditated.
(5 & (6) the trial court erred in failing to find and weigh mtigating
evidence available in the record; (7) the death sentence was not
proportional. Wckham 593 So.2d at 193-195.

Wckham struck HAC concluded that the trial judge did not properly

find and weigh all available mtigation, but affirned:
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As we recently stated in Cheshire, the trial court's obligationis to
both find and weigh all valid mtigating evidence avail abl e anywhere
in the record at the conclusion of the penalty phase. Cheshire, 568
So. 2d at 911 (citing Rogers, 511 So. 2d at 534). Evidence is
mtigating if, infairness or inthe totality of the defendant's life
or character, it nay be considered as extenuating or reducing the
degree of noral culpability for the crine coomtted. Rogers, 511 So.
2d at 534. dearly, the evidence regarding Wckhams abusive
chil dhood, his al coholism his extensive history of hospitalization
for nental disorders including schizophrenia, and all related
nmatters, shoul d have been found and wei ghed by the trial court. Id.

However, we also nust note that the State controverted sone of this
mtigating evidence, thus dimnishing its forceful ness. Wckham had
not been hospitalized for nental illness for nany years and was not
drinking at the tine the nurder was coomtted. Hs schi zophreni a was
in remssion. Expert testinony indicated that he was not insane, and
that he was able to appreciate the crimnality of his actions in
March 1986. This testinony is consistent wth the facts of the nurder
and the actions and statenents of Wckham

In light of the very strong case for aggravation, we find that the
trial court's error in weighing the aggravating and mtigating
factors could not reasonably have resulted in a |esser sentence.
Having reviewed the entire record, we find this error harnmess beyond
a reasonabl e doubt. Rogers, 511 So. 2d at 535.

Seventh, Wckham argues that death is not a proportional penalty in
this instance. The cases cited by Wckham for this proposition all
deal with donestic violence, "heat-of-passion” nurders, persons who
were severely nentally disturbed at the tinme of the nurder, or
simlar reasons. The facts of none of these cases approach the
aggravated quality of the facts of the present case.

In killing Hemng, Wckham planned and executed a roadsi de ambush
designed to lure a victim who believed he was hel ping a stranded
wonman and children. Wiile sone mtigating evidence was avail abl e, the
case for aggravation here is far weightier. If a proportionality
analysis leads to any conclusion, it is that death was a penalty the
jury properly could recoomend and the trial court properly could
i npose. Accordingly, this Gourt may not disturb the sentence on this
ground. The conviction and sentence are affirned.

593 So.2d at 194.
Justice Barkett dissented and highlighted the mtigating nental health

evidence. Id. at 194-95.



Wckhamfiled a Petition for Wit of Gertiorari with the United Sates

Suprene Gourt which was denied on June 22, 1992. Wckhamv. Horida, 505

US 1209 (1992).

In May 1995, Wckhamfiled a notion for post-conviction relief. (PQRL 1
et seq.) Oh March 31, 2003, Wckhamfiled an anmended notion to vacate his
convi ction and sentence of death, raising twenty-one clains. (PORL5 2740
et seq.) After the State responded and a Huff hearing, the trial court
entered an order summarily denying sone clains and granting an evidentiary
heari ng on others (PCRL7 3111 et seq.).

June 2d to June 7, 2004, the trial court held an evidentiary hearing
on Wckham's notion for post-conviction relief. (PCRL7 3271 et seq.)

The trial court denied postconviction relief through a 40-page order

(PCRA0 7723-63), and this appeal ensued.

SUMVARY CF ARGUMENT

Wckham raises a wde aray of clains. Sone are preserved. Sone are
not .

As a threshold natter, in ISSUE I, Wckham contests any circuit judge
inthe First Dstrict Gourt of Appeal handling his Postconviction Mtion.
He essentially advocates a per se rule in which a wtness's position on a
court would disqualify all other judges on that court and all judges on
inferior courts. Hs argunent is msplaced. Wile there needs to be a
sensitivity to the "appearance of justice" and, of course, to whether there

is prima facie showng d bias, Wckham places too little faith in the



ability of circuit judges to set aside their personal feelings and decide
the issues on the law and the facts.

Having been afforded a multi-day evidentiary hearing on his
post convi ction notion, Wckhampresents nmul tiple issues in which he second-
guesses the wel | -grounded decisions of his trial defense attorney as well
as the postconviction trial court. He has failed to neet his burdens of
denonstrating that his trial counsel was unreasonable, and he has failed to
establish that the trial court's findings were not based upon conpetent and

substanti al evi dence.

ARGIMENT

| SSUE |: WHETHER W CGKHAM HAS DEMONSTRATED THAT THE TR AL COURT BERRED BY
NOT DO SQUALIFYING ALL ARU T JUDES G THE SEGOND JUOAAL AdRAUT.
( RESTATED)

ISSUE | argues that Judge Dekker, of the Second Judicial Qrcuit,
shoul d not have deci ded Wckhami's March 31, 2003, Mtion to Vacate Judgnent
of Gonviction and Sentence ("Postconviction Mtion," PCRL5 2740 et seq.).
It argues (IB 13) that Phillip J. Padovano becane Chief Judge in 1993,
Hanki nson and Padovano' s wi fe subsequently joi ned Padovano on the bench of
the Second Judicial Qrcuit, and in 1996, Padovano began serving on the
First Dstrict Court of Appeals, where he "hears appeals fromthe Second
Judicial Qrcuit, including fromthe decisions of Judge Dekker." |SSUE |
then contends (1B 13) that Judge Dekker's "opinion depended upon her

unquest i oni ng accept ance of Padovano's testinony" and then tenders (1B 13-

15) sone interview notes that supposedly undermne accrediting Padovano' s



testinony. ISSLE | then contends (IB 15-16) that Judge Dekker was put in
the "untenabl e position of assessing the credibility of her circuit court
col | eague, Judge Hankinson." Next, ISSUE | argues (IB 16-17) that
"Wckhams disqualification notions" were legally sufficient, entitling him

to a "new evidentiary hearing."

A ISSUE | was not preserved bel ow

Rather than "motions" (plural), the State has found one
disqualification nmotion (singular): Wckhams Mtion to Dsqualify ...Al
GQrcuit Judges in and for the Second Judicial Grcuit ("D squalification
Mbtion") filed My 22, 1995 (PCRB 1455-70).% The Mbtion does not raise the
sane clains as ISSUE |, and, indeed, the Mdtion' s clains becane noot .

The 1995 D squalification Mtion argued that Judge McQure should be
disqualified for various reasons (PCRB 1456-58), a matter not raised in
ISSUE|. Aso, Judge MQure retired fromthe bench (See PCGR8 1570) and did
not adjudi cate Wckhams postconviction notion (See Judge Dekker's Huff

Oder at PCORL7 3111-20 and Judge Dekker's Qder based on evidentiary

1 Thus, daimV of the 2003 armended postconviction notion nentions (PCRL5

2780) only one nmotion to disqualify. This apparent contradiction
illustrates a rationale for requiring an appellant, as a threshold matter,
to specify where in the record on appeal each of appel | ate issue/cl ai mwas
preserved, rather than the appellee attenpting to Ilocate arguable
preservation and, as a result, asserting lack of preservation. The Sate
respectfully submts that requiring an appellant to specify where in the
record a claimwas preserved or specify why it is fundanental error shoul d
be a gateway matter, the "ticket,”" wthout which there would be no
appel | ate revi ew of each clai m



hearing at PCRA0 7723-63). The Disqualification Mtion al so contended that
Wckhams trial defense counsel, Phillip J. Padovano, had risen to "Chief
Judge," thereby requiring the disqualification of all judges "sitting in
the Second Judicial Arcuit,” (PORB 1459- 60, 1465) but, by the tine of the
evidentiary hearing, trial defense counsel Padovano was no longer in that
position (PCRB 3293-94). Therefore, the Mtions' clains based upon Judge
M ure and Judge Padovano's circuit court positions becanme noot, and the
Mtion also failed to preserve ISSUE |'s clains based upon Padovano
assumng a Frst Dstrict Gourt of Appeal position and his wfe and

prosecut or Hanki nson becoming circuit court judges. See, e.g., Harrell wv.

Sate, 894 So.2d 935 940 (Ha. 2005)(three conponents for "proper
preservation"; "purpose of this rule is to '"place[] the trial judge on
notice that error may have been coomtted, and provide[] himan opportunity

tocorrect it at an early stage of the proceedings'"); Wite v. Sate, 753

So0.2d 548, 549 (Ha. 1999) (argunent regarding state Constitutional due
process not raised to the trial court or to the district court of appeal

during the direct appeal fromconviction; "not preserved'); Gore v. Sate,

706 So.2d 1328, 1334 (Ha. 1997) (argunent bel ow was not the sane as the one

on appeal, not preserved); HIIl v. Sate, 549 So.2d 179, 182 (Ha.

1989) ("constitutional argunent grounded on due process and Chanbers was not
presented to the trial court ...procedurally bars appellant from presenting

the argunment on appeal ).



B. The Dsqualification Mtion was untinely.

In addition to the Dsqualification Mtion alleging different grounds
and its clains becomng noot, its allegations were untinely.

Rule 2.160(e), Ha R Jud. Admn., effective January 1, 1993, specified
the 10-day limt on notions to disqualify a judge:

A notion to disqualify shall be nade within a reasonable tinme not to

exceed 10 days after discovery of the facts constituting the grounds
for the notion ...

Ha Bar R Anrendnent to Ha. Rules of Judicial Admn., 609 So. 2d 465, 466,

491 (Fla. 1992). And, decades prior to Ha RJud. Adnin. 2.160(e),? Horida
Statutes specified a 30-day window for noving to disqualify a judge;
"ot herw se, the ground, or grounds, of disqualification shall be taken and
consi dered as wai ved," Ch. 16053, s. 3, Laws of Ha. (1933).

Here, the May 22, 1995, Mdttion to Dsqualify was filed well -beyond the
10-day period provided in Rule 2.160/2.330, Ha R Jud. Admn., and well-
beyond the 30-day w ndow of Section 38.02, Ha Sat. Therefore, the
disqualification nmotion was properly denied sumarily (PCRO 1681). See

Rvera v. State, 717 So.2d 477, 481 n.3 (Ha. 1998)("we agree with the

State that Judge Ferris' statenent to the Fort Lauderdal e Sun Sentinel five
nonths before trial is forever waived as a ground for disqualification” due

to its wuntineliness); Mnsfield v. Sate, 911 So.2d 1160 (Ha

2 Ha RJud Adnin. 2.160(e) has been renunbered as 2.330, but it still
requires that the notion be filed wthin "10 days after discovery of the
facts constituting the grounds,” In re Arendnents to the Ha. Rules of
Judicial Admnistration--Reorgani zation of the Rules, 939 So.2d 966, 1004
(Ha. 2006).




2005) (tineliness as a procedural bar; holding based upon alternative
ground) .

More specifically, concerning Phillip J. Padovano, he was sworn in as a
circuit judge in January 1989 and first became chief judge in the Second
Judicial Qrcuit in 1993 (PCRL7 3294, 3296). At best for Wckham his
D squalification Mtion should have been filed wthin 30 days of when his
convi ction becane final,® which was when the Lhited Sates Suprenme Court

denied his Petition for Wit of GCertiorari on June 22, 1992, see Wckhamv.

Horida, 505 US 1209 (1992), or within 10 days of the January 1, 1993,
effective date of Rule 2.160, or within 10 days or 30 days of Padovano

becomng chief judge in 1993. Instead, Wckhamwaited until 1995, which was

YEARS too late. See Asay v. Sate, 769 So.2d 974, 980(H a. 2000)(notion to

disqualify filed in post-conviction proceeding in the same nonth as the
original 3.850 notion, untinely because the grounds upon whi ch based were
known by the defense at the tine of the original trial).

Smlarly, inaddition to being noot, all of the allegations concerning
Judge MQ ure were untinely. All of themwere nade in the 1995 Mition based
upon coments that were nade during the 1988 trial proceedings. At best for
Wckham he shoul d have filed his Dsqualification Mtion wthin 30 days of

June 22, 1992, when his conviction becane final fromthe Lhited Sates

3 Indeed, the disqualification notion should have been filed within 10 or

30 days of when this Gourt issued its nandate for the direct appeal of this
case. See Wckham v. Sate, 593 So.2d 191 (Ha. 1991)(rehearing denied
March 2, 1992).
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Suprene Qourt's denial of certiorari, see Wckham 505 U S 1209 (1992), or
w thin 10 days of the January 1, 1993, effective date of Rule 2.160; he did

not .

C. Qher allegations purportedy in support of disqualification.

| f Wckhamargues that his March 31, 2003, Postconviction Mtion (PORL5
2740 et seq.) preserved ISSUE |, he woul d be incorrect.

QA MV of Wckhams Postconviction "maintained" that "all circuit
Judges in and for the Second Judicial QGrcuit be disqualified and an
i ndependent judge fromoutside of the First, Second, Third, Fourth, B ghth,
and Fourteenth Arcuits be appointed to the Gourt to hear his case." (PORL5
2780) daimV argued (PCRL5 2779-80) M. Padovano being "el evated to the
First Dstrict Gourt of Appeal, on which he nowsits,"” commttees on which
he sits, and being "considered as an expert on capital cases."* Even CLAM
V did not discuss prosecutor Hankinson, rendering that appellate claim
still unpreserved bel ow

Further, concerning Judge Padovano, CQLAIM V was not the appropriate
vehicle to seek the disqualification of a sitting judge. In order for these
natters to be presented to the trial court, they should be presented
through the appropriate vehicle, that is, Rile 2.160, renunbered as 2. 330,

Fla.R Jud. Admin. Therefore, the assertions in daimV did not preserve any

“* As discussed infra in ISSLE Il, Judge Padovano's esteened
gualifications, as a nmatter of |law place a heavier burden on Wckhamto

establ i sh i neffective assi stance of counsel .
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appel late claim pertaining to disqualification. See Asay v. Sate, 769

So.2d 974, 981 (Ha. 2000)("As for the incidents occurring during the
post convi ction proceedi ng that Asay points to as establishing an additional
basis for recusal, these grounds were not raised by Asay in the trial court
in a renewed notion for recusal, so they are not properly before this
Qourt").

In any event, like the 1995 [Osqualification Mtion, the grounds
alleged in daimV were untinely. As the Initial Brief indicates (p. 13),
Padovano became a First DCA judge in 1996, SEVEN YEARS prior to the 2003
post convi cti on noti on.

Further, in contrast wth the Mtion to Dsqualify ... (PCRB 1467),
neither daim V nor the postconviction notion containing it included a

requisite certificate of good faith, per Rule 2.160/2.330. See Fondura v.

Sate, 940 So.2d 489, 491 (Ha. 3rd DCA 2006)("The notion was also
procedural |y deficient. The initial witten notion did not include the
requisite certificate of good faith signed by Fondura s counsel pursuant to
Florida Rule of Judicial Admnistration 2.160(c). GCounsel also orally
presented the second notion to disqualify, and this is legally insufficient
and contrary [to] the requirenents set forth in Horida Rules of Judicial

Admnistration 2.160(c)(1)"). See also FHa. Bar Re Anendnent to Ha. Riules

of Judicial Admn., 609 So.2d 1t 490-91.

D. Wckhams appellate clains are facially insufficient.

Assumng that Wckhams disqualification clains survive the foregoi ng

12



argunents, ISSUE | still fails to denonstrate reversible error when vi ened

de novo on appeal .®> See Mansfield v. State, 911 So.2d 1160, 1170 (Ha.

2005). S nce Judge Padovano will not be asked to review his own deci si ons
here and since there have been no facts alleged that show a specific well -
founded bias wthin this case, disqualification was not nmandated here. The
trial court's postconviction evidentiary-hearing findings (PCRAO 7723 et
seq.) adverse to the nerits of Wckhamis postconviction notion (See IB 13-
15) are insufficient to require disqualification. Analogously, it is well-
settled that prior adverse rulings of a judge are insufficient to nandate

disqualification. See, e.g., Rverav. Sate, 717 So.2d 477, 480-81 (H a.

1998). Instead, it is a judge's duty to resolve the cases properly before

himor her. See In re Drexel BurnhamLanbert Inc., 861 F. 2d 1307, 1312 (2d

Adr.1988) ("Ajudge is as nuch obliged not to recuse hinself when it is not

called for as he is obliged to when it is"); Hnman v. Rogers, 831 F. 2d

937, 939 (10th A r.1987) ("There is as much obligation for a judge not to

recuse when there is no occasion for himto do so as there is for himto do

® The novant's burden is higher for a notion to disqualify when a prior

nmotion was granted. See Card v. Sate, 803 So.2d 613, 619-20 (Ha. 2001)(in
an initial notion, judge passes only on the legal sufficiency of the
allegations and not on the truth of the facts, whereas, a successor judge
nmay pass on the truth of the facts alleged in support of the notion and
need only be disqualified if "he or she is in fact not fair or inpartial”
citing Ha. R Jud. Admn. 2.160(f)). Here, the record is unclear whether a
disqualification of Judge  Dekker  would constitute the first
disqualification caused by a Wckham notion. Judge MQure was the trial
judge, and Judge Lew s Hall (See PCR8 1566-73) and Judge Francis (See PCRO
1681, PCRO 1692 et seq., PCRL3 2549) handl ed the postconviction proceedi ngs
prior to Judge Dekker. (At one point, Judge Ferris recused hersel f upon her
own notion. PCRB 1500)
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so when there is").

| SSUE | argues (IB 13) that Padovano becanme a A rcuit Judge and a Chi ef
Judge in the circuit in 1993. However, there is not even a bare allegation
that Judge Padovano's tenure on the Grcuit bench or as Chief Judge in any
way overlapped Judge Dekker, who adjudicated his Postconviction Mtion.
Taking the nerits of ISSUE | in their best light for Wckham arguendo if
those nerits are reached, it distills to contentions that Judge Dekker
shoul d not have presided over the Postconviction Mtion because of Judge
Padovano' s position on the DCA because of Judge Padovano's wfe's position
as acircuit judge on the Second Judicial Grcuit, and because of Grcuit
Judge Hankinson's status as a wtness in the postconviction evidentiary
hearing. None of these clains nerit reversal for a new evidentiary hearing
in front of a judge who is outside of the First, Second, Third, Fourth,
Bghth, and Fourteenth Arcuits.

ISSE |, as well as QAM YV, failed to posit anything specific
what soever concerning any rel ationship, other than job titles, anmong Judge
Dekker, Judge Padovano, Judge Ferris, and Judge Hankinson. Essentially,
granting relief on ISSUE | would establish a per se rule of
disqualification in which awtness in a position as a circuit judge in the
circuit or on the DCA for that circuit nandates disqualification of all
circuit judges of that circuit and all circuit judges wthin the DCA's
jurisdiction, respectively. Yet, Wckham fails to cite a single
authoritative case for such an extrene position. As such, Wckhams | SSLE |

fails to overcone the presunption that the trial judges of this state wll

14



conply wth the law, Dragovich v. Sate, 492 So.2d 350, 353 (Ha. 1986).

Put nore specifically, Wckhams accusations and attendant citations to
adverse rulings are not

wel | -founded and contain[ing] facts gernane to the judge's undue
bias, prejudice, or synpathy. See Qdlliamv. Sate, 582 So.2d 610,
611 (Ha. 1991); Dragovich v. Sate, 492 So.2d 350, 352 (Ha. 1986).
The fact that a judge has previously nade adverse rulings is not an
adequate ground for recusal. dlliam 582 So.2d at 611; Suarez v.
Sate, 95 Ha. 42, 115 So. 519 (1928). Nor is the nere fact that a
judge has previously heard the evidence a legally sufficient basis
for recusal . Dragovich, 492 So.2d at 352.

Mansfield v. Sate, 911 So.2d 1160, 1171 (Ha. 2005), quoting Jackson v.

Sate, 599 So.2d 103, 107 (Ha. 1992).

Ervin v. (ollins, 85 S0.2d 833 (Fla. 1956),° upheld the denial of

disqualification. There, the Governor was a party to the law suit. There,
it was clained that the Governor and a justice of the Horida Suprene Qourt
"and their famlies are close, intimate, and personal friends, and have
been for nany years.” The claimalso alleged that two additional justices
were appoi nted by the Governor. These friendships and appoi ntnments were

insufficient torequire disqualification. Here, a wtness sinply sitting in

® In re Estate of Carlton, 378 So.2d 1212 (Fla. 1979) “receded" from

Ervin's discussion of legal insufficiency but also held, consistent wth

the non-recusal here, that
each justice nust determne for hinself both the | egal sufficiency of
a request seeking his disqualification and the propriety of
wthdrawing in any particular circunstances. This procedure is in
accord wth the great weight of authority, and it re[i]nforces the
nodern view of disqualification as a natter which is "personal and
discretionary wth individual nenbers of the judiciary . . . ."
Departnent of Revenue v. Leadership Housing, Inc., 322 So.2d 7, 9
(Fa 1975).
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the same circuit or Dstrict Gourt of Appeal and a wtness's wife sitting
inthe sane circuit are insufficient.

Mackenzie v. Super Kids Bargain Sore, 565 So.2d 1332 (Ha. 1990), held

that "disqualification of a judge is [not] required on notion where an
attorney appearing before the trial judge had nade a $500 contribution to
the political canpaign of the trial judge's husband.” The notion also
alleged that "the $500 contribution was the second |argest anount
contributed.” Mckenzi e reasoned that "the standard for determ ni ng whet her
amtionis legally sufficient is "whether the facts all eged woul d pl ace a
reasonably prudent person in fear of not receiving a fair and inparti al
trial.'" Its additional reasoning, Id. at 1338, was even nore applicable to

this case:

There are countless factors which nay cause sone nenbers of the
comunity to think that a judge would be biased in favor of a
litigant or counsel for a litigant, e.g., friendship, nenber of the
sane church or religious congregation, neighbors, forner classnates
or fraternity brothers. However, such allegations have been found
legal ly insufficient when asserted in a notion for disqualification.
See, e.g., In re Estate of Carlton, 378 So.2d 1212 (Ha. 1979)
(Qverton, J., Denial of Request for Recusal), cert. denied, 447 U S
922, 100 S . 3013, 65 L. E. 2d 1114 (1980); Evin v. Qllins, 85
So.2d 833 (Ha. 1956).

Mackenzi e held” "that an allegation in a notion that a litigant or counsel

for a litigant has nade a legal canpaign contribution to the political

" Utinately, Mckenzie, 565 So.2d at 1139-40, required the trial judge

to disqualify hinself because when he ruled on the notion, "Judge MacKenzi e
went beyond a nere determnation of the | egal sufficiency of the notion and
passed upon the truth of the facts alleged” and a Third DCA opini on
controlled as a matter of |awwhen the trial court nade the deci sion.
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canpai gn of the trial judge, or the trial judge' s spouse, wthout nore, is
not a legally sufficient ground.” Here, there has not been a bare
allegation that aay of the judges were friends, and their positions as
judges in the same circuit was substantially less close than fraternity
brot hers coul d be.

Schoenwetter v. State, 931 So.2d 857, 872 (Ha. 2006), rejected an

appel | ate cl ai m based upon "generalizations.”" There, the judge had been a
prosecutor in an office "the trial judge was a forner prosecutor and that
his office aggressively opposed the use of PET scans.” There were
additional "allegations concerning other prosecutors or the prosecutors'

office in general." Schoenwetter held: "Such generalizations fall short of

the "specifically described prejudice or bias of the judge" required by
Forida Rule of Judicial Admnistration 2.160(d)(1). Eror on this issue

has not been denonstrated.” Here, as in Schoenwetter, an allegation that a

judge has been, or is, in an organization that general |y takes positions on
legal matters is insufficient.

Wight v. Sate, 857 So.2d 861, 872-73 (Ha 2003), rejected as

insufficient "nere possession of a special deputy card.” An allegation of
general status is insufficient, as it is here.

Uhited States v. Harrelson, 754 F.2d 1153, 1165 (5th dr. 1985),

rejected a disqualification claimlike Wckhams:

Appel lants were tried before Judge WIlliam S Sessions, a federal
judge of the Western District of Texas, on charges arising fromthe
nmurder of John H Wod, Jr., also a federal judge of that district.
Judge Sessions had known and worked with Judge VWod for eight or nine
years at the tinme of the latter's death and admred him The
relationship was collegial and there is no evidence of any special

17



social relationship between the two judges or between the Wod and
Sessions famlies. Judge Sessions was an honorary pal | bearer at Judge
Wod' s funeral and eulogized him at several nenorial cerenonies.
Because of the nurder, Judge Sessions was guarded 24 hours a day
until Decenber 2, 1980. The appel lants contend that these facts are
sufficient to render the trial court's denial of their notion for
recusal reversible error.

Moreover, even if they were forner colleagues or can be viewed as judici al
col | eagues because both are judges, being professional colleagues is not a
sufficient basis for disqualification.

O Gonnor v. Reed, 1993 US App. LEXS 21741, n.1 (9h dr. 1993),

al though not published as precedent, is instructive. The Nnth Qrcuit
found a claimof inpropriety to be neritless. The Faintiff, O Gonnor, sued
four judges. O Gonnor argued that the district judge inproperly failed to
sua sponte recuse hinself and transfer the case out of the Nnth AQrcuit.
The U S Dstrict Gourt judge was a judicial colleague of one of the four
def endant judges, who had al so sat by designation on the Nnth Qrcuit and
thus was a coll eague of the Nnth Arcuit judges as well. The Nnth Qrcuit
expl ained that the alleged prejudice nust cone froma extraj udicial source.
The Nnth drcuit concluded that the allegations "did not provide any basis
for recusal." S mlarly, here allegations of a colleague-status and
appoi ntnent to an appel late court are insufficient.

| ndeed, Judge Padovano has served as an Associate Justice to the

Florida Suprenme Court in Stewart v. Sate, 801 So.2d 59 (Ha. 2001).

However, this association wth this Gourt would not disqualify anyone. The
reality is that nmany judges tend to know each other, and sinply because

they have worked together, or work wth spouses, does not render them
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i ncapabl e of objectively reviewng testinony. Smlarly, the role of a
judge in an appel late capacity does not necessarily nean that the trial-
| evel judge is incapable of such an objective review An assertion of bias
due to those general roles is not reasonabl e or "wel|-founded,” and thereby
not the basis for requiring a judge to disqualify hiniherself.

Wckhams reliance (IB 16) on a fewcircuit court orders is mspl aced.
A decision of a judge in another case (and in another circuit) for
disqualification in no way mandates, as precedent or otherw se, the
disqualification here.

See also Rvera, 717 So.2d at 482 ("Judge Ferris's prior representation

of Juror Thorton's restaurant was disclosed by the judge during voir

dire"). Conpare Livingston v. Sate, 441 So.2d 1083, 1085 (Ha.

1983) (rejected a "bl anket™ claim but held the disqualification supported
by "incidents [between a particular judge and the attorney], which occurred
over a period of twenty-five years,” with "the last incident involving
Judge Heet and M. Wade occurred just five nonths prior to the

commencenent of appellant's trial™).

E. Wckham's due process claim
Wckham i ncl udes "due process” as a title of a subsection in Issue |

(1B 16), but he does not devel op the point,® thereby failing to preserve it

8  Wckham does not even specify the Uhited States or the Forida

Constitution.
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at the appellate level. See Lawence v. Sate, 831 So.2d 121, 133 (Ha.

2002) ("Lawrence conplains, in a single sentence, that the prosecutor
engaged in inproper burden shifting"; "Because Lawence's bare claimis
unsupported by argurment, this Court affirns the trial court's summary

denial of this subclaini), citing Shere v. Sate, 742 So.2d 215, 217 n. 6

(Ha. 1999), Teffeteller v. Dugger, 734 So.2d 1009, 1020 (Ha. 1999),

Goolen v. State, 696 So.2d 738, 742 n. 2 (FHa 1997). See also US .

Wggins, 104 F.3d 174, 177 n. 2 (8h Qr. 1997) ("passing reference to this
procedure as erroneous,” but "failed to argue this point or cite any lawin
support of that contention"). Further, although he nentions "due process"”
in his 1995 Mtion to Dsqualify, he does not even nention the phrase in
Qaim V. As discussed above, the clains in the Dsqualification Mtion
becane noot. Therefore, due process renains unpreserved concerning the

QaimV. See, e.g., Harrell; Wite; Gre HII. In any event, the nere

enpl oynent positions that Wckhamhas alleged in ISSUE | do not inplicate

due process.

| SSLE Il : WHETHER THERE WAS COMPETENT EM DENCE TO SUPPCRT THE TR AL
QORT S FI ND NG5 THAT WOKHAM HAD FAI LED TO DEMONSTRATE TR AL GOUNSEL' S
STR CKLAND | NEFFECTI VENESS AT THE PENALTY PHASE G THE TRAL
( RESTATED)

Issue Il (IB 17-43) contains a series of assertions |abeled as

The State objects if Wckhams Reply Brief attenpts to develop an
argunent of this claim or any other undevel oped claim because his Initial
Brief framed the appel | ate i ssues, which the State answers in this brief.
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subsections Al to AlO0 and Bl to B4. Wckhamargues (1B 18) that counsel was
unconstitutionally ineffective by "virtually ignor[ing] the nany tasks
necessary to prepare for Wckhams trial. And did not engage in even the
nost rudi nentary investigation that woul d have devel oped evi dence cruci al
for Wckham's defense.” AQAAIMMI| of the Postconviction Mtion alleged | AC
at the penalty phase of the trial (PCRL5 2804-59), and the trial court
granted Wckhaman evidentiary hearing on all egations of "counsel's failure
to investigate and present mtigating evidence ...to the extent that it

deals wth an ineffective assistance of counsel claimi (PCRL7 3114).

STANDARD F REM EWAND WCKHAM S BURDENS,
S nce the postconviction trial court conducted an evidentiary hearing
on Wckham's | AQ Penalty phase allegations, this Court "affords deference

to the trial court's factual findings," Wlls v. Sate, 926 So.2d 1156,

1165 (Ha. 2006), "to the extent they are supported by conpetent,

substantial evidence," Qznman v. State, 941 So.2d 1045, 1049-50 (H a.

2006) ; see also Valls, 926 So.2d at 1165 ("'this Gourt will not substitute

its judgnent for that of the trial court on questions of fact, |ikew se of
the credibility of the wtnesses as well as the weight to be given to the

evidence by the trial court'"), quoting Blanco v. Sate, 702 So.2d 1250,

1252 (Ha. 1997), quoting Denps v. Sate, 462 So.2d 1074, 1075 (Ha. 1984).

Essentially, Wckhams burdens on appeal are conpounded. He not only
bears the burden of overcomng the presunption that the trial court

perfornmed its duty, see, e.g., Qperation Rescue v. Wnen's Health Center,
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626 So.2d 664, 670 (Ha. 1993)(" As a general rule, trial court orders are
clothed wth a presunption of correctness and wll renmain undisturbed
unl ess the petitioning party can show reversible error"), by establishing
that there is no conpetent, substantial evidence" to support its finding of
no IAC but also the strong presunption that trial counsel was
constitutional ly effective.

Mre specifically concerning |AC Srickland v. Véshington, 466 U S

668 (1984), and its progeny controls. Under Srickland, in order to
establish ineffective assistance of counsel, a postconviction defendant

nust establ i sh both deficient performance and prej udice. See Wke v. Sate,

813 So.2d 12, 17 (Ha. 2002). Deficient perfornance "requires show ng that
counsel nade errors so serious that counsel was not functioning as the
‘counsel ' guaranteed the defendant by the S xth Arendrent."” Wke, 813 So.2d

at 17, quoting Srickland, 466 U S at 687. "In establishing deficiency,

"the defendant nust show that counsel's representation fell below an
obj ective standard of reasonableness’ based on "prevailing professional

norns.'" WKke, 813 So.2d at 17, quoting Srickland, 466 US at 688.

In assessing whether counsel's performance was unconstitutionally
deficient, "[a] strong presunption exists that trial counsel's perfornance

was not ineffective," Gox v. Sate, 32 Ha L. Veekly 27, 2007 W

1932134, *6, 2007 Ha LEXS 1183, *18 (Ha., S®05914 July 5,

2007) (rehearing pending as of 9/17/07), citing Srickland, 466 U S at 690,

and the presunption is even weightier when counsel is experienced, see

Jones v. State, 732 So.2d 313, 319-320 n. 5 (Ha. 1999), citing Provenzano
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V. Singletary, 148 F. 3d 1327, 1332 (11th dr. 1998) ("Qur strong rel uctance

to second guess strategic decisions is even greater where those decisions

were nade by experienced crimnal defense counsel”); Chandler v. Uhited

States, 218 F.3d 1305, 1316 (11th dr. 2000)(en banc; noting that when
courts are examning the performance of an experienced trial counsel, the
presunption that his conduct was reasonable is even stronger); Spazi ano v.
Sngletary, 36 F.3d 1028, 1040 (11th Gr. 1994) ("The nore experienced an
attorney is, the nore likely it is that his decision to rely on his own
experience and judgnent in reecting a defense wthout substantial

investigation was reasonabl e under the circunstances"), quoting Gates v.

Zant, 863 F.2d 1492, 1498 (11th dr. 1989).

"A fair assessnent of attorney performance requires that every effort
be nmade to elimnate the distorting effects of hindsight, to reconstruct
the circunstances of counsel's challenged conduct, and to evaluate the
conduct from counsel's perspective at the tine." Strickland, 466 U S at
689. "Judicial scrutiny of counsel's performance nust be highly
deferential. It is all too tenpting for a defendant to second-guess
counsel 's assistance after conviction or adverse sentence, and it is all
too easy for a court, examning counsel's defense after it has proved
unsuccessful, to conclude that a particular act or omssion of counsel was
unreasonabl e.” 1d.

"The issue [in applying Srickland] ... is not "what present counsel or

[a] Gourt mght now view as the best strategy, but rather whether the

strategy was wthin the broad range of discretion afforded to counsel
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actual |y responsi bl e for the defense," Cooper v. Sate, 856 So.2d 969, 976

(Ha. 2003), quoting Qcchicone v. Sate, 768 So.2d 1037, 1049 (Ha. 2000).

"That there nay have been nore that trial counsel coul d have done or
that new counsel in reviewng the record wth hindsight woul d handl e the
case differently, does not nean that trial counsel's perfornance during the

guilt phase was deficient,” State v. oney, 845 So.2d 120, 136 (Ha.

2003) (approvingly quoting trial court's order). See also, e.g., MIls v.

More, 786 So.2d 532, 535 (Ha. 2001) (quote within quotes: "That current
counsel , through hindsight, would now do things differently than original
counsel didis not the test for ineffectiveness").

Gonsistent with the prohibition against hindsight, dfense counsel's
hi ndsi ghted second-guessing of himiherself "'"is of little persuasion in

these [postconviction] proceedings,"' " MIlls v. Sate, 603 So.2d 482, 485

(Fa 1992), quoting Routly v. Sate, 590 So.2d 397, 401 n.4 (Ha. 1991),

quoting Kelley v. State, 569 So.2d 754, 761 (Ha. 1990).

Hannon v. State, 941 So.2d 1109, 1125 (Ha. 2006), citing to Wggins v.

Smth, 539 US 510 (2003), sumarized concerning an allegation of penalty-

phase | AC

Wien eval uating clains that counsel was ineffective for failing to
investigate or present mtigating evidence, this Gourt has phrased
the defendant's burden as show ng that counsel's ineffectiveness
"deprived the defendant of a reliable penalty phase proceedi ng.' Asay
v. State, 769 So.2d 974, 985 (Ha. 2000) (quoting Rutherford wv.
Sate, 727 So.2d 216, 223 (Ha. 1998)). Further, as the Lhited Sates
Suprene CGourt recently stated in Wggins:

[Jounsel has a duty to nake reasonabl e i nvestigations or to nmake
a reasonable decision that nakes particular investigations
unnecessary. . . . [Al particular decision not to investigate
nust be directly assessed for reasonableness in all the
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ci rcunst ances, appl yi ng a heavy neasure of deference to counsel's
j udgrrent s.

e e [Qur principal concern in deciding whether
[counsel ] exercised "reasonabl e professional judgnen[t] is not
whet her counsel shoul d have presented a mtigation case. Rather,
we focus on whether the investigation supporting counsel's
decision not to introduce mtigating evidence . . . was itself
reasonabl e. In assessing counsel's investigation, we nust conduct
an objective review of their perfornance, neasured for
' reasonabl eness under prevailing professional norns,’ which
includes a context-dependent consideration of the challenged
conduct as seen 'fromcounsel's perspective at the tine.'

539 U S at 521-23 (citations omtted) (fifth alteration in original)
(first enphasis supplied) (quoting Srickland, 466 U S at 688-89,
691) .

Srickland prejudice is the second prong that a defendant nust
establish for 1AC For this prejudice, "[t]he defendant nust show that
there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different. A
reasonabl e probability is a probability sufficient to undermne confidence

in the outcone." Whke, 813 So.2d at 17, quoting Srickland, 466 US at

694. Hannon, 941 So0.2d at 1134, illumnated the application of the
prej udice prong to the penalty phase:

In assessing prejudice, we rewigh the evidence in aggravation
against the totality of the nental health mtigation presented during
the postconviction evidentiary hearing to determne if our confidence
in the outcome of the penalty phase trial is undermned. See
Rutherford v. Sate, 727 So.2d 216, 223 (Ha. 1998) (stating that in
assessing prejudice 'it is inportant to focus on the nature of the
nental mtigation' now presented); see also Wggins, 539 US at 534
("In assessing prejudice, we reweigh the evidence in aggravation
against the totality of available mtigating evidence.'). W concl ude
that it does not. There is no reasonabl e probability that had any of
the nental health experts who testified at the postconviction
evidentiary hearing testified at the penalty phase, Hannon woul d have
received a life sentence. Qur confidence has not been undermined in
this out cone or proceedi ng.

25



APPLI CATI ON G- THE STANDARDS TO THE M Tl GATCR- RELATED LA VS HERE

Snce the trial court's fact-based determnations receive special
deference on appeal, neriting affirmance if they are "supported by
conpetent, substantial evidence, " the State sumarizes the trial court's
wel | - reasoned and wel | - docunent ed or der.

However, as a threshold natter, the State highlights the extensive
experienced, and, indeed, esteened high-quality, of Wckhams trial defense
counsel , which entitle his representation of Wckhamto an especially high
presunption of effectiveness. See Jones, 732 So.2d at 319-320 n. 5
Provenzano, 148 F.3d at 1332, CGhandl er, 218 F.3d at 1316; Spazi ano, 36 F. 3d
at 1040, Gates, 863 F.2d at 1498. Prior to being appointed to represent
Wckham Phillip J. Padovano practiced lawin St. Petersburg for a couple
of years, then in Tal | ahassee for about 10 years. A significant part of his
practice was crimnal. In 1984, he began witing a book about appellate
practice. In 1982, he received an award for his pro bono work. He has never
had a bar conplaint reach the level of pobable cause. By the tine that
this case was tried in 1988, Padovano had tried about 100 cases before a
jury, and he had tried another death penalty case before a jury as |ead
counsel . (PCRL7 3297-3302. For additional experience and awards, see PCRILS8
3487- 90.)

The trial court concluded that the "court record shows that defense
counsel brought out the defendant’s abusive childhood and past nental
history through testinmony of the defendant’s sisters and nental health

expert." (PCRAO 7731) The trial court's order then referenced this Gourt's
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observation in the direct appeal:

As found by the Horida Supreme Court, 'defense counsel submtted
extensive evidence about Wckhamis prior psychol ogical problens,
which included extended periods of confinenent in psychiatric
hospitals during his youth. There was al so evidence that Wckham
was an alcoholic, had suffered an abusive childhood and that his
father had deserted the famly.' Wckhamv. Sate, 593 So.2d 191, 193
(Ha. 1991).

(PCR40 7731-32) Indeed, this Court capsulized the extensive mtigation

evi dence that Wckhams experienced trial |awer narshal ed for his defense

and indicated that the trial court erred in not properly weighing it:
BEvidence is mtigating if, in fairness or in the totality of the
defendant's life or character, it nay be considered as extenuating or
reduci ng the degree of noral culpability for the crine coomtted. ***
Qearly, the evidence regarding Wckhams abusive childhood, his
al coholism his extensive history of hospitalization for nental

di sorders including schizophrenia, and all related matters, should
have been found and wei ghed by the trial court. ***

593 So.2d at 194. However, Wckham indicated that the State's evidence
rebutting the mtigation was also extensive and "[h]aving reviewed the
entire record, we find this error harmess beyond a reasonabl e doubt." 1d.
Justice Barkett's dissent elaborated on the details of the mtigating
evidence. See 1d. at 194-95.

The postconviction trial court's order also detailed (PCRAO 7732-37)
the extensive mtigation evidence that trial defense counsel presented at
trial, including the fol | ow ng.

? Trial defense counsel was able to introduce several mtigating
facts through the trial testinony of expert Dr. Joyce Lynn
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CGarbonel |  (PCRA0 7732. See TT/M1 1462 et seq., TI/IX 1969 et
seq.), who was a clinical psychologist. (TT/MI 1462-65)°

?  Wckhamwas badly abused as a child (PCR40 7732, citing "Trial
Tr. A 1165," TT/M1 1490) and severely beaten (PCRA0 7732, citing

"Trial Tr. At 1165-66," TT/MI| 1490-91).'° Wckhams ol der sister
characterized the beatings as "sonething awul." (PCRAO 7732,

citing "Trial Tr. A 1166," TT/M1 1491)

?  Wckhams step[grand]parents were particularly cruel to him
(PCRA0 7732, citing "Trial Tr. A 1165," TT/M1 1490)

? Wckhams father was an al coholic. (PCRAO 7732, citing "Trial Tr.
At 1165," TT/M1 1490)

? Wckhams famly had a history of nental problens. (PCRA0 7732,
citing "Trial Tr. At 1165-1166," TT/M| 1491)!!

? Wckham's nother was killed while Wckhamwas hospitalized. (PCR40
7732, citing "Trial Tr. A 1165," TT/M| 1490)

? Sonetimes Wckham in his childhood, was nade to sit at the table
all night because he had not eaten. (PCR40 7732, citing "Trial Tr.
At 1165-66," TT/M I 1490-91)

? Wckhamwas nervous and shaky, (PCRAO 7732, citing "Trial Tr. A
1165," "Trial Tr. at 1165-1166," TT/M| 1490, 1491)

? Wckhamcoul d not cope wth the outside world. (PCR4O 7732, citing
“Trial Tr. At 1165," TT/M I 1490)

® Dr. Joyce Lynn Carbonell (PCRAO 7732. See TT/MI| 1462 et seq., TI/IX
1969 et seq.), was a clinical psychol ogist and tenured professor at Horida
Sate Lhiversity, who had interned at Bayl or (ol |l ege of Medicine, served as
a "postdoctoral Fellowon the National Institute Fell owship in applications
of psychology to crimes in the crimnal justice system"™ who had publ i shed
articles regarding the "prediction of crimnal behavior, correlates to
crimnal behavior, and violent behavior,” who has done "a lot of" research
on "personality testing and the use of personality tests,” who has done
extensive practical work in forensic psychol ogy, and who had previously
testified as an expert for both the State and the defense (TT/M 1 1462- 65)
10 The trial court's citations to the trial transcript, "Trial Tr.," uses
the court reporter's typed page nunbers. The State also provides the
clerk's stanped page nunbers. The trial court attached nany of the
referenced pages to its postconviction order.

1 Thus, Alice Bird, Wckhams younger sister, admtted to Dr. GCarbonell
that she "had had nental health problens.” (TT/MI| 1491)
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Wckhamis history of nental problens resulted in his
hospitalization at MNorthville and lonia. (PCRAO 7732, citing
“Trial Tr. A 1165-66," TT/M| 1490 91)

Bd, Wckhamis older brother said that Wckham was not nentally
capable of handling anything. (PCRAO 7732, citing "Trial Tr. A
1165," TT/M1 1490) Hs older sister, Sue, said that due to his
nental problens, she did not think he was capable of living on his
ow. (PORA0 7732-33, citing "Trial Tr. at [1166-]1167," TT/MI
1491)

Wckham was a | oner and had spells (PCRA0 7733, citing "Trial Tr.
at 1167," TT/M I 1492)

Wckham wal ked around and talked to hinself. (PCRAO 7733, citing
"Trial Tr. at 1167," TI/MI 1492) Sonetines he would stop his
truck and wal k away, not know ng where he was. (PCR40 7733, citing
"Trial Tr. at 1167," TT/MI| 1492)

A nunber of events in Wckhams life can lead to brain danage,
including his history of drinking, being beaten rather severely as
a child, and car accidents; the closed head injuries can lead to
serious brain damage. (PCR40 7733, citing "Trial Tr. at 1154,"
TT/M 1 1479)

Extensive testing consistently showed that Wckham had brain
damage. (PCRA0 7733, citing "Trial Tr. at 1154," TI/M1 1479; see
also TT/M 1| 1476-81)

Trial defense counsel elicited for the jury that Wckhams father abandoned

the famly (See TT/M1 1490) that Wckham "always had nental probl ens”

(TT/VI |

1491) and that "he had borderline convul sive tendencies" (TT/MI

1493- 94).

In addition to Dr. Carbonell, trial defense counsel called a nunber of

witnesses who testified on Wckhamis behal f, as the trial court states

(PCRA0 7735-36). These included two of Wckhams sisters'? and his wife,

who testified and reiterated about --

12 \Wckham was 42 years old at the tinme of the trial according to his

sister.

(TT/M 1384)
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? Wckhams lengthy nental hospitalization (See TI/M 1386-87,
1398) ;

?  Wckham bei ng abused nmany tines (1d. at 1397);
? Wckhambeing beaten in the head (1d. at 1387);

? beatings while Wckhamwas hospitalized at lonia (1d. at 1388-89),
heavy bruising on his face (1d. at 1387), being "beat[en] half to
death" (l1d. at 1397);

? hisinability to obtain a driver's |license and bal ance a checkbook
(Id. at 1389; see also Id. at 1402, 1457);

? his conpletion of only the fourth grade (See 1d. at 1389, 1399);
? talking to hinself and wandering off (I1d. at 1456-57); and,
? doing irrational things al nost always (1d. at 1390).
The postconviction trial court elaborated (PCRAO 7733) on Dr.
Carbonel | s overvi ew of Wckham's nedi cal records, including --
? The diagnosis of Wckhamas schi zophrenic (TT/M1 1499).
Dr. Carbonell explained that Wckham has a type of schi zophrenia in which
he does not have "the ability to cope wth the world, ...maintain a job,
reasonabl e social relations, take care of hinself.” (TI/MI 1499-1500)
She continued her trial testinony:
He does peculiar and odd behaviors. He walks around and talks to
hinsel f. He has periods where he doesn't particularly know what he's
doi ng. He al so has psychol ogical testing that indicates sone sort of
that poor contact wth reality. And that's supported by the M and

the Rorschach, neither of which look healthy. They both |ook
psychotic. *** He's brai n danaged, ***

(TT/M1 1500) She reiterated Wckhams mserable hone environnent and
testified that Wckham's schi zophrenia has "been there since this man was
ten years old." (TT/M1 1500) Wckhamdoes not have any strengths. (TT/MI
1507)

Dr. Carbonell summarized for the jury Wckham's hospitalizations:
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He was in a hospital continuously [for a period of ten years]. He was
transferred briefly to Northville when he was ten years old, and he
stayed there and he was transferred to lonia when he was about 18
years old. He stayed in lonia for a few years, one or two years, and
transferred back to MNorthville and was released when he was
approximately 20 or 21. He was institutionalized throughout his
entire devel oprental years.

(TT/M 1 1500)

As the trial court indicates (PCRAO 7733-34), Dr. Carbonell was al | oned
to tell the jury Wckhams version of the events, that is, that he had no
plan to kill anyone. "Before | knew what happened, | shot him" (TT/MI
1504- 1505)

Padovano explained that the "nice part about the insanity defense is
that nost of the stuff that goes to the mtigators in the penalty phase has
already been hashed out in great detail."” (PCRL9 3513) And, Padovano
prepared for the penalty phase before the trial began. Therefore, he was
abl e to begin the penal ty phase on short notice. (See PCRL9 3512-18)

As the trial court discusses (PCR40 7734, 7736-37), Wckhams trial
counsel did re-call Dr. Carbonell for the penalty phase, and the doctor
specifical ly discussed the application of two statutory mtigators. (See
TT/ 1 X 1969- 78)

The trial court summarized Dr. Carbonell's testinony and conpared it
wth the evidence Wckhamelicited at the 2004 evidentiary hearing, when

hi s postconviction teamwas arned with 16 years of hindsight : 3

13 Ppadovano succinctly captured the inproperly hindsighted nature of the

post convi ction accusati ons:
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As is clear fromthe record of trial, the only thing that the jury
did not hear fromD. Carbonell was that Defendant may suffer from
epi | epsy and Tourette’s Syndrone. FromDr. Carbonell, the jury heard
that Defendant suffered fromtraunatic brain injury as a result of
beatings and car accidents, was badly abused as a child, had a
history of al cohol abuse, has a low IQ was schizophrenic, psychotic
and disturbed, was judgnment inpaired, was hospitalized during his
formative years, is brain damaged, is suggestible, exhibited
irrational behavior such as wandering away from hone and talking to
hinsel f, was unable to plan or understand the consequences of his
actions at the tine of the nurder, and was legal ly insane at the tine
of the nurder.

(PCRA0O 7734-35) The trial court ruled correctly that

[t]he presentation of changed opinions and additional mtigating
evidence in the post-conviction proceeding does not[] establish
i neffective assistance of counsel. Hodges v Sate, 2003 W. 21402484
(Fla. June 19, 2003)'* Gaskin v Sate, 822 So.2d 1243, 1250 (F a.
2002); Asay v State, 769 So.2d 974, 986 (Ha. 2000); Davis v
Sngletary, 119 F. 3d 1471, 1475 (11th dr 1997) (ruling that the
"nere fact a defendant can find, years after the fact, a nental
heal th expert who will testify favorably for himdoes not denonstrate
that trial counsel was ineffective for failing to produce that expert
at trial."); Rose v Sate, 617 So.2d 291, 295 (Ha. 1993) ("The fact
that Rose has now obtained a nental health expert whose diagnosis
differs fromthat of the defense’ trial expert does not establish
that the original evaluation was i nsufficient.") ***

(PCR40 7738)
Accordingly, based upon evidence that he had provided to the jury, in
his guilt-phase closing argunent, trial defense counsel vigorously

advocated the lack of any planning or preneditation. (See TI/MII 1773-

I don't have the luxury of working on ...a case for eight or nine
years, as if it were a postconviction notion.

(PCRL9 3518)

14 Hpdges v. State, 885 So.2d 338, 347 (Ha. 2004)(revised opinion).
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1815). Instead, there was an "ill-defined notion" in the group that they
mght go one place, then an ill-defined notion they mght go anot her place.
(TT/MI11 1783) Wckham and his conpanions were "people roamng around
aimessly in a car" (Id. at 1784) There was no "plan" to kill anyone (Id.
at 1785 and the shooting was a "bizarre, unexplained act," not
premeditated (Id. at 1787) He continued the thene, for exanple: "It nakes
no sense at all. | agree wth M. Hankinson's [prosecutor] first
observation about the case. It was senseless. It wasn't planned, it was
sensel ess.” (1d. at 1788) Alittle later, in another exanple, he continued
to hammer the thene:

The issue is whether his illness is such that it prevents himfrom
accepting responsibility. That's the point.

Now, | presented testinony from a nunber of relatives who
testified that M. Wckham has basically been nentally ill all his
life. People who have known himoff and on, that he has lived wth.
They say he can't bal ance a checkbook. That he never had a checki ng
account. Doesn’'t have a credit card or driver's license. CGan't pay
his rent. Can't nanage a househol d. He is not sonebody who is able to
take care of hinself. He is not able to make his way in the world.

(TT/MI1 1471-72) Trial defense counsel discussed Dr. Carbonel |'s testinony
at length. (See TI/MII 1800-1806) Awong his points were Wckhams being
psychotic, schizophrenic, and sick. Wckham has organic brain damage.
"Wckhamhas a physi cal defect of the brain." (1d. 1801-1803) At one point,
he turned the State's expert, Or. Mdaren, against the Sate:
So basically we have D. Mdaren admtting we're dealing with a
person who has an 1Q level in the md-eighty range, who is brain

danaged and who is nentally ill. *** The State's own psychol ogi st
says he's sick.

(1d. at 1809)

For the penalty phase, trial defense counsel recalled Dr. Carbonell.
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Arong other things, she opined that Wckham has "extrene nental or
enotional disturbance” and "his ability to conform his conduct to the
requirenents of the lawis substantially inpaired.”" (TT/IX 1976-77)
Accordingly, in defense counsel's penal ty-phase cl osing argunent to the
jury, he stressed evi dence supporting mtigators of under extrene nental or
enot i onal disturbance and substantially inpaired capacity. (See TT/ X 2023-

2025. See also Id. at 2033-35) He also highlighted evidence of Wckhams

renorse (ld. at 2025-26), organic brain danage (1d. at 2026-27), Wckham
bei ng "severely beaten as a child" (1d. at 2027), Wckhamis hospitalization
(Id. at 2028-29), and the relative cul pability of the acconplices (See Id.
at 2029-31)

In light of the foregoing exceedi ngly-far-above-reasonabl e perfornance
of trial defense counsel that is palpable in the trial record, the Sate
submts that his postconviction testinony was unnecessary to justify his
actions in 1988. Nevertheless, trial defense counsel testified at the
evidentiary hearing, and the trial court accredited that testinony. The
State submts those findings as supported by conpetent substantial evidence
and therefore as additional grounds for affirnance:

During the evidentiary hearing, trial counsel testified he
intentionally did not call five or six wtnesses, as Defendant
asserts he should have, to say the sane things other wtnesses had
already related to the jury. Trial counsel told this court he
adequately painted the picture of Defendant’ s childhood before the
jury. Trial counsel noted that '[i]f you call five or six wtnesses
to say the sane thing, you begin to weaken the point." Trial counsel
went on to testify that 'you can overplay that hand by calling too
many wtnesses about a bad childhood." (Attachnment JJ — Bv. H. at
232 [PCR18 3502]). He went on to note that in his view, it 'has a
better inpact on a jury to nake your point and sit down than it does
tojust beat it to death. So | think there is a point of di mnishing
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returns with alot of his kind of evidence." (Attachment KK - BEv. H.
at 232-233 [PCR18 3502-3503]). Trial counsel testified this view
pl ayed a factor in the way he handl ed the defendant’s case.

Trial counsel testified Bd Wckhams [Defendant Wckham's ol der
brother] testinony was pretty much the same as what his sister said
and in his view 'putting on nore wtnesses on about that doesn’t
really help." (Attachnent LL - Bv. H. at 234 [PCRL8 3504]). Insofar
as his decision to call Dr. Carbonell, trial counsel testified that
at trial there was a one-on-one natch-up with Or. MQaren and in his
opi nion, she [Carbonell] was a very good witness. Trial counsel told
this Gourt that, in his view the case was not going to get any
better and that he did not select Dr. Carbonell by accident.
(Attachment MM - BEv. H. at 235 [PCRI8 3505]). In his opinion,
additional health experts woul d have probably weakened the case in
that it would be a battle between defense nental health experts and
state nental heal th experts.

Def ense counsel testified that in his opinion the famly history
together with the defense nental expert opinion was sufficient to
bring to the jury’s attention mtigating evidence. To raise the sane
issues again at the mtigating phase woul d have been duplicative. It
is not ineffective assistance when counsel fails to present evidence
in mtigation that is nerely cumulative to evidence already
presented. Henyard v. Sate, 883 So.2d 753 (Ha. 2004); Qudinas V.
Sate, 816 So.2d 1095, 1106(H a. 2002).

However, as sumarized in this Qourt's direct-appeal opinion, the
evidence against Wckham in the guilt and penalty phases was too
conpel ling, and the jury recommended the death penalty by a vote of 11 to
1. (Rl 164, TT/X 1712-13) Indeed, five aggravating circunstances were found
and were uphel d on appeal :

1. Uhder sentence of inprisonment: Wckhamwas parol ed i n Gol orado
as of April 9, 1985;

2. Prior violent felony: Wckham had been previously convicted of
Arned Robbery in Mchigan and First Degree Aggravated Mtor \ehicle
Theft in ol orado;

3. During the coomssion of a robbery of the nurder victim as the
jury found Wckhamaguilty of Gount 11;

4. Avoid arrest, as the trial court found that "the dom nant
notive for this Mirder was to elimnate a potential wtness";
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5. (ld, calculated and preneditated ("GOP'), as the trial court
found that Wckham planned the arned robbery, suggested that there
mght be a killing involved in it, arned hinself wth a gun,
conceal ed hinsel f, and shot the victimin the back and then executed
the victimby walking to the victim and shooting himin the head
twce at close range.

(R2 247-50) Heinous atrocious and cruel ("HAC') was stricken on appeal .

This Court explicitly reviewed the weighing process, assessed this
death's sentence's proportionality wth others, and upheld the death
sent ence:

As we recently stated in Cheshire *® the trial court's obligation
is to both find and weigh all valid mtigating evidence avail abl e
anywhere in the record at the conclusion of the penalty phase.
Cheshire, 568 So.2d at 911 (citing Rogers, 511 So.2d at 534).
BEvidence is mtigating if, in fairness or in the totality of the
defendant's life or character, it may be consi dered as extenuating or
reducing the degree of noral culpability for the crine coomtted.
Rogers, 511 So.2d at 534. dearly, the evidence regarding Wckhams
abusive childhood, his alcoholism his extensive history of
hospi talization for nental disorders including schizophrenia, and all
related matters, should have been found and weighed by the trial
court. Id.

However, we also nust note that the State controverted sone of
this mtigating evidence, thus dimnishing its forceful ness. Wckham
had not been hospitalized for nmental illness for many years and was
not drinking at the tine the nurder was commtted. H's schi zophreni a
was in remssion. Expert testinony indicated that he was not insane,
and that he was able to appreciate the crimnality of his actions in
March 1986. This testinony is consistent with the facts of the murder
and the actions and statenents of Wckham

Inlight of the very strong case for aggravation, we find that the
trial court's error in weighing the aggravating and mtigating
factors could not reasonably have resulted in a |esser sentence.
Havi ng reviewed the entire record, we find this error harntess beyond
a reasonabl e doubt. Rogers, 511 So.2d at 535.

15 Cheshire v. Sate, 568 So.2d 908, 912 (H a. 1990).
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Wckham argues that death is not a proportional penalty in
this instance. The cases cited by Wckham for this proposition all
deal with donestic violence, 'heat-of-passion’ nurders, persons who
were severely nentally disturbed at the time of the nurder, or
simlar reasons. The facts of none of these cases approach the
aggravated quality of the facts of the present case.

In killing Hemng, Wckham pl anned and executed a roadsi de anbush
designed to lure a victim who believed he was hel ping a stranded
wonan and children. Wile some mtigating evidence was avail abl e, the
case for aggravation here is far weightier. If a proportionality
analysis leads to any conclusion, it is that death was a penalty the
jury properly could recoomend and the trial court properly could
i npose. Accordingly, this Gourt may not disturb the sentence on this
ground. The conviction and sentence are affirned. °

Theref ore, defense counsel should not be faulted at the postconviction
phase because the facts were conpelling against his client. Defense counsel
perforned admrably under adverse circunstances, far-exceeding Strickland s
requi site reasonabl eness.

The strength of the Sate's case and of the aggravators agai nst Wckham
suggests the next point: Wckham has failed to denonstrate Srickland
prejudice. Thus, the trial court analysis, which begins wth a record-
supported finding that Wckham's postconviction evidence is substantially
duplicitous of the evidence narshaled at trial, nerits affirnance:

[TIhe defendant fails to show prejudice by counsel’s failure to

present testinony that would have been cunulative to Aice Brd' s,

Sue Lavalley's, Sylvia Wckhams, and D. Carbonell's trial
testi nony.

16 Accordingly, this Court has indicated that two of the aggravators here

are anong the nost serious. See Buzia v. Sate, 926 So.2d 1203, 1216 (H a.
2006) (jury vote of 8 to 4; "HAC and QOCP aggravators are 'two of the nost
serious aggravators set out in the statutory sentencing schene'"; "we have
uphel d death sentences where the prior violent felony aggravator was the
only one present").
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Even assumng that trial counsel was ineffective in failing to
|ocate additional wtnesses that could have provided additional
confirmation to the testinony already presented at the penal ty phase,
Defendant has failed to neet the prejudice prong of Strickland, and
hence is not entitled to relief on this clam Henyard, Saeet v
Sate, 810 So.2d 854, 863-64 (FHa. 2002) (noting that the CGourt did
not need to reach the issue of whether trial counsel was deficient in
failing to have additional penalty phase w tnesses testify, because
the testinony of the wtnesses at the evidentiary hearing did not
establish prejudice where the majority of the testinony was
cunul ative wth other witnesses’ trial testinony).

*** Provenzano v Dugger, 561 So.2d 541, 546 (Ha. 1990) (hol di ng
prej udi ce not denonstrated where nental health testinony woul d have
been largely repetitive; also, fact that defendant had secured an
expert who could offer nore favorabl e testinmony based upon additi onal
background infornmation not provided to the original nental health
expert was an insufficient basis for relief).

Because the record reveals a thorough background investigation
and the presentation of substantial rmental health mtigation, the
defendant has failed to show how the presentation of additional
repetitive evidence of mtigation would have probably changed the
outcone of the trial as required under Srickl and.

ADD Tl ONAL REBUTTAL AND REASONS FCR AFFI RVANCE
The State disputes the content and/or significance of Wckhams

additional 1AC contentions or sub-clains in his Initial Brief.

Padavano running for judge.

The State disputes Wckham's nantra (Eg., 1B 18, 19) that Padavano
was running for judge and therefore "virtually ignored the nany tasks
necessary to prepare for Wckhams trial." The postconviction trial court
correctly found:

Def endant contends that trial counsel was too busy to prepare for
trial because he was canpaigning for circuit judge. Trial counsel’s
testinony at the evidentiary hearing established that he was well-
prepared for trial. Trial counsel subjected the State’s case to
adversarial testing, he thoroughly cross-examned and sought to
discredit key state wtnesses, he retained and presented a nental
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health expert in an attenpt to mtigate the nmurder. He testified
that he was prepared to go to trial. The Gourt finds Judge Padovano' s
testinony credi bl e.

(PCR4A0 7727) Aiter 16 years, Padovano was unabl e to re-construct the exact
nunber of hours that he |abored for Wckham but he testified that his bill
submtted to the trial court underestinated them

| did alot of work that |I didn't charge people for. Sone of it | did

on purpose out of the goodness of ny heart. Sone of | did because I
wasn't real good at the business end of the | aw practi ce.

But yes, | did have — | mean, we' ve obviously discovered several
neetings that | had wth her [Dr. Carbonell] that are not on ny bill.

(PCRL8 3500) Thus, Padovano received fornal awards, including the Tobi as
S non Pro Bono Anard "for | awers who have done the nost in any given year
for carrying out the pro bono obligation. " (PCRL8 3489) The bottomline is
that Wckhamhas failed to prove that Padovano' s representation of hi mwas

adversely affected by any judicial canpaign.

Padovano refused to spend tine on the case.

Li kew se, the State disputes the allegation that "Padovano refused to
spend tine on the case" (1B 19). For this assertion, Wckhamcites to "R
242-44;, PG R 3534." However, the forner cite to the trial record references
only Padovano's bill. The latter cite is only to the testinony of Jennifer
G eenberg, who had worked at GCOR (PCR19 3531), who corroborated Padovano' s
extensi ve pro bono work by indicating that he was willing to represent her
in that capacity regarding an FOLE investigation of her and others (PCRL9
3531-32). At page 3534 of the transcript, she testified that she was "very
afraid." She said she thought that "this work ...had to be done very
conpetently and very well." She then anbi guously testified:
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I was used to working with attorneys who knew their cases cold,
who put in the tine, who were available; and this was the only tine |
ever wal ked away froma case. But | did wal k anay because | felt that
mght be in M. Wckhams best interest, ultinately.

(PCRL9 3434) H sewhere, she clarified that a letter she wote for Padovano
was her to-do list, but she did not followup wth him because, at the
tine, she was six nonths pregnant and she was trying to finish | aw school .
(PCR19 3533) She began to opine that she had a very deep conviction that
“"Phil, whom!| like very much, was not performng in the way --," at which
point the postconviction judge overruled the prosecutor's objection, but
she then testified about being "very afraid,” as indicated above. Wiat ever
her opinion, it was based on working with Padovano for "a few weeks onl y"

(PCRL9 3532; see also Id. at 3539), her neno was witten al nost six nonths

prior tothe trial on My 17, 1988 (PCRL9 3532), she did not followup wth
Padovano (PCR19 3533), and the Sate submits that Padovano delivered
effective representati on for Wckham

An interesting aspect of Wckham tendering G eenberg s testinony in
conjunction wth Padovano's billing log is that, for the 2004 evidentiary
hearing, G eenberg, |ike Padovano, had no records to docurment the tine that
she spent on this case. (See PCRL9 3536-37) However, the omssions from
Padovano' s 1 og were consistent with his extensive, pro bono work, includi ng

for Wckham

| nexperi enced i nvestigator.

Wckhamcites (1B 19) to the followng for his attack on Padovano's
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relationship with the "new investigator" as inexperienced !’ getting
"little direction fromPadovano," doing little, and uncovering none of the
2004 evi dence:

R242- 44, however this part o the trial record is Padovano's bill to
the trial court, as di scussed above;

PGR 3421, however at this juncture in the evidentiary hearing, M.
G eenberg responded "No" to a question whether she knew if the new
investigator had prior experience doing investigations in death
penalty cases and followed up by indicating that she does not
renenber the new investigator;

PG R 4395-97, however this only references Padovano's Mtion for
Paynent of Investigator's Fees and Expenses and an attached |og, but
the Mtion states that the investigator is experienced in capital
cases and there is no indication of the relative significance,
conpr ehensi veness, or thoroughness of the | og.

Padovano' s preparation concerning Dr. Carbonell.

Wckham (1B 19)appears to be attenpting to distill Padovano's
comuni cations wth Dr. Carbonell to a "fleeting[]" neeting wth her in the
parking lot. For this accusation, he cites again to Padovano's bill, to
Padovano' s testinmony at PC-R 3424-25, where Padovano testified about havi ng
a discussion wth Dr. Carbonell in the context of the conversation wth her
in his office, Padovano wal king her out to her car, and the conversation
continuing in the parking lot. He explained that "[o]lne time it [the

conversation in the parking lot] continued for nearly an hour. And it was

17 Wckham (1B 21-22) again suggests that the new investigator had no

death penalty experience, but the State submts that, again, Wckhams
record cites do not support that assertion: PCR 3337 which does not discuss
the investigator's experience, 3421 where Padovano says he does not recall
Harris at all or his background, and 3521 which does not address the
investigator's experience. In any event whoever-did-what resulted in
Padovano putting on a fine defense for Wckham
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because we were both very interested in the case ...." (PCRL8 3424)

Goncer ni ng Padovano' s preparation of Carbonell (IB 22), Wckhamw shes
to parse and hindsi ghtedly m cronanage how Padovano prepped the expert. He
overl ooks the key question of the product of what Padovano adduced in the
trial, as bulleted and summarized above and in the postconviction trial
court's order. The State does clarify, however, that Padovano's comment
that nore testing was necessary (1B 22) was nmade in his My 20, 1988,
Mtion for Continuance (PCR23 4404-4407), six nonths prior to the actual

trial.

Padovano' s preparation of |ay w tnesses.

Wckham states (1B 21) that "Padovano's preparation of his tw |ay
W tnesses consisted of a brief encounter at the courthouse. (PGR 4002) (' He
didn't give us time to say anything. He was just in and out."')" The Sate
has three responses. First, in the 2004 postconviction hearing the w tness
testifying at PCR 4002 was Marguerite Ann LaVal l ey, who alternated between
bei ng positive about her recollection of events in 1988 (e.g., PCR 4002)
and admtting, "I don't renenber too nuch" because she had a stroke (PCR21
4003) . Second, after flatly stating "no" to a question, "D d you al so have
an opportunity to talk to Ixr. Carbonell?," (PCRR1 4002), she admtted that
it is possible that she tal ked with the doctor (PCR1 4003). At trial, Dr.
Carbonel | testified to detailed information about Wckham (See TT/M1 1491-
92) that the doctor obtained from "Sue," who is actually Marguerite
Lavalley (l1d. at 1538). "Sue" appears to have been correct when she

testified in 2004 that she no longer renenbers nmuch. Third, the Sate
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invites the Gourt to conpare "Sue's" entire 2004 testinmony (PCOR1 3995-
4009) with the facts that Padovano was able to dicit at trial about
Wckham's history for Wckham as bull eted above; even arned with 16 years
of hindsight, postconviction counsel has produced additional facts that are

i hconsequenti al .

Additional mtigation.

Wckham di scusses (1B 23-27) the supposed "crucial " mtigation evidence
that Padovano deficiently failed to present to the jury. As detail ed above,
plentiful mtigation evidence was presented, sone in the guilt phase and
sone in the penalty phase, and argued by Padovano in the penalty phase. In
2004, with 16 years to explore, Wckhamwoul d have added a few details to
the plethora of details concerning his abused childhood and brain that
Padovano produced in 1988. Hndsight and different packaging pale in
conparison to the Padovano's trial product and the adversarial testing to
whi ch Padovano subjected the Sate's case. Trial counsel painted a picture
for the jury of a defendant who was subjected to "suffering extreme and
brutal abuse with life-long repercussions” (IB 25). As the trial court
found, Wckhams postconviction evidence is substantially duplicitous of
the trial evidence.

At this point (IB 25), Wckhamcites to Ragsdale v. State, 798 So.2d

713 (Ha 2001). The State agrees that Ragsdale is instructive, but its
significance is due to its stark contrast wth the performance of counsel
here. There, unlike here, it appears that only one wtness testified about

one incident in the defendant's childhood and that there was no expert
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testinony about mtigation. Interestingly, the expert who was produced by
the defendant to establish counsel's deficiency at Ragsdal €' s
post convi ction phase was a "forensic psychologist,” that is the type of
expert that Padovano produced at trial for Wckham Mreover, in Ragsdal e,
the postconviction expert (Dr. Berland) interviewed the famly, as did Dr.
Carbonel I, conducted a WA S test, as did Dr. Carbonell (TT/MI 1467), but
Dr. Carbonell did much nore (See TI/MI 1462 et seq.) Ragsdale's
postconvi ction expert testified about "extrene nental or enotional
di sturbance and inability to conformto the requirenents of |aw applied in
the instant case" and "organi c brain damage, physical and enotional child
abuse, history of alcohol and drug abuse, narginal intelligence,

depression, and a devel opmental |earning disability,"” which nearly mrrors
Dxr. Carbonell's trial testinony. If the psychol ogi cal testinony was strong
enough to overcone the presunption of effective perfornance in Ragsdal e,
then it was certainly enough to buttress that presunption well-beyond what
is necessary to affirmthe trial court here. In any event, Padovano's

product far exceeded that of Ragsdale's trial counsel.

Wckham (IB 25) also cites to State v. lLara, 581 So. 2d 1288 (H a.

1991). However, Lara is a State appeal in which this Court deferred to the
trial court's finding of fact and affirned the trial court's decision. As
di scussed above, the State submts that there is plentiful conpetent and
substantia evidence supporting the trial court's ruling denying Wckham

relief here.
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Hanvey, Mbody, and Page.
Goncerning Hanvey and Mody, Wckham seens to argue (1B 28) that

Padovano, w th reasonabl e effort, could have di scovered that both "had been
given reduced sentences in return for testifying against Wckham" The
trial court found there was no plea agreenent wth Hanvey for him to
testify against Wckham which is based upon conpetent and substanti al
evidence. (See PCRA0 774041, ISSLE V infra) The State has not found where
Wckham's 121-page Postconviction Mtion alleged such a deal wth Mody
(Gonpare PCRL5 2824-25), and the State objects on that ground to Wckham
raising such a claimnow In any event, Mody was cross-examned at trial
regarding his plea deal with the State. (See TT/MI 1614-20) Wckham has
failed to show that there is sonmething substantively new for defense
counsel to have reasonabl y di scovered.

Wckhams Initial Brief discusses (1B 28) Darnell Page. Wckhamcites
to Darnel |l Page's perpetuated deposition (POR2 4211 et seq.) as purported
support for the I AC clai mthat Padovano shoul d have call ed Page at trial as
a witness. Wockhant® (1B 28) self-servingly infers, contrary to applicable
standard of review, that he saw Wckham have "seizures and epileptic
epi sodes" and that the police asked himto "fabricate" testinony. Sone of

what Page described may have been sonme sort of seizure, but it nay al so

18 These allegations are not nade in the Postconviction Mtion where it

di scusses Darnell Page (PCRLS 2802-2803, paragraphs #75#77). Therefore,
unl ess and until Wckham shows where these clains are nade in his 122-page
Mbtion, they are unpreserved.
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been akin to the evidence introduced at trial that Wckhamwas a | oner, had
"spells,” and wandered off sonetines. Qoncerning the "fabrication"
all egation, Page essentially accused the police of nagging himto give them
"sonet hi ng" on Wckham but Page did not testify that the police told him
what to say agai nst Wckham he did not state that the police told himto
lie. (PCR22 4223)

Further, Hanvey testified at trial that Wckhams statenent was not
nade to any specific person (TI/M 1327), so Hanvey nmay have heard
Wckham's statement and Page not heard it; accordingly, Page testified for
t he post convi ction proceedi ngs that he was not in the cell three tinmes for
35 to 45 mnutes each tinme (POR22 4242; see al so Page and Wckham separ at ed
sonetine in 1988, 1d. at 4245-46).

Further, Page's mninal use to a trial defense in any future trial
woul d have been nore than offset by his admssion to the inpeachnent that
he had been convicted of about ten felonies (POR22 4233-34). |ndeed, even
in 1988, Page had convictions for possession of a firearm auto theft, and
nmarijuana (1d. at 4235). Page also admtted to multiple escapes, including
one in which he "junped® an officer and another elaborate plan that
involved "drilling a hole throughout the toilet" in 1988. He expl ai ned on
direct examnation fromWckhams attorney:

I was planning to go through the toilet and chip away at the base of

the concrete, and try to go through the walls and cone up on the
second floor and | eave that way.

(PCR22 4216-17; see also Id. at 4236-37, 4239-41) He said he concocted his

plan "prior to themnoving sone guys in there." (l1d. at 4217) A though Page
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deni ed that Wckham was involved in his elaborate plan to escape (ld. at
4218), it would have corroborated the State's other evidence that the
occupants of that cell, in which Wckham was | ocated, were involved in an
escape attenpt. (TT/M 1323) Thus, sonehow, in this snall cell, Wckhamdid
not see or hear Page at work chipping away his escape route. (See POR22
4242- 43)

Page also admtted, when he was in the cell wth Wckham that he
(Page) was there for attenpted nurder on a | aw enforcenent officer, that he
agreed to testify against Wckham that he obtained the benefit fromthe
bargain, and that he reneged on the deal . (1d. at 4237) Therefore, Page's
useful ness to the defense at trial pales in contrast to the incrimnating
evi dence anassed agai nst Wckham Even if the defense coul d have done nore

to explore Page, there is no Srickland prej udi ce.

Tammy Jordan, Sylvia Wckham & Larry Schrader.
Gontrary to Wckham's argurent (1B 29-31), he has failed to neet either

Srickland prong concerning these three wtnesses. Trial defense counsel
did not "botch" (1B 30) inpeaching any of them Wckhams postconviction
argunents attenpt to mcro-parse defense counsel's trial perfornance,
contrary to Srickland The trial court (PCRAO 7727-29) correctly
highlighted details of defense counsel's closing argunents and cited to
appl i cabl e sections of the trial transcript.

Trial defense counsel did, indeed, argue that Tammy Jordon's testi nony
that Jerry thought about killing someone before the group arrived in

Tal | ahassee was refuted by Sylvia Wckham Larry Schraeder, and Jimy
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Jordon. (TT/MI1 1784-86). Trial counsel remnded the jury that he asked
the w tnesses whether there was a plan to kill anyone, and each said there
was no such a plan (TT/MI1I 1785). Trial counsel also argued that Tammy
gave inconsistent statenents to police. Trial counsel fully nade the case
tothe jury they shoul d view Tamrmy Jordon's testinony as not credibl e based
upon her notive to lie. (See Id. at 1787, additional reasoning in court
order at PCRAO 7727- 28)

Goncerni ng Syl via Wckham def endant Wckham contends (1B 30) that she
nade a conflicting initial statement to the police concerning precisely
when the decision was nade to rob soneone. For her initial statenent, the
Initial Brief cites to PGR 570 and 585, but those pages refer an appendi x
to his Postconviction Mtion (PCR3 562 et seq.), not to conpetent evidence
introduced at the evidentiary hearing. In any event, arguendo, in |ight of
the total context of the trial as well as the facial content of the cited
docunent, this subclaimis trivial. According to the docunent, she said
that her husband, defendant Wckham announced shortly before the shooting
a plan to rob soneone, but nothing was said about killing anyone. (See PCR3
564- 65, 570-71) According to the docurment, she also said that after the
def endant shot the victimthe first tinme, the victimbegged for help and
the defendant shot the victimagain. (ld. at 574) Smlarly, at trial, she
testified that shortly before the shooting, there was discussion of a
robbery (TT/V 1144-50), and after the defendant shot the victimthe first
tine, the victimbegged for help and the defendant shot the victimagain

(Id. at 1150-51). nh cross-examnation, for Wckhamis benefit, defense
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counsel repeatedly highlighted the point that there was no di scussion of
killing anyone prior to the shooting. (See Id. at 115557, 1162-63) He al so
elicited, for the defendant, fromthe wtness that her husband said he did
not know how or why it happened and that he said he was sorry that it
happened. (l1d. at 1157-58) defense counsel's performance was very
effective, not Srickland deficient at all, and not Srickland prejudicial.
Goncerning Larry Schrader, Wckham has also failed to denonstrate
either Srickland deficiency or Srickland prejudice. Instead, Wckham (1B
30-31) selectively highlights aspects of defense counsel's cross-
examnation and then essentially asks for nore, while referencing
deposi tion-content that he does not cite as part of the postconviction
record along the way and to which the State objects; Wckham has the burden
to establish error on appeal, and he has failed. Wckham al so references
(IB 31) an attachnent to his Postconviction Mtion for docunentation of a
statenent Schrader nade to Detective Blair; as such, it is not conpetent
evi dence. Mreover, arguendo, that docunment does not assist Wckham because
it is consistent wth Schrader's insistence at trial that he was not
explicitly asked by the detective whet her Wckham had nentioned a plan to
kill soneone prior to the nurder. (Gonpare TT/V 1110 with POR3 545 et seq.)
Further, aspects of Padovano' s effective cross-examnation of Schrader
that Wckham omtted include, for exanple: Schrader's possession of a
nmachi ne gun (TT/V 1098); questioning Schrader's reason for the nachi ne gun
(TT/V 1099) ; the pl ea-bargai n concession afforded to Schrader (1d. at 1099-

1101), including eliciting from Schrader an acknow edgenent that he had no
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choice but to testify against Wckham (l1d. 1101); Schrader's wuse of
marijuana (ld. at 1106-1107); Schrader admtting that he lied to the jury
(1d. 1108); the ten-second duration between the first and |ast shots (Id.

at 1116).

Vague jury instructions on HAC and GCP.

Wckham conpl ains (1B 31-33) that Padovano did not object to these two
jury instructions. As the postconviction trial court ruled (PCRL7 3117),

these clains are procedurally barred. See Bruno v. State, 807 So. 2d 55, 70

(Fla. 2001) (challenges to penalty-phase jury instructions shoul d be

brought on direct appeal); Véterhouse v. State, 792 So.2d 1176, 1196 (H a.

2001) (rejecting an ineffective assistance claimduring this penalty phase
proceeding for not objecting to the GCOP instruction on vagueness grounds

and by failing to submt alimting instruction); Dows v. Sate, 740 So.2d

506, 518 (Ha.1999)(rejecting an identical argument and reasoning that
because the QP instruction was the standard jury instruction which had
been approved by this Gourt, defense counsel could not be deened

ineffective for not objecting); Hall v. Sate, 541 So. 2d 1125 (H a.

1989) ("trial court correctly determned that these issues [explicitly
i ncluding Maynard] coul d have and shoul d have been rai sed on direct appeal
or in prior notions for postconviction relief. Accordingly, they are
procedural ly barred at this stage of the proceedi ngs").

To support his point, Wckham cites to a nunber of cases that were
decide after this 1988 trial. Trial defense counsel was not ineffective for

failing to foresee subsequent case law See, e.g., Srickland, 466 U S. at
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688 ("elimnate the distorting effects of hindsight"; "eval uate the conduct

fromcounsel's perspective at the tine"); State v. Lew s, 838 So.2d 1102,

1122 (Fa. 2002) ("appellate counsel is not considered ineffective for

failing to anticipate a change in law'), citing Nelns v. State, 596 So.2d

441, 442 (Ha. 1992) ("Defense counsel cannot be held ineffective for
failing to anticipate the change in the law ™).

Moreover, at the Sate's request, unlike the standard jury instruction
at the tine, HAC was defined so that substantively this issue would be
avoi ded. (See TT/1X 1880)

See al so discussion of |IAC appellate counsel claimin Sate' s response

to Petition for Wit of Habeas Gorpus, | E

Wckham's conviction for a viol ent robbery in M chi gan.

Wckhamclains (1B 33-34) |ACdue to trial defense counsel's failure to
contest Wckhams prior violent felony aggravator. The trial court
correctly ruled (PCRL7 3115-16) that this claimis procedurally barred; it

is not supported by Johnson v. Mssissippi, 486 U S 578 (1988), because,

unl i ke Johnson, Wckhamis prior conviction was not vacated and because

Johnson is not retroactive, see Sano v. Sate, 708 So.2d 271, 275 (Ha

1998) ("Johnson is not applicabl e because Sano' s prior convictions have not
been set aside"); and it is neritless because factually Wckhams prior

felony vas violent, see Wllians v. Sate, 2007 FHa LEXS 1106 (H a.

2007) ("whether a crine constitutes a prior violent felony is determned by
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the surroundi ng facts and circunstances of the prior crine").®

Concerning the "surrounding facts and circunstances of the prior
crine," it is significant that, in the penalty phase, the prosecution
i ntroduced evidence concerning a Mchigan felony. This evidence included
testinmony fromvictimFrancis Daniels, a taxi cab driver. He testified that
he drove to a | ocati on where Wckhamgot into his cab, pulled a gun on him
and said, "This is a robbery." Wckhamthen directed the victimto drive
hima nunber of places for about an hour to an hour-and-a-hal f. Wckham
directed the victimto a secluded | ocation and shot the victimin the back
of the head. The victims head went forward then back and then Wckham shot
hi m agai n. Then, Wckhamgot out of the cab, pulled the victimout of the
cab, and point-blank shot the driver in the face while standing directly
over him Wckhamthen drove off in the cab. (TT/1X 1927-1930)

For a second prior violent felony, Lt. James H bberd, froma ol orado
police departnent, testified that he was in a narked pol i ce vehicl e when he
was di spatched due to the report of a stol en vehicle. He spotted the stol en
vehi cl e and a hi gh- speed chase ensued. He described the routes and speeds.
Another narked police vehicle joined the chase. Onh the interstate, the
"driver of the stolen vehicle began to weave from shoul der to shoul der of
the hi ghway, crossing over both lanes. It was inpossible to get to the side

of him...." After requesting assistance fromthe state patrol, Lt. H bberd

19 A'so, contrary to Wckhamis assertion, trial defense counsel did

vigorously contest this aggravator during the trial proceedings. (See TI/IX
1892- 1903) Therefore, there is no defi ci ency.

52



was able to inch along side of the stol en vehicle. Wen the w ndows of the
two vehicles were side by side, the driver of the stolen vehicle
intentionally turned into the left side of the officer's door. At the tine,
"there was no reason” for Wckhamnot to go straight. The officer said that
his vehicle then "l ost control" and went into the nedian. Wckham and the
officer then went into the eastbound |anes traveling westbound, traveling
into the oncomng traffic. It was close to rush hour. They travel ed about
another mle or two, when Wckhamhit a truck and then, as the officer was
gradual |y stopping, Wckham ramed the officer's vehicle from behind.
Wckham rammed the officer a second tine. Wckham was apprehended and
arrested for aggravated notor vehicle theft, a felony in (olorado. The
chase extended for 12 to 14 mles. Photographs of the damaged vehicles were
introduced into evidence. The officer suffered back spasns and whi pl ash.
Wckhamdi d not appear drunk and, after he was arrested, Wckham responded
appropriately to the officer's coommands. (TT/1X 1949- 63)

Therefore, due to these two prior violent felonies, the additional four
aggravators, and the jury's recommendation of death (11 to 1 vote), the
failure to contest one of the prior violent felonies would be entirely non-

prejudicial. See Sano v. Sate, 708 So.2d 271, 275-76 (Ha. 1998)("even if

these convictions were set aside, Johnson would not require a reversal of
the death sentence here"; "renain three other nurder convictions upon which
the trial court could have relied to find the prior violent felony
aggravator. In addition to this, there were three other valid aggravating

circunstances"). See also Buencano v. State, 708 So.2d 941, 952 (Ha.
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1998) ("three other valid aggravating factors, which in no way could be
affected by infornmation concerning Martz, and a conplete absence of

mtigating circunstances").

Sate's argunents to the jury.

Wckhamargues (1B 35) that Padovano was i neffective because he di d not
object to "the Sate's inflammatory |anguage in opening and closing
argunents at the guilt and penalty phase.” The trial court afforded an
evidentiary hearing concerning the IAC only. (daim10, PCRL7 3115)2°

In four lines of his brief, Wckham lists (1B 35) wthout any
di scussion three sets of supposed inflammatory |anguage. Because they are
argued perfunctorily, the Sate submts that these clains are not preserved

at the appellate level. See Lawence v. State, 831 So.2d 121, 133 (Ha.

2002) ("Lawrence conplains, in a single sentence, that the prosecutor

engaged in inproper burden shifting"; "Because Lawence's bare claimis

20 The trial court shoul d have summarily denied this claimas procedural |y

barred. Issues relating to prosecutor’s argunments are direct appeal issues
that are not properly litigated in collateral proceedings. See Reaves V.
Sate, 826 So.2d 932, 936 n. 3 (Fa. 2002)(holding post-conviction claim
relating to prosecutorial coments was procedurally barred because it
shoul d have been raised in direct appeal); Mrquard v. Sate, 850 So. 2d
417, 423 nl & n.2 (Ha. 2002)("claimas to whether the jury was msled by
statenents that diluted their responsibility for sentencing should have
been raised on direct appeal and hence was procedurally barred), citing
Hffnan v. State, 800 So. 2d 174, 178 n.3 (Ha. 2001); Koon v. Dugger, 619
So.2d 246, 248 (Ha.,1993)(claim that "prosecutor mnade inproper coments
regardi ng nercy and synpathy toward Koon" procedurally barred). Therefore,
if sonehowthere is any error in the trial court's determnations after the
evidentiary hearing, the trial court still would nerit affirnance as right
for any reason.
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unsupported by argurment, this Court affirns the trial court's sumary

denial of this subclaini), citing Shere v. Sate, 742 So.2d 215, 217 n. 6

(Ha. 1999), Teffeteller v. Dugger, 734 So.2d 1009, 1020 (Ha. 1999),

Goolen v. State, 696 So.2d 738, 742 n. 2 (FHa. 1997). See also US .

Wggins, 104 F. 3d 174, 177 n. 2 (8th Ar. 1997) ("passing reference to this
procedure as erroneous,” but "failed to argue this point or cite any lawin
support of that contention").

The State addresses the one comment that Wckhamargues in his brief,
and if the remaining ones are reached on the nerits, defers to the trial
court's extensive order (See PCRAO 7742-53) denying clains based upon

alleged inflammatory comments. See also, e.g., Fernandez v. Sate, 730

So.2d 277 (Ha. 1999)(no abuse of discretion to deny mstrial due to
"prosecutor's references to appellant as 'a robber and a nurderer' and to
the victimas singing a Christian song just before he was shot” and "by
describing the bullet's trajectory through the victims body"; supported by

the evidence); Mann v. State, 603 So.2d 1141, 1143 (Ha. 1992) (" proper

exercise of closing argument is to review the evidence and to explicate
t hose i nferences which nay reasonably be drawn fromthe evidence").
Concerning the one comment that Wckham di scusses (1B 35), this claim
focuses upon the prosecutor's penalty phase argunent surrounding his
comment that "lI'msure that M. Padovano is going to get up here and say
that 25 years before parole." (TT/ X 2016) The prosecutor was correct. The
25-years was a najor thene of the defense penalty closing argunent.

Padovano detailed Wckhams nental illness for pages of transcript. (See
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TT/ X 2023-29) He then conpared Wckham with the acconplices and their
bargai ned-for dispositions. "M. Hankinson literally gave up four first
degree nurder cases for pleas to second degree nurder." "Jerry Wckham"
due to his First Degree Murder conviction, wll "get" as a mninum?25 years
inprison. (1d.) He continued:

He [the prosecutor] already has nmade a sufficient distinction between

these defendants. Is it really required to say, 'I'mgoing to nake an
even greater distinction. Let's take the life of this one while the
other four got second degree nurder.' | don't think those differences

are justified in this case. It's quite true that the other two nen
didn't fire their guns. But is that a virtuous act? A |ucky act for
then? They were obviously out in the woods with the guns, and | don't

know what they were planning wth those guns. But | doubt very
seriously that Larry Schrader was out there with his gun because he
couldn't lock it up in his trunk. I don't think any of us believe
that. He was out there wth a machine gun and, for all we have to
assune, he was prepared to use it. | just don't understand that
distinction. He says, well, they got 17-year sentences. Larry

Schrader got a 12-year sentence. 12 years. Does it nake sense for you
now —in fact, look at it this way. | don't even really know what the
distinction is between them Wy did Tammy and Jimmy, who M.
Hanki nson describes as practically innocent people, get 17 years and
Larry Schrader, the man with ten prior felonies and a nachine gun in
the woods, got 12 years? And now he wants you to give M. Wckhamthe
death penalty. Does any of that make any sense? *** [ A sk yoursel ves
... whether that would be a fair distinction between all of the
defendants in this case.

(Id. at 2029-31) Defense counsel continued the same thenme of whether the
relative sentences anmong all of the acconplices nmatch their relative
culpability. (See Id. at 2031) he then argues that the death penalty is

"reserved for the worst of the cases." He argued: "But | ask you to ask
your sel ves whether it would be appropriate to use the death penalty for a
pathetic |ost soul like Jerry Wckham | don't think it is. | don't think
it is. You look at Jerry Wckham and ask yourselves if this isn't the

product of 43 years of being unable to deal effectively wth the world."
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(Id. at 2032) He then honed in on the 25 years:
Now, M. Hankinson says this is the only effective renedy. And 25
years in prison — and then he says, well, | don't know what that
neans. | know what it neans. It neans 25 years at the very |east.
That's what it neans. It is not a difficult concept at all. 25 years

at the very least. If you return a |ife recoomendation, it neans that
25 years wll pass before M. Wckhamis even eligible for parole.

(1d.) He continued to focus on the significance of the 25 years for Wckham
and pointed out that he is 43 years old now "I really don't think that

that argunent about the death penalty being necessary is sonething that

nerits serious consideration. The man is going to be 68 years ol d before he
is even eligible to be paroled.” He argued that a |life sentence may nean
the rest of Wckhamis natural life, and then he returned to enphasizing
Wckhams nental illness and concluded with "asking you to show nercy on
Jerry Wckham™" (1d. at 2033-35) The trial court then instructed the jury,

including informng themthat a recormendation of life includes no parole
eligibility for 25 years. (1d. 2035-41)

Thus, the prosecutor's argunent was a proper bal ance to the defense
argunent. It accurately stated the law concerning a |ife and argued agai nst
the defense position that Wckhamdeserves |ife. The prosecutor argued that
Wckham does not deserve the nercy that defense counsel woul d request and
did request.

Based on the foregoing distinctive aspects of this case, Teffeteller v.

Sate, 439 So0.2d 840 (Ha. 1983)(cited at IB 35), is not applicable.
Moreover, here the comments were not at the same level as those in
Teffeteller. There, the prosecutor was nore explicit concerning the degree

of the defendant's dangerousness: "You nust know that this Defendant wll
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kill again and when he does it will be too late." The prosecutor repeated:
"[T]his Defendant wll kill again if he is given a chance. | don't see how
you can find otherwise." And, again: "Don't give himthat chance. Don't
have to realize after he is paroled and after he kills soneone el se,
per haps Donal d Poteet, perhaps R ck Kuykendall or who knows who he wll go
after.” And, again: "Know that your determnation wll have a deterring
effect on this Defendant and know that it will keep himfrombeing able to
kill again. Don't let it happen. Don't let it happen. Don't |et Robert
Teffeteller kill again." There were no such repetition of such explicit
statenents here. Instead, here the prosecutor's coments were at the sane
l evel as the defense's argurment for nercy and relative cul pability.

In light of +the foregoing argunents, trial defense counsel's
explanation for not objecting is unnecessary. However, M. Padovano
explained his rationale for not objecting the coments listed in the
Post convi cti on Mti on:

| did reviewall of them Mst of them-- ny inpression of nost of

those points was that while there could be some objection nade on

sone of the points, for exanple, first point was not objecting to
when M. Hankinson essentially made fun of the insanity defense,

that it was something - because we had an i nsurnountabl e case, here
we cone along at the last mnute wth the insanity defense.

| coul d have objected. I could have said well, he's arguing with the
jury. But, to ne, it's far better to deal wth the argunent, that
argunent, than it is to object to it. Because the response is, first
of all, the jury didn't knowthat it was a defense that cane al ong at
the last mnute. Only we knew t hat.

Secondly, it was a pretty good rebuttal |I think to say that this
wasn't sonething that just recently happened. He went in a nental
hospital at the age of ten. | don't think he went in a nental
hospital at the age of ten thinking that some 30 years |ater he woul d
be able to use that as a defense to nurder.
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It wasn't a newthing. In other words, | thought it was better to
attack his argunent than it was to object to it. | believe that to
this day. | nean, | think that | awers nmake far too nmany obj ections
when they don't need to.

Now if there was going to be some evidence that would cone in that
would be harnmiul to M. Wckham that | could keep out wth an
obj ection, | woul d object.

If there was going to be an argunment that was over overboard that |
thought maybe if these people are so enanored of this prosecutor that
they' re going to be swayed by it, | mght object.

By in large though, M. Hankinson did not do anything extrene. Not at

all. | nean, he was relatively tane. | nean, he was assertive. But
he was not -- | don't think he nade, you know, any arguments that
are -- | nean, you read about these cases where the | awyer calls the

defendant an animal or sonething. He didn't do any of those things.

And for ne, nost of what he said was better to just address it in
argunent then it is to be bickering wth himin front of the jury all
the tine.

Q So it was a conscious decision then, a tactical decision not to
object to the Sate's argunent on those i ssues?

A That's right. Some of them | don't think were even
obj ectionabl e, period. Qhers, you know, naybe they were, but there
wasn't any real point init.

(PCR 18 235- 237).
Trial counsel is not ineffective when he does not object to

prosecutorial argunent as a part of trial strategy. See Chandler v. Sate,

848 So.2d 1031, 1045 (Ha. 2003) (recognizing that a decision not to object
to an ot herw se objectionabl e comment nay be nmade for strategic reasons);

Ferguson v. State, 593 So.2d 508, 511 (Ha. 1992) ("decision not to object

is a tactical one. Athough some of the prosecutor's renarks were
obj ectionable, he did not dwell on these inappropriate comments, nor were
they so severely inflammatory or damaging as to render counsel's silence

deficient performance"); MQae v. Sate, 510 So.2d 874, 878 (Ha. 1987)
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("Wiether to object to an inproper comrent can be a natter of trial
strategy upon which a reasonabl e discretion is allowed to counsel.").

Trial counsel testified at the evidentiary hearing, that it was his
consci ous tactical decision to not object to the prosecutor’s comments and
that in his view it is better to deal wth these cooments in his own
argunent rather than bickering in front of the jury.

Further, due to all of aggravation in this case, any deficiency was
non-prejudicial. And, for all of the foregoing reasons, the denial of this
claimnerits affirnance.

Padovano' s devotion to his duty showed as the product of his labor. 1In
spite of the dfficulties that Wckham presented to Padovano, they "truly
did have a very good attorney/client relationship' (PCRL8 3493-94), and he
vigorously contested the charges and the death penalty, as detail ed above

and exhi bited throughout the trial transcript.

Witten sentenci ng findings.

This subclaim (IB 36-37) is substantially the sane as ISSLE MI,

discussed infra. As in ISSLE M|, the Sate submts that Védlton v. Sate,

847 So.2d 438, 446-47 (Ha. 2003), is on point. Mreover, as discussed in
the acconpanying State's response to Wckhams Petition for Wit of Habeas
Gorpus (ISSLE 1D, by the tine that the trial judge pronounced sentence, he
had been saturated with this case and its extensive aggravation. The

sentenci ng order was individualized, although Wckham does not |ike the
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result. Mreover, when the State brought up its concern, Padovano stated
that Wckham personal |y wai ved®! the witten findings. (See TT/ X 2045)
See also ISSE MI infra, ISSE ID Response to Petition for Wit of

Habeas Cor pus.

Srat egy.

Wckham contends (1B 37-38) that defense counsel cannot reasonably rely
upon a strategy when he has not conducted a reasonabl e investigation.
However, the State has submtted under the various subclains above the
position that trial counsel's investigative efforts far-exceeded requisite
reasonabl eness. (Qounsel reviewed records, directed an investigator,
narshal ed a formdabl e psychol ogi cal expert and |ay w tnesses and asserted
Wckham's position to the judge and jury. Hs efforts and judgnent far
surpass Srickland s requirements. Wckham now mstakes 16 years of
hi ndsi ghted postconviction investigation for Srickland requirenents.
Instead, Srickland recogni zes defense counsel's position in the madst of
conbat with the prosecution and applies a very deferential test. Here,
trial defense counsel's efforts, for all of the reasons discussed in this

brief, nore than meet that test.

2l \Wckhamis Initial Brief engages in groundl ess speculation about
possi bl e notivations energi ng from Judge Padovano's schedule. Qiite to the
contrary, Judge Padovano's dedication to Wckhamis cause is evident
throughout the Iengthy trial.
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Prej udi ce.

As di scussed above, prejudice is determned by a reasonabl e probability
that, but-for counsel's unprofessional errors, the result of the proceedi ng
would have been different. The State submts counsel's perfornance as
reasonabl e, given his 1988 situation of Wckhamas a client, the facts of
his crime, and the status of the law So, there is no Srickland
deficiency, that is, no unprofessional errors, to inpact the result.

In contrast with all of the artifacts of trial defense counsel's
prof essional performance marshaled in 1988, after 16 years, Wckhams
post convi cti on team hi ndsi ghtedly assenbl ed sonme additional w tnesses who
were able to add sone new "winkles" but no new substance to trial defense
counsel ' s 1988 product .

Wckham di scusses (1B 38-43) his new "winkles" in this section of his
brief. He argues (1B 38) new testinony concerning brain danage. But trial
defense counsel elicited testinony regarding brain danmage. (See TI/MI
1476-81) He argues (IB 38) schizophrenia. But trial defense counsel
elicited testinony regarding schizophrenia. (See TT/MI 1499-1500) He
argues epilepsy. But trial defense counsel elicited testinony concerning
parallel synptons that pervaded Wckhams life. (See Wckham "had
borderline convul sive tendencies," TI/MI| 1493-94, had spells, TT/M1 1492,
wal ked around and talked to hinself, TT/MI| 1492, and sonetines stop his

truck and wal k away, not know ng where he was, TT/M | 1492) He argues (IB

22 Hanvy and Mody (1B 40) are discussed supra.
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38) his postconviction evidence that he was inpul sive and pl anned poorly,
but defense counsel covered these too (See, e.g., Wckham coul d not cope
wth the outside world, TT/MI 1490, was not nentally capabl e of handling
anything, TT/M1 1490, and was capable of living on his own, TI/MI| 1491)).
He argues (1B 39-40) his |ack of cooperation, but Wckham hi nsel f nmade sure
that also was visible at the 1988 trial. (See, e.g., "shooting bird" at
the prosecutor, TT/1X 1888) He argues (IB 39) that he found a better expert
to package the statutory mtigators, but the test is not how close an
expert can get to perfection, but rather, did defense counsel reasonably
choose the expert he used. Here, Dr. Carbonell told the jury that she had
net wth Wckham five tinmes (TT/M1 1467, 1506) and very conpetently
presented (See TT/M | 1462 et seq., TI/1X 1969 et seq.) the sane statutory
mtigators that Wckhams 2004 teampresented (See TT/1X 1976-77).

In contrast, for exanple, Dr. Rebsane and Ixr. Grp, had not even
tal ked w th Padovano (PCRL9 3627-28, PCR20 3724). They were mssing a very
cruci al body of information for his eval uation of Wckham that is, all of
Padovavno' s observations of Wckhamover the nonths before trial and during
the trial. Their information was selectively front-loaded against
formul ating obj ective opi ni ons.

Here, as in Routly v. Sate, 590 So. 2d 397, 402 (Ha. 1991), the

post convi ction defendant "has not denonstrated a reasonable probability
that he woul d have received a life sentence if trial counsel had presented
this [postconviction] evidence. Mich of this evidence was before the judge

and jury, although in a different formthan now proffered." Here, as in
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Routly, a substantial amount of infornation concerning the childhood of the
defendant was presented through the expert. Mreover, here the expert
conducted extensive testing and revi ened extensive records, and |aypersons
testified in front of the jury on Wckhams behalf. Here, Padovano' s
product far-exceeded counsel's in Routly. There was no prejudice, as well
as no deficient perfornance.

Wckham (1B 41) cites to Wggins v. Smth, 539 US 510, 535 (2003),

but there, the |lawer failed to discover that "Wggi ns experienced severe
privation and abuse in the first six years of his life while in the custody
of his alcoholic, absentee nmother. He suffered physical tornent, sexual
nol estation, and repeated rape during his subsequent years in foster care."
As discussed above, here, the postconviction team presented nothing
significantly different than what was presented at the 1988 trial .

Wckham di scusses (1B 42) Qnme v. Sate, 896 So. 2d 725 (Ha. 2005),

but there, unlike here, trial counsel did not informthe expert that the
def endant had been previously diagnosed with a nmaj or psychol ogi cal di sorder
(bi pol ar disorder) or provide "prison nedical records that woul d have shown
the nedications prescribed to ... indicating such a diagnosis." Further, the
attorney did not know why he failed to provide this informati on. None of
those facts apply here.

Aso inportant in this analysis is the fact that Smth did not inform
his trial experts that Onme had been diagnosed wth bipolar disorder.
Qne's experts never knew that such a diagnosis had been made. Smth

testified that he thought he would have provided the information to his
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experts. He stated that he did not know why he did not provide the
i nfornation.

See also Asay v. Sate, 769 So. 2d 974 (Ha 2000)("statutory

aggravating circunstances that the nurder was commtted whil e the defendant
was on parole and the defendant had a prior violent felony conviction for
the contenporaneous nurder ... GOP'; "no reasonable probability that
mtigation evidence of the defendant's abusive childhood and history of

subst ance abuse woul d have led to the inposition of a life sentence").

oncl usi on.

As in Jones v. Sate, 845 So. 2d 55, 68-70 (Ha. 2003), the expert

reviewed extensive records (TT/MI 1469-72, 1493-1504, 1538, TT/1X 1970-
71), communicated with trial defense counsel (See , e.g., PCRI8 3500), and
interviewed |aypersons famliar wth the defendant (TT/M1 1489-93, 1522-
24, 1532, 1538). Indeed, here Dr. Carbonell net wth Wckham five tines
(TT/M1 1467, 1506) and conducted extensive testing with him (See TT/MI

1467- 69, 1472-89, 1529-32, 1569-76). The trial court shoul d be affirned.

ISSUE 111: HAS WOKHAM DEMONSTRATED THAT H S DEFENSE GOUNSEL WAS
STR CKLNAND DEFl A ENT, THEREBY CAUSI NG STR CKLAND PREJUD CE, BECAUSE HE
D D NOT REQUEST A COMPETENCY HEAR NG? ( RESTATED)
Issue Il (1B 43-56) contends that the trial court erred in rejecting,
after the evidentiary hearing, a claim that trial defense counsel was
constitutionally ineffective by not pursuing a conpetency hearing. Like

ISSE |V, this issue is based upon QLA M I1 of the Postconviction Mtion

(PCRL5 2766- 73). The applicable general standards applicable to an |IAC
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claimwere discussed in ISSUE || supra.

Snce the trial court's fact-based determnations receive special
deference on appeal, neriting affirmance if they are "supported by
conpetent, substantial evidence," the Sate quotes the trial court's well-
reasoned and wel | -docunent ed order at |ength:

At the evidentiary hearing, Judge Padovano testified that he felt
a conpetency hearing was not needed because it was his belief, based
on his observations and conversations wth his client, that although
he noticed that the defendant has sone nental problens he was
conpetent to stand trial. (Attachment A — Bv. H. at 102). Trial
counsel stated that while the defendant tended to act up and was very
childike, counsel never had a problem communicating wth him and
that he had "never for a mnute any suspicion that he was i nconpet ent
to stand trial."™ Trial counsel testified that the defendant
understood what he was charged with and also understood the
consequences of his actions. (Attachnent B—- Ev. H. at 101, 161-165,
221-224).

Judge Padovano further testified that the defendant had the
capacity to appreciate the charges against him was able to
appreci ate the range and nature of the possible penalties that coul d
have been inposed, understood the adversarial nature of the process,
was aware his relatives were being called by the State as w tnesses
against him was able to discuss the pertinent facts about the trial
and the facts surrounding it, and was able to relate the details of a
prior volent felony, in particular a "bl ow by-bl ow' description of
the robbery/shooting of a cab drive sone 20 years before the nurder
of Rck FHemng. Additionally, trial counsel testified he and the
def endant had a “very good attorney/client relationship.” (Atachnent
C-Bv. H. at 221-224).

Trial counsel also testified he had nunerous di scussions about the
case wth the defendant, sonetines in intricate detail about sone of
t he defenses and i ssues that were going to be raised. (Attachment D —
Ev. H. at 169). Judge Padovano also stated that he had extensive
di scussions wth Wckham about the case "in detail throughout the
entire trial" including parts of the judgnent of acquittal argunent
"whi ch were very conpl ex." Trial counsel testified that the defendant
"understood everything we discussed,” despite the fact they
"di scussed sone very conplicated things." (Attachment E — Bv. H. at
171-172).

Trial counsel also explained that as a result of Judge MQure’s
concern about potential N xon issues, the trial judge insisted on
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trial counsel’s assurance that the defendant consented to trial
counsel s legal argunents, even those that would not ordinarily be
cleared wth the client. As aresult, trial counsel reported that he
was required to have in-depth discussions with the defendant.
(Attachnent F — Bv. H. at 220-221).

Judge Padovano further testified that he relied on the defense
nental health expert, Dr. Joyce Carbonel |, who exam ned the defendant
and concluded that the defendant was conpetent to stand trial.
(Attachment G- BEv. H. at 99). In addition to the testinony of trial
counsel, the deposition testinony of Dr. Joyce Carbonel | established
that at the tinme of trial there were no reasonabl e grounds upon whi ch
trial counsel coul d base a notion for a conpetency eval uation. During
that deposition, Dr. Carbonell was asked directly whether in her
opinion the defendant was conpetent to stand trial. She testified
that in her opinion, he was conpetent to stand trial. (Atachment H-
Bv. H. Ex. R at 10). The court record also evidences that the
State’s expert, D. Mdaren, examned the defendant and also
concl uded that Defendant has some nental probl ens but was conpetent
to stand tria. (Attachnent | — BEv. H. at 839-842).

Based on the foregoing, trial counsel’s reliance on the nental
health experts’ finding of conpetency coupled wth his own
observations of the defendant can not be said to have been
unreasonabl e or below neasurable standards. Accordingly, because
where was no reasonable grounds existing to believe that the
def endant was inconpetent , counsel’s failure to seek a conpetency
hearing is not ineffective assistance of counsel.

(PCRAO 7724- 26)

Trial defense counsel unequivocally testified that he "knows]" that
Wckham had the capacity to appreciate the charges against him" He
el aborated: "I read the letters he wote. You can read the letters he
wote. He has a very consistent train of thought. He actually has good
penmanship .... He was capabl e of — | know he was capabl e of discussing this
and understanding it, because | had these discussions wth him" (PCRL8
3491) Alittle later, he continued:

[T]here was never a point in the trial where | felt |ike he did not

under stand what was goi ng on, or what was happening, or what we were
trying to do wth the defense.
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(PCRL8 3496) Therefore, there is conpetent, substantial evidence to support
the trial court's findings.

| ndeed, even Wckhamis own experts opined at the evidentiary hearing
that Wckham was conpetent in 2004. (See PCR 19 3623; see al so Wckham
aware of why he was in prison, disclosed pertinent facts, PCR0 3714) Qe
mght consider it bizarre that a defendant does not even want to be at a
hearing that may determne whether he lives or dies, as Wckham expressed
in 2004 (See PCRL7 3276-78), but bizarre behavior, or sore belligerence for
that matter, does not necessarily trigger a nandatory conpetency
exam nati on.

Wckham's bizarre behavior in 1988 illustrates his conpetence, not
i nconpetence. At one point during the trial while looking at the victims
famly in the courtroom he stated, "I should have killed the whole g---
dammed famly" (TT/1X 1884); he thereby denonstrated he understood that
they were, in effect, on the other side of the natter being tried and that
he had a stake in it. Smlarly, after the guilty verdict and while the
lawyers and the trial judge were discussing Wckham's robbery of a M chi gan
taxicab driver as one of Wckhamis prior violent felonies, Wckham
denonstrated his recall of the event and its significance: "S+, no. Relax,
ny —ss. (unintelligible). | hope the son-of-a-b---- gets hit by a car and
dies. ...Yes, I'mgetting upset. It's ny life." (TI/1X 1914) This bizarre

behavior was consistent wth Padovano's assessnent of Wckham as
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"appreciating the adversarial nature of the process" (PCRL8 3492) and as
"cranky."?® Even nore inportantly, it denonstrated Wckham's understandi ng
of the events that were transpiring and the inplications for the outcone of
the trial.

Therefore, anytine a defendant is disruptive, a conpetency hearing is

not necessarily required. See, e.g., Israel v. Sate, 837 So.2d 381 (H a.

2002) (def endant voluntarily absents hinself from the courtroom defendant
restrai ned wth shackl es).

If anything, "cranky" is too kind. Likewse, if anything, "childlike"
(PCRL8 3495) is nuch too kind. "Belligerent” would be nore on point, or
perhaps even nore apt, "antisocial personality disorder,”" as Dr. Mdaren
descri bed Wckham(See TT/1 X 1982) .

Wckham (1 B 44-45) cites to HII v. Sate, 473 So. 2d 1253 (F a. 1985),

but there, unlike here, the defendant was nentally retarded, with an |1 Q of
48, as well as suffering from"grand nal epileptic seizures.” There, unlike
here, the investigator testified that "HIIl could not, for exanple, relate
concepts of tine as he was unabl e to distinguish between three weeks and
three nonths." There, unlike here, the defendant's bizarre behavi or did not
substantiate his conpetency but rather he thought the "jury was | aughi ng at
him" There, unlike the postconviction experts who suggested Wckhams 2004

conpetence, the expert indicated that the defendant "was about as

22 This testinony was in response to a question regarding Wckhams | ack

of cooperation with Dr. Carbonel | .
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inconpetent to stand trial, in ny professional opinion, as anyone that |
have seen except for several people who are actively hallucinating at the
tine of the interview" There, unlike here, the defense attorney confused
the defendant's ability to distinguish "right fromwong" wth conpetency
to stand trial. HIIl is inapplicable here.

Wckham waxes [ong on his disagreenents (IB 44-49) wth the
postconviction trial court's determnations, quoted above. Having |ost the
trial, he now prefers to substitute his current postconviction teams
judgrment for that of the experienced and know edgeable attorney wiho sat
shoul der to shoulder with himin the courtroom However, these are not the
tests. The trial court has nmade its determnation based on conpetent and
substantial evidence, which nerits affirmance. Here, Wckham was
bel i gerent and conpetent.

The Sate disputes a nunber of Wckhamis assertions or suggestions,
such as his suggestion (See IB 50) that Padavano did not know "nental
health and related issues.” At this point in his testinmony (PCRL8 3339-41),
Padavano was referring to getting famliar wth the specific application in
this case, not to general principles: H was reviewng the trial file of
hi s predecessor counsel, digging into Wckham's background, and eval uating
alternative strategies for this case. Wckhamwongly clains (1B 50) that
Dr. Garbonell had "no background or expertise in brain damage"; to the
contrary, she was very articulate and know edgeable on the topic, as the
above summaries of her testinony indicates.

Wckham indicates (1B 50) that Padovano admtted to the jury in the
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penal ty phase that "we don't know' the effect of brain damage on Wckham s
behavi or. Wckham | eaves out the next phrase: "It may have a profound
effect on behavior." (TT/X 2027) Read in context, wthin the penalty phase,
the jury had already rejected the insanity defense, so Padovano' s plea for
Wckhams |ife at this juncture nust nake the concession to what the jury
has al ready decided while still asserting what he coul d for Wckham

Especially given Wckhams irrational behaviors and difficulties wth
prior defense attorneys, and behaviors that hindered Padovano's defense,
the Initial Brief incorrectly concludes (1B 50) that Padovano's failure was
"striking." Wckhamhad shown signs of belligerence, but Ixr. Carbonell was
able to conplete her testing. And, Padovano testified that he and Wckham
“truly did have a very good attorney/client relationship" (PORL8 3493-94).
Thus, to conplete the testing, Padovano "had to go out there to do it"
(PCR 18 3330-31), which yielded the wide array of test results to which Dr.
Carbonel | testified at trial (See TI/MI| 1467 et seq.)

Wckham (1B 51) conpounds the self-serving nature of his analysis,
contrary to the standard of appellate review in which the trial court's
factual determnations are entitled to deference and affirnance if
supported by conpetent, substantial evidence, especially when conpounded by
the heavy deference to a trial attorney's perfornance and especially here
wth a very experienced attorney. He relies on testinony that Padovano
contradicted. For exanple, the trial court has not accredited evidence
indi cating that Wckhamhad al nost "zero" ability to assist the defense (1B

51). Wckham references a deposition taken "[j]Just before trial," but the
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characterizations of Wckhamis mnd in that deposition referred to 1986,
the tine of the homcide. (Sece POR24 4524)

These and other inferences that Wckhamis willing to nake on his own
behal f are contradicted by evidence such as this testinony from Padavano:
"l read the letters he [Wckhan] wote. You can read the letters he wote.
He has a very consistent train of thought. He actual |y has good pennmanship

He was capable of — | know he was capable of discussing this and
understanding it, because | had these discussions wth him" (PCRL8 3491) A
little later, he continued:

[T]here was never a point in the trial where |I felt like he did not

under stand what was goi ng on, or what was happeni ng, or what we were
trying to do wth the defense.

(PCRL8 3496)
There is conpetent, substantial evidence supporting the postconviction

trial court's factual determnations. The trial court nerits affirnance.

ISSE |V. WETHER THE TRAL QORI REVERSBLY ERRED IN DENYING A
PCSTCOWM CTT QN EM DENTI ARY HEARING TO DETERM NE WHETHER W GKHAM WAS
QOMPETENT TO STAND TR AL.  ( RESTATED)
| ssue IV (IB 56-60) argues that the trial court erred in denying a
post convi ction evidentiary hearing to determne i f Wckhamwas conpetent to
stand trial. Like ISSUE IIl, this issue is based upon QA M Il of the
Post convi ction Mtion (PCRLS 2766-73), which also argued AC (The trial
court afforded Wckham an evidentiary hearing on | AC which is discussed

under ISSLE Il supra.) The trial court was correct in denying Wckham an

evidentiary hearing on this cla m(PCRL7 3113).
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Wckham takes issue with the trial court's reliance upon Carroll v.
Sate, 815 So.2d 601 (Ha. 2002). Contrary to Wckhams argunent, Carroll
hel d:

Carroll alleges that abundant psychiatric testinony before, during,
and since trial establishes that he was inconpetent at the tine of
trial. Garroll's underlying claimthat he was inconpetent to stand
trial should have been raised on direct appeal and therefore is
procedurally barred. See Patton v. State, 784 So.2d 380, 393 (H a.
2000); Johnston v. Dugger, 583 So.2d 657, 659 (Ha. 1991).

815 So.2d at 610. And, although Patton v. Sate, 784 So.2d 380 (H a. 2000),

specifically concerned a claim that "his conpetency hearing was
i nadequate,” the Sate submts that its foundation, consistent wth
Carroll's citation of it, is that the determnation of a defendant's
conpetency to stand trial is not a proper matter for collateral
proceedings. In other words, whether a conpetency hearing is adequate
derives its significance fromthe right to have a conpetency hearing; since
there is noright toraise for collateral review conpetency to stand trial,
then also there is no right to raise the adequacy of the hearing
determni ng conpetency to stand trial.

Wckhams reliance (1B 57) on Mson v. Sate, 489 So.2d 734 (Ha.

1986) 2%, is misplaced. A though Mason did remand for an evidentiary hearing

24 |Interestingly, Mison was deci ded June 12, 1986, in the sane nonth and

the sane year as Ford v. Wiinwight, 477 U S 399 (1986)("E ghth Arendnent
prohibits the Sate frominflicting the penalty of death upon a prisoner
who is insane"), and a death warrant had been issued in Mason. See Mason v.
Sate, 489 So.2d 734 (Ha. 1986) (June 26, 1986; "Veé previously granted
Mason's notion for a stay of execution in order to afford this Court an
opportunity to adequately assess the issues raised in this proceedi ng").
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regardi ng conpetency, the opinion did not address procedural bar, which is
therefore not part of the holding of the case. In contrast, Carroll and
Patton, decided after Mason, did specifically address procedural bar, which
nakes themprecedent for this case.

Furthernmore, Wckham has not denonstrated that he coul d have and woul d
have produced any evi dence at the evidentiary hearing concerning this claim
that the trial court did not already allow pursuant to the IAC which was
discussed in ISSLE |11 supra. Because of the extensive evidentiary hearing
that Wckhamreceived on the related claimof 1AC the trial court's ruling
essentially determned that Wckham has conpetent to stand trial, and in
any event, any error in not conducting a hearing |abeled as "conpetency"

was harntess. See evidence discussed in ISSUE |1l supra.

| SSLE V. WHETHER W CKHAM DEMONSTRATED A M QLATI N GF BRADY V. NARYLAND,
373 US 83 (1963), AAIO V. UINTED STATES, 405 US 150 (1972).

( RESTATED)

Issue V (1B 60-81) argues that the State put "tremendous pressure on
w tnesses and w thheld inportant inpeachnent information.” The trial court
rul ed against himand nerits affirnance. (See PCRA0 7739-42) Wckham (1B 79
n. 23) appears to identify QA MIX (PCRL5 2821-28) as the source of this

i ssue. 2°

Rechnann v. Sate, 32 Ha. L. Wekly S135, 2007 Ha. LEX S 664 *18- 19,

25 Therefore, the State limts its comments to AQAM IX and the trial
court's discussion of it.
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2007 W. 1074938, *5 (Ha., April 12, 2007), recently sumarized a
post convi ction petitioner's burdens to establish a clai mpursuant to Brady:

Brady requires the Sate to disclose naterial information wthin its
possession or control that is favorable to the defense. *** To
establish a Brady viol ation, the defendant has the burden to show (1)
that favorabl e evidence-either exculpatory or inpeaching, (2) was
wllfully or inadvertently suppressed by the Sate, and (3) because
the evidence was naterial, the defendant was prejudi ced. ***

To establish prejudice or materiality under Brady, a defendant nust
denonstrate "a reasonable probability that the jury verdict would
have been different had the suppressed information been used at
trial." *** "In other words, the question is whether 'the favorable
evi dence coul d reasonably be taken to put the whole case in such a
different light as to undermne confidence in the verdict.'" Id.
(quoting Srickler, 527 US at 290[, 119 S Q. 1936] ).

Ponticelli v. Sate, 941 So.2d 1073, 1084-85 (Ha. 2006). Wth
regards to Brady's second prong, this CGourt has explained that
"[t]here is no Brady violation where the information is equally
accessible to the defense and the prosecution, or where the defense

had the information." *** Questions of whether evidence is
excul patory or inpeaching and whether the State suppressed evi dence
are questions of fact, and the trial court's determnations of such
questions wll not be disturbed if they are supported by conpetent,
substantial evidence. Wy v. Sate, 760 So.2d 903, 911 (Ha. 2000).
This Gourt then reviews de novo the application of the law to these
facts. ***

R echmann, 2007 Ha. LEXS at *17-*20 al so summarized dglio:

A Gglio violation is denmonstrated when it is shown (1) the
prosecutor presented or failed to correct false testinony, (2) the
prosecutor knew the testinony was false; and (3) the fal se evidence
was material . Quzman v. State, 941 So.2d 1045, 1050 (Ha. 2006). Once
the first two prongs are established, the fal se evidence is deened
material if there is any reasonable probability that it could have
affected the jury's verdict. *** Under this standard, the Sate has
the burden to prove that the false testinony was not material by
denonstrating it was harn ess beyond a reasonabl e doubt . ***

Accordingly, "dglio stands for the proposition that a prosecutor has a
duty to correct testinony he or she knows is fal se when a w tness conceal s

bi as agai nst the defendant through that fal se testinony." Ventura v. Sate,
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794 So. 2d 553, 562 (Ha. 2001), quoting Routly v. Sate, 590 So. 2d 397,

400 (Fa. 1991).

Therefore, the factual determnations nmade by the trial court are
entitled to appellate deference if they are supported by "conpetent,
substantial evi dence."

Goncerning AQAM I X s allegations, the trial court ruled, based upon
the prosecutor's and Hanvey's postconviction evidentiary hearing testinony,
that there was no plea agreenent between the State and Hanvey concerni ng
Wckhams trial. (PCRAO 7740-41, citing to PCRL8 3403, PCR20 3814) Mre
specifically, the prosecutor testified that he "thought” that the note
regardi ng Hanvey concerned another case, and Hanvey testified that there
was no deal whatsoever. Hanvey's case was disposed of nonths prior to
Wckhams trial. Thus, there is conpetent evidence supporting the trial
court's finding that that there was no deal concerni ng Wckham's case, and
because the trial court accredited Hanvey's testinony and because Wckham
has not otherwi se established any deal wth Hanvey wth accredited
evi dence, Wckhamhas failed to nmeet his burden. In any event, wth Hanvey
testifying that there was no deal and with the prosecutor not really
know ng, and wth the totality of evidence against Wckham there is no
prej udi ce to Wckham under any standard.

The trial court accredited the prosecutor's evidentiary hearing
testinony that he recalled no plea agreenent with M. Bordeaux and that if
there were, he would have "[a] bsol utel y* disclosed it. (PCRAO 7741, citing

to PCRI8 3411-12) Wckham's specul ations (See | B 63-66) are insufficient
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to establish a claimor to dis-accredit testinony that the trial court has
accredited. Moreover, the innuendo that trial defense counsel was able to
pl ant on his cross-examnation of Bordeaux (See TT/M 1308) was effective,
negating any prejudice from whatever one mght tease, contrary to the
standard of appellate review fromWckhams specul ative facts.

Based upon the prosecutor's evidentiary hearing testinony, the trial
court found that notes that Wckham had alleged to be from a taped
interviewof Norris were actually the prosecutor's trial preparation notes.
(PCRA0 7741-42, citing to and quoting fromP(RL8 3386) Therefore, the trial
court, again, nerits affirmance.

In sum Wckham can parse and specul ate, but the crucial aspect of the
status of the evidence and the trial court's order renains: There were no
deal or other supposedy excul patory informati on that was not discl osed.
Therefore, there was no dglio or Brady violation and nothing for trial

def ense counsel to be deficient obtaining or using.

ISSCE VI: DD THE STATE | NAPPRCPR ATELY PRESSLRE WTNESSES NOI TO
TESTI FY AT THE PGSTCOWM CT1 ON EV DENTI ARY HEAR NG? ( RESTATED)

Issue VI (1B 81-92) contends that the State was "oppressive" in warning
W t nesses of possible perjury. Wckhampoints to four w tnesses which this
claim concerns: Tammy Jordan (PCR20 3788-89); M chael Mody (PCRRO 3747-

48); Jimmy Jordan (PCR20 3790-94); and Larry Schrader (PCRL9 3578).72°

26 At one point, postconviction counsel told the trial court that he has
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Section 837.021, FHa. Sat., provides:

Perjury by contradictory statenents

(1) Except as provided in subsection (2), whoever, in one or nore
official proceedings, wllfully nmakes two or nore nmaterial statenents
under oat h whi ch contradi ct each other, coomits a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.

(2) Woever, in one or nore official proceedings that relate to the
prosecution of a capital felony, wllfully nakes two or nore nateri al
statenents under oath which contradict each other, commits a felony
of the second degree, punishable as provided in s. 775 082, s.
775.083, or s. 775.084.

(3) In any prosecution for perjury under this section:

(a) The prosecution nmay proceed in a single count by setting forth
the wllful making of contradictory statenents under oath and
alleging in the alternative that one or nore of themare fal se.

(b) The question of whether a statenent was material is a question
of lawto be determned by the court.

(c) It is not necessary to prove which, if any, of the
contradictory statenents is not true.

(d) It is a defense that the accused bel i eved each statenment to be
true at the tine the statenent was nade.

(4) A person may not be prosecuted under this section for naking
contradi ctory statenents in separate proceedings if the contradictory
statenent rmade in the nost recent proceeding was nade under a grant
of immunity under s. 914.04; but such person nmay be prosecuted under
s. 837.02 for any false statenent nade in that nost recent
proceedi ng, and the contradictory statements may be received agai nst
him or her upon any crimnal investigation or proceeding for such

perj ury.
See Brown v. Sate 334 So.2d 597 (Ha. 1976) (uphol ding constitutionality

no standi ng to suggest what shoul d be done on the wtness's behal f. (PCRL9
3573) But he objected at another juncture. (PCRL9 3574-77)
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of perjury conflicting statements statute). See also § 837.02, Ha. Sat.

(Perjury in official proceedings"); lacono v. State, 930 So. 2d 829 (H a.

4th DCA 2006) ("If a defendant is instructed by counsel to ignore a court's
instructions and the oath to tell the truth, then the defendant nust speak
up and i mmedi ately informthe court").

As to each wtness who Wckhams attorney was tendering to testify
contrary to their trial testinony, it is clear that, at |east at the 2004
evidentiary hearing that they were endangering thenselves wth crimnal
liability for perjury. The new sworn testinony alone, if it conflicted wth
trial testinony, would expose the wtness to perjury liability.
Accordingly, it was proper?’ for each of these witnesses to be warned of

possible perjury liability. See, e.g., HIl v. Sate, 847 So. 2d 518 (H a.

5th DCA 2003) (approved judge's warning: " if you were to say that, it could
very possi bly expose you to a felony charge and up to five years in state
prison as a consequence"; " have the right to an attorney. You have the
right to - - to not incrimnate yourself"). Indeed, the interjection of
counsel for each wtness provided yet another |ayer of protection for the
W t ness.

The State submts that all attorneys should be sensitive to wtnesses
endangering thenselves to perjury. It is not a "pretext" (1B 88) when a
W tness appears to be on the verge of recanting his or her trial testinony.

"[Recanting testinony is exceedingly unreliable,” Saeet v. Sate, 810
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So. 2d 854, 867 (Fla. 2002), quoting Arnstrong v. State, 642 So. 2d 730, 735

(Fa 1994).28

ISSE MI: WETHER THE TRAL QORI ERRED IN RULING AS HROCEDLRALLY
BARRED A A M CONERNNG VHAH NG F AGRAVATARS AND M Tl GATARS.
( RESTATED)

Issue M1 (IB 93-96) essentially contends that the trial judge rushed
to judgnent and conducted no "independent weighing of aggravating and
mtigating circunstances whatsoever” (1B 93). The purported bases for this
abdication claimare the trial court's failure to "state its findings on
aggravating and mtigating factors on the record before inposing sentence”;
its failure "to enter witten findings explaining the decision prior to
sentencing” (1B 94); and the simlarities between the trial court's
subsequent witten findings and the State's nenorandumon the subject (1B
94-96). These argunents were made in QAMM I of the Postconviction Mtion
(PCRL5 2860-65). The postconviction trial court summarily denied QA M
XM 1, concluding that it was procedurally barred: "These are issues which

shoul d have been raised on direct appeal and are procedurally barred. "

(PCRL7 3117) The Sate subnits that the trial court was correct.?®

28 ps suggested by the discussion above, the State notes that it disagrees

wth Wckhams analysis at 1B 86-89. A defendant's postconviction counsel
has no authority to i muni ze anyone. The statute of |imtations woul d not
necessarily have protected these wtnesses; for exanple, the newer sworn
testinony could be the basis of the prosecution. The State has no duty to
i muni ze and encour age recanting W t nesses.

29 The State addresses the lack of merit of a parallel clam(D inits
Response to Petition for Wit of Habeas Corpus filed contenporaneously wth
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In Vélton v. Sate, 847 So0.2d 438, 446-47 (Ha. 2003), like here, the

def endant asserted "in both his postconviction notion and his habeas cor pus
petition that his resentencing trial court inproperly relied upon a
sentencing order submtted by the State in sentencing himto death' and
"inproperly abdicated his sentencing responsibilities."” Mreover, Vdlton,
unlike here, also "contend[ed] that the sentencing order contained
information not before the court on resentencing.” A so, V@l ton, unlike
here, "assert[ed] that his trial counsel rendered constitutionally
ineffective assistance of counsel for failing to object to the trial
court's adoption of the State's sentencing nenorandum as its sentenci ng
order." Vdlton controls and supports the postconviction trial court's
deci si on:

This claimis procedurally barred. dearly, any clains regarding the

conduct of the resentencing trial judge in the creation of his

sentenci ng order could and shoul d have been rai sed on direct appeal.
See Young v. State, 739 So.2d 553, 555 n.5 (Fa. 1999). Indeed, in
Snafford v. Dugger, 569 So.2d 1264 (Fa 1990), this Court
specifically foreclosed argunent regarding the trial court's failure
"to independently weigh the aggravating and mtigating factors'
because 'they shoul d have been raised, if at all, on direct appeal .’
Id. at 1267.

847 S0.2d at 447.°°

this brief.

At this juncture, the Sate notes that it does contest Wckhams
assuned link between the trial court's sentencing himto death on Decenber
8, 1988, (TT/X 171516) and an abdication of independently weighing
aggr avators and mtigators.

30 |n addition, as the Sate argues in its Response to Petition for Wit

81



ISSLE M1 1: WHETHER WOKHAM |S ENTI TLED TO PGSTGONM A TON RELI BEF BASED
ON A STATEMENT GF THE M CTI M S FATHER TO THE SENTENA NG JUDGE REGARD NG
AN ACCOMPLI CE S PLEA BARGAIN  ( RESTATED)

ISSUE M 11 (IB 96-97) is based upon QAIM X X of the Postconviction

Mtion (PCRLS 2868-69). It concerns a statenent that the victims father

nade to the trial judge supporting the plea bargain in Larry Harold
Schrader's case. Here is the father's statenent and its context:

MR QOCREY [ DEFENSE QOUNSEL]: As the Gourt will recall, Your Honor,
M. Schrader is the gentleman who cane forth to | aw enforcenent and
advi sed | aw enforcenent of this case and advi sed Detective Alan Blair
in the Marion Qounty Sheriff's Departnent of what had occurred. Hs
statenents were freely and voluntarily given to Detective B air; and
| believe that the Sate would agree wthout M. Schrader's
information and cooperation wth Detective Blair and Detective
Livings, that they would not have had any case at all agai nst these
individuals. | think that speaks pretty highly of ny client and |
think — There are other factors al so, but based on that fact al one, |
think he is worthy of consideration and the Court accepting this
negotiated plea and accepting the petition that has been signed by
the parties.

It is also ny understanding that |aw enforcenent agrees wth ne
and they recommend it, and | also believe that M. Hankinson has
conferred wth M. Hemng' s famly and they did not oppose it.

* k%

MR HANKINSON [PROBEQUTCR: That is the agreenent as entered into
wth M. Corry. | have talked to the Sheriff's Departnent who nade
this case, and they are in agreenent with this disposition, and M.
and Ms. Hemng, who | have discussed it wth. ***

of Habeas Corpus, Vdlton alternatively held that denonstrating that the
trial court's "use of identical |anguage in somewhat substantial portions
of the final sentencing order and the sentencing nenoranda submtted to the
trial court by the State" does not per se constitute error, 847 So.2d at
447 (citing cases).
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Qearly, all the parties have agreed, and | would like this to be
on the record, this was part of the agreenent wth the Sheriff's
Departnent and wth the famly that we intend to seek the death
penalty against Jerry Wckham the person who perpetrated this
nmurder, and we have assured the famly that's our intention.

* k%

MR QORRY: | think this is a fair, appropriate disposition of
this case. | think that ny client did everything he could and been
totally cooperative and truthful wth the Sate. Wthout him They
woul dn't have a case at all.

* k%

MR HANKINSON V¢ stand by our recommendation of a twel ve-year
sentence wth a three—year nandatory m ni num

THE CGOURT: kay, the victims father is here. M. Henmng, would
you have anything you would like to say at this tinme, sir? You nay
step —

M. FLEMNG (I naudi bl e)

THE QOURT: Corme on up SO we can get it on the record, sir. |I'mnot
requiring you to; I'mjust giving you the opportunity.

MR FLEMNG Nb, sir, that's fine. | appreciate the opportunity. |
didn't cone to speak.

M. Hanki nson has spoken with nme about this, and | think he has
el oquently stated the reason for pleading with any of these peopl e.
It woul d appear fromwhat | understand that this Jerry Wckhamkilled
ny son. This nman saw it. And the plea bargaining gets to one point
only, and that is to inpose capital punishnent on the man that killed
ny son.

And | thank you for inviting ne to speak, sir. Thank you.

(PCR23 4438- 39, 4449-50)

The trial court sumarily denied this claim reasoning alternatively
that there is no showng that the trial judge even considered the father's
statenment in sentencing Wckham that it is not newy discovered because
the father's statenent was nade six nonths prior to the trial court

sentencing Wckham to death thereby undermning any newy discovered
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evidence claim and that it is procedurally barred. (PCRL7 3118)

The trial court was correct on all points, supporting an affirnance of
the sumary denial of the postconviction claim However, prior to
di scussing each of the trial court's reasons, it is noteworthy that

Wckhams Initial Brief relies on Booth v. Maryland, 482 US 496 (1987),

but Payne v. Tenn., 501 US 808, 830 n.2 (1991),%! partially overrul ed

Boot h:

Qur holding today is limted to the holdings of Booth v. Maryland,
482 U S 496, 96 L. Ed. 2d 440, 107 S Q. 2529 (1987), and South
Carolina v. Gathers, 490 U S 805 104 L. Bd. 2d 876, 109 S. Q. 2207
(1989), that evidence and argunent relating to the victimand the
inpact of the victims death on the victims famly are i nadmssible
at a capital sentencing hearing. Booth also held that the adm ssion
of a victims famly nenbers' characterizations and opi nions about
the crinme, the defendant, and the appropriate sentence violates the
B ghth Arendnent. No evidence of the latter sort was presented at the
trial in this case.

Thus, a famly nenber opining to a trial court about a case is not per se
reversible. It depends upon the content of the opinion and the purpose for

which it was offered. See, e.g., Bonifay v. Sate, 680 So.2d 413, 419-20

(Ha. 1996) ("victiminpact evidence through testinony fromthe victims
wfe"; held admssible).

The State disagrees with the inplication of Wckhams claimthat the
statement to the trial judge concerning the rationale for the victims

father concurring with the disposition in a ®-defendant's case per se

31 Because Strickland s prohibition against hindsightedly judging trial

counsel is a protection for trial counsel, future changes in the |aw that
support trial counsel's prior actions undermne an | AC claim See Lockhart
v. Fretwell, 506 US. 364 (1993).
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constitutes grounds for a new sentencing for Wckham Trial |judge s
routinely review evidence that is i nadmssible; indeed wthout hearing the
evidence, the trial judge cannot determne admssibility and nust even
allow the proffer of what appears to be inadmssible evidence or risk

reversal due to denying the proffer alone. See, e.g., Rogers v. Sate, 511

So.2d 526 (Ha. 1987)("trial court nmay not refuse a proffer of testinony

necessary to preserve a point on appeal "), citing and di stingui shing Pender

v. State, 432 So.2d 800 (F a. 1st DCA 1983). See also B ackwood v. Sate,

777 S0.2d 399 (Ha. 2000)("In order to preserve a claim based on the
court's refusal to admt evidence, the party seeking to admt the evidence
nust proffer the contents of the excluded evidence to the trial court");

Lucas v. Sate, 568 So.2d 18 (Ha. 1990) ("defense did not proffer what the

w tness would have said if allowed to answer the question. A proffer is
necessary to preserve a claimsuch as this because an appel |l ate court wll
not otherw se speculate about the admssibility of such evidence").
Further, evidence can be lawfully admssible for one purpose but not
anot her .

Wckham's Postconviction Mtion failed to allege anywhere that the
father's statenent affected the trial judge's decision to sentence.
Therefore, evaluating the context of the father's statenment, it was
tendered only for the purpose of the prosecution justifying the disposition
of Larry Harold Schrader's case about six nonths prior to Wckhams trial.
Accordingly, the trial judge s order sentencing Wckhamto death di scussed

the 11 to 1 jury vote and the aggravating and mtigating evidence, but it
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did not consider the father's statenent. (See R2 246- 52)

Indeed, Card v. State, 803 So.2d 613, 627-28 (Ha. 2001), suggests that

even if the victims father had nade the cooment to the trial court for
Wckham's sentencing, it would not rise to the level of prejudice or harm
for an AC or newy discovered evidence clai m

A though Gourtney Brimmer's testinony exceeded the proper bounds of
vi ctiminpact evi dence because she comment ed on the defendant and the
crine and provided her opinion as to a proper punishnent, defense
counsel failed to contenporaneously object to her testinony. Thus,
this issue was not preserved for review and would not constitute
fundanental error because the testinmony cane during the Spencer
hearing and outside the presence of the jury. In addition, having
reviewed the testinmony of Ed Franklin and d ndy Brimmer, we concl ude
that neither wtness provided inproper vctim inpact testinony in
violation of section 921.141(7). Accordingly, we deny relief on this
claim

In Sexton v. Sate, 775 So.2d 923, 933 (Ha. 2000), this Qourt

considered Sexton's claim that the trial judge erred in admtting the
testinony of the victims aunt to the jury. She characterized the victims
nurder as a "sensel ess act of violence" and shoul d not have been put before
the jury. This CGourt agreed and ruled the wtness' testinony exceeded the
scope of permssibl e inpact evidence. This Gourt hel d, however, that "given
the jurors' famliarity wth the death of the infant, any inproper coments
during the victim inpact testinony would not rise to the level of
fundanental error." Here, the prosecutor lawfully tendered to the trial

court the attitude of the victimis famly as a justification for accepting
a plea bargain in Larry Harold Schrader's case. The father telling the
judge essentially the sane infornation does not rise to the level of harm

requiring a new sentencing hearing. Thus, Sexton al so hel d:
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[ITn light of the three aggravators and the fact that the testinony
regarding the effect of the infant's death on the surviving rel ati ves
was brief and not nmade a focus of the penalty phase, we further find
that not only did the error not rise to the level of fundarental
error, it was harnmess beyond a reasonabl e doubt .

Here, there were five aggravating circunstances that wthstood the test of
the direct appeal, the father's testinony was brief, and it was not even in
front of the jury. Here, however harm may be neasured, the father's
testi nony was harmess and non- prej udicial .

Further, as the postconviction trial court reasoned (PCRL7 3118),

citing to the reasonabl e diligence requirenent of Jones v. State, 591 So.2d

911 (Ha 1991), the father's statenent could not constitute newy
di scovered evi dence because its six-nonth-prior-to-Wckhams-trial vintage
and open-court venue rendered it anything but new

And, further, the trial court's procedural bar reason is supported. See

Snafford v. Sate, 828 So.2d 966, 968 (Ha. 2002), discussing Saafford v.

Dugger, 569 So.2d 1264 (Ha. 1990) ("Postconviction proceedings cannot be
used as a second appeal"; postconviction claim based wupon Booth
"procedural |y barred because they should have been raised, if at all, on
direct appeal"”; also rejected |IAC appellate counsel claim; Hardwck v.
Dugger, 648 So.2d 100, 103 (Ha. 1994)(cited by postconviction trial
court).

daimMI1 does not support relief.
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| SSLE | X WHETHER ATKINS PRCH BI TS THE EXEQUTI ON OF WCKHAM  ( RESTATED)

| ssue IX (1B 98-99) argues®® that Akins v. Mrginia, 53 US 304

(2002), applies to Wckham This claimwas initiated as QA M1 of the
Post convi ction Mtion (PCRLS 2762-66). After the Huff hearing, the trial
court summarily denied the claimas insufficient. (PCRL7 3111-12) The trial
court observed that Wckhamis 1 Q has been established as being 84/85,
citing to several sources, including the trial transcript at "P. 1086"
(TT/M 1410. See also TI/I1X 1975, and declined to extend Atkins beyond
nental retardation. (PCRL7 3112)

| SSLE | X concedes (1B 98) that Wckham "does not neet the current
standards for nental retardation wunder 8921.137(1), Ha Sat." but
mai ntains the position that Atkins should be extended to cover Wckhams
nental illness.

ISSE IX is incorrect; the trial court was correct and nerits
affirmance. Atkins held that the B ghth Awendnent prohibits the execution
of mentally retarded individuals and applies only to the nental |y retarded.
For exanpl e, Atkins explained that "not all people who claimto be nental |y

retarded will be so inpaired as to fall within the range of nentally

32 The State notes that |SSUE | X does not argue that Wckhamis insane
under Ford v. VWinwight, 477 US 399 (1986)("HE ghth Arendnent prohibits
the Sate from inflicting the penalty of death upon a prisoner who is
insane"). Instead, I1SSUE | X contends that Atkins extends to those who have
"l'hmted nental capacity." Conpare, e.g., Sewart v. Mrtinez-Mllareal,
523 U S 637 (1998)(in the context of a death warrant, discusses procedure
regarding a Ford clain); Panetti v. Quarterman, _ US _, 127 S Q. 2842
(2007) (procedure regarding a Ford clain).
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retarded offenders about whomthere is a national consensus." Atkins, 536
US at 348.

Atkins, 536 US at 317, deferred to the Sates how to inplenent its
hol ding in determning whether a defendant is nental retarded:

To the extent there is serious disagreenent about the execution of
nental ly retarded offenders, it is in determning which offenders are
in fact retarded. In this case, for instance, the Commonweal th of
Mirginia disputes that Atkins suffers from nmental retardation. Not
all people who claimto be nentally retarded will be so inpaired as
to fall wthin the range of nentally retarded offenders about whom
there is a national consensus. As was our approach in Ford v.
Wi nwight, wth regard to insanity, 'we |eave to the Sates the task
of developing appropriate ways to enforce the constitutional
restriction upon its execution of sentences.' 477 U S 399, 405, 416-
417, 91 L. H. 2d 335, 106 S Q. 2595 (1986).

See also Cherry v. Sate, 959 So.2d 702 (Ha. 2007)("In Atkins, the Suprene

Qourt recogni zed that the various sources and research differ on who shoul d
be classified as nentally retarded. For this reason, it left to the states
the task of setting specific rules in their determnation statutes").

In Horida, before a defendant can be relieved of the death penalty due
to Atkins' nental retardation, Rule 3.203, Ha.ROQimP., and Section
921.137(1), Ha. Sat., requires that the defendant establish all of the
fol | ow ng:

a. "significantly subaverage general intellectual functioning"--

“[TIhe term ‘'significantly subaverage general intellectual
functioning,' ... neans perfornance that is two or nore standard
deviations from the nmean score on a dandardized intelligence
test ["specified in the rules of" or "authorized by" specified
state agenci es] ***

b. "existing concurrently wth deficits in adaptive behavior";

"The term 'adaptive behavior' ... means the effectiveness or
degree with which an individual neets the standards of personal
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i ndependence and social responsibility expected of his or her
age, cultural group, and comunity."

and,
c. "manifested during the period fromconception to age 18."

Jones v. State, 2007 Ha. LEXS 950, *18, *21, 32 Fla. L. Weekly S 272

(No. SD4-726, Fla. May 24, 2007, rehearing pending), held that a defendant
nust establish that s/he meets the intellectual -functioning and adapti ve-

skills criteria for retardati on before s/he was 18 and now

The legal definition ... states that the intellectual functioning
conponent nust "exist[] concurrently with' the deficient adaptive
behavior. The word 'concurrent’ neans 'operating or occurring at the
sane tine." Mrriam Vbster's ollegiate Dctionary 239 (10th ed.
2001). Jones's analysis would require us to ignore the plain neaning
of the phrase 'existing concurrently wth' that links the first two
conponents of the definition. The third prong-'and nanifested duri ng
the period from conception to age 18 -- specifies that the pesent
condition of 'significantly subaverage general i ntell ectual
functioning and concurrent 'deficits in adaptive behavior' nust have
first becone evident during chil dhood.

* k%

Dr. Suarez explained that ..., because nental retardation is
lifelong, a child nay neet the criteria for the diagnosis because of
devel opnental delays wthout being nentally retarded. Unless the
person also neets the criteria as an adult, the individual is not
nental ly retarded. Thus, diagnosis of nental retardation in an adult
nust be based on present or current intellectual functioning and
adaptive skills and information that the condition also existed in
childhood. Accordingly, the trial court accepted Dx. Suarez's
interpretation of the DBM 1V, which was consistent wth Horida | aw
and did not abuse its discretion in rejecting Dr. HEsensteins
contrary opi ni on.

Jones relied upon the "plain |anguage"” of applicable FHorida |aw that
inpl emented Atkins' nental retardation holding. Accordingly, for exanple,

Bottoson v. More, 833 So.2d 693, 695 (Ha. 2002), rejected an Atkins claim

because the evidence did not establish that he was nmentally retarded. Zack

v. State, 911 So.2d 1190, 1201 (Ha. 2005), is another exanple. There, the
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"evidence ...showed] [the defendant]'s |owest 1Q score to be 79. Pursuant
to Atlkins, . . . anentally retarded person cannot be executed, and it is
up to the states to determne who is '"nentally retarded.'" Zack rejected
t he postconviction Atkins claim Here, Defendant's 1 Qof 84 (PCRL9 3596- 97,
TT/M 1410) requires the rejection of Wckhams Atkins claim

Therefore, applying Riule 3.203 requirenents here, anmong the
deficiencies fatal to ISSUE I X Wckhamessentially concedes (1B 98) that,
infact, heis not nentally retarded, as defined by Ha.R Oim€P. 3.203(b)
and Section 921.137(1), Fa Sat., which inplenent Atkins: "...Wckham does
not neet the current standards for nental retardati on under 8921.137(1),
Fla. Stat. ...." Aso anong the deficiencies fatal to ISSUE | X there has
been no "certification by counsel that the notion is nade in good faith and
on reasonabl e grounds to believe that the prisoner is nentally retarded,"
Ha RGimP. 3.203(c)(1),(d)(4)(A. Further daim | alleged no evidence
that "significantly subaverage general intellectual functioning® and
"deficits in adaptive behavior" "nanifested during the period from
conception to age 18," FHa. RQimP. 3.203(b); §921.137(1), Aa Sat.3®

Wckham wth his 1Q score of 84, does not neet the statutory
definition of nentally retarded. There is no argued evidentiary support for

an Atkins claim whichis limted to nental retardati on.

33 The Sate al so subnmits that §921.137's cl ear-and- convi nci ng standard is

constitutional. ., e.g., Ford v. Winwight, 477 US 399, 417 (US
1986) ("It nay be that sonme high threshold show ng on behalf of the
prisoner wll be found a necessary means to control the nunber of
nonneritorious or repetitive clains of insanity").
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QONCLUSI ON

Based on the foregoing discussions, the State respectfully requests

this Honorable Gourt affirmAppellant's convictions and sentence of deat h.
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