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STATEMENT OF THE CASE AND OF THE FACTS"
On March 5, 1986, Morris FHeming siopped on the Sde of the road in northern Florida

and was shot to desth by Jerry Wickham. Wickham was part of agroup conasting of his
wife Sylvia, her sons Immy, Mark and Matthew, Jmmy’ s girlfriend, Tammy Jordan,
and her newborn baby, and Larry Schrader, driving back to Tampain two carsfrom
Gaylesville, Alabama. (R 1077, 1186-87.) The group members, who had consumed
large quantities of acohol and drugs, made adetour through Pensacola, for reasons that
are not absolutely dear, and eventudly found themsaveson I-10. (R 1078.) Theparty
stopped at arest sop near Tdlahassee, only to discover that they had no money, and that
they weredso low ongas. (R 1078, 1081.) After entertaining the ideaof asking for help
at achurch, they decided that they would rob someone. (R 1078-79, 1381.)

From 1-10, the group took Highway 319 and headed north (again, for reesonsthat are
not entirely clear) towards Thomasville (R 1079), stopping just south of the Horida
Georgiaborder (R 984).

After members of the group parked the cars about a hdf-mile gpart (R 1233),
Wickham, Schrader, and Jmmy Jordan went into the woods, each carrying afirearm. (R
1081.) Tammy Jordan stood alongside one of the cars and, feigning acar problem,
flagged down Heming. (R 1195-97.) Heming looked & the engine of Tammy Jordan’s
ca and sad he did not see anything wrong with it. (R 1197.) Wickham then came out of
the woods, and Fleming started walking back to hiscar. (R 1197.) Without uttering a

Citations will be desgnated asfollows:
“R’ followed by the page number (record from Wickham' strid);
“PC-R” followed by the page number (post-conviction record on gopedl).



word, Wickham took out his gun and shot Heming in the back and in the shoulder area.
(R 1086, 1199.) Wickham then shot Heming in the head twice, killing him ingtantly. (R
979, 1199.) He looked through Fleming' s pockets for money, finding only four dollars.
(R 1087-88.) Hedid not look in FHleming'swadlet or histruck. (R 1113, 1177.) The
group drove to agas Sation to buy gas, and drove back to the murder sceneto retrievethe
other car. (R 1200-03.) They put gasin the other car and drove away. (R 1204.)

The crime remained unsolved until September 1987, when an investigator with the
Marion County Sheriff’ s office questioned Schrader about an unrelated burglary.

(R 1060.) During the questioning, Schrader gave a statement about the killing in Leon
County. (R 1064.) Theinvestigator contacted the Leon County Sheriff’ s office, and
Wickham and the othersinvolved in the killing were arrested.

An indictment filed in the Circuit Court for Leon County on October 22, 1987
charged Wickham and co-defendants Sylvia Wickham, Larry Schrader, Tammy Jordan,
and Immy Jordan with one count of firs-degree murder and one count of armed
robbery. (R1.) Theindictment aso charged Wickham with one count of possesson of a
firearm by aconvicted fdon. (R 1-2.) The charges agangt Wickham's co-defendants
were reduced to second-degree murder after they agreed to cooperate with the State



PROCEDURAL HISTORY

A Trid

After three other counsd resigned because they were unable to get Wickham to
cooperate with them, Philip Padovano, a privae lawyer pad for by the State, took over
Wickham' srepresentation. He represented Wickham in hiscrimind tria beforethe
Honorable Charles M cClurein the Circuit Court of the Second Judicia Circuit in Horida
from November 28 through December 8, 1988.

At trid, Padovano argued that Wickham was not guilty by reason of insanity, and
presented the testimony of Dr. Joyce Carbonell. Dr. Carbond| testified about Wickham's
history of psychologica problems, including periods of commitment to psychiatric
hospitals during hisyouth. Her testimony established that Wickham, born in 1945, lived
a home for ten years, during which he was beaten by his dcoholic mother and father. (R
1490-91.) In 1957, aMichigan court ordered Wickham committed to apsychiatric
hospital because he was a childhood schizophrenic with convulsive tendencies. (R 1493,
PC-R 364.)

Available evidence not presented at trid shows that Wickham spent twelve yearsin
Northville State Hospitd (“Northville”) and lonia State Hospitd (“lonid’). (PC-R 364.)
At certain points during his hospitalization, he was given tranquilizing drugs or
Thorazine, and was ultimatdy placed in aclosed children’'sward. (PC-R 375-76, 386.)
While he was in Northville, Wickham was diagnosed as a schizophrenic, and over timeit
was determined that he had a*“ poor prognoss.” (PC-R 392) In 1964, Wickham was
trandferred to lonia, (PC-R 392).



In 1966, Wickham was readmitted to Northville, and put in acdosed ward, his
prognogs gauged a fair to poor. (PC-R 393.) On February 14, 1968, Wickham was
discharged from Northville. (PC-R 364.) Thereisno indication asto why he was
discharged.

The State presented evidence that in September of 1968, Wickham kidnapped acab
driver, shot him three times, and robbed him. (R 1928-31.) Wickham was caught, and in
1969 pleaded guilty to armed robbery, resulting in 14 years of imprisonment.

The State d 50 presented evidence that on April 19, 1983, Wickham soleacar in
Colorado, and led the police on a high-gpeed chase, during which he collided multiple
times with apolice car and atruck. (R 1950-56.) Wickham was convicted of firs-degree
aggravated motor vehide theft and sentenced to prison. (R 1963-64.) Hewas paroled on
April 9,1985. In Augud of that year awarrant was issued for his arrest after he violated
theterms of his parole. (PC-R 1964.)

At the concluson of hiscapitd trid, in December 7, 1988, Wickham was convicted
of first-degree murder and armed robbery.

B. Sentencing

The day after the verdict, the Court proceeded to a brief pendty phase. After the
dosing satements, the judge indtructed the jury to weigh the aggravating and the
mitigating factors and to render an advisory sentence. By avoteof 11to 1, thejury
recommended that Wickham receive the degth sentence. Padovano waived the staiutory
requirement forwritten sentencing findings, and the Court sentenced Wickham
immediately to deeth without identifying aggravating or mitigating factors. (PC-R 2045,

2047.) On December 19, 1988, the Court adopted the Stat€' s memorandum asiits
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sentencing order. The order listed Sx aggravating factors, including thet (i) Wickham
committed the felony “for the purpose of avoiding or preventing alawful ares,” (i) ina
“cold, caculated and premeditated manner,” and (iii) the felony was “especidly heinous,
atrocious, or cruel.” (R 248-49.) The Court found no mitigating factors. (R 252.)

C. Direct Appeal

A divided Florida Supreme Court affirmed. As part of its December 12, 1991 ruling,
the Florida Supreme Court ruled thet the triad court erred in finding that the murder was
“heinous, atrocious, or cruel.” Wickhamv. Sate, 593 So. 2d 191, 193 (Ha 1991).
Additiondly, the Florida Supreme Court ruled that the trid court erred in failing to find
and weigh any mitigating circumstances. Ultimately, however, the Court found the error
“harmless beyond areasonable doubt.” 1d. a 194.

D. SatePost-Conviction Proceedings

On May 19, 1995, Wickham filed amotion pursuant to Rule 3.850 for post-
conviction relief with the Horida Circuit Court, which included a claim that the State hed
not provided Wickham with crucia public records. On December 18, 1995, Judge J.
LewisHdl, J. ordered the State to produce dl records from Wickham's pretrid
detention and granted Wickham 90 days from the Stat€' s compliance to amend and re-
file hismotion. The State produced copies of some documents only on May 16, 2001.
At the May 21, 2001 satus hearing the Circuit Court granted Wickham permisson to
move for apublic record hearing. On October 4, 2001, the Circuit Court held an
evidentiary hearing on the missng recordsissue. On August 1, 2002, the Circuit court
denied Wickham’s motion for retrid on thisissue, and later denied Wickham’s motion to

reconsder.



Also on May 19, 1995, Wickham filed a motion to disquaify Judge McClure and dl
other Second Judicid Circuit judges from presiding over his post-conviction relief
motion on grounds that Padovano had since been e ected to the position of Chief Judge of
the Second Circuit. Wickham requested that his post-conviction relief motion be heard
by ade facto circuit judge gppointed by the Chief Justice of the Florida Supreme Court.

Two members of the Second Judicia Circuit subsequently recused themselves from
Wickham'scase: Judge Janet E. Ferris, Judge Padovano' swife, and Senior Circuit Judge
J LewisHal, . On October 2, 2001, Judge Charles A. Francis, the Second Judicid
Circuit judge who was then presding over the case, dismissed Wickham'sMay 19, 1995
motion for disquaification of judges of the Second Judicid Circuit, aswdll asfiled a
motion for rehearing. The case was eventudly assgned to the Honorable Kathleen
Dekker.

On November 17, 2003, Judge Dekker held a hearing pursuant to Huff v. Sate of
Florida, 622 So. 2d 982 (1993), to determine which of the 21 daims from Wickham's
post-conviction relief motion merited an evidentiary hearing. In an order dated January
30, 2004, Judge Dekker granted an evidentiary hearing with respect to dams 6
(ineffective assstlance of counsd (“IAC”)), 8 (newly discovered evidence), and 10
(improper arguments by the prosecutor), summarily denied in part and granted an
evidentiary hearing in part with respect to dams 2 (incompetence to stand trid and
related due processand IAC daims), 7 (some lAC dams), 9 (State sfalureto turn over
exculpatory information), and 21 ( additiond IAC clams), and summarily denied the
remaning clams, including Wickham' srequest to disqudify dl judgesin the Second
Judicid Circuit.



Between June 2 and June 7, 2004, Judge Dekker hdd four days of hearingson clams
6, 8, and 10 of Wickham's post-conviction relief mation.

Padovano's Testimony. During the post-conviction evidentiary hearing, Judge
Dekker heard testimony from Wickham' stria counsdl, Padovano. Padovano
acknowledged that after being gppointed by Judge McClure to be Wickham' s defense
counsg on or about April 21, 1988, he announced his candidacy for Circuit Court judge
onJuly 22, 1988. (PC-R 3325). He confirmed that he recorded 187 hours of working on
the case on histime sheets (PC-R 3325), including approximately 100 hours preparing
for Wickham'strid (PC-R 3319), and 87 hours during trid (PC-R 4398). AsPadovano's
record show, in April 1988 he spent 5.2 hours on the case, in May he worked for 18.1
hours, in June 3.7 hours, in July 3.6 hours, in August 2 hours, and in September 0.3
hours. (PC-R 3329-30; R 242-44.) Padovano stated that part of the reason for the
digtinct decrease in the amount of time he spent on Wickham' s case was due to the fact
that he was running for dection. (PC-R 3330.)

Padovano acknowledged that he reviewed amentd hedth family background
mitigation defense checklig that included principa witnessesin the case, but that he only
gpoke to one of them. (PC-R 3346.) He acknowledged that he did not interview
principa witnessesin his case, and rdlied on hisinvestigators (PC-R 3352), who, in turn,
poent atotal equd to three work days on the case (PC-R 33%4), conducting interviews of
witnesses exclusvely by phone. (PC-R 3361.)

Padovano dated that dthough he knew that Wickham was diagnosed as achildhood
schizophrenic, had alow intelligence quotient, and very possibly had some form of an



organic brain dysfunction (PC-R 3367), he did not reach out to a psychiatrist,
neuropsychiatrist, or child development expert (PC-R 3360).

The defense dso presented, the following expert testimony, testimony from severd
quaified experts.

Dr. William Riebsame testified that Wickham had a* neuropsychologica
imparment” (PC-R 3599) with “severe imparment in terms of difficulty with planning,
foresight, impulsvity.” (PC-R 3596.)

Dr. Wilfred Van Gorp tedtified that Wickham was impaired in the front |eft tempord
lobe of hisbrain (PC-R 3672, 3676, 3690-91), and that thisimparment affected
Wickham' s ability to ddlibeaate and anticipate consegquences, especidly when the fects
of the illnesses were enhanced by dcohol (PC-R 3689-90, 3694-95): “[t]he frontal lobes
organize theworld for us. We organize things we see and encode them. That ishow we
make things meaningful in our minds. [Wickham] isnot doing that.” (PC-R 3678.) He
further testified that the pre-trid psychologicd testing was inadeguate to determine the
extent of Wickham'sbrain damage. (PC-R 3766-67.) Asto Wickham's
competency, Van Gorp concluded that “there were enough red flags that [a competency
hearing] definitely should have been put in motion to see what the ouicome would have
been” (PC-R 3704)

Dr. Mark J. Millstestified that Wickham has an organic encepha opathy of unknown
ideology, whereby Wickham' sfronta |obes are “ serioudy mafunctioning” (PC-R 3735),
with evidence of diffuse cortical dysfunction, ahistory of tempora |obe epilepsy that was
not adequiatdly documented nor adequatdly evauated, and a history of sgnificant

substance abuse, including years of treetment with anti-convulsive medication (PC-R
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3735, 3742). Intermsof Wickham'stempord |obe epilepsy, Millstestified that
Wickham would have “absence atacks’ that lasted from a couple of secondsto acouple
of minutes, and these could lead to acting in away “that is pointless and seemstotaly
interndly preoccupied, autisic.” (PC-R 3743.) Millsfound that “in the aggregate there
[werg] lots and lots of reasons to question [Wickham's| competency at thetime” (PC-R
3756.)

Severd family members— none of whom had been interviewed by Padovano prior to
trial — a0 tedtified.

Sylvia Mae Roberts (formerly Wickham), Wickham' s former wife, testified that she
had not been gpproached regarding Wickham's mentd state around the time of thetrid
even though she would have told Padovano about Wickham' s substance abuse and his
occasond going off by himsdlf and inability to recognize her, which happened two to
threetimesaweek. (PC-R 3941-47.)

Alice Wickham Bird, Wickham' solder sdter, testified about Wickham' s horrible
abuse throughout his childhood. She described Wickham' sfather, achronic dcohalic, as
sexudly abusive towards his children. (PC-R 3964.) Wickham'sfather used to hit
Wickham “with anything he could pick up; aboard, arock, hisbdt, the bet buckle,
anything he could reach.” (PC-R 3964.) Shetedtified that Wickham's stepfather’s
family would aso hit Wickham “every timethey got achance” (PC-R 3965.) Bird
tedtified about Wickham' s inditutiondization &t the age of ten in Northville, an inditution
that was eventudly shut down for its cruety, and that Wickham often gopeared during
vigtation “dl black and blue and in agratjacket.” (PC-R 3968.)



Marguerite Ann Lavalley, Wickham'’ solder sster, testified that Wickham's mother
aso contributed to histormented childhood. Lavdley cited one instance when his
moather “hit him in the back of the heed with ahammer.” (PC-R 3997.) Regarding
Jarry’stimein psychiatric care, Lavaley tedtified that when hewasn't “spaced out and Al
spelled up from the medications” Wickham would behave “like a ten-year-old child.”
(PC-R 3999-4000.) Lavdley testified that she was never contacted by any of Wickham's
atorneys prior to thetria. When she met Padovano for the first timein court, “he didn’t
give...timeto say anything.” (PC-R 4002.)

Gary Edway Welch, Wickham' s second coudin, testified that in mapping the family
genedogy, he discovered severd incidents of epilepsy from spesking to family members.
(PC-R 4013.) Hedso tedtified that not only had he never spoken to any investigators on
Wickham' s defense team, but that he had “never heard of” Padovano. (PC-R 4014.)

Donald Edway Welch, Wickham' sfirst cousin, testified that he personally witnessed
Wickham endure physicd abuse from his mother and sep-father. (PC-R 4017.) Welch
testified that he was never contacted by Wickham's atorney. (PC-R 4016.)

Basad on Wickham's behavior at the hearing and on expert testimony, the State asked
for acompetency hearing, which the Court denied. (See PC-R 3623-24, 3795-98.)

On January 13, 2005, Judge Dekker issued awritten decison denying dl counts of
Wickham' s post-conviction relief mation.

STANDARD OF REVIEW

The clams presented in this gpped are constitutiond issues involving mixed

questions of law and fact and are reviewed de novo, giving deference only to thetriad
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court’sfindings of fact. Sephensv. Sate 748 So. 2d 1028, 1034 (Ha. 1999); Satev.
Glatamayer, 789 So. 2d 297, 301 n.7 (Ha 2001).

SUMMARY OF THE ARGUMENT
During histrid, Wickham had the benefit of ataented and qudified trid lawyer —

Philip J. Padovano, now a Judge on the Firg Circuit Court of Apped. However,
Wickham did not receive afar trid. Because his counse was campaigning for, and then
elected to, the pogition of a Circuit Court judge, counsd’ s atention and efforts were
elsewhere prior and during Wickham'strid. Padovano'slack of atention and
preparation caused him to spend far less than the bare minimum amount of timeonthe
case. Henever interviewed any of the fact or mitigation witnesses. He engaged only one
psychologist with no medicd training or expertise, where there was an obvious need for
medica experts Until aweek before trid, when the State deposed the defense's
psychologist, Dr. Carbondl, Padovano met with her only a couple of times, briefly, in his
office parking lot. Despite numerous sgns that Wickham was not competent to stand
trid, Padovano never requested a competency hearing.

Counsd’slack of preparation had devadtating effects. First and foremogt, no
competency hearing was held despite numerous warning sgns. At trid, the judge and
jury had only a cursory underganding of Wickham' s circumstances — they heard that he
was mentdly ill and possibly brain-damaged, but were not given the tools to gppreciate
the higtory of mentd illness for which Wickham was committed to a mentd inditution
from the time he was 10 until hewas 20 yearsold. They were never given thetoolsto
gopreciate the implications and severity of Wickham's brain damage, and never learned

he was epileptic. They never learned Wickham was sexudly abused by hisfather, who
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abused both him and hissgers. Ultimately, trid counsd’ s ineffective representation
dlowed the State to portray adeeply disturbed, brain damaged, epileptic individud, asa
casud and caculated murderer undeserving of even adiver of compassion. Padovano
aso did not object to clear errorsin the jury charge, which caused the judge and jury to
condder aggravators that were incorrect and uncondtitutiondly vague.

In addition, the State put tremendous pressure on Wickham' s co-defendants and
cellmates to come up with testimony that would sed Wickham' s degth sentence. At trid,
Wickham faced fa se testimony that portrayed him as the mastermind of an atempt to
escgpe prison, and as having planned dl dong to diminate the witness to the robbery.
Wickham'striad counsdl intuited some of these faSities, but did little to counteract them
at trid, and many of them went undetected until those witnesses confessed, in affidavits
and tesimony at the 3.850 hearing, that their trid testimony was fase or mideading.
Because of his grievous mentd condition, Wickham, who “decompensated” during trid,
was unable to asss his attorney in detecting and responding to the false testimonies
lodged againgt him.

Dueto theineffectiveness of his counsd, to Wickham' s incompetence and inaility to
participate in his own defense, to the State’ swillingnessto dlicit fase testimony from co-
defendants and cdlmates and to withhold excul patory evidence from the defense,
Wickham did not get afar trid. His conviction and sentence should be vacated and he
should get anew trid, preceded by a competency hearing. At the very leest his degth
sentence should be vacated and he should be re-sentenced based on the correct and fulll

mitigating and aggravating circumstances.
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ARGUMENT

l. THE CIRCUIT COURT'SDENIAL OF WICKHAM’'SMOTIONSTO
DISQUALIFY CONSTITUTESREVERS BLE ERROR

Wickham' s post-conviction motion demondtrated (a) that histrid counsd, (now
Judge) Padovano, was ineffective; and (b) that the prosecutor, (now Judge) Hankinson,
put on tesimony he knew to be mideading, and withheld important information from the
defense. Immediately after Wickham' strid, Padovano was gppointed to Horida' s
Second Judicid Circuit, where he became Chief Judge in 1993. Hankinson joined him
on the bench of the Second Judicid Circuit, as did Padovano’ swife, Judge Ferris.
Padovano has served since 1996 on the Firgt Didrict Court of Appeds, where he hears
gopeds from the Second Judicid Circuit, including from the decisons of Judge Dekker.
Judge Hankinson and Judge Ferris serve on the Second Judicid Circuit to this day.

A.  TheCircuit Court Judge Was Required To Determine The Credibility of
Two Judicial Colleagues

1 Padovano's Credibility In Connection With Wickham’s Competency

Although Judge Dekker’ s opinion depended in many unacknowledged respects on
her unquestioning acceptance of Padovano’ stestimony, her implicit —but crucia —
reliance on it was most obvious with respect to the issue that went to the core of
Wickham's motion: whether he was competent to sand trid. A post-hearing evaluation
of thisissue should have included an analyss of two contrasting versons as to whether
Padovano was aware of cognitive or other difficultiesthat impaired Wickham' s aility to
communicate;

In 1995, Padovano was interviewed by two atorneys then representing Wickham as
they prepared to file his Rule 3.850 mation. Both took independent notes of the
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interview; one of them (Ann Jacobs) tedtified at the 3.850 hearing. According to Jrcobs's
notes, Padovano in the interview said the following of Wickham' s behavior during trid:

“Psaid W was tatdly unmanageable and that McClure s getting a persond
walver from W was absurd: MW is barely functioning and the Judge is asking waver
quesions” (PC-R 6826.)

“IW wastotdly stressed a thetime of trid.” (PC-R 6826.)

“[Wickham ig| the kind of person who's margindly able to function to begin with,
and the dress of thetrid destiroyed what little socid ability he may have had to control
himsdf.” (PC-R 6826.)

“[Wickham] wasjud like alittle kid. He had the mentdity of alittle kid. He
showed childish behavior. He would refuse to come out for trid, just like akid would
refuse to come out of hisroom.” (PC-R 6826.)

“There weretimesin the trid where P couldn’t talk to JW.” (PC-R 6826.)

- “IW decompensated alot during trid. He wasn't someone who could hep
himsdf in hisdefense. He had dmogt ‘zero’ ability to help with hisdefense” (PC-R
6826.)

Ann Jacobs observations are corroborated by the handwritten notes of attorney
Bonny Forrest from the same meeting (PC-R 3798):

“totdly unmanagesble. One thing judge M cClure seemed to say that he was
going to get a persond waver—absurdity of it dl—judgeisasking himif he
underdands—very ...." [remander cut off] (PC-R 6833.)

“doesn’t have ability to control his behavior” (PC-R 6839.)

“coming out — Jarry was dressed. Margindly ableto function. Little socid
ability was gone’ (PC-R 6837.)

- “hewas—> unable to talk—he confided in me ‘different’ during thetrid — likea
‘puppy’” (PC-R 6837.)

“worse during the trid — decompensated — argue and theln] apologize” (PC-R
6838.)
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“Jarry waan't able to provide much hdp for defensg’” (PC-R 6841.)

In contrast, Padovano tegtified a the Rule 3.850 hearing that he had no reason to think
Wickham was incompetent. Padovano testified that Wickham was competent to assg in
his defense (PC-R 3439, 3441), and was able to discuss and understand “complex,”
“complicated”’ legd issues (PC-R 3442). Under oath, Padovano denied he ever met
Jacobs. (PC-R 3479.) Laer in the hearing, however, the State called Padovano back to
the gand where he admitted that he met the two atorneys, and that the meeting was
reflected in hisdiary records. However, Padovano continued to deny that he ever said the
thingsthat both Forrest’ sand Jacobs s notesindicate he said. (PC-R 3480.)

In resolving the question of Wickham's competency, and throughout her decision,
Judge Dekker cited extendvely to Padovano’ stestimony (see, eg., PC-R 7724-25), and
relied on it to deny the clam. Judge Dekker never acknowledged the existence of written
documents that contradicted Padovano’ stestimony on thiscrucia point.

2. Hankinson’s Credibility With Respect To Brady And Giglio Claims

Asdated more fully below, during Wickham' stria the prosecution headed by
Hankinson, knowingly put on witnesses who gave fase and mideading testimony. The
State a0 withheld exculpatory evidence from the defense, both in violetion of
Wickham's congtitutiona right to due process. At the 3.850 hearing, Wickham presented
evidence from Hankinson’s own notes and from affidavits and testimony of virtualy al
key trid witnesses attesting to the tremendous pressure the State placed on withessesto

add detailsthat would sed Wickham' s conviction.
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These seriousdlegations put Judge Dekker in the untenable position of assessing the
credibility of her circuit court colleague, Judge Hankinson. Judge Dekker
unquestioningly credited Hankinson' s testimony and found no Brady violaions.

B. DueProcessRequires That Wickham Be Granted A New Evidentiary
Hearing Presded Over By A Judge Outsde The Second Judicial Cir cuit

To prevail on amoation to disqudify pursuant to Florida Statute, Section 38.10 and
Rule 2.330 of the Horida Rules of Judicid Adminigration, Wickham had only to show
that the motion was legdly sufficent. See Barnhill v. Siate, 834 So. 2d 836, 842-43 (Ha
2002). For purposes of amotion to disqudify where no judge has previoudy been
disgudified in the case on that motion, the facts dleged by the movant must be taken as
true. Seeid.; seealso 88 38.02, 38.10; Ha Stat.; Ha R. Jud. Admin. 2.330(f); Cave.
Sate, 660 So. 2d 705, 707-08 (Ha 1995).

Thelegd sufficiency of Wickham's disqudification motionsis supported by anple
precedent. See, eg., Satev. Meendez, Case No. CF84-1016A2-X X (Cir. Ct. Polk
County Ha Oct. 26, 2000) (PC-R 2534-43); Sate v. Brown, Case No. CF90-3054A1
(Cir. Ct. 10th Cir. Polk County Ha May 14, 1997) (PC-R 2545); cf. Hodgesv. Sate, 885
S0. 2d 338, 344-45 (Ha 2003); State v. Dailey, Case No. 857084 CFANO (Cir. Ct. 6th
Cir. Pindlas County Ha Sept. 2005) (PC-R 2546-47) (recusing judge reasoned thet the
Ineffectiveness of counsel clam raised by the defendant would require the judge to “pass
upon the credibility of afelow judge who presides within the same circuit and
courthouse”).? Florida.courts apply an objective standard to determine the legdl

2 Munginv. Florida, 2006 Ha. LEXIS553, a *10-11 (Apr. 6, 2006) a recent
disqudification case, isingppodte. In Mungin, the Supreme Court rgjected an
argument by an gppellant, who never moved to disqudify his post-conviction
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aufficiency of anmotion to disquaify ajudge. See Livingston v. Sate 441 So. 2d 1083,
1087 (Ha 1983). Disqudification isrequired when acourt “conclude g that the
gopdlant could have areasonable fear that he could not recelve afair trid.” 1d. at 1087;
seeaso Fa R. Jud. Admin. 2.330(d)(2) (“A motion to disqudify shdl show that the
party fearsthat he or she will not recaive afair trid or hearing because of specificaly
described prgudice or bias of thejudge’). The disqudification remedy is particularly
gopropriate in “prosecution for firstdegree murder in which gopdlant’ slifeis a stake
and in which the circuit judge s sentencing decison is o important.”  Livingston, 441
So. 2d & 1087.

Canon 3E(1) of Horida s Code of Judicid Conduct providesthat ajudge hasan
afirmative duty to enter an order of disqudification in any proceeding “inwhichthe
judge simpartidity might reasonably be questioned.” Seealso5 FHa Prac., Civil
Practice § 5.3 (2007 ed.). A new evidentiary hearing, presided over by an impartid judge
should be granted. See Fuster-Escalona v. Wisotsky, 781 So. 2d 1063 (Ha 2000).

1. INEFFECTIVE ASS STANCE OF COUNSEL ASTO THE PENALTY
IMPOSED IN WICKHAM’SCAPITAL TRIAL

The performance of Wickham's counsdl fell well below condtitutionaly mandated
gandards with respect to the pendty phase, the guilt-innocence phase, and the issue of

judge until after the judge ruled againgt him. Furthermore, the argument in
Mungin was that Mungin's former counse was a county judge, which does not
present the same level of prgudice and potentid for bias asin this case where
Wickham'sformer prosecutor isadircuit judge and his own counsd isan
gopellatejudge. Findly, gopdlant’ salegationsin Mungin respecting his former
counsd were not as crucidly dependent on the former’ s counsd credibility asthe
clamsraisad by Wickham.
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Wickham's competency to stand trid, as demondtrated in this and the following two
chapters. Wickham's counsd, Philip Padovano, is not inherently an incompetent lawyer.
The ineffective representation he provided to Wickham derived ingtead from adecison
he made shortly after agreaing to represent Wickham in atrid in which Wickham'slife
wasontheline Padovano decided to run for the post of circuit judge in Tallahassee,
From the moment he made that decison until days before trid, Padovano virtudly
ignored the many tasks necessary to prepare for Wickham' strid, and did not engagein
even the mogt rudimentary investigation that would have developed evidence crucid for
Wickham'sdefense. He dso falled to develop any sgnificant evidence for the penalty
phase despite the availability of such evidence, and he marched right by innumerable
“red flags’ that his dlient was nat, in fact, competent to Sand tridl.

The bare chronology and the undisputed numbers are asfollows:

Padovano took on Wickham' s representation on April 21, 1988. (PC-R 3295, 3325.)
Between then and July 1988 he began to organize a credible defense: he engaged an
investigator with along experience developing mitigation evidence for the pendty phase,
and he persondly spent 26 hours working onthe case. (See PC-R 3345-47, 4398.)

In July 1988, however, Padovano learned that Judge Cooksey of the Circuit Court
decided not to seek another term, leaving a vacancy, and dmost immediately decided to
run for the post. (PC-R 3325)) Histime records— compiled as achart admitted inthe
2004 hearing (PC-R 4398) — show what happened theresfter.

Overdl, Padovano spent 14.4 hours between his announcement in July and his
election in October, averaging less than five hours a month, a figure that includes

ggnificant time spent on two motions for continuance. (R 242-44; PC-R 4390, 4397.)
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His experienced investigator, having compiled alist of tasks necessary to represent
Wickham (particularly at the pendty phase), had quit, in part because Padovano refused
to goend time on the case, or even meet with her. (R 242-44; PC-R 3534.)

Padovano waited two months before hiring anew investigetor. The new
investigator had no desth pendty experience, received little direction from Padovano, ad
therefore did little, and uncovered none of the evidence adduced at the 2004 hearing. (R
242-44; PCR 3421, 4395-97.)

Padovano hired only asingle psychologist (not apsychiatrist or any other expert
who would have immediately noticed Wickham's incompetence to dand trid) to
Investigate a potentia defense, and met with her only flegtingly — literdly “in the parking
lot.” (R 242-44; PCR 3424-25, 3557.)

Asareault, Padovano gpproached the new trid date of November 28, 1988
unprepared, having interviewed not a single defense witness, having spent dmost no time
with hisinexperienced investigator, and having spent dmogt no time a al with hisangle
(and ingppropriate) expert. Upon his successful dection in October 1988, moreover,
Padovano, who previoudy asked for two extensgons in order to campaign, did not gpply
for an extenson of thetrid date— a atime when heredly did need onein order to
preparefor trid. Although he refused to admit it, the reason isclear: Padovano now
hoped to be (and in fact eventudly was) sworn in as ajudge on January 1, 1989; any
further extension that would have permitted a more gppropriate defense or acompetency
hearing would have put him &t risk of postponing his swearing-in.

At the concluson of the 3.850 hearing, the Circuit Court deniedthe IAC clam. It

ether atributed Padovano’ sfalure to strategy, or found most of the evidence cumulative.
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(See PC-R 7731-39.) The Court erred in both respects. The extensive evidence not
discovered and presented was quaitatively and subgtantively different than anything
presented at trid. Strategy cannot justify Padovano' s deficient performance, because his
Inadequate investigation prevented him from making informed drategic decisons.

A.  Padovano' sPerfunctory I nvestigation Of Mitigation Evidence

“[Clounsd has a duty to make reasonable investigations or to make a reasonable
decison that makes particular investigations unnecessary.” Srickiand v. Washington,
466 U.S. 668, 691 (1984); see also Ragsdalev. Sate, 798 So. 2d 713, 716 (Fla. 2001)
(“[A]n atorney has a gtrict duty to conduct areasonable investigation of adefendant’s
background for possble mitigating evidence.” (quoting Sate v. Riechmann, 777 So. 2d
342, 350 (Ha 2000)). A ressonable investigaionisacrucid prerequisteto the
presentation of mitigating evidence. See Satev. Lewis 838 So. 2d 1102, 1113 (Ha
2002) (stating that “the obligation to investigate and prepare for the pendty portion of a
capita case cannot be overdated — thisisan integra part of acapitd case”). Accord
Ormev. Sate 896 So. 2d 725, 731 (Fla. 2005); Sochor v. Sate, 883 So. 2d 766, 772 (Fa
2004). An atorney’sfalureto investigate and present available mitigating evidenceisa
metter of “critical concern” in determining whether counsdl’ s performance was

ineffective at the pendlty phase. Reichmann, 777 So. 2d & 350.°

3 Of course, Padovano was handicapped by the fact that the State withheld crucid
evidence. SeePatV infra. However, hisinadequate investigation prevented him
from discovering and presenting crucia evidence that was available to him.
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1 Padovano Did Not Adequatdy | nvestigate Family History

Padovano did not invest the time required to conduct a reasonable investigation of
readily available mitigation evidence. Upon taking over the casein April 1988,
Padovano recognized that he would need to focus on menta hedth mitigetion evidence
and that prior counsd had not conducted any investigation into mitigetion evidence.
(PC-R 3338-40, 3364-65, 3521, 4404-05.) However, Padovano did not spesk with any
potentid lay witnesses, other than two brief conversations with Wickham' s Ssters about
ther travd arangements. (PC-R 3346, 3352-54.) Padovano's preparation of histwo lay
witnesses congsted of abrief encounter in the courthouse. (PC-R 4002) (“Hedidn’t give
ustimeto say anything. Hewasjud inand out.”). See Sochor, 883 So. 2d & 772
(finding “clearly deficient” the performance of counsel who did not interview or prepare
lay witnesses for testimony).

Counsd’sfallureto interview any witnesses contrasts garkly with hisown
investigation in hisonly other death penalty case. In that case, “Padovano spoke with
hundreds of potentia witnesses including members of the defendant’ sfamily.” Smithv.
Sate 457 So. 2d 1380, 1382 (Ha 1984) (quoting the trid court’ s findings).

2. Padovano's | nvestigatorsDid Not Properly Investigate

Padovano initidly retained Jennie Greenberg, an experienced mitigation investigator.
However, Greenberg soon resigned because she “had avery degp conviction” that
Padovano was not preparing the case competently. (PC-R 3533-34.) She prepared alist
of “whereto sart at the background investigation,” which Padovano ignored. (PC-R
3345, 4399.) Padovano lost more than two months before he hired another investigator.
Eventudly, he hired Bill Harris, who, as Padovano did not contest, had no death pendty
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experience. (SeePC-R 3337, 3421, 3521.) Harris spent only 24.75 hours on the case and
never vidted Wickham'sfamily in Michigan or esewhere. (See PC-R 3354, 3361,
4397.) Padovano had minima interaction with Harris. (See PC-R 4397) (recording a
tota of two hours spent communicating by phone with Harris).

3. Padovano Did Not Retain Necessary Expert Witnesses

Despite Wickham' s history of mentd illnesses and deficiencies, Padovano did not
adequately hire or prepare expert witnesses. Padovano conferred infrequently with his
sngle expert, psychologist Joyce Carbonell. (See PC-R 4600, 4597) (*We have not had
very many conversations about Jarry a any length. . . . Wetdked in May and then there
wasalong gap.”); (PC-R 3372) (Padovano acknowledging that he had “very little
contact” with Dr. Carbonell prior to her deposition aweek before trid).

Padovano did not retain a psychiatrist or neuropsychologist to evauate Wickham,
despite Greenberg' s advice (sse PC-R 3360, 4404), and his own belief that more testing
was necessaty (PC-R 4405-06). At the pogt-conviction hearing, Drs. Riebsame, Van
Gorp, and Millstedtified that it was imperative for Padovano to retain apsychiatrist and a
neuropsychologist in order to interpret Wickham's medica records, to further test
Wickham's abnorma EEG records, and to diagnose Wickham'sbrain damage (See PC-
R 3602, 3604-05, 3693-94, 3708, 3741, 3744); see also Harvey v. Florida, 946 So. 2d
937, 951 (Ha 2006) (Ansteed, J, concurring in part and dissenting in part) (counse was
deficient in ignoring advice to consult a psychiatrist); Phillipsv. Sate 894 So. 2d 28, 45
46 (Ha 2004) (Pariente, CJ, concurring in part and dissenting in part) (resentencing
counsd failed to secure testing to confirm the presence or extent of brain damage, despite

psychologids previoustestimony that further testing was necessary).
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4, Because Of His I nadequate | nvestigation, Padovano Did Not Present
Crucial Mitigation Evidence

Asareault of hisinadequate investigation, Padovano did not discover or present the
bulk of available mitigating evidence. In the pendty phase, Padovano rdied on the guilt
phase tesimony and recalled Carbondll for brief testimony, taking up only nine transcript
pages. Padovano's case at the guilt phase, in turn, congsted soldy of testimony from two
of Wickham'ssgtersand Carbonell. Direct examination of Wickham's Ssterstook the
entirety of nine transcript pages eech. Thus, the sum totd of lay testimony dicited by
Padovano in the entire trid conssted of about haf an hour of tesimony. Had Padovano
interviewed Wickham' s family and retained a neuropsychologist and psychiatris, he
would have discovered and presented evidence of the deprivation and abuse Wickham
suffered as a child and the full extent of Wickham's mentd ilinesses

(@ Padovano Did Not Present The Severe Deprivation And
Abuse That Wickham Suffered AsA Child

Having conducted virtualy no investigation, Padovano dicited brief and generd
evidence that was the tip of the iceberg of the abuse and brutdization that characterized
Wickham'sformative years. Mogt of the testimony presented to the jury about
Wickham' s childhood was hearsay, relayed through Carbondl, in away that diminished
its effectiveness as compared to available direct testimony. Padovano dicited cursory
testimony that Wickham was beaten, particularly by his sep-family; thet the abuse
included being hit with astick; and that Wickham was forced to remain a the teble dll
night to finish his dinner and was hit to stay awvake. (See R 1386, 1396, 1490-91.)
Carbondll dso redayed that Wickham's parents were acoholics. (R 1490-91.)

Carbond !’ s summaries of her conversationswith Wickham' sssters and brother
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contained minima detalls, taking up little over two transcript pages. (See R 1386, 1396.)
Wickham'ssgers testimony about his childhood each occupied less than one transcript
page. (SeeR 1386, 1396.) Other than Carbond|’ s passing references, (seeR 1974-75),
there was no testimony about Wickham' s childhood in the pendty phase.

Thejury, therefore, either never learned, or heard only seconday evidence, thét:

Wickham spent the firgt four years of hislife homeess and in extreme poverty
without the most basic necessities. He and hisfamily lived a nomadic exisencein run-
down shacks without heat or dectricity. (See PC-R 3963) (testimony of Alice Bird)
(“Basicaly my dad was an dcohalic. And hewould pull the car over and say, find a
placeto deep. If wefound ahouse, okay. And if [we] didn't, wewould make apdlet on
the grass and drink water from the creek.”).

Wickham' sfamily was in acongant state of hunger. (PC-R 3963)) Heand his
sblingswere dressed in rags and wererardly clean. (See PC-R 3998) (testimony of
Marguerite Ann Lavalley).

Delbert, Wickham' s father, was an dcoholic who mercilesdy beat Wickham's
mother and sexualy and physicaly abused the children. (PC-R 3964, 3997.) He
inflicted particularly severe and frequent beatings upon Wickham because of hisskin
color. (SeePC-R 3964) (“He hit him with anything he could pick up; aboard, arock, his
bdt, the bdt buckle, anything that he could reach.”); (PC-R 3996.) Wickham'smother
abused him aswdl, including hitting him on the back of his head with ahammer. (PC-R
3997.)
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Wickham was sexudly abused as a child and watched his father sexudly abuse his
gdes (SePC-R 3612, 3964.) The abusewas S0 severe that Marguerite dept on her
someach until adulthood. (PC-R 3964, 3997.)

After Wickham's mother divorced Delbert and married Martin O’ Dell, Wickham
was exposed to further abuse by the O’ Dells, who were “exceedingly crud” to
Wickham. (PC-R 3965); (see also PC-R 3998) (testimony of Marguerite Ann
Lavdley that the O’ Ddlsthrew objects a Jerry “[l]ike boards, bats. Whatever
they could find, they [would] just throw it & him.”).

The details not presented & trid are not merdy cumulative. They make the difference
between baing raised in an overly stern household and suffering extreme and brutd abuse
with life-long repercussions. Counsd’ sfallure to discover and present this evidence and
the effect this emotiond and physica abuse had on Wickham condtitutes ineffective
assgance. See Satev. Lara, 581 So. 2d 1288, 1289 (Ha 1991) (affirming finding of
ineffective asssance when witnesses would have testified of defendant’ sdifficult
childhood induding eating dirt because his father would not feed him, harsh abuse by
father, early dcoholism, hearing the devil’ s voice, and a head injury).*

4 This Court hasfound inasmilar casethat counsdl’ sfailure reasonably to

Investigate and present mitigation evidence condtituted deficient performance. In
Ragsdale v. Sate 798 So. 2d 713 (Ha. 2001), counsd was deemed ineffective for
falling to investigate and present mitigating evidence about Ragsdd €' s childhood
and mentd hedth. Id. & 716. Lay testimony a the evidentiary hearing reveded
that Ragsdde had a“horrific” childhood, enduring abuse from hisfather and
migrating with his impoverished family from trailer to traller. 1d. & 716-17.
Ragsdd e abused drugs and dcohol and suffered head traumas from childhood
accidents. Id. a 717. Counsd did present testimony of the head trauma, but only
in limited fashion. 1d. Ragsda€ sattorney did not present expat testimony at the
pendty phase about the abuse, substance abuse, or the head traumeas. Id. Aswith
Padovano, Ragsda €' s counsd was gppointed after various lawyers had withdrawn
expecting the case to be near trid-ready. 1d. a 718. The Court held that counsd’s
Inadequate investigation precluded Srategy as ajudtification for hisfalureto
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(b) Padovano Did Not Discover And Present Evidence Of
Wickham’'sMental |lIness

Because of Padovano' s inadequate investigation he never discovered or presented
reedily available evidence that Wickham suffers from epilepsy and damage to hisfronta
|obes and tempord lobe. Wickham has afamily history of epilepsy, and exhibited
numerous symptoms of epilepsy throughout hislife. (SeePC-R 4013-14 Gary Welch;
PC-R 3742-43 Mills, PC-R 3969 Alice Bird; PC-R 4000 Marguerite Ann LaVdley; PC-
R 4218 Darnd| Page; PC-R 6893 John Hanvey; R 1537-38 Carbondl.) Padovano's
falure to discover indications that Wickham suffered from epilepsy condtitutes
Ineffective paformance. See Armstrong v. Dugger, 833 F.2d 1430, 1433-1434 (Ha
1988) (finding ineffective assstance of counsd when counsd did not investigate epileptic
seizures, menta retardation, and organic brain damage).

Asapsychologis, Dr. Carbondl was not trained to eva uate the location of
Wickham's brain damage. At the evidentiary hearing, Drs. Van Gorp and Mills,
respectively a neuropsychologist and forensic psychiarig, testified about the severity and
location of Wickham' s brain damage and the effect of the specific conditionson
Wickham. They tedtified that Wickham' sfronta lobes are serioudy mafunctioning, his
tempora lobe is significantly damaged, and he has a diffusad cortical dysfunction. (See
PC-R 3682-83, 3687-92, 3735.) Wickham'sformsaf brain damage manifest themsaves

in behaviora ingppropriateness, difficulty handling nove Stuations, and the inability to

present evidence of Ragsda € s childhood:; “since counsdl did not conduct a
reasonable investigation, he was nat informed as to the extent of the child abuse
suffered, and thus he could not have made an informed Strategica decison not to
present mitigation witnesses” 1d. at 720.
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plan effectively, including impulsive behavior and perssting with ineffective problem-
solving solutions. (See PC-R 3689, 3695, 3752-53.) At the evidantiary hearing, Mills
further tetified that Wickham' s diagnogis, * schizophreniain remisson” isaserious
menta condition that leaves Wickham with “chronic deficits” (PC-R 3735.) He
testified that Wickham suffered from two significant effects of schizophrenia Firs,
Wickham suffersinertia, withdrawd, isolation, and lack of energy, focus, organization,
and mativation. (PC-R 3736-37.) Wickham exhibits these symptoms“in spades.” (PC-
R 3736.) Second, as supported by the psychologicd tests, Wickham' s schizophrenia
impedes his cognitive abilities. (PC-R 3736-37.)
5. Padovano Did Not Refute Crucial Aspects Of The State€ sCase
There was ample evidence that contradicted the testimony of severd key prosecution
witnesses, including prior incongstent statements from those very witnesses. Because of
his poor preparation, Padovano never introduced this evidence that would have
impeached witnesses on whaose testimony the jury and the court founded their sentence of
degth.
(@ Hanvey and Moody
Because he was unprepared, Padovano could not discredit John Hanvey and Michadl
Moody’ stestimony that was crucid to the State's clam of aggravating factors. Hanvey
testified that Wickham masterminded a plan to escgpe from jail, and that Wickham told
Sylvia Wickham prior to the robbery that he would not leave any witnesses behind. (R
1324-25.) Moody testified that Wickham clamed to have killed Heming to diminate a
witness. (R 1613)
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Padovano did not depose ether Hanvey or Moody. He did not conduct any
investigation into the incul patory statements Wickham dlegedly meade to them. He did
not learn that both witnesses had been given reduced sentencesin return for testifying
againg Wickham. (SeePC-R 4043-04, 4039-40, 4507-09, 7200-04.) Padovano did not
attempt to contact Darndl Page, who was the fourth inmate in the cdl with Hanvey,
Moody, and Wickham, despite: (1) Greenberg' s advicethat he should obtain the
Department of Correction files of Page as agarting point (PC-R 4400), (2) referencesto
Page in the police accounts of the dleged escape (PC-R 7205, 7215-16, 7218-37), and (3)
reference to Page in Hanvey’ s tesimony as someone who was present when Wickham
dlegedly made the incriminating statements (PC-R 3849-51, 3877-78, 6893-6902).

Page would have tedtified that the escgpe plan was entirely his desgn and that
Wickham played noraleinit. (PC-R 4217-18, 4231.) Contrary to Hanvey and Moody's
testimony, Page would have testified that Wickham did not talk about his case and, in
fact, “didn’t tak very much to anybody redly.” (PC-R 4218-19.) Hewould have
testified that Leon County officids asked him to fabricate testimony againgt Wickhamin
exchange for leniency in his own sentence and that he observed contact between officids
and Hanvey and Moody indicating that they were being offered incentivesto testify
againg Wickham. (PC-R 4220-27.) Page dso would have testified vividly about
Wickham's seizures and epileptic episodes. (See PC-R 4218, 4231) (“[H]ewould bein
some type of daze sometimes. Helike goesinto a conversation and sopsin the middle

of the conversation and blinks off and sngps back to where we weretaking a.”)

28



(b) Tammy Jordan

Alone among the Stat€' s witnesses, Tammy Jordan testified on direct examination
that Wickham discussed a possible killing when the group stopped at the rest stop.

(R 1191.) After her arrest, Jordan gave one written statement and two tgped Satementsto
police, dl of which had been provided to the defense. In preparing for thetrid, however,
Padovano only reviewed her written statement, which did not include Wickham's
supposed discussion of apossblekilling. (R 1256-59.) During Padovano' scross
examindion, he attempted to show that Jordan’ s testimony was recently fabricated. (R
1207, 1211-13)) The atempted impeachment was deralled, however, when Detective
Sam Bruce tedtified that one of Jordan’ s previous taped statements corroborated parts of
her trid testimony. Padovano admitted that he never would have embarked on that line
of questioning had he been aware of Jordan’ staped statements. (R 1258-59.)

Had Padovano properly prepared for thetrid, he could have pointed out thet, in one
gatement, Jordan said, contrary to her trid testimory, that she had no ideathere might be
akilling that day and that Wickham said he was sorry for what hgppened. (PC-R 4269,
4330, 7357-60.) Padovano could aso have challenged Jordan’ s account in severa ways.
Counsd could have questioned Jordan about the fact that other withesses denied that
Wickham had discussed apossiblekilling. (R 1145, 1162, 1243.) Padovano could have
shown the contradiction between Jordan’ s account and Schrader’ stestimony that the
victim said nothing to Wickham during theincident. (R 1115-16.) Ingtead, the dtempt to
discredit Jordan’ s testimony as a recent fabrication ruined any chance to impeach her asa
direct result of Padovano’ sfailure to familiarize himsdlf with the readily avalable
evidence. Although the Circuit Court found that counsd attempted to minimize therole
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of Jordan’ stestimony in arguing to the jury (PC-R 7728), that andyss completdy
discounts the botched impeachment and counsdl’ s ineffectiveness in not preparing to
confront the State’ switness,
(0 SylviaWickham

In Ms. Wickham'sinitid statement to police, she denied that the robbery was planned
and sad it was a gpontaneous decis on when the group ran out of gas. (PC-R 570, 585.)
Her story changed at trid to conform to that of the other State witnesses that the robbery
had been discussed a therest stop. (R 1143-45.) Thisdemondratesthat contrary to the
Sate' s opening argument (R 934-36, 940), there had been collaboration among the
Stae switnesses to bring their differing accountsinto line, and isinconsstent with the
Sae' sargument that the killing was planned and carried out to eiminate withesses.
Nonetheless, counsd falled to introduce SylviaWickham' s prior satemernt.

(d) Larry Schrader

Schrader testified that Wickham said that he killed Fleming so that “there wouldn't be
no witnesses to testify againg him.” (R 1089.) Thisdirectly contradicted Schrader’s
previous deposition testimony, in which Schrader stated that Wickham never said that he
killed the victim to diminate any witnesses. Padovano was unable to impeach Schrader
despite the stark contradiction. Hetried to show that Schrader’ s testimony was recently
fabricated (R 1110), but Schrader fdsdly responded that he had never been previoudy
asked why the victim was killed. At that point, Padovano failed to point out that
Schrader was lying or to introduce Schrader’ s deposition. Counsdl then tried to impeach
Schrader with his deposition testimony that he and Wickham had not discussed the

killing beforehand. (R 1111-12.) On redirect, the State had Schrader read only aportion
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of hisdeposition, implying that Schrader did say that Wickham hed killed the victim so
there would not be awitness. (R 1117.) On recross Padovano inexplicably tried to show
that that portion of Schrader’ s deposition related to Wickham threetening the Jordans,
while ignoring and not presenting the fact that Schrader had expresdy denied that
Wickham sad he killed the victim to diminate him asawitness. (R 1118.) The State
then got Schrader to directly sate, in contradiction to his sworn deposition, that Wickham
ds sad hekilled the victim to diminate him asawitness. (R 1119.) Padovano let the
fdsetesimony stand. (R 1119-20.) Padovano aso never presented to thejury the
origind taped statement of Larry Schrader taken by Detective Alan Blair. Detective Blair
first spoke to Schrader about the events of that day, before his story was reworked and
dtered in the wake of an invedtigation by law enforcement to build the case againg
Wickham. In Schrader’sinitid statement, there was no plan devised a arest sop by
Wickham to kill anyone. (PC-R 545-60.) According to Schrader, Jmmy Jordan’'s car
did run out of gas, contrary to what the jury heard during the trid, and it was not even
clear what the group was going to do once someone pulled over. (Id.) Schrader’s
gatement contains no alegation of eiminating witnesses, or of other prominent staples of
the Stat€' s case againgt Wickham. Y et the jury never heard about these omissons.

6. Padovano Did Not Object To Uncongtitutionally Vague Jury
I ngtructions Concer ning Two Aggravating Circumstances

Jury ingructions are uncongtitutionaly vague when they fall adequately to guide
juries as to what they must find to impose the death pendty. Maynard v. Cartwright, 486
U.S. 356, 361-62 (1988). Thejury indructionsfor two aggravating factors were vague,
and Padovano rendered ineffective assstance by not objecting to them.
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First, Padovano did not object to indructionsthat a crimeis heinous, arocious, and
crud (“HAC”) if it is“especidly wicked, evil, arociousor crud.” (R 2037.) Jus four
months before trid, the United States Supreme Court held that an dmost identical
Oklahoma jury ingruction was uncongtitutiondly vague. Maynard v. Cartwright, 486
U.S. 356 (1988); seealso Espinosav. Florida, 505 U.S. 1079, 1081 (1992) (striking
down the Horidaingtruction and describing it as even less “ specific and elaborate’ than
the uncondtitutiond ingtructions in Maynard and Godfrey v. Georgia, 446 U.S. 420, 428-
32(1980)). ThisCourt later ruled that the Circuit Court erred in finding HAC, but, given
the jury’ s recommendation, found it to be *harmless beyond a reasonable doubt.”
Wickham, 593 So. 2d a 193. But for the uncongtitutionaly vague indruction, to which
Padovano failed to object, the jury may have issued a different recommendation.

Seocond, Padovano did not object to the indruction that the jury should find the cold,
caculated, and premeditated (“ CCP’) aggravating circumstance if the crime “was
committed in acold, caculaing, and premeditated manner with no mord or legd
judification.” (R 2037.) InJacksonv. Sate, 648 So. 2d 85, 89 (Ha 1994), this Court
held that “[t]he premeditated component of Horida s sandard CCP ingtruction posesthe
same problem” astheingruction in Maynard and struck the CCP ingruction. Padovano
should have recognized that the ingtruction failed to guide the jury, because in 1987 and
1988, the Horida Supreme Court ruled three times that CCP required nothing lessthan a
showing of “helghtened premeditation” and “acareful plan or prearranged design,” (both
of which were not supported by the fact presented at trid.  Rogersv. Sate, 511 So. 2d
526, 533 (Ha. 1987); Mitchdl v. Sate 527 So. 2d 179, 182 (Ha 1988); Hamblen .
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Sate 527 So. 2d 800, 805 (Fla 1988). But for Pedovano' sfailureto object tothe
uncongtitutionaly vague ingruction, the jury’ s recommendation may have been different.

7. Padovano Did Not Object To An Aggravating Circumstance Based
On A Congitutionally Flawed Conviction

One aggravating factor cited in the Circuit Court’ s Findings In Support of the
Sentence of Death was Wickham's 1969 conviction for armed robbery in Michigan. (R
2047.)° However, the Michigan conviction was obtained in violation of Wickham's
condtitutiond rights. 1t was based on Wickham's guilty plea, rendered without being
advised of hisrightsto ajury trid, confront witnesses, or againgt sdlf-incrimination.
People v. Wickham, 200 N.W.2d 339, 340 (Mich. Ct. App. 1972). The Michigan
gppellate court recognized that Wickham would “ ordinarily be entitled to areversd of his
conviction” under People v. Jaworski, 194 N.W.2d 868 (Mich. 1972) (implementing
Boykin v. Alabama, 395 U.S. 238 (1969)). Wickham, 200 N.W.2d at 340. It &firmed
only because Wickham' s pleawas accepted four months before Boykin. Id. a 340-41.

The Michigan conviction should not have served as the predicate for an aggravating
factor dmogt 20 years after Boykin wasdecided. The Michigan Court of Apped
ba anced the condtitutiond flaw embedded in Wickham' s conviction with the public
interest of findity and decided to uphold the conviction. This compromise does not dter
the fact that Wickham' s conviction was congtitutionally defective, and thet dlowing it to
condtitute an aggravator in Wickham'’s 1989 sentencing, well after Boykin, isa

> The Court dso relied upon Mr. Wickham'’ s 1983 Colorado conviction for firg-
degree aggravated motor vehicle theft. Asdiscussed in the habess petition Part |,
this conviction does not meet the sandard of a violent felony under Floridalaw.

33



prospective use and acurrent deprivation of Wickham's due processrights. See Satev.
Holsnorth, 607 P.2d 845, 849 (Wash. 1980). The United States Supreme Court hasheld
that a conviction obtained in violation of adefendant’ s Sixth and Fourteenth Amendment
right to counsel cannot be used to enhance the punishment for another offense. Burgett v.
Texas 389 U.S. 109, 115 (1967) (“[S]ince the defect in the prior conviction was denid of
the right to counsdl, the accused in effect suffers anew from the deprivation of that Sixth
Amendment right.”). Asan extenson of Burgett, Horida holdsthat prior convictions
based on guilty pleas that were not made knowingly and voluntarily may not be used to
increase the levd of a subsequent offense. Allen v. Sate 463 So. 2d 351, 359 (Ha 1
DCA 1985) (reasoning that “awaiver of these condtitutiond rights not made knowingly
and voluntarily is the equivalent of nowaiver a al.”). Aggravaing factorsin sentencing
are conddered to be enhancements to the punishment, as opposed to dements of the
cimeitsdf. Seg eg., Jonesv. United Sates, 526 U.S. 227, 271-72 (1999) (Kennedly, J,
dissenting); United Satesv. Henderson, 75 F.3d 614, 616 (11th Cir. 1996). Asinvdid
pleas cannot be used to increase the leve of offense as established in Allen, naither can
they be used to support the prior violent felony aggravating factor. Indeed, “the specid
need for rdiability in the death penalty context is undermined whenever aprior
conviction (upon which a degth pendty judgment is based) istainted by afatd
fundamental condtitutional defect,” Peoplev. Horton, 11 Cd. 4th 1068, 1135 (C4l.
1995), and Wickham' strid counsd wasineffective in not objecting to it.



8. Padovano Failed To Object To The State' sInflammatory Language
At The Guilt And Penalty Phases

Padovano was ineffective when he did not object to the State' s inflammatory
language in opening and dosing arguments at the guilt and pendty phases of Wickham's
trid. The prosecutor’ s inflammeatory language included mideading Satements regarding
the jury’ srole and its respongbility (R 936, 1743, 1745-46, 1749 guilt phase), improper
indnuation of the prosecutor’ s persond opinion and experience (R 1753, 1766, 1834
guilt phase; 2015 pendty phase), and arguments designed solely to inflame the passons
and fears of the jury (R 2016-17 pendty phase).

The most disturbing ingtance of the prosecutor’ sinflammatory language consisted of
the following comments during his penaty phase summeation:

| know aso that we can't afford to have this defendant on the dreets. There
isonly oneway to assure that he'snot on the dreets. I’'m sure Mr.
Pedovano is going to get up here and say that 25 years before parole. Fird,
we don't know what that means. And second, 25 years may seem likea
pretty long time. But you think back to Francis Danidls, 20 years ago, 20
years ago when this defendant shot him in the heed three times and came
out and this defendant found ancther victim. There'sonly oneway to be
certain that this defendant isn't on the sreet. Only one way that we can be
assured thet there isn't another victim. (R 2016-17.)

By arguing that Wickham should be put to degth because he would be digible for
paole after 25 years and might kill again, the prosecutor violated the Eighth and the
Fourteenth Amendments. See generally Caldwell v. Missssppi, 472 U.S. 320, 340
(1985). In Teffetdler v. Sate, 439 So. 2d 840, 845 (Ha 1983), the prosecutor’s
comments focused on the fact that the defendant would be digible for parole in 25 years
and might kill again, and the prosecutor urged the jury: “Don't let Robert Teffetdler kill
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agan.” |d. The Court held “that it was revergble error for thetrid court to deny
appdlant’smotion for amidrid or for acautionary indruction.” Id.

To the extent that counsd failed to object to this misconduct and move for acurative
indruction or amigtrid, counsd provided ineffective assstance of counsd. Additionaly
such egregioudy improper prosecutoria conduct conditutes fundamenta eror that
requires reversa of the convictions and deeth sentences, even in the absence of an
objection by trid counsd. Pait v. Sate, 112 So. 2d 380, 385 (Ha 1959).

9. Padovano Waived Wickham’sRight To Written Sentencing Findings

Padovano inexplicably waived the statutory requirement for written sentencing
findings. (R 2045.)° Instead, the Court immediately sentenced Wickham to desth
without identifying aggravating or mitigating factors. (R 2047.) Two weeks later, the
Court adopted the State' s memorandum as its sentencing order. Asaresult, the Court
never independently weighed the aggravation and mitigation evidence. Indeed, the
Court, by relying on the State' s memorandum, erroneoudy failed to find and weigh any
mitigating evidence. See Wickham, 593 So. 2d a 194.

Without any apparent benefit to his dient, Padovano waived avitd protection —the
right to individualized sentencing. See Perezv. Sate 648 So. 2d 715, 720 (Ha 1995)
(purpose of the rule that atrid court must make written findings prior to satencing is“to

reinforce the court’ s obligation to think through its sentencing decision and to ensure that

° Padovano had a persond moative for this Having been dected just before the trid,
he hoped to be — and in fact was—sworn in on January 1. The preparation for and
conduct of an adequate pendty hearing, and respect for procedura regularities
during the pendty phase, might have jeopardized this schedule.
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written reasons are not merdly an after-the-fact rationaization for a hastily reasoned
initial decigon imposing death.”); Satev. Dixon, 283 So. 2d 1, 5 (Ha 1973)

10. Strategic Condderations Cannot Jugtify Padovano'sFailureTo
I nvestigate and Present Further Mitigation Evidence

Padovano’ s fallure to investigate and present mitigation evidence cannot be excused
astrid strategy. The Circuit Court cited Padovano's explanation that he: (1) did not call
more lay witnesses because he adequatdly painted the picture of Wickham's childhood
and dupliceative witnesses would wesken the effect of the testimony, and (2) did not cal
more expert witnesses to preserve a percaived favorable match up between Carbonedl and
the State' sexpert. (See PC-R 7737.)

Because he did not conduct an adequate investigation, Padovano was not in aposition
to make an informed Strategic choice about the presentation of crucid mitigation
evidence. This Court has held that a court may not defer to counsdl’ s decison not to
present mitigation evidence unless counsd conducted a reasonable investigation of that
evidence. See Harvey, 946 So. 2d a 951 (Anstead, J, concurring in part and dissenting in
part) (“Asour death pendty jurigprudence makes clear, counsd’ s duty isto thoroughly
investigate firdt, and then evaduate in order to develop a sound defense strategy.”);
Armgirong v. Sate 862 So. 2d 705, 725 (Fla. 2003) (“In order to avoid uneven
dispensation of the death sentence, it is essentid for counsd to fully investigate the
available mitigation so that any decison on whether or not to present such information is
made on areasonable bass”); Rosev. Sate 675 So. 2d 567, 572-73 (Ha 1996); Sevens
v. Sate, 552 So. 2d 1082, 1087 (Fla. 1989); Horton v. Zant, 941 F.2d 1449, 1462 (11th
Cir. 1991).
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B. Padovano'sFailureTo Investigate Prgudiced Wickham

In contrast to the brief and generdized testimony Padovano presented of dcoholism
and abuse, Wickham, in fact, endured a childhood of indescribable distress before his
amog life-long incarceration. Wickham was sentenced to death without the judge and
jury learning that he spent the firgt ten years of life without the basic life necessities of
adequate food, shelter, and clothes, and that his parents and his step-family frequently
and savagely abused him and hissgters. It isimpossible to understand Wickham's
offensve conduct without understanding the history of neglect and abuse by hisfamily.
(See PC-R 3613-15) (Riehsame). Wickham's history dso hdps explain his menta
illnesses. (See PC-R 3613) (Rigbsame).

1 Expert Evaluations Of Wickham Would Have Substantially
Weakened Aggravating Evidence

Presentation of evidence about Wickham's epilepsy and the location and sgnificance
of Wickham’ s brain damage, when combined with the testimony of his schizophrenia,
would have discredited the Stat€ stheory of Wickham asacdculated crimind
mastermind, and thereby would have weskened two aggravating factors. Frg,
Wickham' s conditions precluded him from committing theoffense for the purpose of
avoiding or preventing lawful arrest or to effect an escape from custody. (See PC-R 3607
Riebsame, 3694-95 Van Gorp, 3746-47 Mills). Second, Wickham'sfronta lobe brain
damage srongly weakens the possibility that he could have committed the offensein a
cold, cdculated, and premeditated manner. (PC-R 3696 Van Gorp, 3751-52 Mills)
Wickham's history of impulsive and poorly planned interactions while ingtitutionaized,

including aggressive actions and escgpe atempts, and his inability to cooperate with
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experts hired by his own defense indicate that he does not comprehend his behavior and
itsimpact on his future circumstances. (See PC-R 3608-09 Riebsame).

2. Expert Evaluations Of Wickham Would Have Shown That He
Qualified For Statutory Mitigators

Expert evduations of Wickham would have supported two satutory mitigeting
factors. First, Wickham committed the offense while under the influence of extreme
menta or emotiond disturbance. The Circuit Court rgected this mitigating
circumstance, because it concluded that the “only testimony respecting this mitigating
circumstance was the conclusory opinion of Dr. Joyce Carbonell” who “falled to identify
specific factorsindicated that at the time of the homicide the Defendant was extremey
disurbed.” (R 250.)

Padovano could have presented specific and convincing evidence that Wickham's
brain damage and schizophrenia place him under extreme mentd or emotiond
distubance. (See PC-R 3610, 3696, 3752.) Millstedtified that the brain damage and
schizophreniaare “ by their very nature extreme conditions of high sgnificance,”
and Riebsame tetified that those conditions “easly placg d]” Wickham in the category
of extreme emotiond disturbance. (PC-R 3752, 3610.) Both conditions existed at the
time of the offense. (See PC-R 3696.)

Second, thetrid court ruled that Wickham did not qualify for amitigating factor
based on his substantialy impaired capacity to gppreciate the crimindity of his conduct
or to conform his conduct to the requirements of the law in light of the “conclusory
opinion of Dr. Carbondl.” (R 251.) Expert evauation of Wickham'sbrain damage

would have provided strong support for this mitigeting circumstance. Wickham' sfrontd
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lobe damage, aswdl as his schizophrenia, cause him to act impulsvey. (See PC-R 3611)
(testimony of Riebsame that “[h]e may know what he is doing iswrong, but heis not
considering the consegquences whatsoever on himsdlf or others. So thereisthat
substantia impairment of his ability to conform his conduct to the qudity of the law.”);
(3697) (testimony of Van Gorp that “[i]t is that disconnect between thought and action.

A fronta lobe patient acts disconnected with the thinking.”); (3753) (testimony of Mills
that Wickham'’ sbrain damage “means that he is highly impulsive, lacks the dbility to
plan; his executive functions are highly diminished.”).

3. Padovano'sFailure To Refute Crucial State Testimony Under mines
ConfidenceIn The Outcome Of The Penalty Phase

Counsd’ sfallure to invedtigate, and his resulting inability to expose the flawsin the
tesimony of the State witnesses (e.g. Hanvey and Moody), led to the jury and Court’s
finding of the aggravating circumstance that Wickham committed the offense to avoid or
prevent alawful arrest. The Court relied upon the testimony of the two cdlmates as
corroboration of co-defendant Schrader’ s testimony that Wickham had killed the victim
to ensure that there were no withesses. (SeR 248.) This corroboration was important
because Schrader hed testified under a pleawith the State, but the jury and Court did not
know that Hanvey and Moody had been given reduced sentencesin return for testifying
againg Wickham.

4, Prgudice OccursWherelmportant Mitigation EvidencelsNot
Presented

The United States Supreme Court has recognized that the presentation of mitigation
evidence, including disadvantage in childhood and mentd illness, is crucid to the pendty
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phase and that the fallure to present such evidence may be prgudicid. Such evidences
relevant to the sentencing judge and jury’ s assessment of the defendant’ smord
culpability. In Penry v. Lynaugh, 492 U.S. 302 (1989), the Supreme Court Sated:

“If the sentencer isto make an individuadized assessment of the
gppropriateness of the deeth penalty, ‘ evidence about the defendant’ s
background and character isrdevant because of the belief, long hed by this
society, that defendants who commit crimind actsthat are atributable to a
disadvantaged background, or to emotiond and menta problems, may be
|ess culpable than defendants who have no such excuse’ 1d. a 319
(quoting California v. Brown, 479 U.S. 538, 545 (1987) (O’ Connoar, J,,
concurring)).

InWigginsv. Smith, 539 U.S. 510 (2003), the Supreme Court held thet it was
prejudicial for counsdl not to discover and present evidence of severe privation and abuse
in childhood and diminished menta capecities. Id. at 535. This Court has found
prejudicid performance in cases where counsd failed to present evidence of severe
mentd disturbance. See, eg., Rose 675 So. 2d a 573-74 (holding that counsd’ sfailure
to present mitigation evidence that defendant suffered from schizophrenia, organic brain
damage, and a persondity disorder preudiced the defendant). Psychiatric evidence can
dramatically change the sentencing hearing by connecting the homicida conduct to the
mentd illness, thus weakening aggravating factors, and strengthening mitigating factors.
See Hannon v. Qate, 941 So. 2d 1109, 1165 (Fla. 2006) (Ansteed, J. dissenting); Rose,
675 S0. 2d a 573 (“In evauating the harmfulness of resentencing counsdl’ s performance,
we have cons stently recognized that severe mentd disturbance is a mitigating fector of
the most weighty order . . . and the fallure to present it in the penalty phase may conditute
preudicid ineffectiveness” (citationsomitted)); Middleton v. Dugger, 849 F.2d 491,

495 (11th Cir. 1998) (dating that psychiatric evidence * has the potentid to totaly change
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the evidentiary picture by dtering the causa reationship that can exist between menta
IlIness and homicidd behavior” and that “psychiatric mitigating evidence not only can act
in mitigation, it dso could sgnificantly weeken the aggravating factors’ (quotation
omitted)).

The ingtant case is andogousto Ormev. Sate, 896 So. 2d 725 (Fla 2005). Orme's
attorney presented two menta hedth experts a the pendty phase who tetified thet he
auffered from a persondity disorder and depresson and was acocaine aldict. Id. at 734.
Counsd aso presented as mitigation evidence of intoxication. 1d. a 736. However,
counsd failed to investigate information that Orme suffered from bipolar disorder and did
not present evidence a the penalty phase about the existence and effects of Orme's
mentd illness. 1d. a 735. This Court held that these fallures prgudiced Orme. It noted
that bipolar disorder is*aserious and sgnificant diagnosis’ and concluded that testimony
about the disorder would have undermined the State’ s argument that Orme’ sintoxication
evidence was an attempt to use his addiction to excuse hisactions. 1d. & 736.

Here, the evidence of Wickham's epilepsy and brain damage would have undermined
the State’' s argument that Wickham's mental hedlth problems were in the past and should
not serve as mitigating evidence.” Further, the evidence about his childhood deprivation
and abuse and his mentd illnesses would have undermined the State’ s dismissal of

Wickham' s experiences and menta hedlth diagnoses during hisingtitutiondization. The

! The State argued, “But the question becomes, when do you stop riding on

childhood problems and childhood menta problems and start taking responsibility
for what thisperson hasdone” (R 2012.) Shortly afterwards, the State
maintained, “ At some point in time you have to quit saying, wel, | had ahard time
asachild, and gart saying this peson isrespongble for hisactions” (R 2014.)
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Sate argued, “The picture that they’ re trying to paint is that the menta ingtitution formed
him into what heis. You look a thoserecords. You'll see that he was a problem from
the beginning.” (R 2013))

The incomplete record Padovano presented alowed the Court to dismissWickham's
mentd deficienciesin finding aggravating circumstances. (See, eg., R252) (“The
Defendant’ s deprived childhood and indtitutiondization, given its remoteness to the event
In question, is hereby rgected as [a] nongtatutory mitigating circumstancds).”). [dc]
This Court relied upon the Stat€' s argumentsin finding in the direct gpped that the
Circuit Court’ sfalure to find and weigh mitigating evidence was harmless error. See
Wickham, 593 So. 2d a 194 (“[ T]he State controverted some of this mitigating evidence,
thus diminishing its forcefulness. Wickham had not been hospitdized for mentd illness
for many years. . .”) Had Padovano performed effectively, he would have presented
evidence that (1) the term “childhood problems’ grosdy understates Wickham' s horrific
childhood; (2) that Wickham’'s mental deficiencies and illnesses were serious conditions
that continued to affect hislife and decison making — not remote “ childhood menta
problems’; and (3) that the unimaginable abuse and deprivation Wickham suffered asa
child and the serious menta heglth conditions he suffered from at the time of the offense
ggnificantly mitigated his responsibility for his actions.

1. INEFFECTIVE ASS STANCE OF COUNSEL ASTOWICKHAM’S
GUILT AND PENALTY

A.  Padovano'sFailure To Request A Competency Hearing
As detalled below, there were ample warning Sgns that Wickham, aman whose

mentd illness and brain damage were never in disoute, “ decompensated” during thetrid
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and was therefore incompetent to sand trid. Floridalaw is dear that, when thereisa
reasonable ground to believe that a defendant may be incompetent, a competency
hearing, including an examination by two or three experts, must be conducted. However,
Padovano, acting based onhislay opinion, and in arush to finish the trid, never moved
for acompetency hearing, and in that respect, aswdl, wasineffective. The Circuit Court
erred asamatter of law in denying Wickham' s argument based principaly on
Paedovano' stestimony that he believed Wickham was competent.

1 The Condtitutional Right Not To Be Tried While Incompetent

A defendant who isincompetent has the right not to stand trid under the due process
clause of the United States and Horida condtitutions. See Dropev. Missouri, 420 U.S.
162, 171-72 (1975); Fl. R. Crim. Proc. 3.210(a) (1988). The standard for competency is
“whether [the defendant] has sufficient present ability to consult with hislawyer with a
reasonable degree of rationa understanding — and whether he has araiond aswell as
factud underdanding of the proceedings againg him.” Dusky v. United Sates 362 U.S.
402, 402 (1960). Accord Fla. R. Crim. Proc. 3.211(a) (1980); Hill v. Sate, 473 So. 2d
1253, 1257 (Hla 1985). Atthetimeof trid, the FHorida Rules listed deven non-exclusive
factorsfor ascertaining competency to sand trid. F. R. Crim. Proc. 3.211(3)(1).

The condtitutiona rights to due process and afair trid dso require that the court
inquire into a defendant’ s competency. A court has the obligation to inquire into and
immediately order a competency hearing when there exists a reasonable ground to
believe that the defendant is not competent to dand trid. SeeHa. R. Crim. Proc. 3.210(b)
(1988); Hill, 473 So. 2d at 1257 (citing Pate v. Robinson, 383 U.S. 375 (1966)). Under

the Rules, a competency hearing must include an examination by two or three experts as
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well asahearing. H. R. Crim. Pro. 3.210(b); seealsoHill, 473 So. 2d a 1257-58 (citing
Pate, 383 U.S. a 386, for the propogtion that thetrid court’ s observation of menta
dertness a trid is not sufficient to diminate the need for ahearing if other information
ralses questions about defendant’ s competency).
2. The Circuit Court’sReiance On Padovano's L ay Opinion

Even asde from the issue of Padovano’s credibility on thisissue, ssePart 1. A. 1.
supra, the Circuit Court erred in denying this claim based on Padovano' slay and sdf-
interested opinion that Wickham was competent to stand trid, because Padovano had
numerous reasons— including Wickham' s past ingtitutiondization, schizophrenia, bran
damage, and childlike behavior — to believe that an invedtigation was warranted. (PC-R
7724.) The Court’srdiance on Padovano’slay opinion about Wickham's competency
was contrary to the legal standard for ineffective assstance of counsd, which requiresa
determination of whether Padovano failed to explore Wickham' s competency despite
reasonable groundsto do 0. See Wood v. Zahradnick, 430 F. Supp. 107, 111 (E.D. Va
1977), aff' d, 578 F.2d 980, (4th Cir. 1978) (“If reasonable grounds exist for questioning
the sanity or competency of a defendant and counsd failsto explore the métter, the
defendant has been denied effective assistance of counsdl”); Hill, 473 So. 2d & 1259 (the
court failed to explore “whether the evidence necessitated a hearing upon defendant’s
competency to stand trid”).

A defendant’s“mentdl dertness at trid is not sufficient to eiminate the need for a
hearing if other information brings a defendant’ s competency into question.” Hill, 473
0. 2d a 1257-58; s=eid. at 1259 (finding erroneousthetria court’ s podtion that “the

Issue of competency was ajudgment call to be decided by the defense attorney”). Accord
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Wood v. Zahradnick, 578 F.2d 980, 982 (4th Cir. 1978) (defense counsd “was not
entitled to rely on his unsubstantiated belief about the defendant’ s menta condition”).

In addition to ignoring the indications that Wickham was incompetent (discussed in
the section below), the Circuit Court erroneoudy placed little weight on Padovano's
testimony that Wickham “actslike achild” and is“child like’ in stressful Studtions. (PC-
R 3441.) Expertstedtified that Wickham's cooperation with Padovano was consstent
with the behavior of an incompetent person suffering from organic brain damage. Dr.
Riebsame explained, “If you have an atorney that will treat your client in sort of a
childlike manner and coach your dient as you would a child, you would—I expect to
hear the atorney say that | got dong with him aslong as| parented him effectively
because hisbehavior was so childlike” (PC-R 3619.) Such behavior isto be expected
for aperson like Wickham, who “redly isbeow thefirg percentilein terms of his
functioning,” with brain damage that would manifest itsdlf in hisinability to “deiberate
in any kind of meaningful way.” (PC-R 3746.)

3. TheCircuit Court’sReiance On Alleged Conclusons Of Mental
Health Experts About Wickham’s Competency

In addition to Padovano’ stestimony, the Circuit Court erroneoudy supported its
denid of Wickham's claim by asserting that both the defense expert, Carbondll, and the
State expart, McClaren, had found Wickham to be competent. (PC-R 7725-26.)

Firg, the Circuit Court erred in relying onCarbonell’ sfleeting opinion of Wickham's
competency as one that adequately determined Wickham' s competency “a the time of
trid.” (Id.). Although expressad during the depostion aweek prior to trid, Carbondl’s
opinion was based on an observation conducted Sx months prior to trid, in May 1988.
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(See PC-R 4510.) At no time did Padovano ask Dr. Carbonell to perform an additiond
competency examination after May 1988:

“Q: After you concluded that he was competent, did you rely on othersto
communicate to you any change that would reguire you to reevaduate that
competency had changed?

A: The question was never raised to me again, and | was not asked. | was
not told that there was an issue of competency again.”® (PC-R 3553-54.)

Since adefendant’ s competency to sand trid can change over time, Carbonell’s
datement was insufficient to establish that Wickham was competent at the time of tridl.
SeelLanev. Sate 388 So. 2d 1022, 1025 (Ha. 1980) (expert’ sfinding of competency
meade nine months prior to trial did not control in view of other evidence of possble
incompetence).

Additiondly, Carbond’ s observation of Wickham from May 1988 was unrdigble
because it did not include a congderation of the factors then rdevant to competency
under Horidalaw. “In order for an expert’s psychologica evauation to conditute
evidence adequate to support atria court’'s competency determination, it must include a
discussion of each of the pecific factorswhich [Ha R. Crim. Proc.] 3.211(Q)
enumerates.” Martinez v. Sate, 712 So. 2d 818, 821 (Ha 2d DCA 1998) (citation
omitted). Dr. Carbondl, who does not have amedica degree, never actudly performed a
full evaluaion of Wickham with awritten report. Padovano later could not recal on

8 The State a no time attempted to determine Wickham' s competency for trid.
(PC-R 4171.) Dr. McClaren gpparently attempted to conduct a competency
evauation on Wickham during his evidentiary hearing, but based that evaluation
solely on observaions of Wickham smiling from across the courtroom. (Id. &
4127-29.)
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what bass Carbonell found Wickham to be competent, or what tests she did to evauate
his competency. (SeePC-R 6826.) It wastherefore ingpposte for the Circuit Court to
treat Carbond I’ s opinion of Wickham' s competency — based on an observation six
months prior to trid — as sufficient to satisfy the requirements of Rule 3.211(a).

Further, Carbondl| sated in the evidentiary hearing that had she been aware of dl of
Wickham's erratic behavior, she would have wanted to make further inquiriesinto his
competency. (PC-R 3561-62.) Padovano did not inform Carbondl of hisown persond
experiences with Wickham (PC-R 3438) and did not provide her with Wickham'sjall
records, despite her request for them (PC-R 3551-52). As a defense witness, she was not
in the courtroom for Wickham' s outbursts and other erratic behavior, and tetified that
upon learning about such behavior from a newspaper, she had concerns about
Wickham's competency to sand trid. (PC-R 3562, 3567.)

Second, the Circuit Court erred in relying on the “ concluson” of the sate
expert, McClaren, that Wickham was competent to sand trid. (PC-R 7726.) McClaren
in fact tedtified that he was* never asked” to evduate Wickham's competency. Rather,
he stated that in reviewing his Sixteen-year-old notes and memory of interactionswith
Wickham, nothing caused him to think Wickham was not competent. (PC-R 4110.)
Even if McClaren had “concluded” a the evidentiary hearing that Wickham was
competent, such concluson would be even lessrdiable as an indication of Wickham's
competency a thetime of trid than Carbond |’ s opinion, especidly snceMcClaren never
actudly performed an evduation of Wickham's competency. Additiondly, McClaren
testified that he would have dso wanted to know more information about many of the
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behaviors that were unknown to Carbond | and himsdlf before making a competency
determination with repect to Wickham. (PC-R 4172-76.)

Thus, in rdying on the incomplete and outdated evauation of Carbondl and in
mischaracterizing McClaren' s eva uationof Wickham, the Circuit Court erred in finding
that “there were no reasonable grounds existing to believe that defendant was
incompetent.” (PC-R 7726.)

4. Padovano's Deficient Performance

Padovano understood that a mgor defense in Wickham's case was his mentd
condition, knew that Wickham had schizophrenia, alow intelligence quotient and organic
brain damage, and was confronted with an overwheming number of Wickham's
irrationa behaviors, but nevertheless neglected to protect Wickham' sright to stand trial
while competent by (i) not seeking a competency hearing, and (i) not providing crucid
information to menta hedth experts a the time who would have explored further
Wickham' s competency.

First, Padovano acted unreasonably by not requesting a competency hearing despite
Wickham'simpaired menta condition and numerous sgns that Wickham was
incompetent. Counsd “hasaduty to investigate aclient’ s competency to sand trid.”
Aganv. Sngletary, 12 F.3d 1012, 1018 (11th Cir. 1993) (citing Futch v. Dugger, 874
F.2d 1483, 1487 (11th Cir. 1989)). Theduty to investigate the issue of competency is
even greater where, as here, defense counsd was aware of the defendant’ s mental
conditions and past indtitutionaization & menta hospitals. See Prafitt v. Waldron, 831
F.2d 1245, 1248-49 (5th Cir. 1987) (counsd was ineffective for failing to secure records

or pursueinquiries a mentd inditution from which defendant escaped and relying on
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report of court-gppointed psychiatrist indicating defendant was sane in foregoing insanity
defense); Walker v. Mitchdll, 587 F. Supp. 1432, 1440-44 (E.D. Va 1984); Lambright v.
Schriro, No. 04-99010, 2007 U.S. App. LEXIS 11113, a *34-35 (Sth Cir. May 11, 2007)
(“Moreover, when ‘tantaizing indications in the record’ suggest that certain mitigating
evidence may be available, those leads must be pursued.” (citations omitted)).

Padovano testified that during trid preparation, the mgor areahe had to learn, build
up and present was Wickham's mentd hedlth and rdated issues. (PC-R 3340.) He stated
that dthough he knew that Wickham was diagnosed as a childhood schizophrenic, had a
very low intdligence quotient, and very possibly had some form of organic brain
dysfunction (PC-R 3367), he sooke only with a psychologist with no background or
expertise in brain damage, and did not reach out to a psychiatrist, neuropychiatrist, or
child development expert (PC-R 3360). Padovano even admitted to the jury during the
pendty phase of thetrid about Wickham's organic brain damage, “we don't know what
effect it may have had on this offense, what effect it may have had on his behavior. It
may have had a profound effect on hisbehavior. We smply don't know that.” (R 2027.)

Padovano'sfalure to investigate or raise Wickham's compeency is striking,
congdering the number of Wickham'sirrationa behaviors that confronted Padovano
while preparing for tria, behaviors that hindered Padovano' s ahility to ad in Wickham's
defense. Padovano learned upon being assigned to Wickham' scase that severd of
Wickham' s defense attorneys had resigned because they could not get Wickham to
cooperae. (PC-R 3327.) Wickham refused to cooperate in menta hedth testing that was
“very important” for hisinsanity defense. (PC-R 3330-31, 3453, 3548.) Carbonell tried
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on four occasonsto give Wickham the MMPI and failed each time until Padovano
eventudly administered the test himsdlf. (PC-R 4511.)

At trid, Wickham continued to show amarked ingbility to assg his atorney.
Pedovano' s gatementsto Wickham's counsd in 1995 regarding Wickham reved the
dysfunction in communication between Padovano and Wickham. Padovano sated that
Wickham “decompensated” during histrid to the point where he was “bardy
functioning.” (PC-R 6826, 6837; ssealso PC-R 3651-53.) He sad Wickham had dmost
“zero” dbility to assg with hisdefense. 1d. Infact, he described Wickham as
“unmanageable’ and “very hard to control” a trid. Id. At one point, Padovano informed
the Court that it would teke “forty-five minutes’ to explain a routine matter to Wickham
and asked the Court not to require awaiver from Wickham for that reason. (R 1034-35.)

In the courtroom, Wickham aso exhibited irrationa behaviorsindicative of his severe
menta impairment. Wickham informed balliffs that he would not attend pretrid
proceedings, requiring the Court to order Wickham's presence a dl such proceedings
“by use of reasonable force if necessary.” (R 80.) In addition, he refused to atend elther
charge conference (PC-R 3704-05), and he threatened not to attend the penaty phase of
hisown trid until the Court warned he would be forcibly brought to court. (R 1873.) He
“flipped the bird” at the prosecutor (R 1888), at the media, and at courtroom spectators
(R 2048; PC-R 3440). He made “ingppropriate remarks’ to thejury (PC-R 3340) ad
screamed obscenitiesin the courtroom (R 2048). Wickham stated in court that he hoped
thevictim’ sfather “gets hit by acar and dies’ and made other obscene suggestions about
thevictim'sfaher. (R 1914.)
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Further, Padovano had accessto information about Wickham'’ s behaviors from
various sources that established adisturbing pattern of irrationdity. Just prior to trid,
Padovano heard the deposition testimony of Carbonell that Wickham had an “inability to
understand, [or] reason accurately” and that he “had] trouble with cause and effect.”
(PC-R 4524-25.) She said that Wickham reported periods of “blackouts” (PC-R 4532;
seealso PC-R 3550) and that Wickham was a* disturbed person who [was] trying to say
that heredly [was] avery good person.” (PC-R 4531.) Jal officids observed that
Wickham fdl into a“frozen stare’ with enough frequency to noteit in his prison records.
(PC-R6823.)) They told Wickham's menta hedth expert that Wickham “wasawaeird
one’ and displayed “unusud behavior.” (PC-R 3552.) Indeed, Wickham inexplicably
st fireto toilet paper in hisjal cdl in an effort to heat coffee (PC-R 6824), urinated in
the hdlway a jal (See PC-R 3620, 3704, 3757), and threw coffee a an officer (PC-R
4255). Wickham's cdllmates a so described Wickham as* zon[ing] out,” “daz[ing] out,”
not “segfing]” his calmates, and going into “trances’ on acontinuous basis. (See eg.,
PC-R 4224, 4247.) Padovano aso had access to Wickham' swife, SylviaWickham, who
testified a the evidentiary hearing that she had seen Wickham talking to himsdlf and that
he once told her “he had seen the devil.” (PC-R 3944.) Shetedified that two to three
times per week Wickham wandered off and could not recognize her. (PC-R 3944-45.)

In sum, Padovano faced numerous Sgnsthat served singly or cumulatively as
“reasonable grounds’ to doubt Wickham's competency. SeeHa R. Crim. P. § 3.210(b)
(1980). “[E]vidence of adefendant’ sirrational behavior, his demeanor & trid, and any
prior medica opinion on competency to sand trid are all rlevant in determining

whether further inquiry is required, but that even one of these factors sanding done may,
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In some circumstances, be sufficient.” Drope, 420 U.S. a 180 (emphads added). “What
activates the need for a competency hearing is some type of irrationa behavior or
evidence of mentd illness that would raise a doubt asto the defendant’ s present
competency.” Lane 388 So. 2d a 1025-26.

Asdiscussed above, Padovano did not fulfill his duty to inform the menta hedlth
experts about Wickham' s deteriorating mental condition prior to and during trid. A
defense counsdl’ sfailure to provide mentd hedlth experts with information necessary to a
menta evauation isineffective assstance of counsd. See Blake v. Kemp, 758 F.2d 523
(11th Cir. 1985) (falureto give psychiatrist a copy of defendant’ s confesson prevented
proper diagnosis of defendant’ ssanity); Caro v. Calderon, 165 F.3d 1223, 1226 (Sth Cir.
1998) (counsd must conduct an investigetion to determine what sort of expertsto
consult, and then present those experts with information relevant to the conclusion of the
expert). Thisresponghility iseven more critica for competency, where thedefense
counsal may be the sole hope that the defendant’ s mental condition will be brought to the
attertion of the court. See Bouchillon v. Colling 907 F.2d 589, 597 (5th Cir. 1990).
(Indeed, in the context of counsel’ s duty to investigete a defendant’ s menta condition,
courts have noted the “ particularly critica interreation between expert psychiatric
assistance and minimally effective representation of counsd.” Beaversv. Balkcom, 636
F.2d 114, 116 (5th Cir. 1981).

Further, defense counsd has a duty to monitor continualy a defendant’ s competency.
Seelane, 388 So. 2d a 1024-25 (* Even when adefendant is competent at the
commencement of histrid, atrid court must dways be dert to [changes suggesting [thet

he is no longer competent].” (quoting Drope 420 U.S. a 179)). Thetesimony
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of Carbond| and Padovano reved that neither monitored Wickham for competency,
because each relied on the other to dert him or her of any competency-related issues.
Carbonell tedtified at the evidentiary hearing that after her initid competency evaudion
in May 1988 she was never asked to reevauate Wickham' s competency and that “it
would have been more likely that Padovano would have raised [concerns about
Wickham's competency] tome” (PC-R 3553-54, 3561.) Padovano, meanwhile,
testified that he rlied on Carbond| to inform him “if there was any chance that
[Wickham] was incompetent to gand trid.” (PC-R 3437.) Hereied onCarbondl
despite the fact that he did not “dwell” on his experiences with Wickham in his
discussons with Carbonell, concluding that “ she didn’t need the benefit of my
assessment.” (PC-R 3438.) In not disclosing pertinent information to Carbonell and
then relying on her partidly-informed opinion of Wickham, Padovano did not takethe
reasonable Seps necessary to protect Wickham' sright to stand trid while competent.

5. Wickham Was Prgudiced By HisCounsd’sFailure To Request A
Competency Hearing

Padovano’ sinaction in not requesting a competency hearing pre udiced Wickham.
Wickham' s behavior and menta condition before and during trid raised serious
guestions about his ability to satisfy a least seven of the deven factors ddineated in Ha
R. Crim. P. 3.211(a)(1) (1980):

(iv)  Wickham's capacity to disclose to his atorney facts surrounding the dleged
offense. (PC-R 3615-16, 370001, 3756.)

(vi)  Wickham's ahility to asss hisattorney in planning adefense. (PC-R 3616, 3701.)

(vii)  Wickham's capacity to redigticaly chalenge prosecution witnesses. (PC-R 3616,
3701-02)
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(viii) - Wickham' s ahility to manifest gppropriate courtroom behavior. (PC-R 3616-17,
3702)

(iX)  Wickham's capacity to tetify rdevantly. (PC-R 3617, 3702.)

(X)  Wickham's mativation to hdp himsdlf in the legd process. (PC-R 3617, 3702
03)

(xi)  Wickham's capacity to cope with the stress of incarceration prior to trid.
(PCR 3617, 3703))

Referring to Wickham' s actions before and during trid, Van Gorp Sated, “inthe
aggregate, they are overwhelming red flags” (PC-R 3705.) Smilarly, Millstestified,
“[i]n the aggregate, there [were] lots and lots of reasons to question his competency a the
time. And as| read the record asaforengc psychiatrist, had | beeninvolved in 1988, |
would have said these issues need to be much more dearly explored.” (PC-R 3756.) He
aso emphagized that “this is one case where the effects are multiplicative [rather] than
additive, where one plus one plus one equas five, not one plus one plus one equas
three” (PC-R3758.) Van Gorp confirmed that “there were enough red flagsthet [a
competency hearing] definitely should have been put in motion to see what the outcome
would havebeen.” (PC-R 3704.) Even McClaren acknowledged that, in the aggregate,
he “would want to know further information” about Wickham's competency. (PC-R
4174.) Infact, dl of the mentd hedlth experts who testified a the evidentiary hearing,
including the State' s expert, agreed that further inquiry into Wickham' s competency was
warranted a thetime of histrid. SeeCarbondl (PC-R 3652, 3657); McClaren (PC-R
4172, 4175-76); Riebsame (PC-R 3620-21); Van Gorp (PC-R 3704-06); Mills (PC-R
3757-58).
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There is areasonable probability that had Wickham undergone a competency hearing,
menta hedth experts would have found Wickham incompetent to stand trid. Because
Wickham'’ swas prejudiced by Padovano' sfallureto rasetheissue of Wickham's
competency to stand trid, Padovano provided ineffective assistance of counsd to
Wickham.

IV. THETRIAL COURT AND THE STATE SHOULD HAVE
DETERMINED WICKHAM’S COMPETENCY TO STAND TRIAL

Wickham was denied his condtitutiond rights to due process of law and afair trid
under the sixth and fourteenth amendments to the U.S Condtitution and Artidel,
Sactions 9 and 16 of the Horida Congtitution because the Court did not determine
Wickham's competency to stand trid and because the State tried him while he was not
competent to stand tridl.”

A.  TheCircuit Court’sErroneousHolding

In its Huff Order, the Circuit Court summarily denied Wickham's clamsthet thetriad
court falled to conduct a competency hearing and that he was incompetent to stand tridl.
The Court held that competency clams not raised on direct apped are procedurally
barred, citing Carroll v. Sate, 815 So. 2d 601 (Ha 2002) and Patton v. Sate, 784 So. 2d
380 (Ha. 2000).

The Circuit Court erred in ruling as ametter of law that competency dams are barred
when not raised on direct gpped, becausethe Horida Supreme Court has reviewed

’ The laws and the condtitutiond obligation for thetrid court to ensure that

Wickham was nat tried while incompetent have been sated above. See supra Part
. A. L
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clams concerning the defendant’ s competency raised for the first time on collaterd
review when the court never conducted a competency hearing. See, eg., Mason v. Sate
489 So. 2d 734, 735-36 (Ha 1986) (remanding for evidentiary hearing on whether
defendant should have received a competency hearing); Hill, 473 So. 2d a 1260
(vacating the conviction and sentence because the court failed to hold a hearing when
competency was not raised in direct gpped Hill v. Sate 422 So. 2d 816 (Ha 1982)).

Both of the casesrelied upon by the Circuit Court are ingpposite, because they
concerned the question of whether a defendant may chalenge on collaterd review the
court’ s decison following a competency hearing. I1n those cases, dthough the defense
atorney rased the issue of competency and the court held a competency hearing, the
defense atorney falled to raise the issue of competency on direct gpped. See Carrall,
815 So. 2d & 610-11; Patton, 784 So. 2d a 393. In Thomasv. Wainwright, 788 F.2d
684, 688 (11th Cir. 1986), the Court explained the rationde for barring such collaterd
atack: whiletheissue of competency to stand trid “can not be waived or foreclosed by
procedurd default . . . [t]his does not mean, however, that once the issue of competency
to sand trid israised and the state court takes the proper steps to resolve the issue, the
defendant isfreeto drop theissue or later pick it up asit suits his purposes.”

If Wickham was tried while incompetent, this Court must vacate the conviction and
sentence and remand with directions that the State may choose to re-prosecute the
defendant after it is determined that he is competent to sand trid. Drope 420 U.S a
183; Pate, 383 U.S. a 386-87; Hill, 473 So. 2d a 1259 (“Aswas determined in Drope
and [Pate], thistype of competency hearing to deeermine whether Hill was competent at

the time he was tried cannot be held retroactively”).
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B. TheCircuit Court’sFailureto Hold A Competency Hearing

The Circuit Court did not hold acompetency hearing despite Wickham' s repested
behaviors before, during, and immediatdy after trid that established reasonable grounds
to believe that he may not have been competent to gand trid. Prior to trid, the Court
knew that severd defense attorneys resgned from Wickham' s case because they could
not get dong with him. (PC-R 3327.) Wickham refused to be fingaprinted and had to
be forced to do so by deputies (PC-R 4607-11), and he informed balliffs that he would
not attend pretrid proceedings, resulting in the Court ordering his presence “by use of
reasonableforce if necessary” (R 80).

One week prior to trid, the trid court recaived information further indicating
Wickham's mentd illnesses and hisinability to participate in his own defense. Padovano
filed amoation informing the Court that Wickham would rely on the defense of insanity
and that Carbonell had determined that he was insane a the time of the offense. (See PC-
R 4511.) The maotion noted that Wickham had “an extensve psychiatric higory” and that
he had been “involuntarily committed” to amenta hospita for ten years. (PC-R 4510.)
Counsd told the Court that Carbondl had determined that Wickham was competent to
gand trid sx months beforetrid. (1d.) However, Padovano informed the Court that
over the subseguent Sx months Carbone | hed tried “on numerous occasons’ to
administer the MM P! psychologica test to Wickham, but that “[o]n at least four separate
occasons the defendant failed to complete the examination.” (PC-R 4511.) The Court
learned as wdll that Wickham only completed the exam when counsel sat with him “for
Intermittent periods of time during two days.” (Id.)



Asdiscussed supra in Part 111. A. 4, throughout the trid and immediately after
sentencing, the Court observed Wickham engagein irrationd, ingppropriate, and bizarre
behavior and wasinformed by Padovano of the difficulties he had in communicating
with Wickham. (See R 1034-35, 1873, 1888, 1914, 2048; PC-R 3440, 3496.)

Wickham' s behavior raised areasonable ground to believe that he may be
incompetent, because the tria focused on Wickham's mentd hedlth. Thus, the Court
viewed Wickham' s behavior at the same time as the Court heard evidence about
Wickham's schizaphrenia, brain damage, and low intelligence quotient.

The Court deprived Wickham of hisdue processright to afar trid by neglecting to
obsarve the procedures adequate to protect Wickham' sright not to be tried or convicted
while incompetent to sand trid. See Drope, 420 U.S. a 172; Fla. R. Crim. Proc.
3.210(b) (1988); Hill, 473 So. 2d a 1257. The Court’sduty to monitor Wickham's
competency extended throughout the tria process due to the fact that competency can
change over time. See Drope 420 U.S. a 181 (“Even when a defendant is competent a
the commencement of histrid, atrid court must dways be dert to circumstances
suggesting a change that would render the accused unable to meet the sandards of
competency to dand trid.”). The Horida Rulesrequired the Court immediatdly to order
an examination by two or three experts and schedule a hearing once the Court had a
reasonable ground to bdieve that Wickham may not have been competent. SeeH. R.
Crim. Pro. 3.210(b); Tingle v. Sate, 536 So. 2d 202, 203 (Ha. 1988) (noting that under
Rule 3.210 “the question before the court iswhether there is reasonable ground to bdlieve
the defendant may be incompetent, not whether he is incompetent.”  (citations omitted)).

Thus, this Court should find that the Trid Court violated Wickham' sright to due process
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when it did not hold a competency hearing because Wickham presented sufficient
evidence to raise abonafide doubt asto his competency & trid.

Amazingly, at the 3.850 hearing, the State advocated a competency hearing even
though Wickham exhibited sgnificantly lessimproper behavior at the hearing than &
trid. (See PC-R 3623-24) (the State demanding a competency evauation when
Wickham asked to return to deeth row and Riebsame testified that he “had questions’
about Wickham's competency); (PC-R 3795-98) (the State asking for an immediate
competency hearing after Wickham refused to attend the hearing and requesting
that McClaren evaluate Wickham). The State asked for a competency hearing even
though there isa dgnificantly higher standard of competency for a post-conviction
evidentiary hearing. SeeHa R. Crim. P. 3.851(g) (mandating a competency hearing in
capitd collateral proceedings only if the movant’ sinput is necessary to the proceadings).

V. THE STATE PRESENTED FALSE AND MISLEADING EVIDENCE
AND WITHHELD EXCULPATORY EVIDENCE FROM THE DEFENSE

A.  Priminary

After Wickham' strid, prosecutor notes as well as affidavits and testimony from
virtudly dl the key witnesses at the trid indicated that (&) the State put tremendous
pressure on witnesses to come up with testimony that would incriminate Wickham
resulting in false testimony as to the sngle issue that dominated Wickham'strid, and (b)
the State withheld important impeachment information from Wickham' strid counsdl
pertaning to withesses who tetified asto the sameissue.

That issue was whether Wickham shot Heming as a part of acold, caculated and

premeditated plan to diminate awitness and avoid arrest, asthe State argued, or whether
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Wickham acted impulsvely, under the influence of acohol and drugs, consstent with his
undisputed mentd illness and brain damage, as argued by the defense. Inits Findingsin
Support of the Sentence of Degth, the Trid Court completely embraced the Stae' s
theory, based on testimony that Wickham told various people that he intended to kill the
victim of the robbery. The Findings dso rdlied on tesimony that Wickham wasthe
mestermind of afailed plan to escape prison after hisarrest to generdly rgect defense
expert tesimony asto Wickham'simpaired sae. In his Rule 3.850 Mation, Wickham
submitted evidence that the State withheld from Wickham'strid counsd informeation that
could have served to effectively impeach the State withesses who testified on these key
Issues. In denying the Motion, the Circuit Court misapplied the rdlevant legd tests.

B.  Factual Background

1. Tria Tegimony AsToWickham’sPlanning Of TheKilling And
Generally AsTo Wickham's Ability to Plan

During thetrid, severd witnessestedtified that Wickham intended and planned to kill
the victim of the planned robbery in order not to leave witnesses. Tammy Jordan, aco-
defendant, testified that Wickham told her: “there might be akilling involved init.” (R
1191)) Lary Schrader, ancther co-defendant, testified that Wickham told him (after the
fact) that “there wouldn’t be no witnesses to testify againgt him.”

Obvioudy perceiving aneed to bolster these testimonies, the State introduced
testimony from Wickham' s cellmates, to whom Wickham dlegedly confessed about his
crime: John Hanvey tedtified that Wickham conveyed to him and to two other cdlmates
(Michadl Moody and Darndl Page) that Wickham had told Sylvia Wickham (another co-
defendant) that “he would not leave any witnesses behind’ (R 1324); Moody tetified in
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the samevein (R 1613). The State dso relied on Hanvey, Moody and ancther prisoner,
Wallace Boudreaux, ™ for tesimony that Wickham masterminded afailed plan to escape
from prison (see R 1290-91, 1323-24), and later used that testimony to refute Wickham's
clam that he did not have the capecity to plan (R 1656).

The Court specificaly and heavily rdied on these testimoniesinits Findings. in
establishing the aggravating factor thet the “ capitd fdony was committed for the purpose
of avoiding or preventing alawful arex” (R 248); in establishing the aggravating factor
that the * capitd fdony was committed in acold caculated, and premeditated manner” as
establishing “* heightened’ premeditation” (R 249-50); implicitly in rgecting both
datutory mitigating factors connected to menta deficiencies, finding Carbonel’s
tesimony that Wickham is unable to premeditate and plan akilling “conclusory,”
“without foundation, believability or credibility” (R 250); and once morein
distinguishing Wickham from the other co-defendants finding that “none of them
suggested that Morris Heming be killed” (R 251).

In short, the testimony of these specific witnesses was essentid to the State's
agument for the deeth pendty, and for thetrid Court’ sfindings. Had the State
pearformed its condtitutiona obligation to share materia information in its possesson
about the witnesses, counsd would have been able to effectively impeach the witnesses
who testified on this point, and effectively undermine the clam that Wickhamisa
cdculating, cold blooded, criminad mastermind.

Boudreaux and Hanvey were cdled by the Sate in its case in chief (R 1266-1311,
1321-30.) Moody was cdled by the Sateinitsrebuttd case. (R 1611-19.)
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C. TheSateWithhdd Impeaching Evidence From The Defense

Asheexplained in his Rule 3.850 hearing testimony, defense counsd wanted for
obvious reasons to dicit any benefit that Boudreaux, Hanvey, and Moody hoped to gain
from testifying for the State in order to discredit their credibility in the eyes of thejury.
(PC-R 4028-29, 4040-43))

1.  Wallace Boudreaux

At trid, Wadlace Boudreaux testified over objection that hisfirst contact with
Wickham was when they “taked about the possibility of escape” (R 1267.) Boudreaux
then testified that Wickham confessed to him in jall, explaining how he planned the
robbery. (R 1293-94.) On cross, Boudreaux denied that he testified in the hope of
benefiting from his cooperation with the Sate, testifying: “[t]he possbility wasthere but
that was not my intention, to recaive abreek” (R 1308). Padovano asked, “You just did it
out of the goodness of your heart?” Boudreaux responded:

| took agood look a mysdf and | seen that, wdl, Wally, it's aoout time
you started doing this different, you know. You're not redly
accomplishing anything Stting here in jail looking at the penitentiary again.
What' swrong? What are you doing wrong?

And s0 | decided to try and change my life around alittle bit, to try and
redly rehabilitate mysdf by being honest. Not only with me, mysdlf, but
with other people concerning theincidencesaswdl. That'swhy | decided
to become a snitch, to reved the truth, no matter what it codt. (R 1308.)

In redirect, Boudreaux testified that he had dready been sentenced in his case “and
the judge exceeded the guiddinesin my sentence, and | did recaive an extendve
sentence” (R 1309.)

That testimony was mideading, but Padovano was not provided the information with

which to impeach it. At the Rule 3.850 hearing, documentary evidence was presented
63



about the charges that Boudreaux had faced in two different crimina cases and their
resolution. The court filein Boudreaux’ s grand theft case, Case No. 86-4235 (PC-R
7010), was introduced into evidence, aswell asthe February 17, 1988, PrePlea
Investigation in Case No. 87-787. (PC-R 7089.) The Pre-Plealnvestigation was marked
“confidentid.” (PC-R 3906-07.) Padovano tedtified that he would not have had accessto
the confidential Pre-Plea Investigation unless access was specidly provided by the State.
(PC-R 4030-31.) Also introduced into evidence were records from the Department of
Corrections regarding Boudreaux showing the sentences hereceived. (PC-R 7109-53.)
According o the Pre-PleaInvestigation, in February 1987 Boudreauix attempted to
escape from jail by congpiring with friendsto kill a prison guard who was taking
BoudreaLix to recelve an x-ray a alocd radiology dinic. This attempted escape/murder
occurred while Boudreaux was in jail on grand theft chargesfiled in October of 1986.
(PC-R 7010.) In CaseNo. 87-787, Boudreaux was charged with conspiracy to commit
firdt degree murder, aiding an escgpe, congpiracy to commit an escape, attempted escape,
and posession of afirearm by aconvicted felon. (PC-R 7090.) A guiddine score sheet
showed asentence of 12-17 years. In the Pre-Plea Investigation, Boudreaux' s attorney
advised that the State had agreed to drop the conspiracy to commit murder charge. The
Pre-Plea Investigation dso induded the following statements from law enforcement

personnd:

Captain Howard Schlech of the Leon County Jail was contacted. Captain
Schieich described the defendant as avery dangerous person in whom he
would not trust. Lt. Lowdll McDondd, of the Leon County Sheriff Office
was contacted. Lt. McDondd stated that the subject is a dangerous person.
Lt. McDonad recommends that the subject be given alengthy prison
santence. (PC-R 7098.)
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The records from Case No. 86-4235 included a judgment dated October 20, 1988,
showing an entry of anolo pleato grand theft. (PC-R 7080.) A separate document inthe
court file shows that the nolo pleawas entered on August 11, 1988. (PC-R 7086.) The
sentence accompanying the judgment reflected the impaosition of afive-year term of
incarceration, concurrent to the sentence in Case No. 87-787. (PC-R 7082.)

The DOC records include the judgment and sentence from Case No. 87-787. (PC-R
7111-13)) Thisjudgment isaso dated October 20, 1988. It reflected that anolo plea had
been entered asto 1) conspiracy to commit an escape; 2) atempted escape; 3) possession
of firearm by a convicted fdon; and 4) use of firearm in commisson of afdony. (PC-R
7111.) The sentence imposed on count 3 was aterm of five yearsincarceration, with
another five years of incarceration on count 4, but impogtion of the sentence on counts 5
and 6 were withheld. The sentence included the recommendetion that “the defendant not
be placed in an inditution where there are people he testified agang.” (PC-R 7115.) The
list of names et forth included Jerry Wickham and his co-defendants. (PC-R 7115.)
Also induded in the DOC records was a document “From Leon Co Jall” which stated:

7/31/88 Inmeate has been housed in Jefferson Co. Jal for us. Inmate
was atempting to escape. Staff at Jefferson Co. Jall intercepted
informeation concerning escape, Jefferson Co. brought inmate back to LCJ.

8/1/88 Inmate will be housed in max custody and treated as an
escaperisk. Advised dl shifts on his ability to harm the staff.
(PC-R 7150.)

Padovano testified that he deposed Boudreaux on June 29, 1988. (PC-R 4032.)
During the deposition, Wickham' s prosecutor indicated to defense counsd that he did not

know “what isgoing on in terms of the plea agreement or any sort of pleanegotiationsin
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the case because heis not the assigned prosecutor.” (PC-R 4032.) The prosecutor also
advised defense counsd that Boudreaux was represented by counsd who was not present
for the deposition (PC-R 4033.) Accordingly, Wickham' satorney did not question
Boudreaux about the facts of the cases pending againgt him. (PC-R 4034.) (“I thought |
had an obligation to Boudreauix not to do that without his counsdl present.”)

Padovano tegtified that hedid not recal having any information regarding the fact that
acongpiracy to commit firstdegree murder charge had been pending againgt Boudreaux
and had been dropped by the State. (PC-R 4036.) Padovano aso tedtified that he did not
recdl having any information that in July 1988, severd months before his testimony
agang Wickham, Boudreaux atempted an escagpe from the Jefferson County jal where
he was being housed. (PC-R 4036.)

2. John Hanvey

Hanvey, another cdlmate, testified that Wickham told him that he had said to hiswife
prior to the killing, “that he would not leave any witnesses behind; that whoever stopped,
that hewas going tokill.” (R 1324.) During cross examination, defense counsel asked
Hanvey why hewasinjal. Hanvey responded, “[€]lscape and aggravated battery.” (R
1329.) When asked about the escape, Hanvey explained: “It wasn't escgpe from ajall. |
walked away from awork-release center.” (R 1329))

That testimony was mideading. Hanvey left out of his tesimony that he had been
permitted to enter a nolo plea to escgpe and misdemeanor battery and received awithhed
adjudication on the condition that he “cooperate with [the] State and testify truthfully.”
(PC-R 4509, PC-R 4040.) At the Rule 3.850 hearing, the file maintained by the clerk of

court in Sate v. Hanvey, Case No. 87-2905CF, was introduced into evidence. (PC-R
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4477.) Inthe Information, Hanvey was charged with one count of escagpe and one count
of aggravated battery with a deadly weapon. (PC-R 4479.) According to the crimind
complaint, the alleged aggravated battery occurred on duly 25, 1987, when Hanvey struck
“the victim about the head gpproximately five timeswith a heavy iron skillet, goprox. ten
inchesin diameter.” (PC-R 4486.) “The victim received lacerations and acontuson to
the forehead and was trangported to T.M.R.M.C. by ambulance” (PC-R 4486.) This
incident occurred while Hanvey was serving “three years on 24 counts of forgery,
uttering aforgery.” (PC-R 4480.) At thetime Hanvey wasonwork release. A
judgment dated May 25, 1988, indicated that Hanvey entered anolo pleato escgpe and to
misdemeanor battery (alesser offense). This judgment showed that the court “withheld
sentence’ and gave Hanvey 1-2 years of “community control” inlieu of jal in exchange
for his agreement to “cooperate with [the] State and testify truthfully.” (PC-R 4507-09.)

At the Rule 3.850 hearing, Padovano observed that whether or not aded exiged that
could be dearly linked to the Wickham case, the information itsaf would till have been
potent impeachment evidence. (PC-R4041.) Further, Padovano acknowledged that
Hanvey’ s previous convictions of forgery were likely admissible under the rules of
evidence as crimes of dishonesty, but he did not recdl if he was provided any information
regarding Hanvey' s convictionsfor forgery. (PC-R 4038-39.)

3. Michad Moody

Moody was the third of Wickham's celmates cdlled by the State to tetify a tridl.
Defense counsd crass examined Moody as to whether he recelved aded for his
testimony. (R 1615-17.) Moody acknowledged that his lawyer atempted to make aded

withthe State. (R 1615.) However, “[t]lhe State said they weren't going to buy apigina
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poke” (R1616.) So“I told the State about it beforethey cut aded.” (R 1616.) Moody
testified that in response, the State “didn’t say they were going to give me any clear-cut
ded.” (R1617.) On redirect, Moody testified that he got “[t]hree ten-year sentencesand
elght five-year sentences, running concurrent.” (R 1618.) He said that he essentidly
received “aten-year sentence” (R 1619.) In recross, defense counsd asked, “[w]hat
was the maximum pendty” for the crimes with which Moody had been charged. Moody
answvered, “Tenyears” (R 1618.) When asked if he got the maximum, Moody testified,
“| think | did.” (R 1618.)

That testimony was mideading. At the Rule 3.850 hearing, documents were
introduced regarding the sentence that Moody recaived. On June 20, 1988, Moody wrote
his sentencing judge and explained that he was sentenced to 20 years, when his
expectation, based on negotiations with the Sate, was to have his pendty run
concurrently, so that he will serve only 10 years. (PC-R 7203-04.) Theletter was
stamped as received by the Circuit Court on June 23, 1988. On June 22, 1988, Moody’s
attorney filed aMation to Amend Sentences. (PC-R 7201.) This motion explained that
nothing appeared in the June 9, 1988 sentence indicating that it was concurrent to the
April 21, 1988 sentence. As areault, “ Defendant isfacing a twenty-year (20) sentence.”
(PC-R 7201.) However asthe motion explained, the agreement worked out with the
Sae wasfor Moody to receive “atotd sentence of ten (10) yearson dl of the above-
cited cases’ (PC-R 7201.) The motion represented that Assstant State Attorney
Poitinger had been fully advised and authorized counsd to advise the court that he had no
objection to the mation. On June 23, 1988, Moody’ s sentence in dl of the caseswas
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reduced to 10 years. (PC-R 7200.) Thus, afew months prior to Wickham'strid, and
with the specific acquiescence of the State, Moody’ s sentence was cut exactly in half.

At the evidentiary hearing, defense counsd testified that he did not recal having the
motion to amend the sentence and/or the order amending sentence. (PC-R 4044.)

4, Tammy Jordan

Tammy Jordan was one of Wickham' s co-defendants. She testified againgt Wickham
after pleading guilty to second degree murder. At the evidentiary hearing, handwritten
notes by the prosecutor of what Tammy Jordan had to say were introduced. (PC-R
4423 These notes were dated February 11, 1988, and set forth in the margin “w/ Lyn
Thompson & Raph Johnson/ Tammy Jordan.” The prosecutor confirmed that the notes
werein his handwriting. (PC-R 4423.) Jordan was the sole co-defendant to testify & trid
that Wickham had dlegedly said “[t]here might be akilling involved init.” Prior to the
February 11, 1988 meeting with the State, Jordan had three recorded interviews with the
police in whichshe did not mention anything about premeditation or that there might bea
killing. Thesewords gppear for the firgt time in the chronology in the trid prosecutor’'s
handwritten notes dated February 11, 1988. (PC-R 4423.) There was no evidence that
these notes were disclosed to Wickham's defense counsd.

' Tammy Jordan's pleaagreament, signed on March 22, 1988, was introduced as
Def. Ex. N. (PC-R 4424.) Approximatdy one month after the February 11
interview, Jordan entered a gquilty pleato second-degree murder and armed
robbery in lieu of afirs-degree murder prosecution. In exchange for thisplea, she
agreed to “testify fully, completdly and truthfully . . . againg any and al parties
involved in the murder of MorrisHeming.” (PC-R 4428.)
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D. TheSate'sDueProcessObligation
1 Disclose Favor able Information To The Defense

In order to insure afair trid, certain duties are imposed upon the prosecuting atorney.
The prosecutor must disclose to the defense information “that is both favorable to the
accused and ‘ materid ether to guilt or to punishment.”” United Satesv. Bagley, 473
U.S. 667, 674 (1985), quoting Brady v. Maryland, 373 U.S. 83, 87 (1963). See Kylesv.
Whitley, 514 U.S. 419, 438 (1995) (“the prosecution’ s respongbility for falling to
disclose known, favorable evidence risng to a materid level of importanceis
inescapable’). ™ Asaresult, constitutional violation occurs when:

The evidence a issue [wag] favorable to the accused, ether becauseit [wag|
exculpatory, or because it [was] impeaching; that evidence [was]
suppressed by the State, either willfully or inadvertently; and prgudice| |
ensued. Srickler v. Greeng 527 U.S. 263, 281-82 (1999).

12

The prosecutor has a“duty to learn of any favorable evidence known to the others
acting on the government’ s behdf in this case, including the police’. Kylesat 437.
The prosecutor has an obligation to learn of any favorable evidence known by
individuas acting on the government’ s behdf and to disclose any exculpatory
evidence in the State' s possesson to the defense. Srickler v. Greeng 527 U.S.
263, 280 (1999). A prosecutor specific knowledge of the favorable evidence does
not matter, if the favorable evidence isin the possesson of other State agents.
Kyles 514 U.S. a 438-39 (“ Since, then, the prosacutor has the meansto discharge
the government’ s Brady responghility if he will, any argument for excusing a
prosscutor from disclosing what he does not happen to know about boils down to
apleato subdtitute the police for the prosecutor, and even for the courts
themsdves, asthe find arbiters of the government’ s obligation to ensurefair
triads.)
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Under Srickler, defense counsa’ s diligence is not an dement of aBrady daim.*?
“When police or prosecutors conced sgnificant exculpatory or impeaching materid in
the Stat€' s possession, it is ordinarily incumbent on the State to set the record straight.”
BanksV. Dretke 124 S. Ct. 1256, 1263 (2004).14

Exculpatory and materid evidence is evidence of afavorable character for the
defense which creetes areasonable probability that the outcome of the guilt and/or
sentencing phase of the trid would have been different. Garciav. Sate, 622 So. 2d 1325,
1330-31 (Ha 1993). Thisstandard is met and reversd is required once the reviewing
court concludes that there exists a*“ reasonable probability that had the [unpresented]
evidence been disclosed to the defense, the result of the proceading would have been
different.” Bagley, 473U.S. a& 682.7

This Court has found Brady violated where the prosecutor’ s notes from an interview
of awitness contained impeaching information that was favorable to the defense and
where the failure to disclose the information contained in those notes undermined

3 But of course, if defense counsel was not diligent, his performance was deficient

and failed to meet the condtitutiond standards imposed upon him. Satev.
Gunsby, 670 So. 2d 920 (Ha 1996).

¥ Accordingly, “[t]he prudent prasecutor will resolve doubtful questionsin favor of

disclosure” United Satesv. Agurs 427 U.S. 97, 108 (1976). “[A] prosecutor
anxious about tacking too close to the wind will disclose afavorable piece of
evidence” Kyles 514 U.S. a 439.

> “Thequestion is not whether the defendant would more likely than not have
recaived a different verdict with the evidence, but whether inits aosence he
recaived afair trid, undersood as atrid resulting in averdict worthy of
confidence” Kylesv. Whitley, 514 U.S. 419, 434 (1995).
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confidence in the rdiability of the outcome of thetrid. Youngv. Sate 739 So. 2d 553
(Ha 1999).%¢ Indeciding whether collaterd relief iswarranted, “ courts should consider
not only how the State’' s suppresson of favorable information deprived the defendant of
direct rdlevant evidence but aso how it handicgpped the defendant’ s ability to investigate
or present other aspects of thecase” Rogersv. Sate 782 So. 2d a 385.17  Further, the
undisclosed favorable information not heard by the jury must be evaduated “ collectively,
not item-by-item” in deciding whether rdlief isgranted. Kylesv. Whitley, 514 U.S. a
436; Young v. Sate, 739 So. 2d a 559.
2. Correct falseor mideading evidence,

In Giglio v. United Sates, 405 U.S. 150, 153 (1972), the Supreme Court
recognized that the “ deliberate deception of acourt and jurors by the presentation of
known fase evidence isincompatible with ‘ rudimentary demands of jusice” Asthe

Supreme Court explained, a prosecutor is.

1 This Court has not hesitated to order new tridsin capita cases wherein confidence

was undermined in the reliability of the verdict as aresult of the prosecutor’s
failure to disclose exculpatory evidence. Floydv. Sate, 902 So. 2d 775 (Ha
2005); Mordenti v. Sate 84 So. 2d 161 (Ha 2004); Cardona v. Sate, 826 So. 2d
968 (Ha 2002); Hoffman v. Sate, 800 So. 2d 174 (Ha 2001); Satev. Hugins,
788 S0. 2d 238 (Fla. 2001); Rogersv. Sate 782 So. 2d 373 (Fla 2001); Satev.
Gunsby, 670 So. 2d 920 (Ha 1996); Gorhamv. Sate, 597 So. 2d 782 (Ha 1992);
Roman v. Sate 528 So. 2d 1169 (Ha 1988).

7 Favorableinformation subject to disclosure indudes information giving rise to

Impeachment presentabl e through cross-examination chdlenging the
“thoroughness and even the good faith of the [police] investigation.” Kylesv.
Whitley, 514 U.S. a 446. See Scipio v. Sate 928 So. 2d 1138 (Fla 2006). Itdso
includes undisclosed contact between the State and awitness. The existence of
undisclosed contact could be used to suggest that acrosstime *the prosecutor hed
coached” the witnessasto what to say. Kyles 514 U.S. a 443,
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the representative not of an ordinary party to acontroversy, but of a
sovereignty whose obligation to govern impartidly is as compdling asits
obligation to govern a dl; and whose interes, therefore, in acrimind
prosecution isnot that it shal win acase, but that justice shdl be done.
Berger v. United Sates 295 U.S. 78, 88 (1935).'8

Where a prosecutor intentionaly or knowingly presented fase or mideading
evidence or argument in order to obtain a conviction or sentence of desth, due process
was violated and relief required unless the error is harmless beyond a reasonable doulbt.

Kylesv. Whitley, 514 U.S. 419, 433 n.7 (1995).

E. TheCircuit Court’sAnalyss Employed TheWrong L egal Standard
Under both Brady and Giglio

In addressing Wickham' s due process claim, the Circuit Court treeted it soldly asa
Brady clam. It then addressed only certain aspects of Wickham' sdlegations.

Hirg, the Circuit Court took up dlegations regarding Hanvey. After discussing
testimony from the evidentiary hearing as to whether or not there was “aded” between
Hanvey and the State, the Circuit Court concluded:

The court will not infer from notations on a plea agreement entered into
eight months prior to the Wickham trid, that * cooperate with the State”
referred to cooperation in the Wickham trid.  Accordingly, the defendant
has not proven his dlegation that the State failed to disclose aded with
Mr. Hanvey and the Brady clam is denied.

(PC-R 7740-41.)

18

The prosecution has a duty to dert the court, the defense, and thejury when a
State’ switness gives fase testimony, Napue . lllinois, 360 U.S. 264 (1959). The
Sate “may not subvert the truth-seeking function of thetrid by obtaining a
conviction or sentence based on deliberate obfuscation of rdevant facts” Garcia
v. Sate, 622 So. 2d 1325, 1331 (Ha 1993). A prosecutor is prohibited from
knowingly relying upon fase impressonsto obtain aconviction. Alcorta v.
Texas 355 U.S. 28 (1957).
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Thisisamisgpplication of Brady, under which the question is not whether the
undisclosad information demongtrated that the witness had “adedl”, but whether the
undisclosed information was favorable — that is, whether it tended to impeach the witness
insomefashion. One way to impeach awitness isto demondrate that the witness had
reason to curry favor with the State. Davisv. Alaska, 415 U.S. 308, 317-318 (1974).
There, the Supreme Court Sated:

we do conclude that the jurors were entitled to have the benefit of the
defense theory before them o that they could make an informed judgment
asto the weight to place on Green'stestimony which provided "acrucid
link inthe proof . . . of petitioner'sact.” Douglasv. Alabama, 380 U.S, &
419. The accuracy and truthfulness of Green's tesimony were key eements
in the State's case againg petitioner. (footnotes omitted)

It is not amatter of Mr. Wickham proving bias or proving the underlying fact of bias
or motive being usad to impeach a State switness. The defense is antitled to present
circumstances that it can argue affords a basis for an inference of bias or motive.!® Under
Kyles the materidity andyss of aBrady cdlam requires looking a the undisclosed
information from the defenses perspective and seeing how the defense could have used
the information had its existence been disclosed.® Thefact that Hanvey's sentence was

conditioned upon his agreement to “cooperate with [the] State and testify truthfully”, was

19 InKyles, 514 U.S. a 442 n. 13, the Supreme Court noted that the undisclosed
Brady materid “would have reveded at least two motives’ for awitnessto come
forward to implicate Kylesin the murder, i.e. “[t]hese were additiond reasons|[for
the individual] to ingratiate himsdlf with the police’.

% Throughout the materidity andysisthat the United States Supreme Court
conducted in Kyles, the Court consdered how the defense “could have’ used the
Brady materid a trid, what “ opportunities to attack” portions of the State’' s case,
and what the defense “ could have argued.” 514 U.S. a 442 n. 13, 446, 447, 449.
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amatter that demondrated that he had reason to curry favor with the State when he
testified goproximately sx months later & Mr. Wickham'striad on behdf of the Sate .
(PC-R 4509.)*

Even though the Circuit Court did not address the aspect of the Hanvey clam
premised upon Giglio, it isadso dear that aGiglio violaion is not dependent upon the
answer of the ampligtic question as to whether or not there was“aded”. The touchstone
of aGiglioclam iswhether or not the State falled to correct fase or mideading
testimony or evidence.

Second, the Circuit Court misgpplied the law inits brief discusson of the due process
clams premised upon Boudreaux. The Circuit Court stated:

Judge Hankinson testified that he did not recdl any agreements with

Mr. BordeaLix [Sc] but if any plea agreements had been entered into they
would have been disclosed to the defense. (Attachment QQ - Ev. Hr. At
141-142). Thedefendant did not introduce any evidencethat the State
willfully withheld any information. (PC-R 7741) (emphass added).

Whether the State acted “willfully,” however, isnot the rdevant tes. Under Srickler,

adue process violation occurs when: “The evidence at issue [was] favorable to the

2L tisTt amatter of what the State says about the undisclosed information, it isa
question of how the defense “could have’ used the undisclosed information and
what “ opportunitiesto attack” portions of the Stat€' s case would have arisen. Itis
amaiter of what the defense “could have argued” if the undisclosed information
had been disclosed. Kylesv. Whitley, 514 U.S. a 442 n. 13, 446, 447, 449,

2 Certainly this Court understood that in Garcia v. Sate 622 So. 2d at 1331-32 (the
prosscutor cannot obtain a conviction based on “ddiberate obfuscation of relevant
facts’). Under due process, the prosecution has aduty to dert the court, the
defense, and the jury when a State switness gives fa se testimony, not just when
the witness has“aded” with the State. Napue. lllinois, 360 U.S. 264 (1959).
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accused, ether because it [was] exculpatory, or because it [was] impeaching; that
evidence [wag| suppressed by the State, either willfully or inadvertently; and prgudice [
] ensued.” Srickler, 527 U.S. a 281-82 (emphasis added).

F.  Application Of TheProper Brady Standard

Under the proper Brady andyss the court should firgt identify each bit of favorable
evidence that the State did not share with the defense, and then conduct acumuletive
andydgsof dl of the undisclosed information in order to determine whether the
undisclosed information in its totality undermines confidence in the trid’ sfairness.
Given the sgnificance of Boudreaux, Hanvey, Moody, and Tammy Jordan to the State's
case in rebutting the defense’ s menta hedlth expert at the guilt phase, and particularly in
establishing aggravating circumstances that warranted imposing the deeth sentence,
confidence must be undermined in the outcome.

At the evidentiary hearing, Wickham established that awedth of favorable
information was in the State' s possession that could have been used by the defense to
impeach various State witnesses, including:

1) theextent of Boudreaux's potentid crimind liability in October of
1988 when he entered his negotiated plea and the conspiracy to commit
first degree murder charge was dismissed,;

2  thedaementsby law enforcement officersthat Boudreaux was not
trustworthy and deserved alengthy prison sentence;

3  therequirement contained in his sentence that Boudreaux was not to
be housed with Wickham and others who he was testifying againg;

4)  thefact tha Boudreaux had again atempted to escgpe in July of
1988, and no charges were filed regarding the maiter;
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5 Hanvey’s potentid crimind liability when he entered his negotiated
pleain May of 1988, for charges ariang to facilitate an escape he struck
“the victim about the head gpproximately five timeswith a heavy iron
skillet, goproximately ten inchesin diameter” (Def. Ex. P);

6)  thereduction of the aggravated battery charge to a misdemeanor
when Hanvey pled;

7) Hanvey’ s prior convictions on 24 counts of forgery, “ utteringa
forgery” (Def. Ex. P);

8  theagreed upon sentence of 1-2 years of “community control” that
Hanvey recaived in exchange for his agreement to “ cooperate with [the]
State and tedtify truthfully” (Def. Ex. P)(T. 766-69);

9  thepotentid crimind liability Moody faced when he entered his
negotiated pleaand received aten-year sentence;

10) theassgance Moody received when DOC interpreted the sentence
that he recaelved as a 20-year sentence;

11) the satement in the motion to amend Moody’ s sentence thet there
was an “agreement worked out with the State was for Moody to receive‘a
total sentence of ten (10) yearson dl of the abovecited cases” (Def Ex.
Z7);

12) theagppearance of astatement by Tammy Jordan that Wickham had
sad “There might be akilling involved in it” in handwritten notesfrom her
February 11, 1988 meeting with the State.

The undisclosed Pre Plea Agreement regarding Boudreaux could have been powerful
impeachment evidence againgt Boudreaux' s clamsthat his motive for testifying was to
turn hislifearound. The jury never heard that Boudreaux had been caught (and
confessed) to trying to escgpe from jail by killing his prison guards less than ayear prior
to taking the and againgt Wickham. (SeePC-R 7089-7108.) Moreover, law
enforcement officias had made statements that Bourdreaux was untrustworthy and
deserved alengthy prison sentence. Obvioudy, when he made his ded with the State, he
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was aware of these negative comments that would have warranted finding a means of
curry favor with the State. 1t is very likely that this information would have impacted the
jury’s perception of Boudreaux' stestimony. Then while facing substantia crimina
ligbility, Boudreaux made another escape attempt right before he worked out his plea
agreement, and less than five months before testifying against Wickham. Certainly, a
jury could have found Boudreaux’ swillingness to kill to get out of prison, informative as
to hiswillingnessto lie on the sand to reduce his sentence on his atempted escgpe and
murder case.

But this was not the extent of the undisclosed information. Hanvey had received a
three-year sentence for 24 counts of forgery, a crime involving dishonesty, which could
have been presented to the jury asimpeachment. The State dso failed to disclosethat it
was a a meeting between the prosecutor and Tammy Jordan and her atorneyswhile
discussing a negotiated settlement that Jordan first made any mention of an dleged
gatement by Wickham anticipating akilling in the planning stages of the crime,

Each one of the State’ sfailures to disclose favorable information to the defense
precluded the presentation of impeachment evidence.  Thisadone would have given the
defense the argument that if these witnesses are so willing to obfuscate and decelve to
help the State, ther testimony regarding what Wickham did or did not say is entirdy
unworthy of belief.
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G. Application Of TheProper Giglio Standard

The Circuit Court inits order denying relief ignored Wickham' s due process
arguments premised on the Giglioline of cases® Under Gigllio, due process precludesa
prosecutor from presenting false or mideading evidence or argument. Thisis becausethe
“deliberate deception of acourt and jurors by the presentation of known fase evidenceis
incompatible with ‘ rudimentary demands of justice.” Giglio, 405 U.S. a 153.

Here, the record clearly demondtrates instances in which State witnesses presented
fdse, or a the very least mideading, tesimony, as detailed above® and which were never
corrected by the State. WWhen a conviction is obtained through the “knowing use’ of fdse
evidence, the conviction “must be asdeif thereisany reasonable likelihood thet the
fase testimony could have affected the judgment of thejury.” Bagley, 473 U.S. & 678
(citing Agurs 427 U.S. a 102) (emphads added). If thereis*®any reasonable likelihood”
that uncorrected fase and/or mideading argument affected the jury’ sdetermination, a
new trid iswarranted. Accordingly, if the prosecutor knowingly presentsfaseor
mideading evidence or argument in order to obtain a conviction or sentence of death, due
processis violated and the conviction or desth sentence must be set aside unless the error
is harmless beyond areasonable doubt. SeeKyles 514 U.S & 433 n. 3.

Here, the jallhouse informants presented grosdy mideading testimony about the State

of tharr conviction and their motives for testifying. Hanvey’scdam minimizing the

#  Within Clam IX of hisamended mation to vacate, Wickham pled due process
violations under both Brady and Giglio. (PC-R 1103.)

24 Under Alcortav. Texas, 355 U.S. 28 (1957), any technica distinction between
fase testimony and testimony that technicdly isnot false, but just mideading, i.e
obscuring or obfuscating the truth, is meaningless for purposes of due process.
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escape charge that had been pending was fase by omisson. The escape charge did not
arise merdy because he walked away from work release. The charge was accompanied
by an aggravated battery charge arising from his use of afrying pan as a deadly wegpon
which he used to pound the head of the person charged with monitoring him. Entirdly
left out of histestimony was the fact that the aggravated battery charge was reduced to a
misdemeanor and he received a sentence of 1-2 years of community control in exchange
for cooperating with the State,

Additiondly, the State failed to disclose the fact that Moody' s tesimony that the 10-
year sentence he recaived was the maxima pendty for the felonies he committed was
mideading, and that it was not true that he sood to gain nothing by testifying againgt
Wickham. Hefaced subgtantidly greater crimind liability; infact & one point, he
recaived a 20-year sentence, which he quickly sought to have reduced because it was
contrary to what had been worked out.

These uncorrected testimonies cannot be harmless beyond a reasonable doubt. The
witnesses' testimony went to the guilt phase issue of premeditation, in that they indicated
that while he wasin Sammer 4, Wickham had confessed the killing and had told Sylvia
Wickham in advance that he planned to kill anyone who stopped to asss them. This
evidence was dso crucid to the State' s attempt to show heightened premeditation & the
guilt phase of trid, and heightened premeditation involved in the “ cold, caculating and
premeditation” aggravating circumstance used a the penaty phaseto judtify adeath
sentence. Thetrid court’sincusion of the jailhouse informants' testimony in itsfindings
in support of Wickham' s death sentence demondtrates the importance of ther testimony

to the State’ scase. (R 248.) Had the State corrected the mideading testimony of these
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witnesses asit should have, it would have severdy hindered the State' s attempts to show
both premeditation of the killing and aggravating circumstances meriting a sentence of
death. Such afalure cannot be deemed harmless beyond areasonable doubt.

VI. THESTATE INAPPROPRIATELY PRESSURED WITNESSESTO
TESTIFY AGAINST WICKHAM AT TRIAL AND NOT TO TESTIFY
ON HISBEHALF AT THE RULE 3850 HEARING

After thetrid, Tammy Jordan, Jmmy Jordan, Larry Schrader, Michad Moody, and
John Hanvey sgned sworn statements in which they described how the State put
tremendous pressure on each of them to testify againg Wickham. As stated above (Part
V.B.1) these witnesses' trid testimony provided the foundation for Wickham' s death
sentence. During the Rule 3.850 hearing the State went out of itsway to deter these
witnesses from testifying. The Circuit Court denied Wickham his due processrights by
dlowing the State to use threats of crimind prosecution, arrest, and withdrawa of plea
agreements to slence witnesses who were willing to testify about prosecutorid abuse.
Furthermore, the Circuit Court refused to make any findings of fact concerning
admissible evidence asto prosecutorid abuse, remarking tersdy that “the Court will not
addressthiscdam asitislegdly insufficient.” Both of the Court’ s decisons condtitute

clear errors.

A.  Four Crucial Witnesses Gave False Tesimony At Trial And Were
Deterred From Correcting It At The Rule 3850 Hearing

1.  TammyJordan
Tammy Jordan arrived at the courthouse on June 4, 2004 reedy to tedify in
accordance with her May 17, 1995 affidavit and May 26, 2004 depogtion.  In her 1995
dfidavit she corrected her trid testimony, saying
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| never heard any tak about anybody maybe getting killed or hurt. | hed
my baby with me, and if | had heard anything about there being a shooting
or anything like that, | would never have flagged down Mr. Hemming that
day. All | knew wasthat we were out of money and out of gas and we
were gonna ask someonefor help. . . . | let [the prosecutorg] talk meinto
that Stuff about us having aplan and | testified theway | did at trid because
| thought it would help me, but what | am saying now isthe truth of the
meatter. (SeePC-R 7357-60)

At her depostion -- only aweek before the hearing — she confirmed her affidavit by
denying “any recollection of anybody taking about the posshility of there being a
killing” as part of the robbery. (See PC-R 4269.) Shelater specificaly denied her trid
testimony that Wickham had said “there might be akilling.” (PC-R 4330.)

Y et when she was ready to take the stand, the prosecutor pressed the Court to instruct
the witness on therisk of perjury. Given that the State had not charged Jordan with
perjury after her 1995 affidavit, the State' s zedl to protect the withess was transparently
an attempt to scare Jordan of f of the witness stland and preclude Wickham from
presenting Jordan as a witness who would reved the Stat€ s use of coercivetecticsand

disregard for the truth. At the prosecutor’ singstence, the Court instructed Jordan:

TheCourt: Thereisachance, | don't know whether it isared possibility
or not, but the generd ideaisthat if somebody says something under oath,
says onething, and then later they say something under oath and it isvery
different, that could be what they cdl perjury, whichisacrime. Do you
understand that concept? Do you understand what I’ m talking about?

T.Jordan: Wha, | can go back tojal?

TheCourt: Possbly, if you commit acrime. And if the crimeis perjury,
perjury is punishable by jall.

(PCR 3788)
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Tammy Jordan then met with counsel and invoked the Ffth Amendment and

withheld her exculpatory testimony.
2. Michad Moody

Michad Moody likewise arrived to the evidentiary hearing reedy to tedtify in
accordance with hisrecent April 28, 2004 affidavit. In his affidavit Moody reveded that
histrid tesimony was influenced by the prosecutor’ s promise of agood dedl, saying “I
told the judge and jury that [Wickham| confessed to me but henever did. . .. Itwas
meade very dear to methat if | would testify that Wickham confessed to me that | would
get agood ded onmy cases” (PC-R 7372))

Confronted with Moody’ s affidavit, the State asked that he be warned asit did with
Jordan, and for the same reasons, even though, aswill be outlined in greater detail below,
Moody' s testimony posed no risk of perjury. A lawyer was assigned, and Moody
promptly refused to testify. (PC-R 3747-50.) Wickham was again deprived of awitness
for his defense

3. JimmyJordan

Jmmy Jordan was a0 prepared to testify at adepogtion in Georgia, and later a the

hearing in line with his May 17, 1995 affidavit in which he Sated:

[T]here was never any talk about killing or hurting anybody [...] After |
was arrested, the prosecutor threstened me. Hetold methat if | didn't
cooperate and testify againg Jerry, he would seek the degth pendty. | was
redly scared and | did what they told meto do. (PC-R 7355.)

This affidavit did not result in perjury chargesin 1995. Moreover, the State has not
argued and cannot argue that the affidavit specificaly contradicts any of histrid
testimony; it merely corroborates the State' s use of coercivetactics.
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Y et, when the prosecutor and counsd for Jerry Wickham deposed Jmmy Jordan in
Georgia, the prosecutor over the objections of Wickham's counsdl, badgered the witness
into slence. The prosecutor presented the witness— aman with an eighth-grade
education— with acopy of the Horida gppdlate decison, Hill v. Sate, 847 So. 2d 518
(Ha 5th DCA 2003), for hisreview. The prosecutor proceeded to confuse and intimidate
Jordan, including reading him his rights Miranda-style, causng Jordan eventudly to
withhold criticd testimony. (PC-R 4356-70.) Before the deposition Jordan was willing
to testify, and had spoken openly with counsd. (PC-R 4351.) Jordan explained how the
prosecutor’ s conduct directly caused him to withhold his testimony.

Mr. Davis: Mr. Jordan, let me put it thisway: Until you recaeived the two
documentsthat Exhibit 1 and Exhibit 2 that [the prosecutor] put in front of
you, you were willing to gopear and tedtify, is that right?

TheWitness: (Witness shakes head indicating posttively.)
Mr.Davis Yes?
TheWitness: Yes dr. (PC-R 4370.)
On June 4, 2004 Jmmy Jordan gppeared a the evidentiary hearing. Without
demondtrating any risk of perjury, the prosecutor requested that the Court caution Jordan
about perjury by contradictory statements. The Court proceeded asfollows:

TheCourt: I'm given to understand that you were awitness a atrid in
this case that took place many years ago.

J. Jordan: Yes mdam.

TheCourt: After that, you may have -- and that testimony would be what
they cdl under oath.

J. Jordan: Yes mdam.



TheCourt: Swornto. Andthat later you may have given sworn
testimony.

J.Jordan: Yes mdam.

TheCourt: Maybe saying the same thing, maybe saying something

different or maybe saying something alittle different but not too different. |
don't know. And you have dso been asked to tedify here today.

J. Jordan: Yes mdam.

TheCourt: | have noideawhat your anticipated testimony is. But there
isthe possihility that if you tell something completely different, that may as
ameatter of law condiitute acrime of perjury. (PC-R 3790-91.)

Jmmy Jordan consulted with counsd and invoked the Fifth Amendment and
withheld his excul patory testimony. (PC-R 3869.)
4, Larry Schrader
Schrader gppeared a the evidentiary hearing reedy to testify in accordance with hisa
sworn affidavit. Schreder tedtified at trid that Wickham admitted to him that the reason
Wickham killed the victim wasto diminageawitness (Rat 1089.) Yetin 1995 he
revisited histestimony asfollows:

“When we got to the Tdlahassee area, we were out of gas and money. Let
me make it clear that there was never aplan to kill anybody, not by Jerry or
anybody dse. | don't remember how it came up, but we dl ended up
talking about and agreaing to rob someone. It was as much my idea as it
was anybody dsgs. Despite what others may have sad, | never heard
Jary sy that there might be a killing. No one knew that the guy was
gonna get shot, and we hadn't discusseditat dl . . .

“There was no discusson about what hagppened, and Jerry never said why
he shot the guy. | don't think even Jerry knows why it happened. He never
sad he did it to get rid of a witness, and beddes, there was nothing to
witness, nothing had hgppened. It just came out of nowhere” (PC-R
7363-64.)
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“They were tdling me | was gonna get the dectric chair, so when the State
offered meaded, | jumped a it. | didwhat | hadto do.” (PC-R 7365.)

When it came timeto tedtify at the evidentiary hearing, however, the prosecutor
requested that the Court warn Schrader about the risks of deviating from histrid
testimony. The Court did S0, and suggested that Schrader consult an attorney. (PC-R
3578-79.) After consulting an atorney, Schrader invoked the Fifth Amendment and
withheld his exculpatory testimony. (PC-R 3641.)

B.  TheProsecutor Improperly Interfered With Wickham’'sRight To Put On
Evidenceln HisDefense By Threatening The Witnesses

The perjury warnings were improper for five reesons. Fird, thereis no Fifth
Amendment right against committing perjury. The Fifth Amendment protects awitness
from being compelled to incriminating himself or hersdf asto past conduct. The
Amendment is not a proper bassto avoid the sland smply because the State bdieved
that awitness prospective tesimony would be alie. If thetrid tesimony given aganst
Wickham in 1988 were true, as the State contendsiit is, then there isno past perjury asto
which the witnesses could incriminate themselves by testifying. Thus, if the 1988
datements a trid were true and the prosecution sought perjury warnings because the
anticipated statements would be perjurous, the Fifth Amendment provides no basisfor
the witnesses' slence as such perjury would condtitute acrime in the future. If, onthe
other hand, these withesses gave fa setestimony at the 1988 trid —fase testimony that
condemned Wickham to desth — then the witnesses could invoke the Fifth Amendment
only to the extent they would admit that they committed perjury a Wickham'strid. The
only way the witnesses could properly have sanding to assert the Fifth Amendment isif
they lied a Wickham'strid. In that event the conviction cannot stand.
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Seoond, the witnesses' testimony was immunized and so could not have been used
againg them to dlege perjury by contradictory Satements. Under Horida
Statute § 914.04, awitness who is duly subpoenaed and gives tesimony is automatically
granted use immunity asto that testimony. See Grant v. Sate, 832 So. 2d 770, 772 (Fla
5th DCA 2002) (* Section 914.04 automaticaly grants use immunity to one who testifies
under the circumstances delinegted therein.”); see also Jenny v. Sate 447 So. 2d 1351,
1352-53 (Fla 1984). Tammy Jordan, Michad Moody, Jmmy Jordan, and Larry
Schrader were each duly subpoenaed to appear a the evidentiary hearing and therefore
automatically granted immunity.” Had their 2004 subpoenaed testimony contradicted
ther prior testimony, it could not be used againgt them in a sulbsequent prosecution for
perjury by contradictory Satements. Therefore there was no risk that contradictory
statements could expose them to perjury.

Third, asthis Court recognized in Robertsv. Sate, 678 So. 2d 1232 (Ha 1996), the
datute of limitations barred any prosecution for perjury premised on contradictions

% Whilethereis some disagreement as to whether immunity attaches automaticaly

where a defendant and not a prosecutor subpoenas awitness, herethe State
compdled the atendance of Tammy Jordan and Jmmy Jordan at the hearing.
S eg., Fountainev. Sate, 460 So. 2d 553, 554-55 (Fla. 2d DCA 1984). Once
Immunized, that immunity fills the scope of the Fifth Amendment privilege
agang sdf-incrimination, alowing the testimony to be compelled over any
assartion of the Fifth Amendment. See Kastigar v. United Sates, 406 U.S. 441,
453 (1972) (“We hold that such immunity from use and derivative useis
coextengve with the scope of the privilege againg self-incrimination, and
therefore is sufficient to compd testimony over aclam of theprivilege.”).

87



between hearing and trid tesimony.”® Any contradiction between the anticipated hearing
tesimony and thetrid testimony cannot form the bassfor an dlegation of perjury by
contradictory statements as the statute of limitations has long since expired asto the 1988
statements.®’ Thusthe prosecution overstated the risk of perjury asapretext to intimidate
Wickham' switnesses and induce them to withhold testimony.

Fourth, only the prosecution can threaten awitness with perjury. The defense does
not have such power. To permit the State to use that power to slence defense withesses,
resultsin an unlevel playing field. Such an unleve playing field offendsthe
conditutiond guarantee of fundamentd farness.

Ladly, the State engaged in arbitrary and sdlective conduct that undermines the
propriety of itsactions. The progpective testimony of each witness a the evidentiary
hearing would have been subgtantidly smilar to the previous affidavits and depositions.
Each of the three witnesses quaified his 1988 testimony in those sworn satements. Had
the State truly meant to punish perjury rather than merely sllence witnessescoming
forward to correct false tesimony, it could have charged the witnesses with perjury in
1995 or a some point during the nineyearssince. Thefact that the State showed no
interest in prosecuting the testimony given in those sworn statements under § 837.021

suggests an ulterior motive to suppress evidence, not to root out and punish perjury.

% The statute was theregfter anended to extend the limitations period indefinitely in
cepitd cases. The 1997 amendment did not, of course, revive expired perjury
charges in connection statements made in 1988.

27 Moreover, to the extent the expected testimony would merdly verify statements
made in 1995, the gatute of limitations had expired as to those Satements.

88



Additiona damning evidence of the State’ strue intention comes from the State's
trestment of two other witnesses: Darndl Page and John Hanvey. Page shared acdll with
Jerry Wickham, Michael Moody, and John Hanvey a the time the prosecution was
preparing for Wickham'strid. He was deposed in advance of the evidentiary hearingon
May 27, 2004. Page, who never tetified previoudy, was not vulnerableto the State' s
perjury threats. With no basisto deter Page from testifying, the prosecution could only
listen as Page described how the State had attempted to pressure him, Moody and others
to provide fdsetrid tesimony incriminaing Wickham. Page stestimony therefore
corroborated the pattern of pressure dready evident from the other witnesses.

John Hanvey' s testimony gives another example of what the prosecution intended to
achieve by intimidating the defense witnesses. John Hanvey tedtified &t trid that
Wickham had confessed to Hanvey that Wickham planned to kill whomever they robbed
on the highway that day. (R 1324.) In his 1995 affidavit, once free from prosecutorid
coercion, Hanvey swore that “ Jarry never told me he had intended to kill that man on
Thomasville Road, and | don't believethat hedid.” (PC-R 7370.) He attributed histrid
testimony to the prosecutor’ s pressure.

By the time of the hearing, however, the prosecution hed pulled Hanvey back into its
tent. On May 28, 2004, the State hdd ameeting with Hanvey and took asworn
satement from him that was tape recorded and transcribed. During that meeting, the
prosecution walked Hanvey through his 1995 dfidavit. The State then suggested “[d]h,
did they inform you that, uh, Sgning this affidavit under oath, uh, could . . . could
congtitute perjury under the laws of the State of Horida?' (PC-R 6910 (dlipssin

origind).) Hanvey retreated from his affidavit and ultimatdly denied its truth.
89



C. DueProcessDemandsThat TheWitnessessBeHeard
The law is dear that neither the court nor the prosecutors may misuse asupposed

ethica mandate in away that is oppressive towards the defendant and servesto drive
witnesses off the stand. See Webb v. Texas 409 U.S. 95 (1972). “If such adue process
violation occurs, the court must reverse without regard to prejudice to the defendants.”
United Sates v. Goodwin, 625 F.2d 693, 703 (5th Cir. 1980); Reesev. Sate, 382 So. 2d
141, 144 (Ha 4th DCA 1980) (finding a deprivation of due process because the witness
“believed that if she continued to testify contrary to her depogition testimony, she was
goingto besenttojall.”); seealso United Satesv. Hdler, 830 F.2d 150, 152-54 (11th
Cir. 1987) (applying Webb to smilar conduct by prosecutors); United Satesv. Morrison,
535 F.2d 223, 227-31 (3d Cir. 1976) (same).

By permitting witnesses to assert ingpplicable privileges, and by alowing the State to
use impermissble tactics to scare the witnesses off the stand, the Court violated
Wickhan' srights under the Sixth Amendment. The Sixth Amendment guaranteesa
defendant the right to compd the attendance of witnesses at trid. U.S. Congt., amend.
V1. The Supreme Court has defined this right as “the most basic ingredients of due
process of law” that isincorporated in the due process clause of the Fourteenth
Amendment. Washington v. Texas 388 U.S. 14, 18-19 (1969). “Theright to offer the
testimony of witnesses, and to compe their attendance, if necessary, isin plain termsthe
right to present a defense, the right to present the defendant’ s version of the facts aswell
asthe prosecution’ sto thejury so it may decide wherethetruth lies” 1d.%®

% The Horida constitution guarantees this same right and so isimplicated here. See

Art. | 889 & 16; see also Sate v. Montgomery, 467 So. 2d 387, 392 (Ha 1985).
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Jerry Wickham respectfully requests the following relief:

Fird, that Tammy Jordan, Michael Moody, Jmmy Jordan, and Larry Schrader be
compelled to testify over any clam of privilege againg sdf-incrimination astheir
testimony is duly subpoenaed and immunized by statute; and

Second, that when Tammy Jordan, Michad Moody, Jmmy Jordan, and Larry
Schrader are compdled to testify, the Court ingtruct the witnesses asto their immunity
from thelr testimony being used againgt them.

D. Even Absent Tesimony At The Hearing, The Circuit Court Should Have
Weighed The Admissble Newly Discovered Evidence

Evenif the Court and the State had acted properly in warning the witnesses, the
Circuit Court erred in concluding that there was “legdly insufficient” newly discovered
evidence. Even the State recognized thisfact in its unusud Motion for a
Rehearing/Claification on the Circuit Court’sruling initsfavor on thisclam (PC-R
7917-27). Whether a the end of the day the Court would have found the accumulated
weight of the evidence sufficient to disturb Wickham' s sentenceis beside the point —the
Court was required to weigh the evidence and make “ detailed findings of fact,” which it
never did. Mendozav. Sate 2007 Ha LEXIS 952, a *12 (Ha 2007).

Firg, dl the witnesses who asserted the Fifth Amendment were “ unavailable’ under
Forida Statute §90.804(1). Therefore, the perpetuated testimony given by some of them
(dmmy and Tammy Jordan) and the sworn affidavits of dl of them are adlmissblefor the
truth of the matter asserted in them if they fal under one of the hearsay exceptions stated
in Horida Statute 890.804(2). The perpetuated testimony of Immy Jordan and Tammy
Jordan fals under §90.804(2)(a) “former testimony.” Additionaly, the State cannot have
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it both ways— if the Court was correct in warning the witnesses about the risk in
contredicting their trid testimony, then a sworn affidavit incongstent with awitness's
trid testimony exposed the witnessto aserious risk of a perjury charge and revocation of
the witness s plea agreement, which in the cases of Larry Schrader, Tammy Jordan and
Jmmy Jordan could mean the degth pendty. It ishard to think of a stronger casefor the
goplication of §90.804(2)(c) — Statements againgt interest.

Second, even if the affidavits of Larry Schrader, Jmmy Jordan, Tammy Jordan, John
Hanvey, and Michadl Moody in which they corrected their trid tesimony are hearsay
they are admissible for the purpose of deciding whether Wickham' s degth sentence was
properly imposed. As the Florida Supreme Court sated in Garcia v. Sate 622 So. 2d
1325, 1329 (Ha 1993), “the exclusonary rules of evidence, incdluding the rule barring
use of hearsay satements, are ingpplicable in the pendty phase of acapitd trid.” (citing
§921.141(1), Fla. Stat. (1979)).

Third, these affidavits were a the very least admissible for the purpose of impeaching
the witnesses' trid testimony. McCray v. Sate, 933 So. 2d 1226, 1227 (Ha 1¢ DCA
2006). Thisin and of itsdf was enough to require the Circuit Court to weigh whether the
trid court’'s Findingsin Support of the Sentence of Death withstand the impeaching
evidence regarding some of the centrd evidence on which it relied.

Therefore, in the dternative, Wickham requests that this Court remand the caseto the
Circuit Court so that it can make factud findings after welghing the prior affid avits and
depositions of Moody, Hanvey, Schrader, and Tammy and Jmmy Jordan.
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VIl. THETRIAL COURT IMPROPERLY DELEGATED DETERMINATION
OF AGGRAVATORSAND MITIGATORSTO THE PROSECUTION
AFTERIT ALREADY IMPOSED THE DEATH SENTENCE

At the sentencing portion of Wickham'strid, after the jury gaveitsdivided
recommendation, the prosecutor offered to submit to the Court amemorandum of law in
support of the jury’s death recommendation. (R 2045.) The Court accepted the offer
(Id.) Shortly theresafter, the Court summarily sentenced Wickham to death. (Id. a 2046.)
No pause or recessisreflected in the record prior to the ora pronouncement, nor did the
judge articulate any specific findings regarding aggravating and mitigating factors. (R
2045-46.) The Court gated it would “entertain” the memorandum offered by the State,
and would provide awritten sentencing order within aweek. (R 2047.)

The State submitted its memorandum on December 14, 1988. (R 228-35.) Six days
later, and dmost two weeks from the day Wickham was sentenced, the Court filed its
written Findings In Support Of The Sentence Of Deeth. (R 246-53)) Thesefindingsare
nearly averbatim copy of the memorandum submitted by the State, and there is nothing
in the record to suggest that the judge conducted any independent weighing of
aggravating and mitigating factors whatsoever. Indeed, the judge had aready ordly
sentenced Wickham to deeth without any weighing. (R 2045-46.)

Florida places ultimate capitd sentencing responsbility onitstrid courts, mandating
that “[t]he court, after weighing the aggravating and mitigating circumstances, shal enter
asentence of life imprisonment or deeth.” § 921.141(3), Ha Stat. Itisupto thejudgeto
Independently assess the case and determine the gppropriate punishment. Sate v. Dixon,
283 S0.2d 1, 8 (Ha 1973). Thisindependent weighing of aggravating and mitigating
circumgstances is necessary to provide the individuaized satencing determination
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required by the Eighth Amendment. This Court adopted certain procedura safeguardsin
order to protect acapitd defendant’ s rights and ensure meaningful appellate review.
Foremog among these isthat atrid court isrequired to sate its findings on aggravating
and mitigating factors on the record beforeimposing santence. Patterson v. Sate, 513
So. 2d 1257, 1262-1263 (Fla. 1987) (vacating deeth sentence where the judge didn’t
“articulate]] specific aggravating and mitigating circumstances.”); Van Royal v. Sate,
497 So. 2d 626, 628 (Fla. 1986) (same).

Further, acourt is required to enter written findings explaining the decison prior to
sentencing. Grossman v. Sate, 525 So. 2d 833, 841 (Ha 1988), overruled on other
grounds by Franqui v. Sate 699 So. 2d 1312 (F. 1997). The Horida Supreme Court’s
moativation in Grossman to require judges to prepare written orders prior to ora
sentencing slemmed from the vital Sgnificance of written justification for a death
sentence. See, eg., Van Royal, 497 So. 2d at 628 (“A court’ s written finding of fact asto
aggravating and mitigating circumstances conditutes an integra part of the court’s
decision; they do not merely serve to memoridizeit.”); Patterson, 513 So. 2d a 1261
(Ehrlich, J., concurring) (“[A] trid court’ swritten findings with respect to aggravating
and mitigating circumgtances must & least be coincident with the impaosition of the deeth
pendty. Itisinconceivable. . . that any meaningful weighing process can take place
otherwise” (quoting Van Royal, 497 So. 2d at 630)).

The court mugt prepare the written findings itself, and not deegate that statutory
obligation to the State. Sate v. Riechmann, 777 So. 2d 342, 352 (Ha 2000) (Sating that
“confidence in the outcome of the Defendant's pendty phase has been undemined”

where judge asked State to prepare sentencing order and “the draft order and the
A



subsequent find order . . . werevirtudly identicd”); Patterson, 513 So. 2d at 1261
(improper delegation of written findings to State where the “judge did not, before
directing preparation of the order, independently determine the specific aggravating and
mitigating factors that gpplied in the case.”)

None of these safeguards was followed in sentencing Wickham. The judgedid not
date hisfindings on the record before imposing the degth pendty, as required by
Patterson. In vacating a death sentence and imposing life imprisonment in acase where
there was neither a contemporaneous written order nor an ord recitation of findings, the
Horida Supreme Court noted that “without these findings this Court cannot assure itsdf
that the trid judge based the ora sentence on a well-reasoned application of the factors
st out in section 921.141(5) and (6),” and that as aresult the sentencing processwas
“inadequate and not merely incomplete.” Van Royal, 497 So. 2d a 628.

Padovano purportedly waived the requirement thet the Court prepare awritten order
setting forth its findings prior to sentencing. (R 2044-45.) Although Padovano indicated
on the record that he had discussed the issue with Wickham and that the Court could
proceed without written findings on aggravating and mitigating factors (id.) she could not
have foreseen that the judge would pass sentence without a least oraly stating findings
on therecord asrequired under Patterson. Assuming, arguendo, that Padovano did
walve the requirement for written findings, there is no suggestion that he waived the
requirement that the judge engage in weighing andysis of the mitigating and aggravating
factors, or even that he could have walved that obligation of the sentencing judge under
the Eighth Amendment and Florida s capital sentencing procedures.
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Smilarly, by asking the State to submit a memorandum detailing the gpplicable
aggravating and mitigating factors, the trid judge abdicated akey judicid function. The
Written Findings In Support Of The Sentence Of Death are amost an identical copy of
the prosecution’s memorandum. (R 246-53.) Eachfinding “proposed” by the State was
entirely adopted by the Court. 1d. The Court cannot shift its obligation of determining
the presence of mitigating and aggravating factors to the prosecution — the judge must not
“merely rubber ssamp the state’ spostion.” Robinson v. Sate 684 So. 2d 175, 177 (Ha
1996) (quoting Hamblin v. Sate, 527 So. 2d 800, 804 (Ha 1988). Ye thet is precisdy
what gppears to have happened to Wickham.

The Court’ sfailuresin passing sentence on Wickham congtitute reversible error thet
merit vacating the death sentence. See Layman v. Sate 652 So. 2d 373, 375-76 (Ha
1995). Anerror so fundamenta should be consdered on post-conviction review, even if
not properly presented below, asit congtitutes adeniad of due process. Ray v. Sate, 403
So.2d 956 (Ha 1981). The proper remedy in this caseisto vacate the sentence and to
impose asentence of lifein prison. Layman, 652 So. 2d 373 & 376; Van Royal, 497 So.
2d a 628,

VIIl. THETRIAL COURT CONSDERED STATEMENTSBY THE VICTIM'S
FATHER INDETERMINING THE SENTENCE

On June 23, 1988, Larry Schrader, Wickham' s codefendant, was sentenced by Circuit
Judge Charles McClure (the same judge who later presded over Wickham'strid). At
Schrader’ s sentencing hearing, the State indicated that it was acoepting alesser pleafor
Schrader with the understanding between the prosecutor and the victim' sfather that the
degth pendty would be pursued againg Wickham. (PC-R 4439.) Thevictim' sfather
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addressed the Court, stating that he only accepted the fact that Schrader entered aplea
ded with “the pleabargaining gets to one point only, and that isto impose capita
punishment on [Wickham].” (PC-R 4450.)

In consdering the admisshility of satements by victim family members, the United
States Supreme Court has held that the “admission of emotionaly charged opinions’ by
family members concerning the crime and the defendant violate the Eighth Amendment.
Booth v. Maryland, 482 U.S. 496, 508-09 (1987). Furthermore, “[c]haracterizatiorsand
opinions about the crime, the defendant, and the gppropriate sentence shdl not be
permitted asapart of victim impact evidence” §921.141(7), Ha Stat.; see Hodges V.
Florida, 595 So. 2d 929, 933 (Ha 1992). Heming's Satements were made directly to
Wickham' s sentencer, and condtituted his opinion about Wickham' s guilt and gppropriate
sentence. They arethe exact sort of materid that isbarred by Booth and Horida law.

The Circuit Court found that Heming' s Satements did not condtitute new evidence as
Larry Schrader’ s plea hearing occurred severd months prior to Wickham' s sentencing
and could have been discovered by Wickham's counsdl through diligence. (PC-R 3118
(citing Jonesv. Sate 591 So. 2d 911 (Ha 1991).) If the Court’'s own andyssis correct,
however, it provesthat counsel was ineffective in faling to uncover and object to
Heming' s statements. Either reasonable diligence did not require counsdl’ s presence a
Schrader’ s hearing and the transcript is newly discovered evidence or counsd was

ineffective in not atending the hearing.
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IX.  WICKHAM ISEXEMPT FROM EXECUTION UNDER THE EIGHTH
AMENDMENT

Wickham is mentdly disabled and suffers from a number of menta imparrments and
injurieswhich sgnificantly diminish hisintelectud functioning. He has extensive
organic brain damage, and snce early childhood has suffered from menta problems
indluding residua schizophrenia, and organic persondity disorders. (R 1408-10, 1473,
1477-85, 1508). Thesedisabilitiesdirectly reduce Wickham's ahility to undestand and
process information, to learn from experience, to engage in logica reasoning, or to
control hisimpulses.

In Atkinsv. Virginia, 536 U.S. 304 (2002), the United States Supreme Court held that
the imposition of the deeth panalty on mentally retarded individuals congtitutes cruel and
unusua punishment in violation of the Eighth Amendment, due to the fact thet the
mentaly retarded are conddered to be less culpable for their actions, arelesslikdy to be
deterred by the death pendty, and face an increased risk of being sentenced to deeth. Id.
at 318-20. Although Wickham does not meet the current sandards for mentd retardation
under § 921.137(1), Ha Stat., the same concerns delineated in Atkinspreclude impostion
of the death pendty on Wickham.

The Eighth Amendment of the United States Congtitution requires ameaningful basis
for distinguishing “ between those individuds for whom degth is an gppropriate sanction
and those for whom itisnot.” Parker v. Dugger, 498 U.S. 308, 321 (1991). A deeth
sentence for an individud with limited menta capecity isinconsstent with its “two
principa socid purposes. retribution and deterrence of capita crimes by prospective
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offenders.”” Thompson v. Oklahoma, 487 U.S. 815, 836 (1988) (quoting Gregg V.
Georgia, 428 U.S. 153, 183 (1976)).

The god of retribution will not be served by executing Wickham. Asthe Court noted
in Atkins “the severity of the gppropriate punishment necessarily depends on the
offender’ sculpability.” See Atking 536 U.S. a 319. Given Wickham's substantia
mental impairments and deficiencies, he should be accorded the same recognition of
lessened culpability.

Asfor any deterrent effect, the AtkinsCourt reasoned that as persons with mental
retardationare limited in their cgpacity to reason and control themselves, the death
pendty is not an effective deterrent. 1d. a 319-20.

The Supreme Court further determined that the mentally retarded face an increased
risk of being wrongfully sentenced to death, due to diminished &bility to provide
meaningful assstance to counsd, alesser aility to put on an effective presentation of
mitigating evidence, and atendency to make poor witnesses and gppear to ajury to fed
no remorsefor ther crimes. Id. a 320-21. All of these characterizations gpply to
Wickham with equal force.

CONCLUSON

For the reasons st forth above, Wickham respectfully urges this Court to vacate his
convictions and death sentence or to order other rdief as st forth in this brief.
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