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STATEMENT OF THE CASE AND FACTS

Procedural History:

M. Brown was previously convicted of first degree nurder
and sentenced to death. M. Brown appealed and this Court

af firmed. Brown v. State, 565 So. 2d 304 (Fla. 1990), cert.

den., 498 U.S. 992 (1990). Thereafter, Appellant sought post-
conviction relief and after an evidentiary hearing and denial of
relief by the circuit court, this Court affirmed the denial of

relief. Brown v. State, 755 So. 2d 616 (Fla. 2000).

On or about Septenber 24, 2001, M. Brown filed a Successor
Motion To Vacate Sentence and To Declare a Provision of Florida
Statute 921.137 Unconstitutional (V1, R 17-29). He subsequently
filed a Menorandum i n Support of the Successor Mdtion (V1l, R 30-
177). The State filed a Response to the Successor Mtion on
Cct ober 4, 2002 (V1, R 78-163).

The court conducted an evidentiary hearing on June 27, 2003
and received testinony of Dr. Valerie MCain and Dr. Geg
Prichard (V3, R 384-517; see also V6, R 838-971). The defense
submtted a Closing Argunent on August 29, 2003 (V1, R 169-209)
and the State submtted its Final Argunent on August 29, 2003
(V3, R 376-383).

Thereafter, the court additionally appointed Dr. M chael
Maher and a further evidentiary hearing was conducted on January
7, 2005, at which tinme Dr. Maher testified (V6, R 972-1041) and

on February 18, 2005, at which tinme Dr. Maher concluded his



testimony and Dr. MClain testified (V7, R 1042-1138). The
State filed its Final Argunment fromthe Trifurcated Evidentiary
Hearing on Mental Retardation on March 18, 2005 (V3, R 519-533)
and the defense filed its Final Closing Argunents (V5, R 717-
777) .

On April 25, 2005, the lower court entered its Order denying
relief (V5, R 778-782). The court credited the testinony of Dr.

Prichard and Dr. Maher and rejected that of Dr. MC ain:

Contrary to Dr. McClain's assessnent, Drs.
Prichard and Maher each tested the Defendant and found
that the recent 1 Q scores suggesting a range of mldly
mentally retarded were a result of malingering.[fnl]
Dr. Prichard believes Defendant to be in the “high end
of the borderline range or at the low end of the
average range.” (See June 27, 2003 Transcript, p.
104) . According to Drs. Prichard and Maher, it is
reasonable to believe that a person in Defendant’s
situation has a strong notivation to perform poorly on
the exam nations in order to be declared nentally
retarded. (See June 27, 2003 Transcript, p. 114, and
February 18, 2005 Transcript, pp. 49-50 and 59,
attached).

Li kewise, the results of the Vineland test
adm ni stered by Dr. Prichard suggest Defendant is not

mental |y retarded in ternms of adapti ve
functioning.[fn2] (See June 27, 2003 Transcript pp.
108- 109, attached). Dr. Prichard comented on the

| evel of support needed by an individual that scores
29 in adaptive functioning —the value attributed by
Dr. McClain in her exam nation:

An adaptive functioning of 29 would correspond to
a support level of extensive. It would nean the
person would need extensive support, which is
characteri zed by individuals requiring extensive
or continuous support and supervision. For
exanpl e, an individual may attain beginning self-
care skills, but may need conti nuous supervi sion



(V5,

from someone within the same room or near by.

(See June 27, 2003 Transcript, p. 113, attached).

Dr .

Prichard’ s exam nation supports the fact that

Def endant is clearly capable of caring for hinself and

pl aces extrene doubt on the validity of Dr. McCain’

S

assessnent . [ f n3] Therefore, the Court finds Dr.
Prichard’s and Dr. Mher’s analysis to be accurate.
Based on Dr. Prichard's, Dr. Maher's and the Court’s
observations of the Defendant and on the doctors’
determ nation that Defendant is not nentally retarded,
the Court finds that Defendant is not entitled to the
relief requested.

[fnl] Dr. Prichard testified that he did
not believe Defendant’s 1Q score of 68
represented an accurate reporting.
Specifically, Dr . Prichard felt t hat

Def endant was purposely hesitating in giving
responses. (See June 27, 2003 Transcript,

pPp.

85-89, attached).
Dr. Maher testified that he believed the

testing he performed on Defendant did not

accurately reflect Def endant’ s true
intell ectual capabilities. (See February
18, 2005 Transcript, pp. 35-36 and 49-54,

attached).

[fn2] Dr. Prichard testified that he has

adm ni stered the Vineland test approxi mtely
300 tines. (See June 27, 2003 Transcript,
p. 80, attached). Dr. Prichard s results
fromthe adm nistration of the Vineland test
was accepted by the trial court in Bottoson
v. State, 813 So. 2d 31 (Fla. 2002).

[fn3] Dr. Prichard lists the tasks Defendant
has been able to perform and continues to
do. (See June 27, 2003 Transcript, pp. 113-
114, attached).

R. 780- 781) .



M. Brown now appeals the |ower court’s Order.?

At the evidentiary hearing on June 27, 2003 Dr. Prichard
testified that he does alnpst exclusively forensic work,
specializing in nental retardation, sexual offenders and
substance abuse (V3, R 461). He has testified approxi mtely
fifty percent for the State and fifty percent of the time for
t he defense (V3, R 462). Dr. Prichard has adm ni stered Vinel and
Adaptive Functioning Test around three hundred tines (V3,
R. 463) . He was court-appointed to assess Brown, was furnished
records, reports, prior evaluations and transcripts (V3, R 466-
67) . Dr. Prichard administered the WAI'S, 3¢ Edition Test and
State Exhibit 2 is his report. (Supp. V1, R 16-29). Hi s
findings were verbal score of 67, performance |1 Q score of 73 and
full scale IQ of 68. He did not believe that it was an accurate
assessnment (V3, R 467-68). Dr. Prichard explained he was wary
of M. Brown’s malingering because of his unusual response tine
to certain questions and the conparison with prior testing
results (V3, R 468-70). He noted that in 1993 Dr. Dee had

reported a performance |1 Q score of 93 with a full scale |1 Q of 83

! Appellee would note that the exhibits introduced at the

trifurcated evidentiary hearing on June 27, 2003, January 7,
2005 and February 18, 2005 have now been conpletely added in
Suppl ement Volume 1 of the Record, R 1-173. Appel | ee woul d
point out that State Exhibit 1 is a one page report of Dr.
Valerie McClain dated Septenber 12, 2001 (Supp. V1, R 3). Pages
4 through 15 which follow are excerpts of the report of Dr.
Prichard. Dr. Prichard s entire report follows as State Exhibit

4



on the Wechsler and intelligence scores do not decline twenty
points in ten years (V3, R 470). There were peculiarities in
his response |atency (anxiety when saying nunbers), and M.
Brown’s report of delusions which are fixed, false beliefs yet
M. Brown did not deemit to be a daily situation (and thus not
a legitimte description) (V3, R 471). Dr. Prichard noted al so
t hat when the defense retained expert Dr. Berland assessed M.
Brown in 1986 and 1987 he al so opined M. Brown was malingering,
endorsing false synptonms that psychotic individuals don’t
endorse (V3, R 472). Dr. Dee's report was admtted as State
Exhibit 3. (Supp. V1, R 30-41). Dr. Dee did not find M. Brown
to be nmentally retarded (V3, R 473). Dr. Prichard further
testified that Dr. Berland perfornmed a WAIS in February 1986 and
M. Brown received a verbal 1Q score of 75, performance |Q of
84, and full scale I1Q of 81 and nmerely characterized Appell ant
as slow cognitively (V3, R 474). Dr. Berland reported M.
Brown’s efforts to exaggerate and/or fake synmptons (V3, R 475)
and that his actions were not guided by del usional thinking (V3
R. 475) . A report of DOC Classification Progress in Decenber
1976 when Appellant was twenty-six years old recomended and
encouraged Appellant to obtain his GED, and it would not be
routine to encourage nentally retarded individuals to get a

degree or diplonma, since such individuals do not go beyond sixth

2 at pages 16-29 of Suppl enment Vol une 1.
5



grade level. (V3, R 477, see also State Exhibit 7 at Supp. V1,
R 67-70). Another DOC report dated March 7, 1980 indicated that
M. Brown appeared to have average |learning aptitude with | ess
t han average educati onal achi evenent and recomended supervised
vocational training. He received a BETA score of 99 and
conpared with WAIS BETA typically underestimtes true
intelligence (V3, R 478-79; see also State Exhibit 8 at Supp.
Vl, R 72). The w tness acknow edged that the Florida Statutes
do not list the BETA, but the BETA has been correlated with the
Wechsl er Scal es so you can get an idea what the correspondi ng
scale would be Ilike (V3, R 479-80). A report by the
Hi | | sborough County School systemin 1960 when M. Brown was ten
years old indicated on the WSC-Children a verbal 1Q score of
76, performance score of 74 and full scale score of 72, but it
was noted that that was an index of current functioning and nust
be viewed as a conpletely nonvalid neasure of his capacity (he
was inattentive, exhibiting bizarre behavior in classroom not
notivated) (V3, R 481-82; see also State Exhibit 9 at Supp. VI,
R.76). Dr. Prichard explained that 1Qis a static variable — it
does not change significantly over the course of one's lifetime

One can increase their score by five to seven points, but it
just is not possible to score a 57 at one point and cone back
and score 80 or better (V3, R 483-84). A nunber of things can

affect one’s performance, such as enotional state, notivation,



mul ti-personality disorder synptons or behavioral constellation,
sl eepi ness, etc. (V3, R 485). M. Brown had been a troubled
young nman, placed in a boys’ honme at age thirteen; he had
significant problems with tension, irritability, depression.
These traits could affect his performance on a test on any given
date negatively. It can deflate but not inflate I1Q (V3, R 486).
On the day Dr. Prichard tested himthe witness felt |ike M.
Brown was not notivated for whatever reason; he was | ust
responding in a slow manner (V3, R 486). One cannot “fake
good,” cannot fake smarter than you really are. Dr. Prichard
opined that a correct 1Q assessment for M. Brown would be
bet ween approximately 80 and 95 (V3, R 487).

As to adaptive functioning, Dr. Prichard perforned the
Scal es of | ndependent Behavior Revised Edition (SIBR) with M.
Brown and a floor sergeant on death row and the Vineland
Adaptive Behavior Scales with Appellant’s ex-girlfriend Fannie
James wth whom he lived for five or six years prior to death
row incarceration. SIBR is a new test, revised in 1993 and
recommended by the AAMR. He opined it was one of the strongest
tests they have for adaptive behavior and is recomended in
ot her professional literature regarding capital cases (V3,
R. 488). The top three tests are Vineland, SIBR and the
Associ ation of Mental Retardation Adaptive Scales (V3, R 489).

On the Vineland Test to Fannie James - a respondent for M.



Brown — he received a score of 84 in comunication, score of 113
on daily living skills and score of 90 on socialization, a
conposite score of all the skills of 93. This is absolutely not
in the category of being mldly nentally retarded (V3, R 491-
92). Dr. Prichard perfornmed the SIBR on M. Brown and death row
fl oor sergeant Young. Young had been there a long tinme, knows
the individuals well and is very objective. Young indicated a
notor skills standard score of 87, communication of 77, persona

living of 85 and community living of 81. Hi s broad i ndependent
score, a conposite of all the adaptive skills, was 80. M.

Brown gave hinmself score of 78 on nmotor skills, 53 in
comuni cation, 64 in personal living, 54 in community living and
57 for broad independent support score (V3, R 493-94). The
manual for scales on the Behavior Revised Edition generated from
t he American Association of Mental Retardation for Professionals
i ndi cated that someone with an adaptive functioning of 29 [the
score that Dr. MClain had obtai ned] would nean the person needs
ext ensive and conti nuous support. However, M. Brown does just
fine on death row, able to feed and take care of himself (V3,

R. 495-96) . He reviewed Dr. MC ain's one-page report of
Septenber 12, 2001 and she had not performed any adaptive
functioning, and a professional may not legitimtely nake nenta

retardation diagnosis w thout perform ng adaptive functioning

tests (V3, R 497-98).



On cross-exam nation Dr. Prichard explained there was no
need to interview teachers because he had enough information and
it was unnecessary (V3, R 503).

At the hearing on January 7, 2005, Dr. M chael Mher
testified that he was appointed in this case by Judge Barbas and
saw Appellant on March 1, 2004 (V6, R 904-905). He agreed that
for a mental retardation di agnosis one nmust satisfy three prongs
— low intelligence scoring, adaptive functioning deficits and
onset by age eighteen (V6, R 994). Exhibit 1 was his report and
received in evidence (V6, R 995; see also Supp. V1, R 159-173).

Dr. Maher had reviewed a nunmber of docunents including the
reports of Dr. McClain and Dr. Prichard (V6, R 997). Dr. Mher
testified that M. Brown had been tested nmany tinmes in his life
beginning in 1960 to 2003 (V6, R 1002). Dr. Maher did his
testing and also averaged previous test scores given (V6,
R 1004). Dr. Mher testified that an 1Q test is an effort to
measure the underlying capacity, to measure and estinate one’s
best ability and that many things may depress an |1 Q score (being
hung over, being depressed, being psychotic, not trying very
hard) (V6, R 1007). Not many things can artificially inflate or
raise a score. Thus, one cannot fake smart (V6, R 1008). On
Dr. Maher’'s testing M. Brown had full scale IQ of 70, which was
close to the average he had previously received (V6, R 1009).

In an addendum to his report, Dr. Maher noted an arithnetic



error which would adjust the full scale 1Q score from70 to 68
or 69 (V7, R 1066-1067, 1071). Dr. Maher opined that the 1Q
scores in total would not support the conclusion that M. Brown
is nmentally retarded (V6, R 1010). As to adaptive functioning,
while he did not do specific testing, he reviewed it through his
interview with Appellant and through testing done by other
i ndi vi dual s. Dr. Maher concluded that there were significant
periods of tinme where Brown’s adaptive functioning was at a | ow
| evel, but there were also significant periods of time (for
exanple, in the several years prior to his arrest for this
murder) where his |evel of adaptive functioning were above a
| evel that would be expected for an individual who was nentally
retarded. Dr. Maher opined that M. Brown has other psychiatric
probl ens, a nmood di sorder and a substance abuse di sorder which
had an effect on his |evel of adaptive functioning (V6, R 1010-
11). Dr. Maher thought that his |evel of adaptive functioning
does not support the conclusion of mental retardation, but
rat her supports the conclusion that he has a relatively |ow
normal |1 Q and other psychiatric and substance abuse probl ens
which affect his level of adaptive functioning (V6, R 1012).
Dr. WMaher felt that M. Brown’s deficits were caused by
sonmething other than nental retardation (Dr. Fleishaker had
descri bed Appellant as a psychotic boy, for exanple) (V6,

R. 1013).
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At the hearing on February 18, 2005, Dr. Mher continued his
testinmony (V7, R 1042-1103). Dr. Maher indicated that he had
averaged the previous |Q scores “as a compobn sense way to
sunmarize all data and information” (V7, R 1048). He stated
that he offered that as a conmon sense rational consideration of
the way of presenting a |ot of data (V7, R 1049). The fact that
M. Brown nay have had a variation of twenty-nine points between
t he BETA and WAIS tests nmeans that he would try to identify why
they are significantly different, i.e. try to understand why the
BETA 1 Q m ght be artificially elevated or the Wechsler m ght be
artificially depressed (V7, R 1052). Dr. Mher opined that M.
Brown was in the low range for adaptive functioning for
significant periods of his life (V7, R 1071). He did not speak
with teachers but did rely on information given by Fanny -
Appellant’s ex-girlfriend (V7, R 1073). Dr. WMaher indicated
there may be a lack of full effort on M. Brown's behalf during
testing (V7, R 1076). Dr. Maher did not believe Appellant’s
testing was a reasonably accurate reflection of his fundanental

intelligence because of other conpounding factors (V7, R 1077).

Dr. Maher further testified that under the testing he gave,
M. Brown’s scores were 66 on verbal, 80 on perfornmance and 68
to 69 full scale and that M. Brown is not nmentally retarded

(V7, R 1089). Dr. Maher opined that his likely 1Qis nmore in

11



the range of 75 to 85 (V7, R 1089). He reiterated the belief
that Appellant did not give full effort and was aware that
perform ng well was to sonme extent contrary to his self-interest
(V7, R 1090). M. Brown gave a |lot of quick “I don't know
responses and responded mninmally to encouragenent (V7, R 1091).
Ot her experts who had exam ned M. Brown al so had comrented on
Appellant’s lack of best effort on the testing, including Dr
Prichard and Dr. Berland (V7, R 1092-95). Dr. Maher expl ai ned
that he was not trying to say that averaging of scores was a
recogni zed psychiatric approach to analyze and review, only a
sunmary process he uses in the context of using commobn sense to
understand his history (V7, R 1096-97). Dr. Mher opined M.
Brown’s | ow scores were not nerely the result of lack of effort
but it is nore likely serious underlying psychiatric inpairnents
i ndependent and separate from retardation explain the
di screpancy (V7, R 1099). He repeated that one cannot fake a
high 1Q (V7, R 1101). There were periods of tinme when M. Brown
was able to function adequately in society — he was able to hold
a job for a nunmber of years, had a social relationship with a
menber of the opposite sex, lived in a stable environnment,
possessed a car, paid sone of his bills and managed his noney
(V7, R 1102).
At the June 27, 2003 hearing Dr. Valerie McClain testified

that she was referred to M. Brown by the Capital Collateral

12



Regi onal Counsel in May of 2001 (V3, R 395). She interviewed
Appel lant on July 2, 2001 and assessed him (V3, R 405-06). She
estimated full scale 1Q at 63, verbal 1Q at 61 and performance
1Q at 73 (V3, R 407). Subsequently, she assessed his adaptive
functioning to neet the criteria for nental retardation but she
did not adm nister an adaptive functioning test to M. Brown
(V3, R 414). Dr. McClain testified she did two Vinel and tests,
one to Appellant’s step-brother Daniel Jackson in My of 2003
but did not qualify it as being valid and the other to
Appellant’s brother Jimy (V3, R 420). She also spoke to his
teacher Ms. McDonald (V3, R 421). Dr. MC ain did not nmake any
concl usi ons about the Vineland results with Ms. MDonal d since
she really couldn’t comment on enough of the areas to fill it
out (V3, R 422). Dr. MClain opined that Appellant is in the
mldly mentally retarded area of functioning. The witness al so
interviewed the victims nother to obtain some information (V3
R. 423).

On cross-exam nation, the State introduced as its exhibit
her one-page letter detailing the results of Dr. MClain's
findings follow ng the interview and testing with Appellant (V3
R. 432). She interviewed Appellant at about the time of the

decision in Atkins v. Virginia (V3, R 432). The w tness

conceded that she did not perform any adaptive functioning tests

when she perfornmed the intell ectual testing, asserting that she

13



“was not asked to assess that” (V3, R 434). \When she appeared
for the schedul ed evidentiary hearing in this case in February
2003, she al so had not done any adaptive functioning testing at
that time (V3, R 436). She had not done the Vineland test at
the time of July 2, or by Septenmber 12, or by February of 2003
(V3, R 437).

She claimed that the Vineland test on Appellant’s brother
Jimmy Brown classified Appellant as being in the severely
retarded range (V3, R 444). M. Brown’s score of 29 would be
five standard deviations from the mean and three standard
deviations fromthe I1Q level he was at (V3, R 444). D. Mdain
was able to speak with Appellant, he was able to drive a car and
had a driver’s |license. Sonme of the findings indicated
Appel l ant functioned as one or two year old child (V3, R 450-
51). Dr. MClain knew that Appellant had a long term
relationship with Ms. Fannie Janes and that he worked fromtinme
to tinme. Dr. McClain opined that M. Brown was mildly retarded,
al though the adaptive functioning puts him in the severely
retarded range (V3, R 452). Dr. MClain agreed that Dr. Dee had
testified in a prior proceeding that Appellant had an |1 Q around

80 (V3, R 456-57).

14



SUMVARY OF THE ARGUVMENT

Appel l ant failed to satisfy his statutory burden below to
denonstrate that he is nmentally retarded by clear and convi nci ng
evi dence. | ndeed, he did not even show by a preponderance of
the evidence that he is nentally retarded. The trial court
properly considered and credited the testinony of Dr. Prichard
and court-appointed expert Dr. Maher that M. Brown did not give
a conplete and total effort during the admnistration of their
intelligence tests and that M. Brown was not sufficiently
inpaired in his adaptive functioning to nmerit a concl usion of
mental retardation. The | ower court properly discredited the
testinmony of Dr. McClain who opined that in her limted adaptive
functioning testing M. Brown was severely retarded and
functioning at the level of an infant. This Court should
mai ntain its jurisprudence to accept fact-finding by the trial
court where it is supported by conpetent, substantial evidence
as in the instant case, since it is in a nore advantageous
position to deternmine the credibility of those who appear before

it.
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ARGUMENT
| SSUE

WHETHER THE LOWER COURT ERRED | N DETERM N NG
THAT APPELLANT FAI LED TO SATI SFY H S BURDEN
TO SHOW THAT APPELLANT |'S MENTALLY RETARDED.

St andard of Revi ew

VWil e Appellant recites (Brief, p.7) unawareness at whet her
this Court has addressed the issue of nental retardation as
subject to the substantial and conpetent evidence standard of
review or a mxed question of law requiring de novo review,

Appel | ee has unearthed the precedent of Bottoson v. State, 813

So. 2d 31, 33 (Fla. 2002) wherein this Court stated “we conclude
that the trial court’s finding of no nmental retardation is
supported by the record and evidence presented at the
evidentiary hearing.” Thus, “Since the evidence supports the
trial court’s findings we find no error and affirm this
determ nation.” 1d. at 34.

The trial court’s determ nation that Paul Alfred Brown is
not mentally retarded is a factual finding. Consequently, the
standard of appellate review is whether there is conpetent
substanti al evidence to support that factual determ nation. See

St ephens v. State, 748 So. 2d 1028, 1031 (Fla. 1999) (“The State

takes the position, and we agree, that the ‘conpetent
substanti al evidence standard announced in Grossnman applies to

the trial court’s factual findings.”); Bruno v. State, 807 So.

2d 55, 62 (Fla. 2001); Jones v. State, 709 So. 2d 512, 514-515
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(Fla. 1998) (“this Court, as an appellate body, has no authority
to substitute its view of the facts for that of the trial judge
when conpetent evidence exists to support the trial judge's

conclusion.”); Blanco v. State, 702 So. 2d 1250, 1252 (Fla

1997) (as long as the trial court’s findings are supported by
conpetent substanti al evi dence, Suprenme Court will not
substitute its judgnent for that of the trial court on questions
of fact, likewi se of the credibility of the witnesses as well as
the weight to be given to the evidence).

This has been reconfirmed in Johnston v. State, 2006 Fl a.

LEXIS 766 (Fla. May 4, 2006) which decl ared:

The standard of review utilized by this Court in
revieming a trial court’s finding on a defendant’s
ment al retardation <claim is whether conpetent,
substanti al evidence supports the finding.

As a general proposition, an appellate
court should not retry a case or reweigh
conflicting evidence submtted to a jury or

other trier of fact. Rat her, the concern on
appeal nmust be whether, after all conflicts
in t he evi dence and al | reasonabl e

i nferences therefrom have been resolved in

favor of the verdict on appeal, there is

substantial, conpetent evidence to support

the [trial court’s decision].
Ti bbs v. State, 397 So. 2d 1120, 1123 (Fla. 1981)
(footnote omtted), aff’d, 457 U S. 31 (1982); see
also Wndomyv. State, 886 So. 2d 915, 927 (Fla. 2004)
(citing Porter v. State, 788 So. 2d 917, 923 (Fla
2001)) (“This Court has held that it wll not
substitute its judgnent for that of the trial court on
guestions of fact, and |ikewi se on the credibility of
W t nesses and the weight given to the evidence so |ong
as the trial court’s findings are supported by
conpetent, substantial evidence.”).

Fl orida Statute and Rul e:
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Florida Statute 921.137(1) provides in pertinent part:

As used in this section, the term “nenta

retardation” neans significantly subaverage
general intellectual functioning existing
concurrently wth deficits 1in adaptive
behavi or and manifested during the period
from conception to age 18. The term
“significantly subaver age genera

intell ectual functioning,” for the purpose
of this section, neans performance that is
two or nore standard deviations from the
mean score on a standardized intelligence

t est specified in the rules of t he
Departnment of Children and Fam |y Services.
The term “adaptive behavior,” for the

purpose of this definition, means the
effectiveness or degree wth which an
i ndi vidual neets the standards of persona

i ndependence and soci al responsibility
expected of his or her age, cultural group,
and community.

Fl orida Rule of Crim nal Procedure 3.203(b) provides:

As used in this rule, the term “nental
retardation” neans significantly subaverage

general intellectual functioning existing
concurrently wth deficits in adaptive
behavi or and manifested during the period
from conception to age 18. The term
“significantly subaver age genera

intellectual functioning,” for the purpose
of this rule, means performance that is two
or nore standard deviations from the nean
score on a standardized intelligence test
aut hori zed by the Departnment of Children and
Fam |y Services in rule 65B-4.032 of the
Florida Admnistrative Code. The term
“adaptive behavior,” for the purpose of this
rule, means the effectiveness or degree with
whi ch an individual neets the standards of

per sonal i ndependence and soci al

responsibility expected of his or her age,

cul tural group, and comunity.

In Johnston v. State, 2006 Fla. LEXIS 766 (Fla. May 4, 2006)
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this Court approved a trial court’s finding and held that there
was conpetent, substantial evidence to support the finding that
Johnston was not nentally retarded. In that case Dr. Bl andino
noted that when Johnston was adm ni stered a Stanford-Binet test
at age seven, he scored a 57 and he took a Wchsler Intelligence
Scale for Children test when he was twelve and scored a 65.
However, Dr. Bl andino discounted these earlier scores because
the test admnistrators placed a caveat in their notes
indicating “that this was not an accurate assessnent of his
functioni ng because of behavioral and enotional issues, and that
he was actually performng or was functioning at a higher
l evel .” Dr. Blandino did not assess adaptive functioning
because it was noot given his I Q score being as high at it was.

Simlarly, Dr. Prichard testified that the three prongs that
determne nental retardation are not independent elenents;
rather, they nust all be present in order for mental retardation
to be present. Dr. Prichard agreed with Dr. Blandino that two
early low I Q test scores should be discarded because at the tine
enmotional factors were getting the way of optimal functioning.
Dr. Prichard too did not perform adaptive functioning testing
because of his determ nation that Johnston’s 1Q score was too

hi gh. After summari zing the testinony, this Court stated:

Under this rule, the three prongs of nental
retardation consist of: (1) subaverage
gener al i ntellectual functioni ng, (2)
deficits in adaptive behavior, and (3)
mani festati on before age 18; these three
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prongs are to be considered in the
conjunctive.

The Court rejected Johnston’s argunent that the |ower court
erred in its finding since the experts had only considered the
first prong of the rule (subaverage general intellectual

functioning):

First, Johnston had to score two standard
devi ations below the nean score on an 1Q
test, or 70, in order to satisfy the first
prong of rule 3.203(b). Wile Johnston did
score below this nunmber in tests he took
early in his life, the test adm nistrators
noted that the | ow scores were probably due
to behavioral and enotional problens at the
tinme.
* * *

While Johnston is correct that the
experts in his case did not perform adaptive
functioning tests under the second prong of
rule 3.203, both experts testified that this
testing was unnecessary and contrary to
standard professional practice because all
three prongs of the rule nust be nmet in
order for a defendant to be found nentally
retarded. Finally, both experts concluded
that Johnston is not nentally retarded
pursuant to rule 3.203. Therefore, there
was conpetent, subst anti al evi dence to
support the trial court’s finding that
Johnston is not nentally retarded.

For the reasons that follow, the trial court’s order in the
instant case should simlarly be affirned.

(1) Intelligence scoring:

Dr. Prichard adm nistered the WAIS — 3" Edition Test and
M. Brown scored a verbal 1Q score of 67, performance |1 Q score

of 73 and full scale 1Q score of 68 but did not believe it was
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an accurate assessnent (V3, R 467-468). Dr. Prichard opined
that a correct |1Q assessnment woul d be between approximately 80
and 95 (V3, R 487). See also State Exhibit 2 (V2, R 261; Supp.
Vi, R 16-29). On Dr. Muher’s testing M. Brown had a full scale
IQ of 70 (V7, R 1009) or 68 or 69 (V7, R 1066-1067, 1071) but
al so opined that the 1Q scores in total would not support the
conclusion of nental retardation (V6, R 1010). Dr. Maher’s
report listed records of 1Q testing on Paul Brown dating from
1960 t hrough 2003 with results ranging from57 to 99 (Supp. Vi,
R.162). Dr. Maher noted a report by Dr. Dee on April 15, 1993
that a Wechsler Intelligence Scale for Children taken in 1960
when M. Brown was about ten years old reported a verbal score
of 76 and performance score of 74. The Hill sborough County
Schools used a WSC in 1961 obtaining a verbal score of 76
performance of 74 and full scale of 72. Depart nent of
Corrections testing in 1972, 1973 and 1998 resulted in scores of
94, 97 and 99.

Dr. Prichard acknowl edged that the Beta Test is not |isted
as one of the tests that the |egislature has recognized for the
assessnent of 1Q but “The Beta has been correlated with the WAI S
and what has been found is that the Beta is typically an
underestimation of true intelligence. For exanple, one study of
Beta scores were approximately 99 and the WAIS scores
adm ni stered to the sanme subject were approximately 110.7 (V3

R. 479). Dr. Prichard reiterated that the Beta has “been
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correlated with the Wechsler Scales so you can get an idea of
the admi nistration of the Beta, what a correspondi ng Wechsl er
Scale would likely be.” (V3, R 480). Dr. Maher simlarly noted
that the Beta is a nmore |limted testing instrument sonetines
referred to as a screening 1Q (V7, R 1049-50) but added t hat

Beta and WAIS “are both legitimate instruments to measure |1Q and

make a clinical estimte of 1Q"” (V7, R 1050). Dr. Maher
explained that they wll give a result in the same range
generally. In Dr. Maher’s know edge and experience “It is not a

reasonabl e expectation that a Beta 1Qis going to get a result
of 120 and a WAIS is going to get a result of 70.” (Vv7,
R. 1051). Dr. Maher opined the defendant’s likely 1Q score is
“more in the range of 75 to 85.” (V7, R 1089-90). Dr. Maher’s
report additionally noted Dr. Berland s 1987 WAIS scores of
verbal 75, performance 84 and full scale 81 and Dr. Dee’ s 1993
WAI S scores of verbal 77, performance 92 and full scale 83. Dr.
Maher al so noted Dr. McClain's score in 2001 and Dr. Prichard's
results in 2003 (Supp. V1, R 162).

Quite apart from Beta testing, it is clear that all the
experts who gave authorized testing pursuant to the recognized
WAI' S and W SC systens — with the sole exception of Dr. McCain —
concluded that M. Brown was not nentally retarded. Dr. Dee
reported in 1993 that prior testing with the WSC in 1961 when
Appel l ant was about ten years old of verbal score of 76,

performance of 74 and full scale of 72. Dr. Berland s testing
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on the WAIS in 1987 yielded a verbal 1Q of 75, performance of 84
and a full scale 1Qof 81. Dr. Dee in 1993 utilized the WAIS to
obtain a verbal score of 77, performance of 92 and full scale IQ
of 83. Dr. Afield testified at Appellant’s penalty phase that
M. Brown had an I Q of about 80 (FSC Case No. 70,483, R 674).
In addition to the testinony presented below, a review of
the State exhibit docunents reveals a wde variety of
intelligence test scoring. For exanple, State Exhibit 2, Dr
Prichard’ s report of April 23, 2003, recited that his recent
testing showed a verbal |Q score of 69, perfornmance |1 Q score of
73 and full scale 1Q of 68. (Supp. V1, R 26). Dr. Prichard
explained in his testinony why he felt these scores were not
val i d. State Exhibit 3, the report of Dr. Dee on April 15
1993, reported Brown in the |low average range of general
intellectual functioning with a full scale 1Q of 83, a verbal 1Q
of 77 and a performance scale 1Q of 92 on the Wechsler (Supp.
V1, R 35). State Exhibit 4, a report by Dr. Berland on February
1, 1987, noted Appellant’s efforts to exaggerate or fake nmenta
health synptoms (Supp. V1, R 47). State Exhibit 5, the WAIS
Record Form of April 13, 1986, revealed a verbal 1Q score of 75,
performance |1 Q score of 84, and full scale IQ score of 81 (Supp.
Vi, R 51). State Exhibit 6, Dr. Berland s report of February
11, 1987, nentioned “the defendant’s apparent efforts to
exaggerate and/or fake synmptons of nental health disturbance

appear to have masked what ever genui ne di sturbance was present
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in a way that prevented separation of what was genui ne from what
was not.” (Supp. V1, R 64). State Exhibit 7, a Departnent of
O fender Rehabilitation Reclassification and Progress Report
prepared Decenmber, 1976, indicated that Brown had on 1 Q of 94
and was encouraged to attenpt to achieve his GED. (Supp. V1,
R 69). State Exhibit 8, a Departnent of Corrections Educati onal
and Vocational Counselor’s Report in March of 1980, |isted Brown
with an 1 Q test score of 99 and noted “Inmte appears to have
average learning aptitude with |less than average educati onal
achi evenent . Woul d encourage academic courses, iif he is
noti vated.” (Supp. V1, R 72). State Exhibit 9, Hillsborough
County Schools case summary dated April 18, 1961, noted that on
the WSC test Brown achieved a verbal scale 1Q of 76,
performance scale 1Q of 74 and full scale 1Q of 72. The report
contai ned the caveat that “It was noted, however, that findings
here are presented as an Index of current functioning and nust
be viewed as a conpletely non—valid neasure of Innate capacity.”
(Supp. V1, R 76).

Not ably, Appellant did not present at the evidentiary
hearing below Dr. Dee or Dr. Berland or Dr. Afield to support
the contention that M. Brown is nentally retarded.

Appel l ant al so offers a criticismsuggesting that the prior
test results in years past nust be renunbered. On cross-
exam nation of Dr. Maher, the w tness acknow edged the general

principle that as soon as the test is normed it begins to | ose
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validity. He did not agree that scores have to be adjusted.
There is no agreed upon clinical standards to apply in the first
five years or the second five years; it is an area nore rel evant
to academ c research than clinical practice. Wile it may be
accurate that a test becones obsolete for a variety of reasons
after it’s nornmed but that is a far cry fromit being a | aw t hat
it has to be nodified. (V6, R 1031-32). Dr. Mher’s testinony
was that the prior tests were valid and useful tests given when
they were admnistered and remain valid and useful in
understanding M. Brown’s current intelligence and ability. He
was not asserting they were scored correct and valid but were
useful information. (V6, R 1034). He did not presunme that al
the information was absolutely, categorically, technically
perfect; he presuned it fell within the standards of what he’'s
famliar with in reporting this kind of information and the kind
of results he typically relies on to reach a conclusion. (V6,
R. 1036). Dr. Maher did not agree that where there is an
outdated test the scores would be off by seven or eight points.
Dr. Maher stated that there is research showi ng that when you
| ook at a group tested with the original WAIS conpared to a
group of people tested with the Third Edition, there are
patterns of difference in the result. The patterns are
consistent with the difference in full scale 1Q of seven to
ei ght points. He did not agree they are going to be off seven

or eight points and would not agree that that neans a specific
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nodi fication of those results is appropriate. The literature
attempts to project into the present day and current test
environment a likely result; it does not say the original result
was W ong or inaccurate. VWhile of relevance on a research
level, it has limted relevance on a clinical |evel. (v7
R. 1061-1062). The standard of care in the comunity is to give
the test that is relevant today; it does not nean that a
different version given years ago was wong. (V7, R 1062-1063).

Appel | ant contends that earlier testing by nmental health
experts such as Drs. Afield, Berland and Dee support his claim
of mental retardation but the testinony adduced at the hearing
bel ow does not support such a claim First, Appellant did not
present any live testinony by Drs. Afield, Berland or Dee. Drs.
Afield and Berland testified at M. Brown’ s penalty phase of
trial in February of 1987. While Dr. Afield nentioned that
“there is brain damage or | think he is kind of retarded.” (V4,
R. 672) (enphasis supplied), he also added that “W have a guy
with an 1 Q of about 80" (V4, R 674) which certainly would not
quality an individual for nmental retardation status. Dr .
Afield s testinony al so acknow edged that M. Brown was faking
sone of his responses in testing done by Dr. Berland. (Vv4,
R 676-677).

Dr. Berland testified at the penalty phase that he
adm ni stered the Wechsler Adult Intelligence Test in 1987, a

standardi zed test; the full scale IQ score was 81, the verba

26



was 75 and performance 1Q score was 84. (V4, R. 635). Dr.
Berl and added that “there was a substantial elenment in faking in
his MWI results and in his interviewr results” (V4, R 648, 658).

Both Dr. Prichard and Dr. Maher alluded in their reports to
testing done by Dr. Dee on April 15, 1993 on the WAIS (Wechsl er
Adult Intelligence Test) — verbal 1Q score of 77, performance IQ
score of 92 and full scale 1Q of 83 (V2, R 259-260; Dr. Maher
report at State Exhibit 1, p.3, Supp. V1, R 162). See also Dr.
Dee’s report of April 15, 1993, V2, R 219-229, State Exhibit 3;
Dr. Berland s report of February 1, 1987, State Exhibit 4; V2,
R. 364-370. Although, the tests given by Dr. Berland and Dr. Dee
had newer versions avail able when the tests were adm nistered,
they were still perfectly legitimte and useful instrunments.
(V7, R 1064). The standard of care in the community is to give
the nore current procedure but that does not nmean that old tests
(whether x-rays or intelligence test) are necessarily obsol ete.

(V7, R 1065).

Dr. McClain opined that Dr. Berland s full scale 1Q of 81 on
the WAIS should be adjusted to a 70 on the WAIS Il and that Dr.
Dee’s score of 83 should be adjusted to a 72. (V7, R 1109).

That Dr. MClain may have differing views from that
presented by Dr. Maher or Dr. Prichard means only that it was
for the trial court to resolve the conflicting views and Judge

Barbas did so. See Guzman v. State, 721 So. 2d 1155, 1159 (Fl a.

1998) (“It is the province of the trier of fact to determ ne the
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credibility of wtnesses and resolve conflicts [citations
omtted]. Sitting as the trier of fact in this case, the trial
judge had the superior vantage point to see and hear the
Wi t nesses and judge their credibility....Secondly this Court
will not reweigh the evidence when the record contains
sufficient evidence to prove the defendant’s guilt beyond a

reasonabl e doubt.”); Denps v. State, 462 So. 2d 1074, 1075 (Fl a.

1984); State v. Spaziano, 692 So. 2d 174, 178 (Fla. 1997) ("W

give trial courts this responsibility because the trial judge is
there and has a superior vantage point to see and hear the
w t nesses presenting the conflicting testinmony. The cold record
on appeal does not give appellate judges that type of

perspective.”); see also Trotter v. State/ McDonough, 2006 Fl a.

LEXIS 940 (Fla. May 25, 2006) (“Second, the circuit court found
Dr. Pinkard's testinmony unreliable. The determ nation of the
credibility of witnesses also is reserved to the trial court.

W ndom v. State, 886 So. 2d 915, 927 (Fla. 2004) ('This Court

has held that it will not substitute its judgnent for that of
the trial court on questions of fact, and |likewi se on the
credibility of witnesses and the wei ght given to the evidence so
long as the trial court’s findings are supported by conpetent,

substantial evidence.’).”); Wainwight v. Wtt, 469 U S. 412,

434, 83 L.Ed.2d 841, 858 (1985)(quoting from an earlier case
that “face to face with living witnesses the original trier of

the facts holds a position of advantage from which appellate
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j udges are excluded”).

and deci ded which wi tnesses were credible.

Bi vert,

Suffice it to say the fact finder

heard

See al so Creaner v.

214 Mo. 473, 113 S.W 1118, 1120-121 (M. 1908):

W well know there are things of pith that
cannot be preserved in or shown by the
witten page of a bill of exceptions. Truth
does not always stalk boldly forth naked,
but nmodest withal, in a printed abstract in
a court of l|ast resort. She oft hides in
nooks and <crannies visible only to the
m nd’ s eye of the judge who tries the case.
To him appears the furtive glance, the
bl ush of conscious shame, the hesitation,
the sincere or the flippant or sneering
tone, the heat, the cal mess, the yawn, the
sigh, the candor or lack of it, the scant or

full realization of the solemity of an
oath, the carriage and m en. The brazen
face of the liar, the glibness of the

schooled witness in reciting a |esson, or
the itching overeagerness of the swft
witness, as well as honest face of the
truthful one, are alone seen by him I n
short, one witness, may give testinony that
reads in print, here, as if falling fromthe
lips of an angel of light, and yet not a
soul who heard it, nisi, believed a word of
it; and another witness may testify so that
it reads brokenly and obscurely in print,
and yet there was that about the w tness
that carried conviction of truth to every
soul who heard himtestify.

(2) Adaptive functioning prong:

The trial court recited in its O der that:

Dr . McCl ai n testified regar di ng
Defendant’s ability to maintain a five year
intimate relationship, “lI do believe that
was after he was 18.” (See June 27, 2003
Transcri pt, p. 64, attached). That
Def endant may have been described at an
early age as having socialization issues,
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does not nean he satisfies the statutory
definition of nentally retarded if he is
currently able to socialize and adapt at an

acceptable level. The nental deficits have
to manifest prior to 18 and continue to
exi st presently, or concurrently wth

significantly subaverage general intellect.
Dr. McClain failed to report on Defendant’s
current adaptive functioning.

Contrary to Dr. MCl ain s assessnent,

Drs. Prichard and Maher each tested the
Def endant and found that the recent 1Q
scores suggesting a range of mldly nentally
retarded were a result of malingering.' Dr.
Prichard believes Defendant to be in the
“high end of the borderline range or at the
low end of the average range.” (See June
27, 2003 Transcript, p. 104). According to
Drs. Prichard and Maher, it is reasonable to
bel i eve that a person in Defendant’s
situation has a strong notivation to perform
poorly on the examnations in order to be
decl ared nentally retarded. (See June 27,

2003 Transcript, p. 114, and February 18,

2005 Transcri pt, pp. 49- 50 and 59,

attached).

Li kewi se, the results of the Vinel and
test adm nistered by Dr. Prichard suggest
Def endant is not nentally retarded in terns
of adaptive functioning.® (See June 27, 2003
Transcript pp. 108-109, attached). Dr .
Prichard comented on the |evel of support
needed by an individual that scores 29 in
adaptive functioning —the value attributed
by Dr. McClain in her exam nation:

An adaptive functioning of 29 would
correspond to a support |evel of
ext ensi ve. It would nean the person
woul d need extensive support, which is
characterized by individuals requiring
extensive or continuous support and
supervi si on. For exanpl e, an
i ndi vidual may attain beginning self-
care skills, but may need continuous
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supervision from someone wthin the
same room or nearby.

(See June 27, 2003 Transcript, p. 113,
attached).

Dr. Prichard’ s exani nati on supports the

fact that Defendant is clearly capable of

caring for hinself and places extrene doubt

on the wvalidity of Dr . McCl ai n’ S

assessnent.® Therefore, the Court finds Dr.

Prichard’s and Dr. Maher’s analysis to be

accur ate. Based on Dr. Prichard's, Dr.
Maher’s and the Court’s observations of the
Def endant and on the doctors’ determn nation
t hat Defendant is not nentally retarded, the
Court finds that Defendant is not entitled
to the relief requested.

(enphasi s supplied)(footnotes omtted)(V5, R 780-781)

testimony of Dr. Prichard. See, e.g., Bottoson v. State,

So.

Thi s

2d 31,

is not the first time the courts have credited the

33 (Fla. 2002):

The court stated: “The court finds Dr.
Pritchard’s testinmony credible and accepts
this explanation.” n3
n3 The trial court also pointed out
that Dr. Henry Dee was the only expert
to opine that Bottoson was nentally
retarded. The court found Dr. Dee’'s
testinony not credible because Dr. Dee’s
opi ni on was “unacceptably vague in |ight

of the objective evidence.” We give
def erence to t he trial court’s
credibility eval uati on of Dr .

Pritchard’s and Dr. Dee’s opinions. See
Porter v. State, 788 So. 2d 917, 923
(Fla. 2001) (giving deference to the
trial court’s acceptance of one nental
health expert’s opinion over another
expert’s opi ni on and stating “we
recogni ze and honor the trial court’s
superior vantage point in assessing the
credibility of witnesses and in making

31
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findings of fact”). See al so Stephens
v. State, 748 So. 2d 1028, 1034-35 (Fl a.
1999).

See al so Johnston v. State, supra.

There is conpetent, substantial evidence in the record to

support the | ower

prong.
2 (V2,

Dr.

R. 261-262) expl ai ned:

The determ nation of Mental Retardation is a

t wo- pronged process. The person nust have
significant deficits in both intelligence
and adaptive skills. Hence, the, Vineland

Adaptive Behavior Scales (Interview Edition)
was adm ni stered by interviewi ng Ms. Fannie
Janes, who lived with M. Paul Brown for 5-6
years just prior to his incarceration on
death row. She appeared to be very famliar
with him and was consi dered an appropriate
and obj ective respondent. On this
adm ni stration, M. Brown earned a Standard
Score of 84 on the Comuni cation Domain, a
Standard Score of 113 on the Daily Living
Skills Domain, and a score of 90 on the
Soci alization Domain. This translates into
an Adaptive Behavior Conposite score of 93.

Hence, at the 95% | evel of confidence, it
can be stated that M. Paul Brown' s true
adaptive behavior conposite falls between
85- 101, suggesting no deficits in adaptive
skills.

Sgt. Young, floor Sergeant on death row, was
gquesti oned utilizing t he Scal es of
| ndependent Behavi or-Revised Edition. This
is a different neasure of adaptive skills,
and allows the respondent to project how
well they BELIEVE the individual could
perform specific skills, even if there has
been no opportunity to observe the skill in
guesti on. Sergeant Young has known M.
Brown since he arrived on death row in
approxi mately 1987. He appeared to be an
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appropriate, objective respondent. Based on
Sergeant Young's responses, M. Brown earned
a Mtor Skills Standard Score of 87, a
Communi cation Standard Score of 77, a
Personal Living Standard Score of 85, and a
Community Living Standard Score of 81.
These scores translated into a Broad
| ndependent Support Score of 80, indicating
skills t hat are “limted to age-
appropriate”.

(/g Paul Brown was also given the
opportunity to respond to questions on the
Scal es of | ndependent Behavi or - Revi sed
Edition regarding how well he BELIEVES he
can perform specific skills. On his
assessnment of hinmself, he indicated Mtor
Skills Standard Score of 78, a Conmuni cati on
Standard Score of 53, a Personal Living
St andard Score of 64, and a Community Living

Standard Score of 54. These scores
translated into a Broad | ndependent Support
Score of 57, indicating skills that are

“limted to very limted”.

I n analyzing the differences obtained in M.
Brown’s self-assessnent (Broad |ndependent
Support Score of 57) relative to Sergeant
Young' s (Broad | ndependent Support Score of
80), Table 5-6 in the SIB-R manual was
consulted. This Table offers a description
of Support Score ranges and a description of
Support Levels needed for each range. For
M. Brown’s score of 57 (range of 55-69),
this Table indicates a Support Level of
“Limted”. The description of this Ievel of
support includes:

“I ndi vi dual s require limted but
consi stent support and supervision.
For exanple, an individual my be

i ndependent in sonme personal care
skills, but may require help, support,
or supervi si on with many daily

activities and direct and consistent
supervision for much of each day in
home, school , wor k, and conmmunity
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settings.”

For Sergeant Young's score of 80 (range 70-
84), this Table indicates a Support Level of
“Intermttent”. The description of this
| evel of support includes:

“Individuals require intermttent or
periodi ¢ support and supervision. For
exanpl e, an individual may be able to

manage nost daily activities
i ndependently, but my sonetinmes need
periodic (often less than daily)
advi ce, support, assi st ance, or

supervision.”
Finally, on the WRAT-3, M. Brown earned a
Readi ng score of 66, a Spelling score of 59,
with a Arithnmetic score of 53. These scores
correspond to Grade Equival ent scores of 4,
3, and 2, respectively.

Dr. Prichard additionally testified at the June 27, 2003
evidentiary hearing that he adm ni stered adaptive behavior tests
in this case. Dr. Prichard perfornmed the Scal es of | ndependent
Behavi or Revised Edition with M. Brown and with a floor
Sergeant on death row (Sergeant Young). He also adm nistered a
Vi nel and Adaptive Behavior Scales with Fannie Janes, Appellant’s
ex-girlfriend with whom he had lived for a five to six year
period just prior to his death row incarceration. The SIBR® test
is newer than when the statutory rules were handed down in
OCctober of 1985, 1is recommended by the AAMR and other
professional literature and “is one of the strongest tests for a

nmeasure of adaptive behavior than [sic] we have” (V3, R 488).

It is ampbng the top three along with the Vineland and the
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Associ ati on of Mental Retardation Adaptive Scales (V3, R 499).
The Vineland is scored based on the sane nunerical equival ent as
the Wechsler Scale — with a mean of 100 and standard devi ation
of 15. Thus, two standard deviations would yield a score of 70.

In assessing Fannie Janes as a respondent, Appellant received a
score of 84 in comunication, 113 on daily living skills and a
score of 90 on socialization — a conposite score of all the
skills of 93. This is “not even a standard deviation bel ow t he
mean and it’s actually very consistent with the other testing”
(V3, R 492).

The SIBR test is adm nistered the sane way as the Vineland -
ask sonmeone who is famliar with the individual about specific
adaptive skills. The benefit of SIBR is that it gives the
opportunity to admnister the instrunent to the individual
hi msel f and provi des an opportunity to estimte adaptive skil
functioni ng based on other behaviors when there hasn’'t been an
opportunity to observe the skills. Sgt. Young has been a fl oor

sergeant on death row for a long tine, knows the individuals and

is objective. Sgt. Young indicated a motor skills standard
score of 87, conmmunication of 77, personal living of 85 and
community living of 81. The broad independent score, a

conposite of all the adaptive skills was 80. The SIBR, |like the
Vineland and WAIS, has a nmean of 100 and requires the two

standard devi ations for someone who is nentally retarded (V3,

2 The court reporter apparently mstranscribed it as SIDR test.
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R. 493-494).

Dr. Prichard gave the test to M. Brown who gave hinself a
78 on nmotor skills, 53 on conmuni cation, 64 on personal |iving,
54 on community living and a broad i ndependent score of 57 (V3
R. 494) . Dr. Prichard |ooked in the SIBR manual at Tables 5-6
listing the levels of support (V3, R 495). Dr. Prichard
testified that an adaptive functioning of 29 would be an
extensive | evel of support, i.e. would require alnost all total
personal care for eating, dressing or bathing; but M. Brown
does just fine in that context (V3, R 496). In Dr. McClain's
report of Septenmber 12, 2001 she had not perforned any adaptive
functioning testing (V3, R 497-498).

Dr. Maher simlarly concluded that Appellant Brown did not
satisfy the adaptive functioning deficits criteria for a nmental
retardation diagnosis. Wiile he did not do specific testing, he
reviewed that through his interview and testing done by others.

Dr. Maher opined that there had been periods of tinme when M.
Brown’s adaptive functioning was at a low |evel and other
significant periods of tinme in the several years prior to this
arrest for this murder where his |evel of adaptive functioning
was above a level that would be expected for an individual who
was nentally retarded. Dr. Maher concluded that his |evel of
adaptive functioning does not support the conclusion that he is
mentally retarded (V6, R 1010-1012; see also State Exhibit 1 at

Supp. V1, R 169).
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In contrast, the testinony of Dr. MClain, which was
rejected by the I ower court, was that she did not adm nister any
adaptive functioning test at the tinme of her interviewwth M.
Brown (V3, R 414, 434). She performed a Vineland wth
respondent step-brother Daniel Jackson on May 5, 2003, but she
did not qualify it as being a valid Vineland because of the
excessive “I don’t know responses (V3, R 420). She interviewed
Appellant’s brother Jimmy and a former teacher M. MDonal d.
The McDonal d interview was i nadequate to forma concl usion since
she couldn’t comment on enough areas. The findings on the
interview with Jimmy Brown placed Appellant in the | ow adaptive
| evel range (V3, R 420-422). The score she achieved when
perform ng the Vineland on Jimy Brown was a standard score of
29 — within the range of severe retardation (V3, R 444). Hs
score would be five standard deviations from the nmean (V3
R 446). Dr. McClain admtted that M. Brown had had a four or
five year intimate relationship with Fannie James (V3, R 447).
She opined that as to interpersonal relationships, M. Brown
functioned as a one year eleven nonth old and as to play and
| ei sure he functions as a nine nonth old infant (V3, R 451).

(3) Onset by age 18 prong:

Dr. Prichard testified that the third elenent required for a
mental retardation diagnosis was that the individual nust
mani fest his deficits prior to the age of eighteen and be

presently existing (V3, R 465). See also DSM | V-TR, p.49. Dr.

37



Prichard further explained that it was wunnecessary to nake
further inquiry into the onset by age eighteen prong since he
had so nuch data when M. Brown was an adult that intellectually
he was not below 70 (V3, R 501-502).

Dr. Mher concluded that M. Brown’s deficits that were
apparent prior to age eighteen were caused by other factors, not
mental retardation (V6, R 1013-1014).

Appellant’s conplaint — that the trial court’s assertion
that the first prong of a nental retardation determ nation
“requires an 1Qof 70 or less” is erroneous — is nmeritless. See

Zack v. State, 911 So. 2d 1190, 1201 (Fla. 2005)(finding that in

order to be exenpt from execution under Atkins, a defendant nust
nmeet Florida s standard for nmental retardation, which requires
he establish that he has an I1Q of 70 or below), cited in HII v.

State, 921 So. 2d 579 (Fla. 2006); Rodriguez v. State, 919 So.

2d 1252, n.8 (Fla. 2005)(reciting that *“According to the

Di agnhostic and Statistical Mnual of Mental DO sorders, nental

retardation is ‘characterized by significantly subaverage
intell ectual functioning {an 1Q of approximately 70 or bel ow}
with onset before age 18 years and concurrent deficits or

i npai rnments in adaptive functioning. ”); see also Johnston v.

State, supra.
Appellant criticizes the trial court for accepting Dr.
Prichard’ s and Dr. Mher’s findings on malingering. The |ower

court alluded in footnotes 1 and 2 of his Oder to their
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supporting testinony (V5, R 780). Dr. Prichard expl ained that
he becanme wary when M. Brown seened not to be working as
qui ckly as he could on the performance neasures, e.g., Appell ant
was unusual in taking a long time to respond to four digits
stated to him Typically when sonmeone is trying to perform
optimally they tell you right away because that is information
one puts in imediate nmenory. Not ably, M. Brown’s score was
not an accurate assessnment when conparing results on Dr.
Prichard’s test to prior testing results. In this regard Dr

Prichard noted testing by Dr. Dee in 1993 indicated a

performance 1Q of 93 with a full scale 1Q of 83 on the Wchsl er

Scal es. As for the twenty point decline in performance and
fifteen point decline in full scale 1Q score, “Intelligence
doesn’t change that way.” (V3, R 468-470). M. Brown’s

performance was peculiar; while he was anxious, anxiety isn't
necessarily going to create a response |atency. Moreover, M.
Brown’s responses did not seem honest. When asked about
del usi ons, Appellant indicated that he was afraid someone was
contam nating his food and that he skipped approximtely one
meal per week because he felt it was contam nated or poisoned.

This was significant because a delusion is a fixed, fal se belief

— it does not come on Wednesday at lunchtinme. It stays with a
person and attacks on his daily function. This was not an
endorsement or description of delusional ideation. If truly
delusional, you would expect him to skip nunerous neals.
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Furthernmore, Dr. Berland s reports in April of 1986 and February
of 1987 indicate malingering, i.e., he was endorsing synptons
that were false, that psychotic individuals don’t endorse (V3,
R 471-472).

Dr. Maher gave simlar testinmny. \Wen asked by defense
counsel whether M. Brown nade an acceptable effort on the

testing, Dr. Maher answer ed:

| think that my testing results in a |ower
score than represents his true intelligence,
because he did not make a full effort. That
woul d be ny testinmony.

(enmphasi s suppl i ed) ( V7,

R 1077)
Dr. Maher expanded on his testinony, noting that M. Brown's
score was not a reasonably accurate reflection of his
fundamental intelligence because of other conpounding factors

(V7, R 1077). Dr. Mher added:

A. | do not believe he gave full effort on
it. I think he was aware of the
circunstances of the testing and aware that
performng well on the testing was to sone
extent contrary to his self-interest. | do
not believe that he specifically gave wong
answers when he knew correct answers. Nor

do | have any evidence that he refused to
give an answer when he had in mnd an
answer .

But it is nmy opinion that he did not
give full effort and had he given full

effort, he would have performed better
Q That’s why you believe it is nore
accurate that the defendant’s IQis in the
75 to 85 range?
A That’ s correct.

(Vv7, R. 1090-
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1091)

VWhen asked why he felt M. Brown did not try his best, the
w t ness answered he gave a lot of very quick “I don't know
responses and responded mi nimally but sonewhat to encouragenent
which allowed the testing to continue. Dr. Maher noted that Dr.
Prichard’ s assessnment was “very simlar to my conclusions and
opi nions. There was a lack of full effort.” (V7, R 1092-1094).

Dr. Maher agreed that Dr. Berland had expressed the opinion
that there was sonme exaggeration of M. Brown's self-report on
the severity of his nmental health synptoms (V7, R 1095-1096).
Dr. Maher said that it is “not only a |lack of willingness but a

|l ack of effort” and:

The intelligence test is a test that
requires full effort in order to get the
nost accurate outcome. So even if a person
isn’t doing anything to fake or malinger a
| ow score, a lack of full effort will give a
| ess than accurate score, because it’'s a
test which requires a full effort to get the
nost accurate outcone.
(V7,

R. 1097)

The trial court’s findings thus were not erroneous. M.
Brown failed to give his best efforts as noted by Drs. Prichard
and Maher (and others earlier). Any suggestion that there was
insufficient conpetent evidence to support the trial court’s
finding, that M. Brown is not nentally retarded or that the
| ower court failed to consider all the evidence presented is

without merit. Appellant presented only one live witness Dr.
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Val erie McClain and as previously noted the | ower court declined
to credit her testinmobny which was contradicted by the State’'s
expert Dr. Prichard and the court-appointed expert Dr. Maher.
The court’s conclusion was supported by other docunentary
evi dence presented below. For exanple, State’'s Exhibit 9, the
Hi | | sborough County School report in 1961 — when M. Brown was
ten years old — noted that the WSC-C indicated a verbal scale
score of 76, performance scale of 74 and full scale of 72 and
commented that it was an index of current functioning not as a
nmeasure of innate capacity (V2, R 215). OCbviously, his innate
capacity would not be lesser than his current functioning.
State’s Exhibit 3, Dr. Dee s report of April 15, 1993, reported
M. Brown’s performance on the Wechsler as full scale 1Q of 83,
verbal 1Q of 77 and a performance scale 1Q of 92 (V2, R 226).
Dr. Berland’s exam nation in 1986 on the Wechsler (State
Exhibit 5, Supp. V1, R51) vyielded a verbal 1Q of 75,
performance 1 Q of 84 and full scale 1Q of 81. Additionally, Dr.
Berl and’ s report of February 1, 1987 — State’s Exhibit 4 — noted
consistently with the views of Drs. Prichard and Maher “that his
responses were not true and that they represented an effort to
either partially or entirely fake synptonms of disturbance.”
(V2, R 365). See also Dr. Berland’'s testinmony in earlier
proceedings as to M. Brown’s WAIS |1 Q scores (V4, R 634-635) and
M. Brown' s exaggeration and faking in his MWI and interview

results (V4, R 644-653). Departnment of Corrections records,
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State Exhibits 7 and 8, describe M. Brown with average | earning
aptitude with | ess than average educati onal achievenent. 1In the
penalty phase of trial Dr. Walter Afield had described Appel |l ant
as “a guy with an I Q of about 80" (V4, R 674) and acknow edged
that he thought it was accurate that M. Brown had faked in a
rather primtive kind of way sone of his responses in Dr.
Berland s test (V4, R 677).

M. Brown seens to be critical of Dr. Prichard s use of the
Scal es of |Independent Behavior Test (SIBR) for the adaptive
behavi or prong, noting that it is not one of the tests specified
for use by the Departnent of Children and Famlies in Florida.
While it is true that Horida Statute 921.137 and Rule 3.203
provide that the Departnent of Children and Fami |y Service adopt
rules to specify “the standard intelligence tests” there is no
simlar statutory or Rule 3.203 fiat that any particular test
nmust be given to satisfy the adaptive functioning prong of the
mental retardation test. Significantly, Appellant does not
point to any testinmony at the evidentiary hearing to refute or
contradict Dr. Prichard’ s sworn testinony that the revised
edition of SIBR canme out in 1993, years after the statutory
rul es were handed down, that “It is one of the strongest tests
for a nmeasure of adaptive behavior than [sic] we have. It is
recommended by AAMR It’s recommended in other professional
literature regarding capital cases. It’s statistically very,

very strong.” (V3, R 488-489). Dr. Prichard added that the top
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three are Vineland, SIBR and the Association of Mental
Ret ardati on Adaptive Scales (V3, R 489).

Finally, Appellant contends that the experts are in
agreenent that a person can be diagnosed wth nental
retardation, nental illness and brain damage. While it my be
true that the presence of one does not necessarily exclude the
others, that fact avails the Appellant naught, for it is equally
true that soneone who has a nental illness and/or brain damge
my yet still not be retarded - as the testinmony of Drs.
Prichard and Maher make cl ear about Appellant Brown.® Since the
sole inquiry in this proceeding is whether Appellant is nentally

retarded and thus his execution proscribed by Atkins v.

Virginia, 536 US. 304 (2002), it matters not what other
probl ems may exi st since he is not mentally retarded.

Appellant clainms that Dr. Prichard’ s report establishes
deficits in M. Brown’s adaptive functioning to support Dr.
McClain’s diagnosis of mld nental retardation and that he
corroborates her diagnosis. Quite the opposite is true. Dr .
Prichard adm ni stered the Vinel and Adaptive Behavior Scales with
M. Brown’'s ex-girlfriend with whom Appellant |ived for five or
Six years prior to his incarceration on death row, that the

Vineland is scored on the sanme nunerical equivalent as the

®  As noted in this Court’s prior decision Brown v. State, 755 So.
2d 616 (Fla. 2000) affirmng the denial of post-conviction
relief, a nunber of experts opined concerning M. Browns
al l eged organic brain damage and other maladies. 1d. at 632-

44



Wechsl er Scale (a nmean of 100 and standard deviation of 15; two
standard deviations on both 1Q score and adaptive behavior
scal es would correspond to 70) (V3, R 488, 491). In assessing
Fanni e Janmes as a respondent for M. Brown he received a score
of 84 in communication, score of 113 on daily living skills and
score of 90 on socialization — a behavior conposite score of al

the skills of 93. (V3, R 491-492). This colloquy foll owed:

Q And that would not put himin the
category of being mldly nentally retarded?

A. No, absolutely not. [It’s not even
a standard deviation below the nmean and it’s
actually very consistent with the other
testing, i ntellectual testing t hat I
referenced.

(V3, R. 492) (enphasi s
suppl i ed)

Dr. Prichard then explained the SIBR test he gave with death row
fl oor Sergeant Young and with Appellant Brown as a respondent
Sergeant Young indicated a motor skills standard score of 87,
communi cation of 77, personal living of 85 and community |iving
of 81. Hi s broad independent score — a conposite of all the

adaptive skills — was 80. M. Brown rated hinself a 78 on notor

skills, 53 in communication, 64 in personal living, 54 in
community living and broad independent score of 57. (V3,
R. 494) . Al t hough counsel for M. Brown cross-exam ned Dr.

Prichard, there were no questions propounded as to the nunbers

and scores he received on his Adaptive Functioning Tests. (V3

636.
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R. 500-512). Since Dr. Prichard s testinony clearly denonstrates
his conclusion that Paul Brown is not nentally retarded, it is
staggering to suggest that his views corroborate Dr. MC ain who
opined that M. Brown’s adaptive functioning score was 29 (V3,
R. 444), that he functioned as a one-year eleven-nonth old in
i nterpersonal relationships (although he had |ived with Fannie
James for five or six years prior to incarceration) and
functions as a nine-nmonth old infant. (V3, R 451).

As to Dr. Prichard’ s witten report, Dr. Prichard opined
that “Paul’s functional independence is limted to age—
appropriate; his performance is conparable to that of the
average individual at age 15 years 10 nonths (15-10). This is
within the | ow average range of scores obtained by others at his
age level, as shown by his percentile rank (9) and standard
score (80).”* (V2, R 265).

As to Appellant’s assertion that the statutory provision of

F.S. 921.137 requiring proof of nental retardation by clear and

*Dr. Prichard has far nore experience than Dr. McClain. He has
been working in the field of nmental retardation since 1994, has
testified in court approximately 150-200 tinmes, and has
adm ni stered the Vinel and Adaptive Functioning Test around three
hundred tines. He has testified in ten capital cases at trial,
three involving post-sentence relief and eight cases are
pendi ng. (V3, R 461-463). Dr. McClain’s testinmony in death
penalty cases has been “approximately two tines,” she has not
previously testified regarding nental retardation in any capital
case, had evaluated an individual for nental retardation in
capital cases “approximtely four tinmes” and has adm nistered
t he Vinel and about twenty tinmes. (V3, R 393-394).
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convincing evidence to obtain relief is unconstitutional,
Appel | ee answers that the claimnust be rejected. In his notion
in the lower court Appellant contended that F.S. 921.137(8) -
which provides that the act is inapplicable to a defendant
sentenced to death prior to the effective date of the act -
viol ated the equal protection clause and that that section was
severable fromthe remining sections (V1l, R 18-19, 31-32). M.
Brown did not in his notion or menorandum argue that the clear
and convincing burden of proof standard was unconstituti onal
Nor did he raise a constitutional challenge to the clear and
convincing standard in his first post-hearing menorandum of | aw
(V1, R 169-209). He did not nention such a challenge until his
Final Closing Argunent in march of 2005 (V5, R 727). Hi s
untinmely assertion should be deemed procedurally barred.
Additionally, this Court has held that it is unnecessary to
address the claim that the clear and convincing evidence
standard of F.S. 921.137(4) is unconstitutional where the trial
court concludes that a defendant is not nmentally retarded either
under the clear and convincing standard or the preponderance of

the evidence standard. Trotter v. State/ McDonough, 2006 Fl a

LEXIS 940 (Fla. May 25, 2006). Here, the trial court’s tota
rejection of the opinion testinmony of Dr. MClain and acceptance
of the views of Drs. Prichard and Maher that M. Brown is not

retarded satisfies either standard.
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Appel |l ee woul d respectfully submt that the standard of
cl ear and convincing evidence is proper and does not suffer any
constitutional infirmty. Florida Statute 921.137(4) requires
the defendant to prove his claim of retardation by clear and
convi nci ng evidence. This standard is consistent with that
required for other nmental health issues which may be presented
in a crimnal action. See Fla.R CrimP. 3.812(e) (conpetency to
be executed); 8§ 775.027(2), Fla. Stat. (insanity as affirmative
defense); see also §§ 394.467(1), 394.917 (1), 916.13, Fla.
St at . (civil comm tment proceedings). Rule 3.203 did not
adopt a standard of proof because of concerns that this was a
substantive rather than a procedural issue and the concerns of
some Justices and Rules Committee nenbers that under Cooper V.
Gkl ahonm, 517 u. S. 348 (1996), a def endant coul d
constitutionally be required to prove his conpetence to stand
trial by a preponderance of evidence but not by the higher

burden of clear and convincing evidence. See, Anmendnents to

Florida Rules of Crimnal Procedure and Florida Rules of

Appel | ate Procedure, 875 So. 2d 563 (Fla. 2004) (Pariente, J.,

concurring).

Cooper ruled that requiring a defendant to prove his
i nconpetence to stand trial by clear and convincing evidence
could force a defendant to go to trial even when he could be

shown nmore likely than not to be inconpetent. Drawing on a
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| engthy history of jurisprudence and an overwhel mi ng consensus
of State statutory and procedural |aw opposing this position
the Suprene Court found this to violate due process.

For many reasons, the State feels that Cooper is
di stingui shable from the instant proceeding and that the clear
and convincing burden is both appropriate and constitutional
State crimnal procedures are not subject to proscription by the
Due Process Clause unless they offend “sone principle of justice
so rooted in the traditions and conscience of our people as to

be ranked as fundanental.” Patterson v. New York, 432 U S. 197

(1977). Historical practice is the Court’s “prinmary guide” in
determ ning whether a principal in question is fundanental.

Mont ana v. Egel hoff, 518 U. S. 37 (1996). Unlike the historica

perspective required by due process analysis, the Eighth
Amendnent reasoni ng enployed by the Atkins Court relied on a
newmy emerging consensus anong state |egislatures and state
courts that nentally retarded defendants should not be subject
to the death penalty. Clearly, there was no issue that this
practice was deeply rooted in our jurisprudence, since only
fifteen years earlier, the Court had reached the opposite

conclusion in Penry v. Lynaugh, 492 U S. 302 (1989).

Recogni zing that the sanme States that constituted this
energi ng consensus disagreed on how retardation should be

defined and on the standard of proof required to establish it,
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the Atkins majority determ ned that “as was our approach in Ford

v. Wainwight, 477 U. S. 399 (1986) with regard to insanity, ‘we

| eave to the State[s] the task of devel opi ng appropriate ways to
enforce the constitutional restriction upon [their] execution of
sentences.’” Since Atkins was decided two additional States
have enacted legislation requiring that a defendant prove
retardation by clear and convincing evidence. See, Ariz. Rev.
Stat. § 13-703.02(G (2003); N C Gen Stat. § 15A-2005(c)
(2003).°

Georgia, which was the first state to outlaw execution of
the nmentally retarded, requires that the defendant prove
retardation by the even higher standard of proof beyond a
reasonabl e doubt. Recogni zing that Atkins did not nmandate a

standard of proof, Georgia Courts have consistently upheld their

statute agai nst due process chall enges under Cooper. Head v.
Hill, 587 S.E.2d 613 (Ga. 2003); Mosher v. State, 491 S E 2d 348
(Ga. 1997). Finding that a nmental retardation claimis simlar

to a claimof insanity at the time of the crime “in that both

relieve a quilty person of at |east sone of the statutory

*Appel | ee acknow edges that some other states have chosen to
attribute to a defendant the burden to establish nental
retardation by a preponderance of the evidence. See, e.g., Ex
parte Briseno, 135 SSW3d 1 (Tex. Crim App. 2004). A ong with
Florida, the states that have set the burden at clear and
convi nci ng evidence include Arizona, Colorado, Delaware, and
| ndi ana. See Ariz. Rev. Stat. 8§ 13-703.02 (2003); Colo. Rev.

Stat. § 18-1.3-1102 (2003); Del. Code Ann. Tit. 11, § 4209
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penalty to which he would otherwi se be subject,” the Georgia

court was guided by Leland v. Oregon, 343 U. S. 790 (1952) which

approved the application of the reasonabl e doubt standard to a

def endant’ s proof of an insanity defense. 1d. Accord, People v.

Vasquez, 84 P.3d 1019 (Colo. 2004) (upholding 1993 statute
requiring proof of retardation by <clear and convincing

evidence); State v. Gell, 66 P.3d 1234 (Ariz. 2003) (en banc)

(approving clear and convincing standard w thout discussion.

Cf. Medina v. State, 690 So. 2d 1241 (Fla. 1997) (upholding

requi rement of clear and convincing proof that defendant is not

conpetent to be executed). But see Pruitt v. State, 834 N E 2d

90 (Ind. 2005) (holding clear and convincing standard

unconstitutional). See Montana v. Egel hoff, 518 U S. 37, 51

(1996) (“Im sum not every wdespread experiment wth a
procedural rule favorable to crim nal defendants establishes a
fundamental principle of justice. Although the rule allowing a
jury to consider evi dence  of a defendant’s voluntary
i ntoxication where relevant to nens rea has gai ned consi derabl e
acceptance, it is of too recent vintage, and has not received
sufficiently uniform and permanent allegiance, to qualify as
fundanmental, especially since it displaces a | engthy comonl aw
tradition which remins supported by wvalid justifications

today.”).

(2003); Ind. Code § 35-36-9-4 (2003).
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Recently, in Ferrell v. Head, 398 F. Supp. 2d 1273, 1295

(USDC, N.D. Ga. November 18, 2005) the court opined:

The Petitioner contends that the United
States Suprene Court’s decision in Atkins,
requires this Court to hold the GCeorgia
statute wunconstitutional, as the Georgia
procedure requires the crimnal defendant to
bear the burden of proving that he is
mental ly retarded. In Atkins, the Suprene
Court established a federal constitutional
prohi bition on the execution of the nentally
retarded. Atkins, 536 U.S. at 321. The
Court, however, specifically stated that it

would “leave to the State[s] the task of
devel opi ng appropriate ways to enforce the
constitutional restriction upon t he
execution of its sentences.” ld. at 317

(quoting Ford v. Wiinwight, 477 U.S. 399,
416-17, 106 S. Ct. 2595, 91 L. Ed. 2d 335

(1986)). Included in this mandate is the
procedure for determ nation of a defendant’s
mental retardation. Id. at 317; see also

Morrison v. State, 276 Ga. 829, 834-35, 583
S.E. 2d 873 (2003). The Petitioner correctly
notes that the burden on a crimnal
def endant to prove nental retardation is
nore onerous in Georgia than in many other
states. n7 However, the Court in Atkins
makes it abundantly clear that each state is
permtted to design its own system for
determ ning nental retardation, insofar as
such system does not wholly erode the
constitutional prohibition against execution
of the nmentally retarded. The Petitioner
fails to persuade this Court that Georgia' s
statute so erodes this prohibition.

n7 Of the eighteen states that banned
execution of the nentally retarded
before Atkins, nine required the
crimnal defendant to prove nental
retardation by a preponderance of the
evi dence. See Ark. Code Ann. § 5 4-
618; Conn. Gen. Stat. § 53a-46a; M.
Code Ann., art. 27 § 412; M. Rev.
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Stat. 8§ 565.030; Neb. Rev. Stat. Ann. 8§
28-105.01; N.M Stat. Ann. 8 31-20A-
2.1; NY. Cim Proc. Law 8 400.27;
Tenn. Code Ann. 8§ 39-13-203; Wash. Rev.
Code Ann. 8§ 10.95.030. Five states
required clear and convincing proof.
See Ariz. Rev. Stat. 8§ 13-703.02; Colo.
Rev. Stat. 8§ 16-9-402(2); Fla. Stat.
Ann. 8§ 921.137; Ind. Code Ann. § 35-36-

9-4: N.C. Gen. Stat. 8 15A-2005. I n
the other three states and in cases
before the federal governnent, the

requi site burden wupon the crimna

def endant is unclear. See 18 U. S.C. 8§
3596(c); Kan. Crim Code Ann. § 21-
4623; Ky. Rev. Stat. Ann. 88 532.140,

532.130, 532.135; S.D. Codified Laws §
23A- 27A- 26. 1. The Georgia provisions
barring execution of the nentally
retarded, the first of their kind, are
expressly nmentioned and discussed by
the Court in Atkins. Atkins, 536 U S.
at 313-14. The Court’s discussion of
the Georgia statute without criticism
of the burdens it inposes upon the
parties al so suggests tacit approval of
the state’s procedure.

In Medina v. State, 690 So. 2d 1241 (Fla. 1997) this Court

rejected a simlar argunment that Cooper v. Cklahoma, 517 U.S.

348 (1996) rendered unconstitutional the requirenment in Rule
3.812 that there be clear and convincing evidence that a
prisoner is insane to be executed. As the Suprenme Court

acknowl edged in Ford v. Wainwight, 477 U'S. 399 (1986) the

State has a legitimate and substantial interest in taking
petitioner’s life as punishment for a crine and the hei ghtened
procedural requirenents in capital trials and sentencing

procedures do not apply (in contrast to conpetency to stand
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trial determ nations where the defendant’s interest S
substantial and the state’s interest nodest).

Significantly, the issue presented here is in a context of a
col l ateral, postconviction challenge to Appellant’s judgnent and
sentence, as his direct appeal becanme final years ago. See

Brown v. State, 565 So. 2d 304 (Fla. 1990), cert. den., 498 U S

992 (1990). The reduced denmands of due process recogni zed by
concurring Justices Powell and O Connor in Ford, supra, should
be noted and obviously it is not necessary or appropriate in the
instant case to determ ne whether the standard m ght be
different in a case presenting a challenge to F.S. 921.137 on
di rect appeal of a judgnent and sentence. That is sinply a case
for anot her day.

The | ower court’s order should be affirned.
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirned.
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