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STATEMENT OF THE CASE AND FACTS

Respondent was charged by felony information 01-002294CF-
(RTC) with the offense of unarned robbery (victimW]Ison Mtcham
and/or Circle K Corporation). The offense allegedly took place
on June 23, 2001. (V1;R2-3). On July 9, 2001, the state filed
witten notice of intend to seek an habitual offender sentence.
(V1l/ R5-6). On May 22, 2001, a witten APl ea Fornf was signed
by the Respondent, the assigned assistant state attorney and the
court reflected an agreenent to enter into an open plea of no
contest to the offense as charged. (V1/R19-21). A transcript of
the plea hearing (Supp/R103-112), reflects defense counsel,
Karen M| ler, advised the court the Respondent was an habitua
of fender and he was ready to plea, was Agoing to plea straight-
up, ® and was requesting a sentencing date. (Supp./R105). Defense
counsel further advised the court Respondent was entering a plea
of no contest in case 01-2294, there was no agreed upon
sentence, the Petitioner had filed a habitual offender notice,
and a presentence investigation report had been prepared.
(Supp/ R 105).

Respondent was sworn and a plea colloquy was conducted
(Supp/ R107-111). 1In pertinent part, Respondent acknow edged he
was entering a plea of no contest to the charge of strong arned
robbery, a second degree felony. (Supp/R107). There was no

agreenent as to what sentence would be inmposed by the court.



The court would listen to what Respondent and his attorney had
to say, would read the PSI report, listen to the prosecutor, and
t hen make its decision. (Supp/R108). Respondent acknow edged
he knew a notice to seek habitual offender sentence had been
filed, and that if the Petitioner proved Respondent was a
habi tual offender, this would allow the court to sentence
Respondent to nore than the guidelines; that the guidelines
i ndi cated a maxi nrum of 15 years, but the court could double this
to 30 years. (Supp/R109). The | ow end of the guidelines was
85.6 nmonths. (Supp/R110). The court accepted Respondent:s plea
as freely and voluntarily given, took judicial notice of the
probabl e cause affidavit in the court file, and found there was
a factual basis for the plea. (Supp/R111l).

A sentencing hearing was conducted on June 28, 2002.
(V2/ R26-76). The prosecutor, Assistant State Attorney, daudia
Stewart, advised the court it had certified copies of prior
convictions, but not copies of those certified copies. The
court stated it would | et defense counsel | ook at them as they
are offered into evidence [for cross-exam nation purposes].
(V2/ R28- 29).

Petitioner called Harry Schumacher, Lee County Sheriff:s
O fice |atent print examner for the past six years. The
def ense stipulated the witness was an expert in |latent print

exam nation. (V2/R30). The prosecutor asked the court to take



judicial notice of prints in the instant case 01-02294 taken on
May 22, 2002, when the Respondent entered his plea in this case.
The court took judicial notice of State Exhibit 1. (V22/R30-

31; 2dSupp/ R118). The wi tness acknow edged he had been provided
with Exhibit 1, the known prints of the Respondent by the
Sheriff=s O fice. (V2/R31).

The prosecutor then produced State Exhibits 2-7 and al |l owed
def ense counsel an opportunity to review them

State Exhibit 2 is a judgnment and sentence in case 85-
1047CF, dated COctober 6, 1986, a Lee county case for Burglary/
Dwelling (count 1) and Grand Theft (count 2) indicating one
Ransom Louis Collins entered pleas of guilty to both charges and
was adj udi cated. His probation was revoked. He was sentenced
to 15 years prison on count 1 and 5 years inprisonnent on count
2 to run concurrently. Those sentences to run concurrently with
sentences inposed in case 86-1199CF. (2dSupp/R119-123 State
Exhi bit 2;V2/R31-32). The prosecutor advised the court
Respondent was rel eased from DOC on these charges on My 29,
1992 (V2/R31).1

State Exhibit 3 is an order of probation in case 86-0058CF,

dat ed January 31, 1986 with fingerprints attached reflecting one

! This is reflected in the certified docunent from DOC reflecting
Ransom Col I i ns was sentenced in case 85-1047 on COctober 6, 1986
and released from prison on My 29, 1992 [State Exhibit 9
(2dSupp/ R148)



Ransom Lewis Collins pled guilty and was adjudicated guilty to
burglary (ct.1), dealing in stolen property (ct.2) and grand
theft (ct.3) and was placed on probation for AFifteen (15) yrs
Ct. I, 5yrs., C. Il, 15 yrs, to run concurrent, and concurrent
with Cases 86-57CF, 86-0140CF, and 85-1047CFq. The attached
fingerprinted case reflected the prints were taken on January
27, 1986. (2d Supp/ R124-126)]. The prosecutor advised the
court Respondent was released fromthe Dept. of Corrections on
5-2/92 (V2/ R32), then stated it was the sanme rel ease date as in
case 85-1047. (V2/R33)7%

State Exhibit 4 is a Judgnent and Sentence entered on
Cct ober 6, 1986, against one Ransom Lewis Collins in case 86-
57CF indicating defendant entered pleas of guilty to
burgl ary/structure (Ct 1), dealing in stolen property (&G 2) and
grand theft (C 3), defendant was adjudicated, his earlier
probati on was revoked and he was sentenced to 5 years prison for
Ct 1,15 years prison for Ct 2, and 5 years prison for Ct 3, all
to run concurrently with each other and ACONSECUTI VE TO 86- 1199CF
BUT CONCURRENT W TH 86-1047". (2DSUPP/ R127-132;V2/33). The

prosecutor advised the court Respondent was rel eased from DOC on

’The certified document from DOC reflects one Ransom Col lins was
sentenced in case 86-58, on October 6, 1986 to 5 years for
burgl ary/structure and 15 years for trafficking [dealing] in
stolen property and was rel eased on May 29, 1992. Evi dent |y,
his probation terns inposed on January 31, 1986 were revoked on
Oct ober 6, 1986 [State Exhibit 9 (2dSupp/ R148)



May 29, 1992. (V2/R33)°3

State Exhibit 5 is an order of probation in case 86-140CF
dated January 31, 1986, agai nst one Ransom Collins indicating a
pl ea of guilty and was adjudicated guilty of: burglary/dwelling
(& 1,2,3),and grand theft (Cts 4,5,6 ) and was on probation for
AFi fteen (15) Years Cts. 1,2,3, 15 yrs, each, Cs. 4,56 each, to
run concurrent, and concurrent with cases 86-57CF, 86-58CF, and
85-1047CF (2DSupp/R133-135); an attached fingerprint card
reflects the prints were taken January 27, 1986. The prosecutor
stated the date of release from the Departnment of Corrections
was May 29, 1992. (V2/R33-34)"“

State Exhibit 6 is a Judgnent and Sentence against one
Ransom L. Collins in case 86-961, dated June 12, 1995,
reflecting the defendant entered a plea of guilty to possession
of a firearmby a convicted felon. The defendant:ss probation was
revoked. He was adjudicated and sentenced to 10 years
i nprisonment to run concurrent with case 86-960. (2dSupp/ RL36-

140). The prosecutor advised the court Respondent:s rel ease from

3The certified docunent from DOC reflecting that Ransom Col | ins
was sentenced in case 87-57 on Cctober 6, 1986 and rel eased from
prison on May 29, 1992 [State Exhibit 9 (2dSupp/ R148)

“The certified document from DOC reflects one Ransom Col | i ns was
sentenced in case 86-140, on October 6, 1986 to 15 years for
bur gl ary/ occupied dwelling and 5 years for 2 Cts of grand theft
and was rel eased on May 29, 1992. Evidently his probation terns
i nposed on January 31, 1986 were revoked on October 6, 1986
[ State Exhibit 9 (2dSupp/ R148)



prison was August 1, 1996. (V2/R34)°.

State Exhibit 7 is a Judgnent and Sentence in case 86-960,
dated June 12, 1995 against one Ransom L. Collins reflecting
def endant entered a plea of gqguilty to the offense of
burgl ary/dwel I i ng, his probation was revoked, he was adj udi cated
and sentenced to 10 years inprisonment to run concurrently wth
case 86-961(2dSupp/ R141-145;V2. R34). The prosecutor advised the
court Respondent was released from DOC on August 1, 1996.
(V2/ R34) °.

Petitioner had no objections to the adm ssion into evidence
of exhibits 1, 2, 3, 4, 5, or 6, but did object to State Exhibit
7 because the fingerprints were taken on a different date
(Sept enmber 18, 1986) than the date of the judgnment and sentence
(June 12, 1995). (V2/R36). The court noted the fingerprints
wer e done when the man was placed on probation, the judgnent and
sentence were entered when the probation was revoked and
overrul ed the objection. (V2/R37-38).

Petitionerss Wwtness, Harry  Schumacher, the [latent

®The certified docunent from DOC reflects on June 12, 1995, one
Ransom Collins was sentenced to prison for 10 years for
possession of a firearmby a convicted felon and was rel eased on
August 1, 1996 (2dSupp/ R148)

®The certified docunent from DOC reflects on June 12, 1995, one
Ransom Collins was sentenced in case 86-960 to prison for 10
years for burglary of an occupied dwelling and was rel eased on
August 1, 1996 (2dSupp/ R148)



fingerprint exam ner, stated he reviewed state exhibits 27,
conpared themw th the known fingerprints of the Respondent back
on May 23, 2002, and prepared a report regarding his findings.
(V2/ R38-39). The report was shown to defense counsel who then

st at ed:

| believe |I stipulated. We:ll stipulate
the fingerprints expert found those prints
to be a match to the known conparisons of
Ransom Col | i ns.

(V2/ R39).
The witness then testified he wote a letter regarding his
findings and testified:
| found them to be identical to the
standard case and they were so identified in

my letter according to the date.

(V2/ R40)

State Exhibit 8 was admtted into evidence. (V2/R40). The
exhibit, a letter indicated the witness conpared the known inked
i npressi ons of Respondent, taken from the current case [O01l-

2294CF] taken on May 22, 2002 to the case |isted:

CASE# DATED
85-1047CF 10/ 28/ 85
86- 58CF 01/ 27/ 86
86-57CF 01/ 27/ 86
86- 140CF 01/ 27/ 86
86- 961CF 06/ 12/ 95
86- 960CF 09/ 18/ 86



and found themto be identical. (2dSupp/R146).

Petitioner then noved to have admtted into evidence, the
docunment under seal from Departnment of rrections indicating
Respondent was | ast released from prison on August 1, 1996.
(V2/ R40; 2dSupp/ R147- 150) . Def ense counsel objected on the
grounds of hearsay. The court overruled the objection on the
grounds the docunment was under seal and was an exception to the
hearsay under " 90.803(8) as public records and reports. It was
admtted into evidence as State Exhibit 9. (V2/R 40-41).

The Petitioner then noved into evidence State Exhibit 10, a
letter under seal fromthe director of the Ofice of Executive
Cl emency indicating no restoration of civil rights, no pardon,
and no application for clenency pending. Defense counsel again
obj ected on hearsay grounds and the trial court again denied the
objection stating the docunent was self-executing under
"00.902(1)(a). (V2/41-42).

Petitioner then advised the court in the instant case 01-
2294 the current robbery offense was comritted on June 23, 2001
which was within 5 years of the Respondent:s rel ease from prison
for prior felony conviction, which release was on August 1,
1996. (V2/ R42-43).

Def ense counsel argued defense agreed Respondent had at



| east 2 prior felony convictions, agreed the current felony was
commtted within 5 years of the Respondent:=s rel ease from prison
for a prior felony conviction, and also agreed other
qualifications were also nmet [no pardons and no pending
postconviction nmotions to set aside any predicate felony
convictions]. (V2/R44).

Def ense counsel argued:

...[t]he statute also requires Aln order
to be counted as a prior felony for purposes
of sentencing under this subsection, the
felony nust have been resulted in a
convi ction sentenced separately prior to the
current offense and ...and this is the part
l:m getting at -- sentenced separately from
any other felony conviction that is to be
counted as a prior felony.@

* * * *

Qur argunent is, Judge, that Exhibits 2,
3, 4, and 5, on those the original date of
sentencing was 1-31-86. So all of those
convictions, okay, would only count as one
according to paragraph 5, because theyre
sentenced together. So itenms 2, 3, 4, and
5, count as one of two.

We would argue that 6 and 7, which
occurred later than the prior cases and were
pled initially, the judgnent and sentence
that they have for 6 and 7 are not the
origi nal judgnment and judgnent and sentence,
t heyzre violation of probation judgnent and
sentences. So the Court at this tinme has no
way of know ng what the date of the origina
sentence was for State Exhibits 6 and 7.

Therefore the state has not net its
burden under section 5 that he has ever been

10



sentenced separately for two separate, you
know, to neet the criteria of two separate
fel onies because items 2, 3, 4, and 5 are
all concurrent with each other, but we don
know the date that those were originally
pled to, so for all we know they could have
been sentenced back on the sanme date as the
ot her of fenses, we have no way of know ng.

So I would submt that the state has
failed to make a prinme facie case that they
have conplied with the statute..

W would submt that the state has
failed to show that he has been convicted
separately two prior times on felony
convictions because the judgnment for the
| ast two cases are violations of probation
whi ch we don:t believe qualifies, we think
they would have to have the origina
sentences as opposed to violation of
probati on sentences, we would argue that.

As a practical matter what happened is
Ransom Collins went to jail. Wen he went
to jail he got sentenced on a bunch of
different things and he went to prison. On
all of the »86 cases he went to prison all at
once. He got out of prison, two of the
cases had probation following them he was
viol ated on those probations and then went
back to prison on 86-960 and 86-961. So we
have no way of proving when he was
originally sentenced on those to cases. They
may have been sentenced the sane date, 1-31-
86 .

(V2/ RA5- 47)
The prosecutor, M. Stewart, then responded and the

foll owi ng di scussion then took place:

Ms. STEWART: Your Honor, if what ©Ms.
MIller is saying were the case then you
coul d have sonmebody who had an astronom cal
nunber of prior all resolved on the sane
day.

11



THE COURT: That:=s what it says.

MS. STEWART: No, Your Honor, | think
what this neans is that you can:it take one
count out of a case and count it as a
separate conviction. He was sentenced
separately in every case, Your Honor, each
case in and of itself sentenced separately.

But we canst have a burglary of a dwelling
and a grand theft out of one case nunber and
then count that as two separate convictions.

THE COURT: | donzt think it says that.

* * * *

M5. M LLER: The theress the case |aw
that says if sonmebody cones into the
courtroom and pleads guilty to 50 burglaries
on one day and goes and gets sentenced on
that date, that:=s one prior felony conviction
for the purpose of the habitual felony
statute. And the rule is clear and the
state has presented all their evidence and
t hey havenst proven the second prong of the

test.

THE COURT: Well, let ne ask you, |ook
her e, Exhibit 2, when, | [look at the
signature page, the |ast page, it shows done
and or der ed Cct ober 6, 1986, t he
fingerprints are all done on Cctober 28 of
85. | donit know what that:zs all about.’

Then we:ve got the next one which is
Exhi bit 3, again |looking at it, theres not a
signature page, but Exhibit 3 -- I=m sorry
bottom of page 1, here it is January 31, of
»86, fingerprints taken January 27, 1986.

M5. MLLER  Yes, Judge, but that case,
the case in item Nunber 3, of you |ook at
the |last page of that it=s concurrent wth

‘State Exhibit 2 at 2dSupp/R119-123.

12



85-1047, so that doesnit count as a separate
convi ction because it=s concurrent.

THE COURT: \Where is that?

Well, that=s nmy argunment is because it
hasn:t been sentenced separately 86-58 has
been sentenced wi th Number 2, 86-57.

THE COURT: VWhat does, sent enced
separately nean? Different dates?

MS. M LLER: Well, | would argue that
they get the first case which we agree is
Nurmber 2c woul d count as one, we agree with
that. But then Nunmbers 3, 4, and 5 are al
run concurrent with Count Il, so we argue
that Count 11.

THE COURT: You nean Exhibit 2.

MS5. MLLER: Exhibit 2, I:msorry, would
count as one.

* * * *

MS. M LLER: It says that on the |ast
page of, |ast page of 86-58 -- on the | ast
page of Exhibits 3, 4, and 5, they were
never sentenced separately from 85-1047,
they were always sentenced with 87-1047.

* * * *

MS. STEWART: Your Honor, because a
sentence runs concurrently does not nean
that it is not a separate sentence. |If what
Ms. MIler is saying were the way it was
done you would never have the state or
sel dom have the state agreeing to concurrent
sentences because it would preclude our
comng in as an habitual felony offender for
that very reason, that would encourage the
state to say, no, everything has to be
consecuti ve.

It says, what subsection 5, referred to
by the defense says, says, in order to be

13



counted, the felony nust have resulted in a
convi ction sentenced separately prior to the
current offense and sentenced separately
from any other felony conviction that is to
be counted. That doesn:t nean that you canzt
run them concurrently, theres nothing in
there that indicates for one mnute that
youre tal ki ng about concurrent.

* * * *

THE COURT: |:=m | ooking at now, |et:s see,
Exhibit 5, it doesnt say Exhibits 2, 3. and
4, the case nunbers are all there, says all
concurrent.

* * * *

THE COURT: So you think separately
means not concurrently?

MS. MLLER Right.
THE COURT: |ds there any case | aw?

M5. MLLER: No, I=marguing that 3, 4,
and 5 have never been sentenced separately,
t hey-ve al ways been sentenced with Nunmber 2,

t hey=ve always been sentenced wth 85-
1047CF.

THE COURT: \What about 86-960 and 869617?

MS. M LLER: Wl 1, we donst know when
the sentencing took place, Judge, t he
sentence, the judgnent that she:zs giving you
is just on a VOP, itss not the original
sent ence. That case originally could have
been pled out on the sanme date as the
ot hers, we have no way of know ng that based
on what they:ve entered into evidence.

They needed to bring in a copy of the
original final judgnment with them also and
enter that into evidence to prove those were
initially sentenced on the VOP in 1995,
unl ess he has been sentenced at sone point
prior to that which would obviously, it

14



| ooks like would be back in 1986 soneti ne.

THE COURT: What do you think M.
Stewart ?
MS. STEWART:  Your Honor, | vehenently

di sagr ee. He could have had a w thhold of
adj udi cati on and when he viol ated that=s when

conviction, Your Honor. Al so concurrent
sentences are still sentenced separately,
they are not all one crimnal episode,

t hey:re not tried together.

Quite frankly I believe ny argunent is
correct that youre talking about counts of
the case, that each count is separate, but
even if you rule against nme on that,
certainly sentences that run concurrently
are still separate and that:s why we have
non-coterm nus ending dates to sentences
because even though run concurrent they end
at different times according to how many
days in on each case a defendant woul d have,
So.

MS. M LLER:  Judge, a plain reading of
the law, it says, sentenced separately from
the other felony convictions that is to be
counted as a prior felony. That:zs what the
| aw says. | nmean, itz not -- | donzt think
itss really up for debate, | nean, if you
just read it, the language is very clear.

MS. STEWART: Well, Your Honor, M.
M1l er doesnst have any case |law --

MS. MLLER  There isnst any.

IVS. STEWART: -- to support  her
position.

THE COURT: She:=s asking ne to go where
no judge has gone before.

MS. MLLER Judge Bal ckwell:s gone
t here.

THE COURT: Do you have any kind of

15



order that | could read that he wote?
MS. M LLER: No.

THE COURT: Okay. Look, | find that the
state has net the requirenents that he is a

habi tual felony offender and 1:1 explain
why. Y=all can preserve the record. Her e:=s
what | think.

Even if | accept the defense:s argunent,
okay that 2, 3, 4, and 5, he was sentenced
concurrently, and he was, assum ng | accept
the state=s argunent in 6 and 7, he viol ated
hi s probation and then was sentenced after a
violation of probation and a person is put
on probation and then a final judgnment is
entered of jail time, that:=s a revocation
It says right here on page 2. It=s a
revocati on and sentenci ng. It=s actually a
brand new sent enci ng.

At the tinme | find sonebody has viol ated
his probation, | can give them whatever
sentence | could have originally inposed.
So this is a sentence under 6 and 7 and itss
a separate sentencing from 2, 3, 4 and 5,
assumng | agree with the defense argunent.

I:mnot really saying that | do, but even if
| do, the state can preserve their position
that | think has a lot of merit, that each
case, even t hough t heyre sent enced
concurrently is a separate conviction.

| donst think the statute is crystal
cl ear. To nme when | read it over the first

time | thought they were talking about
di fferent dat es of sent enci ng, not
concurrent. It=s not really clear to ne that
concurrent sentencing is not separate

sent enci ng.

| think that what theyre tal king about
is the same day, but just |ooking at the
dates on 2, 3, 4 and 5, they:ve all got
different dates that the final judgnent was
entered even though they all resulted in
concurrent sentences. So | see a lot of

16



nmerit to the statess position, but even
accepting the defense position 6 and 7 were
resent enci ng when he violated his probation.

MS. M LLER Judge, theress sonme case
law that says basically of you plead to
whol e bunch of things in front of one judge
say in the norning, and that, you know, say
plea to five cases in front of Judge A in
the norning, those sentences count as one
felony conviction.

However, if you then, suppose instead
pl eading to all five cases in front of one
j udge that norning, suppose you pled to four
of them to Judge Corbin on the norning and
then in the afternoon you went and pled the
fifth one in front of Judge Reese, even if
he sentenced concurrently in front of
anot her judge and another time even on the
sanme day in another courtroom that counts
as a separate conviction.

So it doesnit necessarily go to the
date, the case |aw kind of says you | ook at
t he whole factor. Theres no case |law on ny
particul ar argunent.

THE COURT: Youre essentially saying
the state hasnst net it:s burden on this.

MS. MLLER: Yes, that:=s my argunent.

THE COURT: Ckay. | see the nerit of
it, the state hasnst net it:=s burden about
what did happen, I:1| grant you that 2, 3, 4
and 5 are very confusing, but when |I | ook at
6 and 7, I:m not confused at all. It says
ri ght there on page 2, revoke his probation
and Judge Reese sentences himto prison, 10
years in 7, and 10 years in 6. Now t hose
t2wo are concurrent and those were done
simul taneously. So | accept 6 and 7 are a
single felony, if you will, but theres two
and the last one he was rel eased on 8-1-86
and that=s within five years of the date of
conm ssion of this crime which was.

17



MS. STEWART: The comm ssion of this was
June 23, 2001, Your Honor.

THE COURT: Ri ght . That:s within five
years of this date, so | find he neets the

criteri a.

| make another finding, | find that he
neets the standard to be sentenced as a
habitual felony offender and | do so
desi gnat e.

( VF2/ R47- 58)

Def ense counsel stated they were ready to proceed to
sentenci ng. (V2/ R58).

Petitioner called WIson Mtcham who was the store clerk at
the Circle K store was robbed by Respondent on June 23, 2001
He was alone in the store at the tinme. (V2/R59). He was worKking
frommdnight to 7 a.m The offense took place 3 days before
his 60th birthday. (V2/ R61). Respondent canme into the store
about 4 a.m (V2/R61). Respondent put a cigarette lighter on

the counter and the witness rang it up. Respondent told himto

open the register and give him all the noney. He told
Respondent he could not do that. Respondent reached in his
[ Respondent:=s] pants and told him to open the register. The

w tness was afraid Respondent m ght have a weapon. He was only
about two feet froma tel ephone, but feared Respondent woul d get
restless if he went for the phone. Respondent stepped back from
the counter and with his hand in his pocket told the w tness not

to do it, things would get real bad. (V2/R62).

18



The witness testified he opened the regi ster and Respondent
| eaned over the counter. He thought he handed Respondent sone
bills and Respondent then hel ped the victimenpty the register.

Respondent then left. (V2/R63). He was scared. (V2/R64).

On cross-exam nation, the wi tness acknow edged he never saw
a weapon. He did not suffer any injuries. He has been the
victimof a robbery in the past. (V2/ R65-66).

Def ense counsel had the trial court watch a video given to
him be the state in discovery from the tape recorder of the
Circle K the night of the robbery. Defense counsel comented,
AThis is nmy client@ and ASee his hands are clearly visible, he has
bot h hands on the counter. The whole tinme he:ss talking to the guy
he has both hands on the counter. Now he cones over the counter
with both hands and reaches into the cash register.@ (V2/ R67).

Respondent testified he knew he was charged with strong
arnmed robbery. He has been in jail since the night of the
robbery and he entered a plea of guilty because he was guilty.
(V2/ R68).

Asked by the court if he had any comments to nmake to the
court as far as what a reasonable sentence would be considering
he scored to a m ninmum sentence of 7 years and 2 nonths at the

|l ow end of the guideline® and the court could sentence him as

8The crimnal punishnent guideline scoresheet indicated a | owest
perm ssi ble prison sentence of 85.6 nonths [ 12x7=84 +1.6 = 7
years and 1.6 nonths (V2/ R80)
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high as thirty years. (V2/ R68-69).

Respondent told the court he pled guilty because he did the
crime he was charged wth. He did not go into the store with
intent to hurt the victim or anybody el se. He had no weapon,
and no intent to rob the store to start with, but it just turned
out that way. (V2/R69). He did not feel he deserved to go back
to prison because he has not been in trouble for quite a | ong
time and pleaded with the court to give hima split sentence and
suspend half and give him probation or if prison tinme is given
to split it and give himhalf prison and half probation so he
could get out and be with his parents because his nother was il
and he feared he mght not see her alive again if he went to
prison. (V2/ R69).

Def ense counsel asked the court to sentence the Respondent
to 8 years, which is close to the bottom of the guidelines. AHe
is a habitual offender and he will do, nmy understanding right
now i s about a hundred per cent of the tine.@ (V2/ R71).

The prosecutor stated the video clearly showed Respondent
had his hand either in or toward his pocket with a cocked el bow
several times at the beginning. The victim testified he was
terrified. (V2/R72). The state had offered a sentence of 15
years, which the state felt was fair considering Respondent:s
hi story goes back to the md »80's. He is not even 35 years old

for crimes including burglaries and possession of firearm by a
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convicted felon, being the worst of the priors. (V2/R73).

The trial court orally sentenced Respondent to 20 years
i nprisonment as a habitual felony offender. (V2/ R75).

The trial court rendered a witten judgnment and sentence in
conformty with its oral pronouncenment. (V2/R83-86). A tinely
notice of appeal was filed. (V2/R8).

Initially a Anders brief was filed by defense counsel
Respondent filed a pro se brief. The state filed a standard
Anders answer brief.

By order of Second District Court of Appeal rendered on
Sept enber 30, 2003, the appellate court asked defense counsel to
address Respondent:s pro se argunent concerning the sufficiency
of docunentation of convictions presented to the trial court.
Specifically, the court asked defense counsel to address
Respondent:s contention the sequential conviction requirenent of
* 775.084(5) has not been nmet because the orders revoking
probation included in the record do not disclose the origina
sentenci ng dates for these offenses. Counsel was asked to focus
on whet her the docunentation provided woul d necessarily preclude
the possibility Respondent was originally sentenced for each
of fense on the sanme day. If not, counsel was to address the
| egal significance of that fact. Counsel was ordered to file a
suppl emental brief within 25 days and Respondent to file a

response within 25 days after the service of Respondent:s
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suppl emental brief.
Both parties filed their respective supplenmental briefs.
On Decenber 22, 2004, Second District Court of Appeal

rendered its witten opinion in Collins v. State, 893 So. 2d 592

(Fla. 2d DCA 2004) (copy attached). The opinion noted
Petitioner had acknow edged the evidence as presented to the
trial court did not preclude the possibility Respondent was
originally sentenced to probation on the sane day for each
predi cate offense and requested the case be remanded to the
trial court to permt the State an opportunity to produce new
evi dence Respondent qualified for sentencing as a habitual
felony offender, id. at 594. The Second District then made the
following ruling and certified conflict with the First, Fourth,

and Fifth District Courts of Appeal:

....In t he sent enci ng proceedi ng,
Col l'i ns=s counsel specifically objected that
t he docunents offered by the State failed to

denonstrate a sufficient nunber of
separately sent enced prior fel ony
convi cti ons. In previous cases, when an

appropriate objection to a habitual felony
of fender sentence was presented in the trial
court at sentencing, this court has not
afforded the State a second opportunity on
remand to denonstrate that the defendant
meets the habitual felony offender criteria
[n.2]. See Wallace v. State, 835 So. 2d 1281
(Fla. 2d DCA 2003); Rivera v. State, 825 So
2d 500 (Fla. 2d DCA 2002); Reynolds .
State, 674 So. 2d 180 (Fla. 2d DCA 1996)

[n.3]. Accordi ngly, we remand for
resentencing under the Crimnal Punishnent
Code.
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We acknow edge that the position we
have adopted on this issue is in conflict
with the decisions of the First, the Fourth
and the Fifth District. See WIlson v. State.
830 So. 2d 244 (Fla. 4th DCA 2002); Caneron
v. State, 807 So. 2d 4th DCA 2002); Morss v.
State, 795 So. 2d 262 (Fla. 5th DCA 2001);
Roberts v. State, 776 So. 2d 1034 (Fla. 4th
DCA 2001); Rhodes v. State, 704 So. 2d 1080
(Fla. 1st DCA 1997). We therefore certify
direct conflict with WIlson, Caneron, Mrss
Roberts, Rhodes, and Brown,...

Collins, 893 So.2d at 594.
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SUMVARY OF THE ARGUVMENT

There is no logical basis grounded in fact or in law to deny
Petitioner an opportunity to re-establish Respondent =s
qualification for HFO sentencing on remand sinmply because
Respondent objected to the sufficiency of the evidence at the
trial level during the sentencing hearing and yet uphold the
ri ght when no objection has been made to preserve the issue but
the is clear on the face of the record. The resentencing
hearing should be treated as a de novo sentencing hearing and
Petitioner should be granted the right to again seek sentencing

as a HFO upon proper proof and findings of fact.
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ARGUMENT

| SSUE

VWHEN AN APPROPRI ATE OBJECTI ON TO A HABI TUAL
OFFENDER SENTENCE | S PRESENTED TO THE TRI AL
COURT AND DENI ED AND THE DI STRI CT GOURT OF
APPEAL REVERSES AND REMANDS FOR
RESENTENCI NG, MAY THE TRIAL COURT AGAIN
| MPOSE A HABI TUAL OFFENDER SENTENCE UPON
PROPER EVI DENCE BEING PRESENTED BY THE
STATE.

The standard of review is de novo.
There is clear certified conflict between the Second

District in Collins v. State, 893 So. 2d 592 (Fla. 2d DCA 2000)

where the appellate court held upon proper objection to an HFO
sentence during the trial court sentencing hearing the State may
not seek a second opportunity on remand to establish a defendant
meets the criteria for habitualization and the Fourth District

in Caneron v. State, 807 So. 2d 746 (Fla. 4th DCA 2002); WIson

v. State, 830 So. 2d 244 (Fla. 4th DCA 2002) and Roberts v.

State, 776 So. 2d 1034 (Fla. 4th DCA 2001), First District in

Brown v. State, 701 So. 2d 410 (Fla. 1st DCA 1997) and the Fifth

District in Morss v. State, 795 So. 2d 262 (Fla. 5th DCA 2001)

which give the State the right to again seek habitualization
upon remand even where habitualization was objected properly
objected to at the initial sentencing hearing, denied by the
trial court and reversed and remand for resentencing.

Petitioner/State of Florida should be given an opportunity
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to again present proper evidence Appellant has the requisite
separate convictions to qualify for sentencing as a habitual
felony offender on remand even though the properly objected to
the sufficiency of the evidence of predicate conviction which
was denied by the trial court and reversed on appeal.

There is no |l ogical basis grounded in fact or in |aw to deny
Petitioner such an opportunity to re-establish Respondent:s
qualification for HFO sentencing on remand sinply because the
Respondent objected to the sufficiency of the evidence at the
trial level during the sentencing hearing and yet uphold the
ri ght when no objection has been made to preserve the issue but

is clear on the face of the record. Cf. Kl auer v. State, 873 So

2d 555 (Fla. 1st DCA 2004) where the issue is raised in a
3.800(a) notion and denied by the trial court and after being
reversed on appeal, the State is give the right to again seek to
sentencing as a habitual offender subject to evidence of
sati sfactory predicate convictions.]

Additionally, as the Fourth District reasoned in Canmeron v.

State, 807 So. 2d 746, at 747-748 (Fla. 4th DCA 2002):

We have held a resentencing foll ow ng
reversal is a new proceeding. See Altman v.
State, 756 So. 2d 148 Fla. 4th DCA 2000).
Accordingly, the State will be provided the

opportunity to i nt roduce evi dence
est abl i shing t he gr ounds for
rehabilitation... Upon remand, the trial
court will once again have the discretion to

sentence Caneron as a HFO upon proper proof
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and findings of fact.

Petitioner wuld end his argunent by saying, AThe
Constitution does not require that sentencing should be a gane
in which a wong nove by the judge neans immunity for the

prisoner.@ Harris v. State, 645 So. 2d 386, 388 (Fla. 1994)

citing to United States v. Di Francesco, 449 U S. 117, at 135

(1980) (quoting Bozza v. United States, 330 U S. 160, 166-67

(1947). Nor would it be a violation to permt the trial court
rei npose the sanme habitual felony offender sentence. See Harris,
645 So. 2d at 387-388.

CONCLUSI ON

Petitioner respectfully requests this Honorable Court
reverse the decision of the Second District in the instant case
and hold that regardl ess of whether the an appropriate objection
to habitualization was nade at the sentencing hearing, upon
reversal and remand for resentencing due the Statess failure to
establish the defendant:s qualification for habitualization, the
State may again seek habitualization upon proper proof and
findi ngs of fact.
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