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PRELI M NARY STATEMENT

Appel l ant, Andrew M chael Goscim nski, Defendant bel ow,
will be referred to as “Goscimnski” and Appel | ee, State of
Florida, wll be referred to as “State”. Reference to the
appellate record wll be by “R', to supplenental materials by

“SR’, and to Goscimnski’'s brief by ®“IB", followed by the

appropriate volunme and page nunber(s).

STATEMENT OF THE CASE AND FACTS

On October 22, 2002, the grand jury returned an indictnent
of Gosci m nski and on January 23, 2003, it was anmended to charge
him with the Septenber 24, 2002 first-degree nurder of Joan
Loughman, robbery with a knife, and burglary of a dwelling while
armed. (R 1 1-3). Jury selection began April 11, 2005 and on
April 18, 2005, the trial commenced. (R 12 184; R 21 1521). On
April 28, 2005, the jury returned a verdict of guilty on all
charges and specifically found Goscimnski gquilty of first-
degree murder wunder both the preneditation and felony nurder
theories. (R 6 952-54). The followi ng day, the penalty phase
was held resulting in a nine to three jury recomendation of
death. (R 6 1018). Both the State and defense filed sentencing
menoranda (R 6 1020-48; R 7 1238-44) and a Pre-sentence
| nvestigation Report was prepared. (R 8 1261-71). A hearing

pursuant to Spencer v. State, 615 So.2d 688 (Fla. 1993) was

hel d, and on June 7, 2005, the <court entered its order



sentencing Goscinminski to death and to consecutive life
sentences for the robbery and burglary counts (R 8 1296).

I n Septenber, 2002, the victim Joan Loughman (“Loughman”),
flew in from Connecticut to nmake health care arrangenents for
her father, Frank Vala (“Vala”). As was her custom she wore
all of her jewelry daily which included a two carat dianond ring
and many other rings, bracelets and earrings wth dianonds and
eneralds.? Wiile in town, she met Gosciminski, the Marketing
Director at Lyford Cove (“Lyford”), an assisted living facility,
and contracted with Lyford to care for her father. Goscim nski,
who had been in the jewelry business, later told co-worker,
M chael  Studinski, about Loughman’s jewelry, the famly’s
wealth, and their wupscale neighborhood. He also told Debra
Flynn that Vala had a honme near the beach and was one of
Lyford' s weal thiest resident. Goscimnsji’s salary was about
$33,000 per year (R 21 1551-54, 1563-70, 1586-87; R 22 1624-25
R 23 1806; R 25 2054-57, 2078-80, 2088; R 30 2682-83; R 32 2890-
91; 2937-38)

After Lyford had been chosen, Goscim nski nmet Loughman at
Val a’ s hone where she was staying and had opened only the front

storm shutter, leaving the other w ndows cover ed. When he was

! Due to a prior burglary of a family nenber’s home, Loughnan

wore all of her jewelry daily which included a two carat dianond
engagenent ring, nultiple dianond and enerald bracelets, rings,
and neckl aces.



at the house, Goscimnski picked up the suitcase and furniture
Loughman chose to go to her father’s room and brought them to
Lyford. Loughman could not |ift anything due to a prior injury.
Unfortunately, within a day of his admttance, Vala fell and had
to be re-hospitalized. (R 21 1586-87; R 23 1807-13; R32 2886-92)

A week before the nurder, GCoscimnki took his fiancé,
Debbi e Thomas (“Debbie”) to Vala's hone, telling her it would be
on the nmarket soon because a Lyford resident was not doing well.
In order to get Debbie to remain with him just a few days
before the nmurder, Goscim nski prom sed Debbie he would get her
a two carat dianond engagenent ring. Soneti me bef ore Septenber
24" he told Debra Flynn, Maureen Reape, and Debra Pelletier he
was getting Debbie an engagenent ring. Yet, during this tine,
his checking account was overdrawn; the insufficient funds
charges caused a negative balance. (R 26 2116; R 28 2342 2344-
47, 2355; R 31 2757, 2768; R32 2821-44)

On the evening of Septenber 23th, as planned, Goscim nski
and Loughman net at Lyford. Vala’s health was deteriorating,
and he was being transferred to hospice, thus, Loughman was
pi cking up his bel ongi ngs. At her request, Goscimnski carried
the suitcase to the car and placed it in the trunk. (R 21 1604,
R 23 1817-19; R 30 2682-83)

The next norning at 8:15 a.m using his cell phone,

Goscim nski called Lois Bostworth to say he would be m ssing the



schedul ed neeting because he was going to do a presentation at a
Life Care facility. Oher than, Goscimnski’s testinony, there
was no evidence he visited that facility.? At 8:47 a.m,
Loughman ended her telephone conversation wth her sister
because there was soneone at the front door. Based on the
wounds and bl ood evidence, the nedical exam ner opined that nost
likely the attack started in the hallway, which was visible
through the front w ndow. There, Loughman was stabbed and
| acerated about the head, then dragged from the hall to the
bedroom | eaving spurts of blood on the wall. In the bedroom
she was bl udgeoned, and received a defensive wound from a |arge
ashtray found in the hone; broken pieces of it were found around
Loughman’s head in the bedroom (R 21 1580; R 26 2119-23; R 26
2217-18; R 33 3010-16; 3021-37, 3039-55)

According to Dr. Diggs, Loughman was wearing her jewelry
during the attack and was still conscious after being bl udgeoned
as evidence by her defensive wound. Several of her teeth were
knocked out in the attack. She was stabbed three tines - once
in the chest and twice frombehind. On of the back stab wounds
penetrated her right lung and would have been fatal had her
j ugul ar not been cut. The final wounding occurred as Loughman
was face down in the bedroom indicating she had been turned

over at sonme point, and followng an attenpt to slash her

2 The court found this testinony not credible. (R 8 1274)



throat, a final cutting was made which severed her jugular vein
causing her to exsanguinate. (R 33 3010-16, 3021-55). When
found, all her jewelry was gone along with a fanny pack in which
she kept cash, credit cards, identification papers and personal
itens. (R 22 1798-99; R 33 3010-16; 3021-37, 3039-55)

Gosciminski had no phone activity between 8:25 a.m and
9:12 a.m (R 29 2601-05). The 9:12, and followng tw calls
were placed fromthe cell tower closest the Vala home. Based on
the 10:23 a.m call and bank records, Goscim nski nade a cash
deposit at the Harbor Federal in Martin County which still did
not bring his overdrawn account current. (R 29 2561-62, 2571-72
2589- 90, 2601-06; R 31 2821-30, 2835-44)

Near noon on September 24'% Gosciminski returned home. He
entered through the rear of the house, and was seen by Debbie
Thomes. She reported that he was washing up, and had blood on
his arm and his clothes were soaked in blood. This was
Goscimnski’s favorite clothing, and those itens were never seen
again. After lunchtime that day, he arrived at Lyford | ooking
freshly showered, and his hair my have been wet, but his
deneanor was unusually subdued.? There, he showed N colle
Ri zzolo and Debra Flynn the two carat dianond engagenent ring

which had a dark substance on it and was carried in a tissue

3 Sonetine thereafter, Goscinm nski changed his appearance; he
cut his hair and beard very short and dyed them a darker col or
(R 26 2144-45)



He also told them he had gotten Debbie a tennis bracelet. That
night, he gave Debbie the ring. The next day, Debbie net
Maur een Reape for lunch and showed her the ring. The follow ng
day she showed the ring to Steve Jurina. Reape, Debbie, and
Detectives Hall and Bender picked out the replica of Loughman’s
ring from the ring line-up as the one Debbie was wearing.
Following October 2" the police interviews of Debbie and
Gosci minski, he took the ring from Debbie and it has not been
seen since. (R 24 1858; R 26 2125-35, 2143; 2178-79, 2193, 2196-
2200, 2207; 2219-20, 2230-32; R 28 2356, 2360-65, 2372-74, 2387-
91; 2395-2401, 2430-31; R 29 2607-08; R 30 2688-90; 2701-02;
2709-12; E. 31 2749-56, 2760)

Debbi e reported having seen a grey bag from Geoffrey Bean
cologne in Goscinmnski’s draw. The rest of Loughman’s jewelry
was found in such a bag in the rafters of a shed |located on a
property belonging to Debra Pelletier. When Pelletier told
Goscimnski the jewelry had been found, he seened shaken.
Goscim nsk had been to that shed when he contacted Pelletier
during the summer tine Debbie and Ben Thonas were having an

affair.? At that tine, Goscimnski noted Pelletier’'s dianbond

“ In the sumer/fall of 2002, Goscininski had an on again/off

again relationship with Debbie Thonsas. During this tine Ben
Thomas left his wife, Debra Pelletier, and began dating Debbie.
During one of their estrangenents, CGoscimnski visited Pelletier
and assisted her with turning on her water system which was
| ocated at the shed where the jewelry was found.



ring and told her he was getting a two carat ring for Debbie.
(R 28 2426-29; R 29 2606-07; R 30 2725-30; R 31 2768 2770-76,
2780, 2797-2807)

In February, 2003, Loughnman’s fanny pack was found at
Interstate 95 and Martin H ghway. Her identification and ot her
personal items were there, but not the cash. Goscim nski’s
cel lular records for Septenmber 24'" show he made a call fromthat
ar ea. (R 29 2605-08; R 32 2944-47, 2949-53).

At trial, Goscimnski testified and denied being at the
Val a residence on Septenber 24'" or killing Loughman. He offered
testinony as to places he visited to put Lyford brochures in
their |obbies, but often reported not having been seen by
anyone, or just by the receptionist. (R 35) He also noted that
he was | ooking for boxes because he was noving at the end of the
mont h, but when initially contacted by the police, he said he
had been honme all norning packing. (2SR 3 37-39, 58; 2SR 4 61,
64-65) . Upon this evidence, the jury convicted Goscim niski of
first-degree murder under both preneditated and felony nurder
theories, robbery with a deadly weapon, and burglary of a
dwelling with an assault or battery. (R 6 952-54).

The penalty phase was conducted on April 29, 2005 wherein
Thomas Loughman gave a victim inpact statenent and the defense
called Dr. Riordan, and friends and famly to report on

Goscimnski’s history. This, in conjunction with the guilt



phase, resulted in a nine to three death reconmendation. The
court found: (1) cold, calculated and preneditated ("“CCP");
hei nous, atrocious, or cruel (“HAC); (3) felony nurder (robbery
and burglary); and (4) pecuniary gain. The last two aggravators
were nerged, and all were given great weight. For mtigation
the court found one statutory mtigator, no significant history
of crimnal activity (sonme weight), and 14 non-statutory
mtigators:®> (1) relatively normal upbringing, and did not engage
in disruptive, disturbed or delinquent behavior as a child or
young adult (sone); (2) served honorably in Ar Force
(rmoder at e) ; (3) good work history (sone); (4) positive
correctional adjustnment (noderate); (5) no future dangerousness
(nmoderate); (6) wll never get out of prison (little); (7)
orthopedic injuries from notorcycle accident (little); (8) had
significant difficulty in dealing with father’s death (little);
(9) no crimnal history until 44-years old (sone); (10) was Good
Samaritan once (noderate); (11) presents wth mxture of
di sordered personality characteristics (some); (12) good tria
behavior (little); (13) effect of execution on elderly nother
(sonme); (14) cunulative mtigation (sone). (R 8 1280-94). Upon
the court’s weighing, in addition to the information presented

at the Spencer hearing, Goscimnski was sentenced to death.

®> CGoscimnski offered 55 non-statutory factors which the court
conbined into categories. Each category was anal yzed.



SUMVARY OF THE ARGUMENT

Issue | — While the defense challenge for cause was not
preserved for appeal, it was denied properly.
| ssue Il — There was no abuse of discretion in permtting

the police to testify about their tine trials.
| ssue Il — The cellular technology related to determ ning
where a call is generated in not new or novel scientific

i nformati on and was admitted properly.

| ssue IV — The court properly rejected Goscimnski’s claim

of a Richardson violation stenmng fromthe failure to turn over

Ben Thomas’ credit card statenent.

lssue V — There is substantial, conpetent evi dence
supporting the verdicts.

| ssue VI — The question concerni ng newspaper advertisenents
was properly precluded as it <called for hearsay, |acked
foundati on, and discussed facts not in evidence.

| ssue VIl — Having taken the stand to testify, Goscim nsk
subjects hinmself to all the credibility issues other w tnesses
face. The State’ s exam nation was proper

| ssue VIII — The State’s inpeachnent of Goscimnski was
proper and a mistrial was not required.

| ssue | X — Both the question and closing argunents rel ated
to the source of the black substance on the ring were proper and

within the prosecutor’s forensic talents to argue.



|ssue X — The denial a mstrial regardi ng whet her
Gosci m nski was authorized to deposit his nother’s was proper.

| ssues XI and XIlI — Gosciomnski’s videotaped statenment and
testinmony relating that he commented to Loughman about her ring
and jewelry were admtted properly as inpeachnent or exceptions
to the hearsay rule.

Issue XIlIl — It was correct to exclude H ckox's comrent
regarding betting on Goscimnski’s indictment as an offercer’s
opi nion of the strength of the case is irrelevant.

lssue XIV -  Goscimnski was not entitled to a
circunstantial evidence instruction, however, the one given was
accurate and not substantively different fromthe one initially
approved in the charge conference.

| ssue XV — The court deni ed Goscimnski’s request for grand
jury testinony correctly.

| ssue XVI — It was proper to permt the officer to report
that a person of interest was no | onger a suspect.

| ssues XVII and XIX — Both the CCP and HAC aggravators are
supported by the evidence and were found properly.

| ssue XVIII — The court conducted the required anal ysis and
made the finding required to i npose the death penalty.

| ssue XX — The death sentence is proportional.

10



ARGUMENT
| SSUE |

THE COURT PROPERLY DENED THE DEFENSE FOR CAUSE
CHALLENGE TO JUROR SCHM DT. ( RESTATED)

Gosci mnski takes issue with the denial of his challenge
for cause to Juror Schmdt (“Schmdt”). It is Goscimnski’s
position that Schmdt’s strong conviction for the death penalty
precluded him from followi ng the |aw when wei ghing aggravators
and mtigators. (IB 22-25) Not only is this issue unpreserved,
but the challenge was denied properly. Schmdt’s answers as the
voir dire progressed show he was |learning about capita
sentencing and was willing to follow the |law. There was no abuse
of discretion and the matter should be affirnmed.

The standard of review of a denial of a cause challenge is

abuse of discretion. Ault v. State, 866 So.2d 674, 683-84 (Fla.

2003); Castro v. State, 644 So.2d 987, 989-990 (Fla. 1994).

Discretion is abused when the judicial action is arbitrary,

fanci ful, or unreasonable. Geen v. State, 907 So.2d 489, 496

(Fla. 2005); Trease v. State, 768 So.2d 1050, 1053, n. 2 (Fla.

2000), citing Huff v. State, 569 So.2d 1247, 1249 (Fla. 1990).

This issue is unpreserved because the objection was not re-
rai sed before the jury is sworn. Ault, 866 So.2d at 683 (finding
i ssue preserved as counsel renewed objection to renoval of juror

prior to jury being sworn); Joiner v. State, 618 So.2d 174, 175-

11



76 (Fla. 1993) (requiring party nmaking chall enge renew objection
prior to swearing in of jury to preserve issue as acceptance of
jury wthout objection leads to assunption counsel abandoned
earlier objection and is satisfied with jury). Defense counse
failed to object prior to the swearing of the jury (R 20 1477-
1481),® and Gosciminski has made no allegations in support of
preservation. The jury was then duly sworn’. (R 20 1481). As
noted in Joiner, 618 So. 2d at 175-76, and in light of
Goscim nski’s decision not to add anything to the record, there
is a reasonable assunption Goscimnski no |onger objected to
Schm dt’s presence on the jury, and was satisfied with the
venire. This court should find the matter unpreserved. However,
should the merits be reached, the record establishes that the
deni al of the cause chall enge was proper.

Under Castro v. State, 644 So. 2d 987 (Fla. 1994) and

Vi nwright v. Wtt, 469 U S. 412, (1985), the standard for

determ ning when a juror may be excluded for cause due to his
view on capital punishnment is whether the juror’s view would

“prevent or substantially inpair the performance of his duties

® Goscimnski mentions various requests counsel made that were
denied by the court (1B 23-24), however, he does allege any
action taken by counsel to conply wth Joiner.

" Gosciminski notes counsel requested the court take action with
regard to Schmdt prior to and at the conclusion of the evidence
presentation. (1B 24). This does not approach the procedural
requi rements to preserve the matter set out in Ault and Joiner.
The requests were made after the jury was sworn, and neither
referenced objections to the jury as comnposed.

12



as a juror in accordance with instructions and his oath.” 1d. at
422. A *“court has latitude in ruling upon a challenge for cause
because the court has a better vantage point from which to
eval uate prospective jurors’ answers than does this Court in our

review of the cold record.” Mendoza v. State, 700 So.2d 670, 675

(Fla. 1997). See Morrison v. State, 818 So.2d 432 (Fla. 2002).

At the onset of the voir dire, Schm dt indicated he found
the death penalty to be “[a]bsolutely appropriate in every case
where someone is nurdered”. (R 4 533).% Yet, prior to being
instructed, Schm dt was wholly uninformed of the law relative to
capi tal punishment, thus, the focus nust be on Schmdt’s entire
voir dire, including his post-instruction avernents.

M. Taylor: Ckay. So, you really wouldn't want to --—

or I couldn’t -— you really couldn't follow the |aw

and go through this weighing process? You would

al ready be convinced the death penalty is appropriate

and sonebody woul d have to convince you differently?

M. Schmdt: No, |I'd have to go through the weighing
process.

M. Taylor: Are you sure?

M. Schmdt: Yeah. | nean, |'d -- have to hear -- 1'd
have to hear all evidence and --—

M. Taylor: Ckay.
M. Schmdt: -- you know?

M. Taylor: Well, renenber, it’s not a test.

8 sSchmidt’s questionnaire sinply inquired into his initial,
uni nfornmed beliefs as to capital sentencing. (R 4 533).

13



M. Schmdt: No, | know.

M. Taylor: That’s just your first tine answer?

M. Schmdt: But this is the first tinme | have ever
done this. I'malittle nervous, that's all.
(R 19 1298-99). Despite his initial msunderstanding of the

l aw, Schm dt was unequivocal in his belief he could follow the
| aw as provided by the court. H s prior belief was based upon
i gnorance. (R 19 1299-1300).

Schm dt’s conpetency was tested by the defense when the
jurors were asked to rate thenselves on a “scale of death”,
where “zero” indicated death never would be recommended and
“ten” indicated an unvarying vote for death. (R 20 1397-1398)

M. Harllee: How about you, M. Schm dt, where do you
fall in the scale?

WIlliam Schmdt: I'd say around five, too.

M. Harllee: A five. Now that’'s quite a bit of
different (sic) fromsonme of your earlier responses.

WIlliam Schm dt: Yeah, w thout hearing about the facts
of the case and the evidence and all.

M. Harllee: GCkay. You put it wuld be absolutely
appropriate in every case where soneone was nurdered.

Wl liam Schmi dt: W haven’t been through the case yet.

M. Harllee: Ckay. Al right. Do you feel like if you
reach a verdict of first degree nurder, guilty, that
you Il still go through the weighing process, or do
you think at that point you d already be |[eaning
towards the death penalty?

WIlliam Schmdt: No, 1'd still go through the weighing
process.

14



(R 20 1404).

Al t hough the court initially withheld ruling, the court
deni ed the defense challenge to Schm dt prior to alternate juror
selection. The Court reasoned Schmdt’'s bias was based on a
m sunderstanding of |aw which was corrected during voir dire

(R 20 1475). Overton v. State, 801 So.2d 877 (Fla. 2001), which

relied upon Castro, 644 So.2d at 990, supports a finding of no
error in the refusal to strike the juror, who like Schm dt,
entered voir dire with a bias towards the death penalty, only to
| ater announce his willingness to follow the |aw once i nforned.
The ruling was based upon the totality of the voir dire which
tended to show that once jurors were advised of the process,
they unilaterally indicated their ability to follow the law 1d.

[ T] he average juror sumoned for prospective service
in a case where the State is seeking the death penalty

enters the courtroom wthout any true insight
what soever into the elements or factors involved in
capi tal sent enci ng pr oceedi ngs. They are

overwhelmngly unaware of the existence of the
bi furcated process by which defendants may be tried
and ultimtely sentenced to the death penalty. They
simlarly do not possess the requisite famliarity
W th t he necessary bal anci ng schene wher eby
aggravating and mtigating factors are wei ghed agai nst
each other in an effort to produce a proportionate
sent ence.

Overton, 801 So.2d at 893-894. See Johnson v. State, 660 So.2d

637 (Fla. 1995); Reaves v. State, 639 So.2d 1 (Fla. 1994). As

15



in Overton, the <court expressed no reservation regarding
Schmidt’s ability to be fair and open- ni nded.®

Gosci m nski  supports his claim by conparing Schmdt’s
situation to that of Juror Russell in Overton. Russell firmy
believed that if a defendant were innocent, he would want to
testify to clear his nane. 1d. 801 So.2d at 890. The defense
relied on this “presunption of innocence” basis in naking its
cause challenge, which was denied inproperly. However, in
undertaking the Overton analysis, this Court distinguished the
challenge to Russell from the death qualification issue present
wi th Heuslein. This underm nes Goscim nski’s contentions.

While he agrees Overton is relevant; Goscimnski clains
Schm dt was unfairly biased, thus, distinguishable. Hs claim
is meritless. As this Court opined, it was not surprising
“prospective jurors had no grounding in the intricacies of
capital sentencing. Sone of these jurors came to court with the
reasonable m sunderstanding that the presuned sentence for
first-degree nmurder was death.” Castro, 644 So.2d at 990. This
rati onal e has been reaffirnmed, and serves as a basis for juror
conpetency, in spite of initial, wuninfornmed comments favoring

death. Overton, 801 So.2d at 893; Bryant v. State, 656 So.2d 426

(Flla. 1995); Johnson, 660 So.2d at 637; Reaves, 639 So.2d at 1.

® The court agreed Schnidt was willing to enter the death penalty
deliberations with clean slate. (R 20 1475).

16



In Wtt, the Court stated “judge has the duty to decide if
a challenge for cause is proper, and this Court nust give
deference to the judge' s determ nation of a prospective juror’s
qualifications.” Wtt, 469 U S at 426. In light of Mendoza and
rel ated cases, this Court should affirm

Should this Court find otherwi se, the conviction should be
affirmed and the remand should be for to a new penalty phase as
provided in Ault, 866 So.2d at 684. Gosci m nski contends a

limted remand is no |onger proper under Ring v. Arizona, 536

U S 584 (2002); and Bottoson v. Moore, 833 So.2d 693 (2002),

but such is not supported by law. See Porter v. Crsoby, 840

So.2d 693 (Fla. 2003) (finding death is statutory maxi num and
repeating rejection of R ng argunents). Ring and Bottoson
address Sixth Anendnment rights while the penalty phase addresses
sentencing selection under the Ei ghth Amendnent. Both pre-dated
Ault and its recognition that an erroneously granted cause
chal  enge based on capital issues would require only a new
penalty phase. Schmidt’s ability to follow the law as it
applies to sentencing, limts the issue. Should this court find
error, remand would be simlarly limted to sentencing.
| SSUE 11|

TESTI MONY REGARDING THE TIME TRIALS WAS ADM TTED
PROPERLY (rest at ed)

CGosci mi nski asserts it was error to permt Det. Hickox

17



("Hi ckox") and Sgt. Hall ("Hall") to recount the tinme it took
for them to drive to and from certain |ocations including the
crime scene, the banks where deposits were nmade, the area where
Loughman’s fanny pack was found, and other sites wthout a
proper foundation being | aid. He conplains that the probative
val ue was outweighed by the prejudicial effect given there was
no evi dence of the route taken, road conditions, congestion, and
speed driven on the day of the murder, thus, the conditions were
not “substantially simlar” and the evidence was inadm ssible.

The State disagrees.'® The time experinent was relevant to show
Gosci m nski was capable of conpleting the crimes within the
known tinme-frane. Variances in conditions go to the weight, not
the admssibility of the evidence. Even if the evidence should
not have cone in, it was harml ess beyond a reasonabl e doubt.

The test for admssibility of experinmental evidence is

whether it is relevant. “Rel evant evidence is evidence tending
to prove or disprove a material fact.” 8§90.401, Fla. Stat.
(2001), and “is inadmssible if its probative value is

substantially outweighed by the danger of wunfair prejudice,

1 The admissibility of experiment evidence is within the court’s
discretion, and its ruling will not be reversed unless there has
been a clear abuse of discretion. Johnson v. State, 442 So.2d
193, 196 (Fla. 1983). See Dessaure v. State, 891 So.2d 455, 466
(Fla. 2004); Ray v. State, 755 So. 2d 604, 610 (Fla. 2000); Zack
v. State, 753 So.2d 9, 25 (Fla. 2000). Di scretion is abused
when the judicial action IS arbitrary, fanci ful, or
unreasonabl e. Trease, 768 So.2d at 1053, n. 2.
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confusion of i ssues, m sleading the jury, or needl ess
presentation of cunulative evidence.” 890.403, Fla. Stat.
(2001). The “substantially simlar” test between the actual
conditions at the time of the event and those during the
experinment, offered by Goscimnski, is no longer the law as
recogni zed in Johnson, 442 So.2d at 196.

The rule of “essential simlarity” between test
conditions and actual conditions first enunciated in
Hisler v. State, 52 Fla. 30, 42 So. 692 (1906), has
been eroded as to other types of experinental evidence
since that tinme. Janke v. Corinthian Gardens, Inc.
405 So.2d 740 (Fla. 4th DCA 1981), cert. denied, 413
So.2d 876 (Fla. 1982); Vitt v. Ryder Truck Rentals,
340 So.2d 962 (Fla. 3d DCA 1976). W are convinced
that the issue is one of the weight to be given the
evi dence rather than its rel evance or materiality.

(enmphasi s supplied). Experinents are adm ssible where the
pr oponent shows sufficient i nport ant factors have Dbeen
duplicated in the experinment so as to show the probative val ue
is not outweighed by the danger the evidence is msleading or
confusi ng. Johnson, 442 So.2d at 196.

The defense position was that the tinme trials were not
rel evant and a proper foundation was not made. Def ense counsel
objected that data was mnmissing such as speed and traffic
condi ti ons. The State agreed to have the officer testify to
those nmatters and explained that the drive from Goscimnski’s
honme to the victims and then to the l|ocation where a bag of

Loughman’s jewelry was found was relevant to prove he could have
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made the drive within the tinme and mleage noted. The State
argued the information was relevant, and the weight assigned
should be for the jury. The defense took issue with the tine-
frame report, and the fact the driving conditions could not be
dupl i cat ed. The court deferred ruling until hearing from the
cellular engineer (R 24 1877-85). Following a finding the
engi neer was permtted to testify about Goscimnski’s |ocations
based upon cellular records (R 26 2101-03), the court found the
tinme trials relevant and rejected the nore prejudicial than
probative argunment!! given the common experiences of jurors using
cell phones. (R 27 2257-63, 2266-67).

Here, the State was attenpting to prove Goscim nski could
acconplish the crines within the known tinme-frane. Such was
circunscri bed by his adm ssions of his whereabouts (R 25 2048-
49; 2SR 3 58; 2SR 4 61, 64-65), as well as the location of his
bank deposits and cell phone calls (R 29 2560-66, 2570-74, 2587-
2608, R 31 2815-16, 2821-25, 2827-28, 2835-44; R 32 2858-61
2864-67), the tinme Loughman | ast spoke to her sister telling her

sonmeone was at the door (R 21 1594-50, 1555-59), where

1 The defense argued that given the cellular towers nmnerely

recorded where a call initiated, not where it ended, there was
no proof of Goscimnski’s direction of travel, thus, the
experiment was suspect and confusing. The State asserted that
the manner in which the court had the cellular engineer draw the
| ocation probabilities for the cell tower map, i.e., that the
entire coverage area was drawn and the area where calls could
not reach a particular tower was shown, Goscim nski received the
benefit of the doubt. (R 27 2257-63, 2263-67).
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Loughnman’s jewelry and fanny pack were found (R 31 2762-64,
2667-68, 2770-76, 2796-2807; R 32 2874-75, 2875-79, 2944-47),
the eye-witness testinmony of Debra Thomas, who saw Gosci m nsKi
at honme with blood on his body/clothes, and the time he arrived
at work. (R 26 2123-35, 2196-2200, 2217-18, 2219-20; R 28 2361-
73). The police outlined their route and road conditions; they
did not give opinions. (R 27 284-86; R 30 2713-14). The jury
was told the police did not know the exact route. (R 27 2284- 86
R 30 2713-14). Jurors could not be confused by the testinony as
the routes, condi tions, and tinmes were explained. Any
differences the tests and actual events went to weight, not
adm ssibility. D scretion was not abused.

|f such should have been excluded, the adm ssion was
harm ess beyond a reasonable doubt. The cell records put
Gosci m nski near the nmurder scene and where Loughman's fanny
pack was found. Shortly after the nurder, he had cash, her
jewelry, and blood on his body/clothes. (R 25 2048-49; 2SR 3 58;
2SR 4 61, 64-65; R 26 2123-35, 2196-2200, 2217-18, 2219-20; R 28
2361-70, 2372-73)). The State incorporates its harmess error
analysis in Issues V, VI, and XVI. This Court should affirm

| SSUE |11

THE CELLULAR TELEPHONE COVERAGE AREA TESTI MONY WAS
ADM TTED PROPERLY (rest at ed)

Goscim nski maintains the adm ssion of testinony regarding

21



hi s whereabouts on the norning of Septenber 24th based on the
cellular tel ephone records was inadmssible as it did not pass
the Frye'? test. Following a Frey hearing, the court detern ned
the technology was not new or novel, thus, Frye was not
inplicated, that such evidence was adm ssible because it was
rel evant, not confusing/msleading, and the prejudicial effect
di d not outweigh the probative value. This ruling was proper.
Courts only use the Frye test!® in cases of new or novel

scientific evidence. See Brim v. State, 695 So.2d 268, 271-72

(Fla. 1997). If it is determned Frye does not apply, the
adm ssibility of expert testinony lies within the discretion of
the court which will not be reversed absent a show ng of abuse.

See Ramrez v. State, 651 So.2d 1164 (Fla. 1995); See Cooper V.

State, 336 So.2d 1133 (Fla. 1976).
Under Florida law, Frye is not applicable to “pure opinion
testinmony” which is based on an “expert's personal experience

and training.” Flanagan v. State, 625 So.2d 827, 828 (Fla.

1993). In particular, there is a distinction between an expert's

“pure opinion testinony based wupon clinical experience” and

12 Frye v. United States, 293 F. 1013 (D.C. Gr. 1923).

13 “Atrial court's ruling on a Frye issue is subject to de novo
review, and the reviewing court nust consider the Ilevel of
acceptance at the tinme of review, not the tine of trial. A Frye
error is subject to harmess error analysis.” Ramrez v. State,
810 So.2d 836, 844-45 (Fla. 2001) (citing Hadden v. State, 690
So.2d 573, 579 (Fla. 1997)) (footnotes omtted). In crimnal
cases, a Frye determnation is nmade by a preponderance of the
evi dence standard. See Brim 695 So.2d at 272.
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testimony which “rel[ies] on conclusions based upon studies and

tests.” Hadden v. State, 690 So.2d 573, 580 (Fla. 1997). The

Frey test is directed at expert testinony which “relies on sone
scientific principle or test because such testinony inplies
infallibility not found in pure opinion testinony.” Flanagan,
625 So.2d at 828. In Hadden, this @urt defined pure opinion
testinony as being “based solely on the expert's training and
experience” and as “testinony personally developed through
clinical experience.” 690 So.2d at 579-80.

Here, the court, following a Frye hearing determ ned that
based on Kyle Lee’'s (“Lee”) proffered testinony the cellular
technology was not new or novel. Lee, a radio frequency
engi neer and manager for Nextel, was responsible for the upkeep
and performance of the cell phone towers in the area. It is his
responsibility to make sure the Nextel custoners can place and
receive cellular calls. He explained the technology behind
cel lul ar conmunications to involve towers which are divided into
three sectors to optimze the network, permt for higher service
capacity and nonitor performance in smaller areas. Wen a cal
is placed, the signal goes fromthe phone, to the cl osest tower,
to the nobile switching center. Nextel’s records are always
accurate as to which tower and sector is used (R 25 1969-72) He
expl ai ned that the technol ogy has been found to be accurate and

it is not new novel. Lee produced a chart to show the general
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| ocation a person would have to be to nmke or receive a cal
fromeach tower. (R 25 1968-76, 2005-06).

As part of his normal course of business, Lee nakes

propagation estimates - range from which custoners will receive
service from each tower. At a particular point, based on
di stance and angle from the tower, it becones inpossible to

receive service fromthe tower. The towers are designed not to
receive calls from the ®“back |obe.” Lee reiterated that the
system was 100% accurate that a particular tower was activated.!?
He denied being able to pin-point Goscimnski’s |location at a
point in time, but he could give a broad determ nation of where
the phone could have been when a call was placed/received.
Al t hough designed for the signal to hit the closest tower, it is
possi ble go to another tower. (R 25 1977-79 1989-90, 2026-27).

The court found Lee was an expert, and out of concern that

4 There is no listing of the percentage of accuracy to apply to
the cellular technology to determne that a call is being nade
within a particular tower sector. The accuracy percentage cones
from know edge of the area, design of sites, and factors
including terrain, area buildings, and trees. There is no way
to check the accuracy, thus, prediction tools are used; in this
case, a propagation tool produced by Agillant Technol ogies.
That programis used by about half the industry and is generally
accepted in the cellular community. Gven the propagation, and
the data collected of signal quality and strength neasurenents,
Lee can offer with 85% accuracy that it will be within a certain
sector. However, once a call is received by a tower, there is
100% accuracy that a particular tower sector was utilized. The
propagati on/ di stance estimtes were devel oped from the Agillant
information and supplenented wth the drive test data, the
quality of phone, and the experience and education of the
engi neer. (R 25 1984-87, 2005-10, 2015-16, 2022-24).
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the testinmony not be m sleading/confusing, the court requested
Lee show the outer |imt boundary for a call to go to a
particular tower. Lee agreed to draw the “lines of
inmpossibility” (areas beyond which signals cannot reach) for
each tower based upon terrain and interference estimates. These
were done by taking into account height, location, and overal
coverage area of each sector. Gven the new coverage |ines, Lee
could say with 100% certainty a call had to originate within one
of the tower circles. (R 25 2034-43; R 26 2093-99).

Lee’s testinmony was not confusing or deceptive. The
calculations for the cell phone service area was not new novel
t echnol ogy. The court acknow edged that cellular phone usage
has expanded greatly in the past ten years with many people
usi ng the phones and nany conpanies offering service. It was
the court’s conclusion that the technol ogy respecting
determ ning service areas in not new. Further, the testinony is
scientific in nature and would be helpful to the jury. The
i ssues of weight do not nmke the testinony unreliable so as to
preclude adm ssibility. The court noted that with the 100% area
map overl ay, the evidence was adm ssible. (R 26 2101-03).

The court’s ruling is proper and supported by Gordon v.
State, 863 So.2d 1215 (Fla. 2003). Wil e addressed under a
claim of ineffective assistance of counsel, this court rejected

the assertion that explanations of cellular phone bills and
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relating locations of <cellular calls to the site map was
scientific. This Court reasoned:

Next , Gor don ar gues that. .. counsel was
ineffective for failing to object to or strike the
expert opinion testinony of wtnesses Mry Anderson
and Detective M chael Celona.FN4 However, we find no
error in the trial court's conclusion that the
testinonies of Mary Anderson and Detective Celona did
not constitute expert testinony. . . . The record
denonstrates that Mary Anderson sinply factually
explained the contents of phone records that |inked
Gordon to Davidson's nurder, and Detective Celona
factually conpared the |ocations on the phone records
to locations on the cell site maps. Further .
while it is possible that Miry Anderson's |engthy
experience with Cellular One infornmed her testinony
and was useful in assisting the jury to understand the
phone records, counsel also could not be deened
i neffective because | f chal | enged, her record
qualifications denonstrate that she would have been
gualified as an expert on the matters she addressed.

FN4. Gordon chall enges the testinony of Mary Anderson
a Cellular One enployee, and part of the testinony of
Detective Mchael Celona, who testified at tria
regarding cellular phone records, roanm ng areas,
|l ocation of cell sites regarding cellular phones, and
the location of individuals placing certain cellular
phone call s.

Gordon, 863 So.2d at 1219 (enphasis supplied). Cf. Medina v.

State, 920 So.2d 136, 138 (Fla. 3d DCA 2006) (noting “we agree
with the trial court that GPS tracking technology is not new or

novel and has | ong been accepted within the scientific community

as reliable); Still v. State, 917 So.2d 250, 251 (Fla. 3d DCA

2005) (recognizing GPS technology is “technology which has been
generally accepted and used for years”). Ot her jurisdictions

have recogni zed and accepted cellular technology as a reliable

26



basis to establish the location of the defendant in a crim nal

case. See United States v. Wathers, 169 F.3d 336 (6th GCir.

1999); United States v. Sepulveda, 115 F.3d 882 (1ith Gr.

1997); United States v. Pervaz, 118 F.3d 1 (1st Cr. 1997);

United States v. Brady, 13 F.3d 334 (10th G r. 1993).

In Pullin v. State, 534 S.E.2d 69 (Ga. 2000):

the State produced six expert wtnesses who
testlfled to the accuracy and reliability of records
establishing the location of a tower which services a
particular cellular call. In essence, the evidence
established that a radio signal from a digita
cellular telephone such as the one Pullin used is
transmtted to t he cel lul ar t oner whi ch IS
geographically closest to the handset; if the handset
noves out of the geographical area covered by the
originating site during the call, the call is relayed
or "handed off" to the next nearest site; the two
cells which are the "originating" and "termnating"
point of the call are automatically recorded; this
"historical data" is relied upon for billing purposes,
and has been an integral part of fraud investigation
and prevention. The experts consistently testified
that the historical data is accurate and has never
been found to be incorrect. One expert opined wth
"100 percent certainty" that based on the infornmation
in this case, the calls at 1issue could not have
originated in Stockbridge...

the ~court reached the <conclusion that the
geographic location of the cell calls in question is
based on sound scientific theory and that analysis of
the data can produce reliable results.

State's expert explained that the basic properties
of cellular technology are well understood, and "not a
source of argunment.” And while we acknow edge that
there is no authority precisely on point, the basic
principles of cellular technology have been wdely
accepted. ...

We conclude . . . that the technology in question
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has reached a scientific stage of verifiable certainty
to be adm ssible in the trial of this case.

Pullin, 534 S.E 2d at 71 (enphasis supplied, citations onmtted).

See United States v. Hodges, 2006 U.S. Dist. LEXIS 68401 (D

. 2006) (using cellular technology to show defendant’s

| ocation); People v. Davis, 2006 Cal.App.Unpub. LEXI S 9285, 22-

30 (Cal Unpublished Opinions 2006) (attached); People v. Martin,

98 Cal . App. 4th 408, 412 (Cal. 2002).

CGosci m nski conplains about a nyriad of factors which he
asserts were not addressed and could have affected the phone’'s
ability to communicate with a tower. (IB at 37) The fallacy of
his argunent lies with the fact that if a phone is unable to
conmmuni cate with the tower, there would be no call placed, or at

least if it lacked power, it would not conmunicate with a tower

farther away. However, the State introduced evidence of
t el ephone connections nmade as well as those areas outside of
which no connection could be nade to a tower. Hence, the

chal l enges to the system have nothing to do with the novelty of
the technol ogy, but with the weight assignnent. Such does not
bar adm ssion and this Court should affirm

Even if the information should not have been admtted, the
convi ction should stand. Gosci m nski, strapped financially and
pur sui ng Debbie Thomas (“Debbie”) to be his wife and to whom he

wanted to give a two carat dianond ring, met Loughman, who he

28



noted was wealthy, lived in an upscale conmunity, and wore
jewelry. He had been to Frank Vala s residence where Loughman
was staying, and was acquainted with Loughman’s inability to
nove heavy objects. Also, he had taken Debbie to the Vala hone
and told her it would be on the nmarket soon because a Lyford
Cove resident was not doing well. On the night before the
mur der, Gosci m nski hel ped Loughman renove her father’s suitcase
from his room because he was being noved to Hospice. On the
nmorning of the nurder, Goscimnski mssed a schedul ed neeting,
giving the excuse that he would be making a presentation at a
|l ocal health care facility, however, there was no evidence
presented, other than Goscimnski’s self-serving account that he
was at that facility. Around noon he was seen with blood on his
body and cl othes and he had Loughman’s two carat di anond ring.
The clothes were never seen again, nor was the ring after the
police showed interest in it. When he showed up for work, he
| ooked freshly showered. Shortly after the nurder, Goscim nski,
previously overdrawn in his checking account, was able to
deposit cash. Subsequently, in a shed on a properly to which
Gosci m nski  had access, Loughman’s jewelry was found in a

Ceof frey Beene col ogne bag; Debbie had seen a Geoffrey Beene bag

in Goscimnski’s drawer. When he heard about the jewelry being
found in the shed, Goscimnski comented “it was over.” These
facts, along with the analysis in Issues II, V, VI, and XV,
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show that adm ssion of the cell records was harm ess beyong a
reasonabl e doubt. This Court should affirm
| SSUE | V

THE COURT PROPERLY REJECTED THE CLAIM OF A RI CHARDSON
VI OLATI ON (rest at ed)

Referencing Fla. R Cim P. 3.220(b)(1)(K), Goscim nski
contends the State conmitted a discovery violation by
withholding a «credit card statenment showng Ben Thomas
(“Thonmas”) nmamde a purchase at Geoffrey Beene allegedly materi al
to whether he may have had a cologne bag like the one in which
the jewelry was found (1B 44). He conplains a mstrial should
have been grant ed. The State disagrees; the court properly

applied R chardson in rejecting the allegation and request for a

mstri al as the defense <could have obtained the actual
statenment, but at a mninum had all of the information
contai ned therein. Ay failure to turn over the statenent did
not hanper the defense preparation.*®

The di scovery issue arose during Thomas’ testinony, who the
def ense suggested was the killer. On cross-exam nation, counse

inquired into a $64 purchase nmade at Ceoffrey Beene (R 29 2540).

1> The standard of review for discovery violation claimfollow ng
a Richardson v. State, 246 So.2d 771 (Fla. 1971) hearing is
whet her the court abused its discretion in determining if a
violation occurred and if so, whether it was inadvertent, and
not prejudicial to the defense preparation. Pender v. State, 700
So.2d 664 (Fla. 1997) (opining “where a trial court rules that
no discovery violation occurred, the reviewing court nust first
determ ne whether the trial court abused its discretion”).
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The State objected, requesting that Thonmas see the receipt if
counsel were going to inpeach him The court overruled the
obj ection, contingent on the defense staying true to his
explanation that it was nerely to refresh recollection. Despite
the ruling, counsel made added inquiries into what was
purchased. Although originally wunsure of what counsel was
aski ng, Thomas acknow edged he had purchased two pairs of khaki
shorts (R 29 2540-42). At the conclusion of cross-exam nation,
the State requested the receipt be produced.?!® The defense
objected saying it was under no obligation to produce anything.
The State responded by arguing the inpropriety of trying to
i mpeach with nmaterial not possessed. (R 29 2546-2547).

As support for his basis for the questions, defense counsel
expl ained he had Debra Pelletier’s emil to her father which

referenced her review of Thomas' credit card statenents, and

noting a purchase from Geoffrey Beene (R 29 2548-49).'  The
Court found it reasonable to assume the purchase involved a

receipt; hence, both the defense and State questions were

8 Following argument on the alleged discovery violation, the

court gave the jury the curative, that it was inproper of for
the State to conment on evidence prior to it being admtted and
remnd them that the State had the burden of proof. The court
denied the notion for mstrial. (R 30 2666-67).

“Also yesterday | found a credit card charge for about $64
dollars at Geoffrey Beene, the nane on that, pop. | had the
credit card statenents out for the police. | was | ooking them
over again when it junped out at ne. Ben bought sonething at
Geof frey Beene on June 29th while he was in Vero.”
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proper. However, the State was required to check with the
evi dence custodian for a receipt (R 29 2552-55). Subsequently,

the State located the credit card statenent, but no receipt, and

gave a copy to the defense. The statenent nerely referenced a
Ceoffrey Beene charge, not the product(s) purchased (R 30 2633).

Subsequently, the defense re-raised is discovery claim
noting it was unable to investigate the CGeoffrey Beene col ogne
matter, discuss it in opening statement, or properly prepare for
cross-exam nation of Thonas as it only had Pelletire s e-nmai
referencing the credit statenent. CGoscimnski asked for a
mstrial. (R 30 2641-44). The State noted, it thought the
defense had the credit statenent because counsel referenced it.
When the issue arose, the State did not have the statenent, but
obtained a copy on April 22, 2005. The State admtted Hi ckox
had a copy from Pelletier’'s attorney. The police report
mentioned this and the defense had Pelletier’s e-mails which
were used to inpeach Thonas. From this, the defense was on
notice (R 30 2644-51). The court confirned the defense had
H ckox’ s report which referenced the statenment and inquired into
why the defense believed there was a di scovery violation.

In response, the defense offered that there was non-
conpliance because the State had a continuing duty to disclose
and to give a copy of the actual statenment. Counsel referenced

Fla. R Crim P. 3.220(a) and (b)(1)(a) requiring the State to
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give the nanes of persons with relevant information, and agreed
he had the nanmes of Hi ckox and Pelletier, but offered he did not
have the statenent so he could not investigate through Capita
One and Geoffrey Beene. (R 30 2651-53).

The court concluded that the State had conplied with its
di scovery responsibility by listing the mmes of those who had
rel evant know edge, and that there was no violation for not
giving the Capital One and Ceoffrey Beene conpany nanes. There
was conpliance where the police evidence books were nade
available to the defense to copy, and the statenent was
contained therein (R 30 2653-56). The court found the defense
had Discovery page 477 and Pelletier’s emils which discussed
the credit statenent. Such would have led the defense to
conclude it should |l ook for the statenent. (R 29 2658-59).

The court questioned if the «credit statement were
excul patory as the purchase could have been for shorts as Thonas
testified. It was reasoned that only a receipt for cologne nmay
nmake a difference, yet, Hickox’s report noted a col ogne purchase
whi ch nust have been reveal ed by Pelletier because the statenent
was silent on the matter. Gven this, and the material the
def ense possessed, counsel knew the col ogne was an issue and how
he wanted to use it against Thomas. The defense could have
asked Pelletier how she could verify that there was a col ogne

pur chase. The defense’'s failure to investigate fully does not
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turn the situation into a discovery violation (R 30 2659-62).

The notion was denied without prejudice and the court noted that

should a receipt for cologne be produced the matter could be
revisited. Based on this, the court found neither a discovery

nor a Brady v. Mryland, 373 US. 83 (1963) violation.'®* No

excul patory evi dence was suppressed. (R 30 2662-63).

To the extent Goscim nski conplains about the receipt, the
matter is unpreserved as the denials of the discovery violation
and mstrial were w thout prejudice. He does not allege that a

col ogne receipt has been |ocated. Steinhorst. Simlarly, his

claimthat the credit statenent cane into evidence over defense

obj ection, such is erroneous. Both parties stipulated to its

8 To the extent Goscimnski argues a Brady violation, the record
refutes the allegation. Under Strickler v. Geene, 527 U S 263
(1999), the elenents of Brady violation are “(1) The evidence at
i ssue nmust be favorable to the accused, either because it is
excul patory, or because it is inpeaching; (2) that evidence nust
have been suppressed by the State, either wllfully or
i nadvertently; and (3) prejudice nust have ensued.” However,
ther is a due diligence requirenent as noted in GCcchicone V.
State, 768 So. 2d 1037, 1042 (Fla. 2000)(reasoning “[a]lthough
the ‘due diligence" requirenent is absent from the Suprene
Court's nost recent fornulation of the Brady test, it continues
to follow that a Brady claimcannot stand if a defendant knew of
t he evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been withheld
from the defendant.”); H gh v. Head, 209 F.3d 1257 (11th GCir.
2000) (finding Strickler did not abandoned due diligence

requi renment of Brady). As will be shown bel ow, the defense knew
of the credit card statenent, the information it contained, and
could have obtained it with due diligence. The statenent was

not suppressed, and was not exculpatory as it did not tend to
| essen Goscimnksi’s charged crines; there was no Brady
vi ol ati on shown.

34



adm ssion, with the defense noting “W don’t have an objection
to that one page comng in, judge.” (R 30 2664). Any conpl ai nt

Wth respect to this itemis unpreserved. Steinhorst. However

the following is offered for this Court’s conveni ence.
The court conducted an adequate hearing in accordance with

Ri chardson by <considering whether there was a discovery

violation which was inadvertent or wllful, whether it was
trivial or substantial, and whether it affected Goscimnski’s

ability to prepare his case. Richardson, 246 So.2d at 775. A

court has broad discretion in determ ning whether a defendant
was prejudiced and in determ ning what neasure woul d best renedy

the situation. See State v. Tascarella, 586 So.2d 154, 157 (Fla.

1991); Lowery v. State, 610 So.2d 657, 659 (Fla. 1st DCA 1993);

Poe v. State, 431 So.2d 266, 268 (Fla. 5th DCA 1989). The court

has discretion to determne if a violation would result in harm

or prejudice to the defendant. See Barrett v. State, 649 So.2d

219, 222 (Fla. 1994). The court did not abuse its discretion.

The court conducted an extensive R chardson hearing and

found CGoscim nski had access to the credit statement when he
viewed the police as it was contained in the evidence book which
counsel knew to ask to see. Further, it found the defense had
the police report and Pelletier’'s e-nail referencing the
statenent, thus, if the defense did not seen the statenent, it

coul d have asked for it fromthe police or Pelletier
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There was no abuse of discretion here. VWil e the defense
did not have the actual statenment, it had all of the information
cont ai ned therein. It is clear any alleged oversight in not
providing a copy had no inpact in the defense trial preparation.
It cannot be argued seriously that Goscimnski’s preparations
woul d have been nmaterially different had he been given the
actual credit statenent. He has not shown where his preparation
was hindered in the least.!® Not only did the statenent fail to
show what was actually purchased from Geoffrey Beene, but
Goscim nski had the information via Pelletier’'s e-nmail and
H ckox’s report. Mor eover, both those itenms went further, and
surm sed that the purchase was for col ogne which was of interest
to the defense to cast doubt on Thomas - show him to be the
killer as the jewelry was found in a Geoffrey Beene col ogne bag.

Gosci m nski asserts the court erred in placing the onus on
him to prove the receipt was for cologne. (IB 47). Yet, he
m sreads the court’s reasoning. The court noted the statenent
reveal ed nothing counsel did not already know and possess,
nanmely, the Geoffrey Beene purchase. Only if a receipt for a

col ogne purchase were found to have been in the State’'s

19 Gven Goscimnski’s failure here, his reliance upon Lynch v.
State, 925 So.2d 444, 446 (Fla. 5" DCA 2006); Blatch v. State,
495 So.2d 1203 (Fla. 4" DCA 1986) is misplaced, because there

it was the defendant’s oral incul patory/derogatory statenents
whi ch were not disclosed, while here, it was a credit statenent
for a collateral wtness and the statenent contained nothing
nore than that which was di sclosed in other docunents.
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possessi on and not disclosed m ght counsel have a possible basis
for a discovery violation. The defense was not required to show
prejudice. Merely, because the court m ght envision an instance
where prejudice mght be shown, does not equate to placing the
burden on the defense. The court conducted a proper R chardson
hearing finding no discovery violation, thus, this Court nerely
reviews for abuse of discretion, not the standard of *“presuned

prejudice” noted in Cox v. State, 819 So.2d 705, 712 (Fla. 2002)

and State v. Schopp, 653 1016, 1020 (Fla. 1995) where there was

a violation and no Ri chardson heari ng conduct ed.

However, if this Court finds error, such is harnl ess under

State v. DiGuilio, 491 So.2d 1129, 1135 (Fla. 1986). The credit

statement does not undercut the evidence Goscimnski had a
Ceoffrey Beene cologne bag in his possession or that he had
blood on his person/clothes and had a two carat dianond ring
shortly after the nmurder. Likewise, it did not refute the fact
that after the police showed interest in him and the ring, he
di scarded the ring. Any clained error is harmess beyond a
reasonabl e doubt. See discussion of facts and harml ess error in
| ssues I, V, VI, and XVI incorporated by reference.
| SSUE V
THE EVI DENCE SUPPORTS THE CONVI CTlI ONS ( RESTATED)
Goscimnski’s clainms the evidence is insufficient to

support the verdicts. In noving for his judgnment of acquitta
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on the nurder and robbery charges after the close of the State’s
case, Coscimnski nerely clained that a reasonable hypothesis
still existed. Wth respect to the burglary charge, he offered
that there had been no forced entry. (R 33 3086-87). The notion
was deni ed properly and shoul d be affirned.?°

Wth respect to the nurder and robbery charges, the matter
IS unpreserved. While Goscimnski offered that the State did
not rebut all reasonable hypothesis of innocence he did not
identify where the State had failed based on his hypothesis of

i nnocence. Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)

(opining “for an argunment to be cogni zabl e on appeal, it nust be
the specific contention asserted as legal ground for the

obj ection, exception, or notion below ").

20 A de novo standard of review applies to notions for judgnment

of acquittal. Pagan v. State, 830 So.2d 792, 803 (Fla. 2002).
This Court has stated:

In reviewing a notion for judgnment of acquittal, a de

novo standard of review applies. ... GCenerally, an
appel l ate court will not reverse a conviction which is
supported by conpetent, substantial evidence. ... If,

after viewing the evidence in the light nost favorable
to the State, a rational trier of fact could find the
exi stence of the elenents of the crinme beyond a
reasonabl e doubt, sufficient evidence exists to
sustain a conviction. ... However, if the State's
evidence is wholly circunstantial, not only nust there
be sufficient evidence establishing each elenent of
the offense, but the evidence nust also exclude the
def endant's reasonabl e hypot hesi s of innocence

(citations omtted). “Proof based entirely on circunstanti al

evidence can be sufficient to sustain a conviction in Florida.”
Onme v. State, 677 So.2d 258, 261 (Fla.1996).

38



Assuming it is preserved, Goscinmnski’s apparent claim of
i nnocence was that he was not the killer, but maybe Ben Thonas
was. Wiile there was no forensic evidence |inking Goscim nsKki
to the scene, the State proved he net Loughman a few weeks
before her nurder. She had flown in from Connecticut to place
her father, Vala, in an assisted living facility. As was her
custom she wore all of her jewelry all the tinme which included
a two carat dianmond ring and rings, bracelets, and earrings nade
of di anmonds and eneral ds. Havi ng been in the jewelry business,
Gosci m nski had know edge of the jewelry’'s val ue. Gosci m nsKi
told Debra Pelletier he was |ooking for a two carat dianond
engagenent ring for his girlfriend. Two to three days before
the nurder Goscimnski prom sed Debbie the ring. A few days
before that, he told her the Vala hone would be on the nmarket
soon. Yet, during this time, Goscimnski’s checking account was
overdrawn; he was bounci ng checks, and accrui ng check charges.

Loughman chose Lyford, and Goscimnski net her at Vala's
house, which was shuttered except for the front w ndow, to pick
up items she could not nove to Lyford due to a prior injury. A
Lyford, Goscimnski told Mchael Studinski of Loughman’s wealth,
jewelry, and upscal e nei ghborhood; he instructed that Studinsk
shoul d take “very good care” of them On the evening before the
killing, Goscimnski and Loughman net as planned. Val a was

ailing and was being noved to hospice, thus, she was there to
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pick up his belongings before returning to Connecticut. At her
request, he carried the suitcase and placed it in the car.

The next norning, Goscimnski called Lois Bostworth at 8:15
a.m to say he would be mssing the neeting for a presentation
to Life Care. Oher than, Goscimnski’s testinony, there was no
evi dence he visited that facility. At 8:47 a.m, Loughman ended
her telephone conversation with her sister because there was
someone at the front door. After that call, and as the nedica
exam ner found to be the nost |likely scenario given the wounds
and bl ood evidence, Loughman was attacked in her hallway, which
was Vvisible through the front w ndow. There, she was stabbed
and | acerated about the head, then dragged to the shuttered
bedroom I|eaving spurts of blood on the wall. Next, she was
bl udgeoned, and received a defensive wound from a | arge standing
ashtray found in the hone. Loughman was conscious after being
bl udgeoned as her defensive wound cane from the ashtray.
Several of her teeth were knocked. She was stabbed three tines,
two were non-lethal, but one to the back penetrated the right
 ung and woul d have been fatal had her throat not been slashed.
The final wounds would have occurred as Loughman was face down
in the bedroom and followng an attenpt to slash her throat, a
final cutting was made which severed her jugular vein causing
her to exsanguinate. (R 33 3010-16, 3021-55).

Gosci m nski had no phone activity between 8:25 a.m and
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9:12 a.m (R 29 2601-05) The 9:12, and following two calls were
pl aced fromthe cell tower closest the Vala residence. Based on
the 10:23 a.m cel | phone call and his bank records,
Gosci m nski, who had been overdrawn before Septenber 24'" nmade a
cash deposit to his Harbor Federal account. Near noon on that
day, he returned honme, where Debbie saw him with blood on his
arm and clothes; that clothing was never seen again. Near 12:30
p.m he arrived at Lyford |ooking freshly showered, and his hair
may have been wet. There, he showed Debra Flynn and Nicole
Ri zzolo a two carat di anond engagenent ring, which |ooked soiled
with a dark substance. He said he got Debbie a dianond/enerald
tennis bracelet. Shortly thereafter, Goscim nski changed his
appearance; he cut his hair and beard. The day after the
mur der, Debbi e showed Maureen Reape the ring. Reape and Debbi e
pi cked out a replica of Loughman’s ring as the one Goscim nsk
had. Also, Dets. Hall and Bender identified the ring they saw
Debbie wearing on OCctober 2nd as Loughman’s replicated ring.
Following his police contact, Goscimnski took the ring from
Debbie and it has not been seen since. (R 26 2127-31, 2133-35,
2144-45, 2196-2200; R 28 2351-53, 2356, 2361-70, 2372-74, 2395-
2401, 2430-31; R 30 2686-90, 2709-12, 2749-57)

Debbie reported Goscimnski had had a grey bag from
CGeoffrey Beene cologne in his draw. (R 28 2426-28) The rest of

Loughman’s jewelry was found in such a bag in the rafters of a
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shed |ocated on Pelletier’s property. Gosci mi nsk had been to
that shed when he contacted Pelletier during the tinme Debbie and
Ben Thomas were having an affair. In February, 2003, Loughnman’s
fanny pack was found at Interstate 95 and Martin Hi ghway.
Goscimnski’s cellular records for Septenber 24'" show he made a
call fromthat area. (R 29 2606-08; R 31 2770-76, 2797-02).
Murder - A verdict, like all other findings of fact, is

subject to the conpetent, substantial evidence test. See Wite

v. State, 446 So.2d 1031 (Fl a.1984).

It is the trial judge's proper task to review the
evidence to determne the presence or absence of
conpetent evidence from which the jury could infer
guilt to the exclusion of all other inferences. That
view of the evidence nust be taken in the light nost
favorable to the state. [c.0.] The state is not
required to “rebut conclusively every possible
variation” of events which could be inferred fromthe
evidence, but only to introduce conpetent evidence
which is inconsistent with the defendant's theory of
events. [c.o] Once that threshold burden is net, it
becomes the jury's duty to determne whether the
evidence is sufficient to exclude every reasonable
hypot hesi s of innocence beyond a reasonabl e doubt.

State v. Law, 559 So.2d 187 (Fla. 1989) (footnote and citations

omtted). Al though not offered in his brief, Goscimnski’s
hypot hesis of innocence was that he was at health care
facilities that norning, and that Ben Thomas was the possible
killer. The State refuted this by showing Goscin nski nade
cellular calls just before/after the mnurder wusing the tower

closet to the Vala hone. Li kewi se, the State established that
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Ben Thomas was not at Loughman’s that day, and had not purchased
Ceof frey Bean col ogne. (R 29 2526, 2533-37, 2540-43, 2676-78)
“Premeditation is defined as ‘nore than a nmere intent to
kill; it is a fully formed conscious purpose to kill”” which
must exist for enough tine “to permt reflection as to the
nature of the act to be committed and the probable result.”

Green v. State, 715 So.2d 940, 943-4 (Fla.1998)(quoting Coolen

v. State, 696 So.2d 738, 741 (Fla.1997)) However, preneditation
may also “be fornmed in a nonment and need only exist ‘for such
time as will allow the accused to be conscious of the nature of
the act he is about to commt and the probable result of that

act.” 7 DeAngelo v. State, 616 So.2d 440 (Fla. 1993) (quoting

Asay v. State, 580 So.2d 610 (Fla. 1991)). Circunstantia

evi dence, including the manner of killing and the nature of the
wounds, can be sufficient evidence to show preneditation.

Spencer v. State, 645 So.2d 377 (Fla. 1994); See Wods v. State,

733 So.2d 980 (Fla.1999); GCore v. State, 784 So.2d 418 (Fla

2001); Conahan v. State, 844 So.2d 629 (Fla. 2003).

Here, the State established that on Septenber 24'" near 8:00
a.m, Ben Thomas filled his car with gasoline, and paid for
breakfast at 8:45 that norning. Following this, he met with the
owner of a local dive shop, nade a deposit and w thdrawal as an
area bank, then drove to the post office for stanps and other

busi ness for which he got a receipt.
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Wth respect to Goscimnminski, the State established Loughman
owned a two carat ring and that Goscimnski was interested in a
two carat dianond ring for his fiance, but that his checking
account had a negative bal ance. Further, records show he was
near the Vala hone which he knew from a prior visit, and knew
would be on the narket soon. It was also proven that by
[ unchtinme on that day, he had bl ood on his arnfclothes, and that
he got rid of these clothes. He also showed a recently acquired
two carat dianmond ring, subsequently identified as Loughman’s,
which had a dark substance on it and was carried in paper.
Further, it was shown that he had possessed a Geoffrey Beene
pouch, and that the jewelry was found in such a pouch.
Mor eover, it was shown that on the norning of the nurder, he was
in the area where Loughman’s fanny pack was discovered nonths
later |ooking well weathered. In addition to this, when
approached by the police, he took back the two carat ring and
di scarded it. From this, Goscim nski had the notive
opportunity, and neans to kill Loughnan.

From the nedical and forensic testinony, it is clear the
killing was both preneditated and a felony nurder. Not only was
a sharp object used to stab Loughnman in the chest and back,
penetrati ng a major organ, her lung, but her throat was sl ashed,
severing her jugular vein and causing her to bleed out. Thi s

was acconplished in tw areas of the hone using two weapons.
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The initial attack was made in the hallway where Loughman was
st abbed/ sl ashed about the head, after which, her body was
dragged to the bedroom out of sight of those who may be passing
the open front w ndow, and bl udgeoned about the head and chest
with a large ash trey. Wen she did not die from these wounds,
she was turned on her stomach and her throat was sl ashed. An
initial, wunsuccessful attenpt was nmade, before the knife was
repositioned to cut through the nuscle and jugular.

This Court has found preneditation where there has been a
stabbing to vital organs.

Prenmeditation may "be fornmed in a nonent and need only

exist '"for such time as will allow the accused to be

conscious of the nature of the act he is about to

conmt and the probable result of that act.'"...

Preneditation can be inferred from circunstantia

evidence such as "the nature of the weapon used

the manner in which the homicide was commtted, and

the nature and manner of the wounds inflicted."

Moreover, "[t]he deliberate use of a knife to stab a

victimmultiple tines in vital organs is evidence that

can support a finding of prenmeditation.”

Boyd v. State, 910 So.2d 167, 182 (Fla. 2005). See Jinenez v.

State, 703 So.2d 437 (Fla. 1997), receded from on other grounds

Del gado v. State, 776 So.2d 233 (Fla. 2000); Sochor v. State,

619 So.2d 285, 288 (Fla. 1993); Preston v. State, 444 So.2d 939,

944 (Fla. 1984) (finding evidence supports preneditati on where
defendant brutally stabbed victim multiple times, severing
carotid arteries and jugular vein). Goscim ski’s acts show his

prenmeditated design to kill.
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The State has not piled inference upon inference. The
above facts were established from the evidence including his
adm ssions, bank records, and actions before and subsequent to
the nmurder. Fromhis neeting with Loughman the night before the
murder, he |earned she was |eaving shortly and her father was
failing. Wthin hours of the nurder, Goscimnski is washing
bl ood from hinself, discarding bloody clothes, and show ng the
Loughnman’s two carat ring to co-workers. It is that sane ring
he takes back from his fiancé after the police inquiry, and
di scar ds. Such shows a planned, notivated attack, where
inferences are not stacked upon each other, but circunstances
were identified which unwaveringly pointed to Goscimnski’s
guilt. This Court should affirm

Simlarly, felony nurder has been shown. Not only did
Goscimnski commt a burglary by obtaining entrance into
Loughman’s honme with the intent to commt a felony therein,
nanely a robbery and nurder. Once inside, he bludgeoned and
kni fed Loughman, and took all her jewelry during the course of
that attack. Cearly, the State proved a felony mnmurder occurred
and present ed substanti al , conpet ent evi dence refuting
Goscim nski’s offer of innocence.

Burglary — Below, Goscimnski’s challenge to the burglary
charge was that there were no signs of forced entry. The State

showed that Gosci m nski knew where Loughman |ived, wanted a ring
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she possessed, and killed her in the process. Under section
810.02(b), for offense done after July 1, 2001, burglary is:
1. Entering a dwelling, a structure, or a conveyance
with the intent to commt an offense therein, unless
the prem ses are at the tinme open to the public or the
defendant is licensed or invited to enter; or

2. Notwi thstanding a |licensed or invited entry,
remaining in a dwelling, structure, or conveyance:

c. To commt or attenpt to commt a forcible felony,
as defined in s. 776.08.

The statute does not require that there be signs of forced
entry. “Neither forced entry nor entry wthout consent are
requisite elenents of the burglary statute.” Jinenez, 703 So.2d

at 441;%! Robertson v. State, 699 So.2d 1343 (Fla. 1997). Yet,

fromthe entirety of the circunstances, it is clear Goscim nski
intended to conmt a robbery and nurder once he entered the Val a
resi dence. How he gained entry, by forcing his way in after
Loughman opened the door, or by just going there with the intent
to conmit a crinme once he was offered adm ssion was a question
for the jury. Both circunstances are supported by the evidence
and reasonabl e inferences therefrom This Court nust affirm

Robbery — In Mahn v. State, 714 So.2d 391 (Fla. 1998), this

Court reiterated:

2l Delgado v. State, 776 So.2d 233 (Fla. 2000) reinterpreted
section 810.02 and “remaining in”, however, the |egislature
anended the definition of burglary for crimes commtted after
July 1, 2001, and elimnated “remaining in” requirenent.
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Recently, in Jones v. State, 652 So.2d 346 (Fla.
1995), we again explained the requirenent that the
threat or force elenent of robbery be part of a
continuous series of events with the taking of the
property. We reaffirmed that:

Robbery is “the taking of noney or other
property which may be the subject of |arceny
from the person or custody of another when
in the course of the taking there is the use
of force, violence, assault, or putting in

fear.” § 812.13(1), Fl a. St at . (1989)
(enphasi s added). An act is considered “ ‘in
the course of the taking” if it occurs

either prior to, contenporaneous wth, or
subsequent to the taking of the property and
if it and the act of taking constitute a
continuous series of acts or events.” 8§
812.13(3)(b), Fla. Stat. (1989).

652 So.2d at 349. Further, while the taking of

property after the use of force can sonetines
establish a robbery, id., we have held that taking of

property after a nurder, where the notive for the

nmur der was not the taking of property, is not robbery.
Mahn, 714 So.2d at 396-97.

Contrary to GCoscimnski’s position, the State presented
evi dence which rebutted his claim that he was not at the crine
scene and did not commt the nurder. The cell phone records
the testinmony he had blood on his clothes/person, discarded
bl oody clothes, possessed Loughnman’s two carat dianond, but
discarded it after the police contact, was near where her fanny
pack was found, possessed a Geoffrey Beene bag, and had access
to the shed where Loughman’s other jewelry was found in the

Beene bag. These facts along with his prior announcenent that

he wi shed to get Debbie a two carat dianond, know edge that
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Loughman had such a dianond, but would be |eaving soon, and Dr.
D ggs’ note that Loughman had her jewelry on during the attack,
but none was found on her body established the robbery during
t he course of the violent nurder. The Court should affirm

| SSUE VI

THE OBJECTI ON REGARDI NG ADVERTI SEMENTS FOR RINGS WAS
SUSTAI NED PROPERLY (rest at ed)

Rel yi ng upon California and Chi o cases, Goscim nski asserts
it was error to sustain the State’s objection to the question
whet her two carat dianmond rings with baguettes on either side
were advertised for sale weekly. (1B 49-50). Not only was the
hearsay objection sustained properly, but there were other
reasons the question was inproper; counsel was discussing facts
not in evidence, and there was no foundation laid for the
wi tness’ expertise in this area.?® This Court should affirm

Here, he was attenpting to prove that simlarly designed
rings were for sale. As such, he asked Loughman’s sister if
there were weekly advertisenents for such rings. If true, the

repeating of such information would be equivalent to an out of

°2 The admissibility of evidence is within the court’s sound

di scretion, and its ruling will not be reversed unless there has
been a clear abuse of discretion. Dessaure, 891 So.2d at 466;
Trease, 768 So.2d at 1053, n.2. Mreover, a court’s ruling with
be wupheld if there is an alternate basis for the ruling.
Muhamad v. State, 782 So.2d 343, 359 (Fla. 2001) (opining
"court's ruling on an evidentiary matter wll be affirmed even
if the trial court ruled for the wong reasons, as long as the

evi dence or an alternative theory supports the ruling.")
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court statenment (advertisement) repeated in court to prove the
fact asserted (rings simlarly designed were sold weekly). Such
fits the definition of inadm ssible hearsay, and Gosci m nski has
of fered no recogni zed exception to the rule.

Hs reliance on In re Mrriage of LaBass & Minsee, 66

Cal . Rptr.2d 393 (Cal. App. 2005) and State v. Reese, 844 N E. 2d

873 (Ohio App. 2005) is msplaced. The job advertisenent in
LaBass was not hearsay as it was not intended to prove the
witness would obtain a position, only that positions were
avai | abl e. Li kew se Reese does not assist Goscimnski as it
confirms that advertisenents are hearsay and their use to prove
the information contained in themis inproper. Further, Burkey

v. State, 922 So.2d 1033 (Fla. 4'"™ DCA 2006) does not aid

Gosci m nski . In Burkey, the offered evidence was a verbal act,
and thus, not hearsay. Here, Goscimnski was trying to show

that many rings were designed simlarly to Loughnman’s ring. To
do this, he referred to weekly advertisenents. He was trying to
prove the truth inproperly via an out of court statenent.
Moreover, even if this Court finds that the advertisenent
is not hearsay, the question was objectionable for two other
reasons. Def ense counsel was discussing facts not in evidence
and he had not laid a foundation to show the wtness was
qualified to answer that question. See 890.604, Fla. Stat. The

witness had just testified that she did not know how popul ar
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Loughman’s ring style was. Sinmlarly, he did not show that Joan
Loughman, a Connecticut resident, would know what jewelry
advertisenents were in the paper weekly. Such are valid reasons
to affirmthe court’s ruling.

Al so, even if the evidence should have been adm tted, such
did not inpact the conviction. The evidence outlined in |Issues
1, V vi, and XVI was overwhelmng that Goscimnski desired
Loughman’s ring, killed her for it, and gave the ring to his
girlfriend. Just hours after the nurder, he had blood on his
person/cl othes and gave Debbie a two carat ring. He di scarded
the ring wwthin a week once the police showed interest in himas
a suspect. The general popularity of the ring design would have
no effect on such evidence. The conviction should be affirned.

| SSUE VI

THE STATE S CRCOSS- EXAM NATI ON OF APPELLANT WAS PROPER

CGoscim nski argues the state conmitted reversible error
during his exam nation. The “of fending” exchange was elicited
to denonstrate that he, I|ike no other wtness, had the
opportunity to listen to all the evidence before presenting his
own testinony. (ROA 3230-3231). He objected on the ground the
guestioning was “argunentative.” (R 3231). Here, he clainms the
questioning was the equivalent of argunent and that it was an
i mproper conment on the right to remain silent. Rel i ef shoul d

be denied for the foll owm ng reasons.
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First, Goscimnski’s claim that the questioning was an
i nproper comment on the right to remain silent was not raised

below, and thus, it is unpreserved. See COcchicone v. State 570

So.2d. 902, 906 (Fla. 1990) (explaining, “[i]n order to preserve
an issue for appellate review, the specific legal argunent or
ground upon which it is based nust be presented to the trial

court." Bertolotti v. Dugger, 514 So. 2d 1095, 1096 (Fla. 1987)

This claim therefore, has not been preserved).

Second, irrespective of the procedural defect, relief is
not warranted. The questioning was neither argunmentative nor an
i nproper conmment on the right to remain silent. The United
States Suprenme Court has rejected this very argunent, in a case
wth very simlar facts. The comments in that case were nmade in
closing and were as foll ows:

Finally, over defense objection, the prosecutor
remar ked:

"You know, | adies and gentlenen, unlike all the other
witnesses in this case the defendant has a benefit and

the benefit that he has, wunlike all the other
W tnesses, is he gets to sit here and listen to the
testinony of all the other wtnesses before he
testifies.

"That gives you a big advantage, doesn't it. You get
to sit here and think what am | going to say and how
am | going to say it? How am | going to fit it into
t he evi dence?
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Portuondo v.Agard, 529 U S. 61, 64 (2000). In rejecting the

claimthe Court noted:

In sum we see no reason to depart from the practice
of treating testifying defendants the sane as other
Wi tnesses. A witness's ability to hear prior testinony
and to tailor his account accordingly, and the threat
that ability presents to the integrity of the trial,
are no different when it is the defendant doing the
listening. Allowng coment upon the fact that a
defendant's presence in the courtroom provides him a
uni que opportunity to tailor his testinmony is
appropriate -- and indeed, given the inability to
sequester the defendant, sonetines essential -- to the
central function of the trial, which is to discover
the truth.

ld. at 73. See Chandler v. State, 848 So.2d 1031, 1044, (Fla.

2003) (rejecting claim defendant enjoys extra constitutional
protection as wtness, “if a defendant voluntarily takes the
stand and testifies as a wtness in his own behalf, then he
becomes subject to cross-exam nation as any other wtness, and
the prosecuting officer has the right to coment on his
testinony his manner and deneanor on the stand, t he
reasonabl eness or unreasonabl eness of his statenents, and on the
di screpancies which may appear in his testinony to the sane
extent as would be proper with reference to testinony of any

other wtness,” quoting, Dabney v, State 161 So. 380 (Fla.

1935). The state’s questions on cross-examnation were proper.
Thi s cl ai m nust be deni ed.
| SSUE VI I |

GOSCIM NSKI*S OBJECTION TO STATEES COMVENT ON H'S
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| NCONSI STENT STATEMENTS WAS DENI ED PROPERLY (rest at ed)

Relying on Smth v. State, 573 So.2d 306 (Fla. 1990) and

Robbins v. State, 891 So.2d 1102 (Fla. 5th DCA 2004),

Goscim nski contends the state was inpermssibly allowed to
coment on his right to remain silent during closing argunent.
The “offending” comment was: “[f]or the first time we hear the
def endant take the stand..” (IB 55; R 35 3420-21). Focusing on a
very limted portion of the argument, Goscim nski clains, “from
the jury s standpoint,” the remark enconpassed the entire period
of time leading up to his trial testinony, and thus, was a
coment on his right to remain silent. (IB 59) The State
di sagr ees. A review of the entire <closing argunent in
conjunction wth Goscimnski’s direct and cross-exam nation
testinmony, clearly denonstrate he was bei ng questioned about his
prior inconsistent police statenent. Such inpeachnment is proper
and is not in anyway an inference on the right to remain silent.
One main defense theory was that Debbie and Ben Thonas
could have committed the robbery and nurder of Joan Loughman
(R 35 3423-3424). In support of that theory, Goscim nski
testified at trial that Debra was aware the victim owned jewelry
as she saw it and conmented on sanme when she and Gosci m nski had
a chance neeting wth Loughman at Lyford. (R 34 3191).
However, Gosci m nski’s trial testi nony was in di rect

contradiction to his earlier videotaped police statenent on the
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same subject. (SR 3 #2 46, 50-51). |In an attenpt to explain the
prior inconsistency, defense counsel asked the follow ng:

QUESTION: Did you forget about that conversation
when you were talking with the police or why didn't
you say sonmething to them about it?

ANSVWER: At the tinme they asked ne that question,
during the interview, | was quite frankly, extrenely
nervous, as | am now. This is a very serious matter
that these people are tal king about.

(RCA 3191). During cross, the state focused on inconsistencies
between the trial testinony and previous videotaped statenent
regardi ng whether Goscimnski and/or Debra Thomas ever noticed
the victims jewelry. (R 35 3233-41, 3292-94).

Al so, those issues were focused wupon during closing
argunent . The State pointed out, on three separate occasions
Wi t hout objection, that Goscimnski testified at trial that he
and Debra did notice and did comment on the victinis jewelry. He
explains, “[alnd in his video testinmony he never noticed the
jewelry, didn't conmment on the jewelry.” (R 36 3424). Further,
“[d] efendant didn’'t say that in his video but now he says it.”
(R 36 3424) and “[w]le have a prior statement from him a prior
statenent where he says | didn't notice the jewelry, don't get
that close to people, didn't comment on it.” (R 36 3425).

Goscimnski’s claimthat the jury could have been confused

regardi ng what reference the prosecutor was nmaking is belied by

the record. The jury heard both of Gosciminski’s statenents,
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and they were asked to consider the inconsistencies therein.
This is not a situation where they were asked to conpare a
statenent with his prior “silence”, consequently, reliance on
Smith and Robbins is msplaced. Relief was denied properly. Cf.

Chandler v. State, 848 So.2d 1031, 1044, (Fla. 2003) (finding it

proper to point out discrepancies between defendant’s testinony
and prior statenents).
| SSUE | X

THE QUESTION TO GOSCI M NSKI  AND ARGUVRNT REGARDI NG
VHETHER BLOOD WAS ON THE RI NG WAS PROPER (rest at ed)

Goscimnski maintains it was error for the «court to
overrule his objection to the question whether the ring was
dirty with blood. He asserts that the State's closing was
inproper as it inferred the substance was blood.?® (1B 61). In
part this issue is not preserved; however, when placed in

context, the questioning and argument were proper.?2*

22 The challenge to the State's closing argument related to the
bl ack substance is not preserved because no contenporaneous
obj ection was raised. (R 36 3407, 3442). To preserve a claim of
prosecutorial msconduct “the defense nust make a specific
cont enpor aneous objection at trial.” San Martin v. State, 717
So.2d 462, 467 (Fla. 1998); Ferguson v. State, 417 So.2d 639
641 (Fla. 1982) (finding defendant failed to preserve for review
prosecutorial msconduct where only general objection nade,
followed by notion for mstrial). Where an objection to a
comment is sustained, and the defense does not seek a curative
instruction or mstrial, the matter is not preserved. Ri echmann
v. State, 581 So.2d 133, 138-39 n.12 (Fla. 1991).

23 Adni ssion of testinony is wiwthin the court’s sound di scretion.
Dessaure, 891 So.2d at 466. Control of prosecutorial argunent
lies within the court's discretion, and will not be disturbed
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Wth respect to the cross-exam nation of Goscimnski, the
State had presented proof Loughnman was wearing her jewelry at

the time of the attack, that the attack was bl oody, and that the

jewelry was taken afterwards. (R 33 3034-36). The crine scene
phot ogr aphs show pools of a dark substance, i.e., blood. (R 33
3037, 3039-45). It is a reasonable question to the perpetrator

whet her the dark substance noted on the ring was bl ood. There
was a valid basis for the question as found by the court.
Whether or not other wtnesses could have been asked the
guestion is not the issue, and does not underm ne the question
posed to Gosci m nski .

Duncan v. State, 776 So.2d 287 (Fla. 2d DCA 2000); Tobey v.

State, 486 So.2d 54 (Fla. 2d DCA 1986); and Carpenter v. State,
664 So.2d 1167 (Fla. 4" DCA 1995) do not assist Goscin nski .
Wtnesses had testified previously as to the dark substance or
dirty appearance of the ring. Mreover, the jury had been shown
crime scene photographs show ng the amount of blood around and
on Loughman’s body. As such, the State’s question did not run
af oul of the cases cited by Gosci m nski.

Li kew se, his argunent that the State’s <closing was
improper is neritless. \Wen read in context, the State did not

aver that the substance was blood, but asked the jury to

absent an abuse of discretion. Esty v. State, 642 So.2d 1074,
1079 (Fla. 1994), cert. denied, 514 U S. 1027 (1995).
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consider what it |ooked like and whether it could be bl ood.

“Wde latitude is permtted in arguing to a jury. [c.0.]
Logical inferences may be drawn, and counsel is allowed to
advance all legitimte argunents.” Breedlove v. State, 413 So.2d
1, 8 (Fla. 1982). In arguing to a jury “[l]ogical inferences

from the evidence are permssible. Public prosecutors are
allowed to advance to the jury all legitimate argunents within
the limts of their forensic talents in order to effectuate

their enforcenment of the crimnal |laws.” Spencer v. State, 133

So.2d 729, 731 (Fla. 1961), cert. denied, 372 U S. 904 (1963).

The State comented: “This ring that is dirty and that’s
got black around it, black |like the dried blood of the victim
dirty because he took it off her dead fingers.” Later, the
State asked: “Just so happens Bender and Hall, Reape and Debra

Thomas pick that ring. Just so happens Debra Flynn went to pick

Nunmber 3 but it’s dirtier and bl ack. Is that from the bl ood?”
(R 36 3407, 3442) (enphasis supplied). Both the coment and
guestion are based on the evidence, i.e., wtnesses’ accounts

and crinme scene photographs. Al fall within the limts of the
prosecutor’s forensic talents to enforce the crimnal |aws.
Spencer. This Court should affirm

Even if the question/argunent is deened inproper, relief
must be denied. There was overwhel m ng evi dence of Gosci m nski

guilt, thus, any error is harmess. (see the evidence and
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harm ess error argunments asserted in Issues Il, V, VI, and XVl.)
| SSUE X

THE DENI AL OF A M STRI AL WAS PROPER (rest at ed)

Here, Goscim nski argues his notion for mstrial follow ng
the State’s inquiry as to whether he had authority to deposit
his nother’s check should have been granted even though the jury
was given a curative instruction. (IB 66; R 35 3267-70). The
State di sagrees.?®

I n Spencer v. State, 645 So.2d 377, 383 (Fla. 1994), this

Court outlined wunder what <conditions a mstrial should be
granted for prosecutorial msconduct. A new trial is required
when the prosecutor’s conments: “either deprive the defendant of
a fair and inpartial trial, materially contribute to the
conviction, be so harnful or fundanmentally tainted as to require
a new trial, or be so inflanmatory that they mght have
i nfluenced the jury to reach a nore severe verdict than that it

woul d have ot herw se.” See Anderson v. State, 863 So.2d 169, 187

(Fla. 2003); Hamlton v. State, 703 So.2d 1038 (Fla. 1997). The

curative instruction given obviated the need for a mstrial.

The State disagrees that its question inplied a coll ateral

2 A ruling on a notion for mistrial is subject to an abuse of
di scretion standard. Smth v. State, 866 So.2d 51, 58-59 (Fla.
2004); Anderson v. State, 841 So.2d 390 (Fla. 2002); Smithers v.
State, 826 So. 2d 916, 930 (Fla. 2002); CGore v. State, 784 So.2d
418, 427 (Fla. 2001). A motion for mstrial should be granted
only when necessary to ensure the defendant receives a fair
trial. See Goodwin v. State, 751 So.2d 537, 546 (Fla. 1999).
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crime as it would be within the jury’ s common know edge that the
check would have had to be made out to cash or to the acount
holder in order to be deposited. Hence, the question would have
little inpact on the case. It would not be apparent to the jury
that such may be a crine. The reference nade here was not |ike
those cases where the jury was inforned the defendant had a
record, was an escaped felon, or had other <crimnal cases

pendi ng. Czubak v. State, 570 So.2d 925 (Fla. 1990). However,

should the court find it was inproper, the curative given was

sufficient. See Walker v. State, 707 So.2d 300, 313 (Fla. 1997)

(holding adm ssion of testinony referencing other charges
harm ess in light of curative instruction).

The jury was told the question was inproper and to
disregard it. It is presuned the jury follows the court’s

instruction. Crain v. State, 894 So.2d 59, 70 (Fla. 2004).

Moreover, this issue was not discussed further. In contrast,
irrespective of Goscimnski’s finances wth his nother and the
depositing of a $57.00 check,?® the evidence showed he was
financially strapped based on his own records, that he wanted

the two carat ring, that he was near Loughman’s hone that day,

26 The suggestion that the check deposit was used to generate il
will is not well taken as the State was attenpting to prove
Gosci mi nski was having financial and relationship difficulties
and such was part of his notive to take Loughnman’s jewelry.
Further, it showed that it was not until he deposited the check
that his account had a positive bal ance. Hence there was a
rel evant basis for asking the question.
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had blood on hinself/clothes, and hortly after the norning
nmur der, had possession of Loughman’s ring follow ng the nurder
and discarded the ring once the police becane interested in it.
This evidence, the facts and harm ess error analysis of Issues
1, V, VI, and XVI show the reference to the check pales in
conparison with the evidence of guilt. This Court should find
the question did not lead to the verdict; it did not vitiate the
entire trial. The conviction should be affirned.
| SSUES XI AND XI |

THE VI DEOTAPED STATEMENT AND TESTI MONY  RELATI NG

DEFENDANT' S COMVENTS TO THE VI CTI M ABOUT HER RI NG AND

JEVELRY WERE ADM TTED PROPERLY (rest at ed)

Goscim nski takes issue with the adm ssion of a portion of
his videotaped interview (lssue Xl) and the testinony of
Loughman’ s husband and sister (Issue Xl 1) involving statenents
he made to Loughman noting her jewelry and wanting to get a two
carat ring for his girlfriend. (1B 67, 71). Not only were these
matters not preserved, but they were admissible affirm?’

In spite of having challenged other portions of his
vi deot aped interview and having approved the transcript for use
as a denonstrative aid, Goscimnski failed to object to the

guestion Hi ckox posed and his answer until the video was being

played to the jury. (R 24 1900-02). The defense objected and

2" Admi ssion of testinobny is within the court’s sound discretion.
Dessaure, 891 So.2d at 466. Discretion is abused where the
judicial act is arbitrary, fanciful, or unreasonable Trease.

61



noved for a mstrial.

To the extent Gosciminski is claimng a mstrial should
have been granted and the evidence excluded, the matter is
wai ved wi th respect to the statenment. Wen the court denied the

mstrial, it was without prejudice for the defense to raise it

should the State not get its related testinony of the husband
and sister into evidence.?® \Wen the defense challenged the
adm ssion of the testinmony from the husband and sister, the
court was not rem nded of its prior ruling denying the mstrial.
Hence, in spite of the fact the testinony was found adm ssibl e,
the court was not given the opportunity to revisit the prior
decision after it had taken the testinony by proffer (R 32 2904-

17; SR 3 55-56) thus, it is unpreserved. Steinhorst.

Wth respect to the nmerits, the following puts in context

28 scimnski admits the objection was late, but not so late
that it could not be corrected. (1B 70) He cites Jackson v.
State, 451 So.2d 458 (Fla. 1984); Evans v. State, 880 So.2d 182
(Fla. 2001); and Taylor v. State, 855 So.2d 1 (Fla. 2003).
However, he overlooks the fact that the waiver was a secondary
ruling and the court in fact considered the objection and found
no error, but gave the defense the opportunity to renew the
nmotion for mstrial at a later tine. Gven the defense failure
to renew the notion for mstrial, it is now waived for purposes
of appeal. This case is in a different posture form the cases
cited by Goscim nski based upon the denial of the mstrial was
wi t hout prejudice. Simlarly, Goscimnski’s attenpt to equate
the introduction of the defendant’s statenent to the police
which had been litigated previously and the transcript pre-
approved by the defense to a question on cross-exam nation that
the defendant commtted an un-charged battery it neritless. As
expl ai ned bel ow, the statenment, as played was admi ssible; it put
the answers in context and was i npeachnent evi dence.
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t he questioning, the defense objection, and the statenent which
was played for the jury.

[HHCKOX]: ... Um when Joan’s sister was down
here we were tal king about the jewelry that Joan wore.
And apparently she wore sone really expensive jewelry.
Did you happen to notice?

[ GOSCI M NSKI | : No. I don’t notice stuff |Iike
that. | deal with people, famly nenbers all day |ong
that — it’s irrelevant for what dad and nom nay be

able to take care of to us, which is why we do a
confidentiality statement on what nom and dad can
af f or d.

[ H CKOX] : According to her sister, Joan called
her and told her about a conversation that you had
with Joan about the jewelry that she was wearing,
specifically about, she had -

(Video was turned off)

MR, HARLLEE: Judge, can we stop the tape for a
m nute, Your Honor, approach for a second?

MR  HARELEE: %° And in a conversation it’'s
explained to nme that you nade a comment that, that
you were going to buy your girlfriend a very |arge
dianbnd ring and that perhaps Joan would like to | ook
at (sic) because she obviously —

[ GOSCI M NSKI | : | don’t recall that conversation
at all.

[ HI CKOX] : -- because she knew jewelry. So you
don’t renenber anything about (inaudible) -

[ GOSClI M NSKI | : No. | don't get that friendly
wi th peopl e. Hut - uh. | don’'t get that friendly with
these people at all. | nean, she knew about us noving

and things like that, you know, just in the course of,

29 This is an error; from the context, Det. Hi ckox should have
been identified as the speaker.
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you know, a conversati on.

[ H CKOX] : She had nunerous dianond and enerald
bracelets that she wore all the tinme, and |I’'m just
trying to see if you noticed anything |ike that?

[ GOSCI M NSKI | : | don’t (inaudible). Li ke |
said, | nean, she could have, | could have coment ed.
But | see, like | said, sonetinmes | can see 50 people

a week between famly nenbers, residents, staff
menbers that | deal wth. And | don't pay a lot of
attention to things like that. It’s irrelevant to
what | do. (inaudible).
(SR 3 50, 56-57). The highlighted portions are the ones
obj ecti onabl e to Gosci m nski .

The State noted that the statement was admi ssible as an
adm ssion by party opponent and inpeachnment of scimnski for
his denial that he did not notice Loughman’s jewelry. The
police statenment was not coming in for the truth of what the
officer said. (SR 3 51-55). The court nmade a dual ruling; it
allowed the statenent in subject to the State being able to
present other w tnesses to inpeach Gosciminski and that there
had been a defense waiver for having waiting until the tape was
bei ng played to object. (SR. 3 55-56). Not only did the State
| ater present Loughman’s sister and husband to report these
conversati ons, but Debbie Thomas and M chael St udi nsKki
testified. Debbie reported that Goscimnski said he would be
getting her a two carat dianond ring and Studinski stated that

Goscim nski told him about Loughman’s jewelry and that she |ived

in an upscale comunity (R 32 2937-38).
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This exchange with the police is adm ssible because police
guestions are not hearsay and were not offered for the truth

asserted.®® See Wrden v. State, 603 So.2d 581, 583 (Fla. 1992)

(finding questions propounded by police, where not offered for
their truth, are not hearsay, but nerely put the defendant’s
answers in context).3 Also, the answer Goscininski gave was an
adm ssion as to what he noticed. Wi | e excul patory, such is
adm ssi bl e under §90.803(18)(a).

Adm ssions by a party-opponent have historically been
adm ssi bl e as substantive evidence. These out-of-court
statements and actions are admssible, not because
they were against the interests of the party when they
were made, but because they are statenents nade by an
adversary and because the adverse party cannot
conpl ain about not cross-exam ning hinself or herself.
There is no requirenent under section 90.803(18), or
in the reported decisions that the adm ssions be
against a party's interest. The comon nanme of the
exception, e.g., admssion, nmay be msleading since
there is no requirenment that the adversary admt
anything in the statement. A nore precise termfor the

30 See Muhammad v. State, 782 So.2d 343, 359 (Fla. 2001) (noting
"court's ruling on an evidentiary matter will be affirmed even
if the trial court ruled for the wong reasons, as long as the
evi dence or an alternative theory supports the ruling.")

3. As was asserted by the State below Hickox’'s question,
al t hough factually correct, was not being offered for its truth,
but to put the entire statenment in context. As such, Wight v.
State, 586 So.2d 1024 (Fla. 1991) does not preclude the
adm ssion of the video tape in this case. In Wight, the
victims nother was testifying about what her deceased daughter
had told her the day before the nurder. Such was not part of a
police interview nor was it used as inpeachnment. The statenent
had no value except for proving the truth of the matter
asserted. That is not the case here as the State used the
police questions to put Goscimnski’s answers in context and for
| ater inpeachnent. Those are valid reasons, and render the
vi deot aped st at enent adm ssi bl e.
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exception is “statement by a party-opponent.” An
excul patory statenent of a party is adm ssi bl e agai nst
the party making the statenent under section
90. 803(18) .

Charles W Ehrhardt, Florida Evidence 8 803.18, at 940-42 (2006

ed.) (footnotes omtted). See Delacruz v. State, 734 So.2d 1116,

1122 (F a. 1st DCA 1999) (finding defendant's prior statenents,
whet her excul patory or not, adm ssible against him as adm ssions
under 8§ 90.803(18)).

Based on this, the entire videotaped statenent was admitted
properly, and the notion for mstrial denied properly. However,
should the court find otherwi se, the adm ssion of the statement
was not fundanental error. Even if the matter is found
preserved, the adm ssion was harm ess beyond a reasonabl e doubt.
Not only did the jury hear that Loughman had a two carat dianond
and that Goscimnski promsed a tw carat dianond to his
girlfriend, but they heard that he did notice and coment upon
Loughman’s jewelry based upon the testinonies of Debbie Thomas
and M chael Studinski. As such, except for Goscimnski’s
request Loughman help him select a ring, everything Loughman’s
husband and sister offered, was before the jury wthout
obj ecti on. G ven the balance of the evidence and as discussed
in lssues I, I, V, VI, and XVI, and error was harnmnl ess.

In Issue XlI, Goscimnski relies upon Wight v. State, 586

So.2d 1024 (Fla. 1991); Bailey v. State, 419 So.2d 721 (Fla. 1%
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DCA 1982):%% Stoll v. State, 762 So.2d 870 (Fla. 2000); and

Peterka v. State, 890 So.2d 219 (Fla. 2004)* to support his

hear say objection. The State disagrees and notes this mtter
was not preserved.

In ruling, the court reasoned that there was two aspects to
the testinony offered by Loughman’s husband and sister. The
first was Goscimnski’s statenent to Loughnan and the second was
Loughman’s report of this to her husband and sister. As such
890. 805, Fl a. St at . appl i ed. The court rightly found
Gosci m nski’s statenment was an adm ssion. See 890.803(18). The
court also found Loughman’s report to her husband and sister
i npeached Goscimnki’s police statenent that he did not notice
her jewelry (R 2914-17). Finally, the court reasoned:

However, when | weigh it all out in nmy mnd, it does

appear to ne that this would be adm ssible under the

Evi dence Code with the instruction to the jury that

this evidence to only be considered by them as an

al l eged inconsistent statenent when conpared to the

statement M. CGoscimnski allegedly mnmade to |aw

enforcenment about M. Loughman’s jewelry and any
interest he mght have in the jewelry. So | am goi ng

32 Bailey is distinguishable from the instant case. The

chal | enged testinony, unlike that in Bailey, was admtted to put
Goscimnski’s police interview answers/adm ssion in context and
as inpeachment, as were Loughman’ s conversations with her sister
and husband. These contained Goscimnski’s adm ssions and
i npeached his police account that he did not notice Loughman’s
jewelry. Such showed notive, but was not strictly to prove the
truth of the matter. Bailey does not aid Goscim nski.

33 Stoll and Peterka are distinguishable as they are addressing
the victims state of mnd to rebut the defendant’s statenents
rather that wusing the defendant’s statenents, as here, for
i mpeachnment of the defendant’s prior accounts.
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toallowit inwith that limting instruction.

(R 32 2917) (enphasis supplied).

The ruling was proper wth the limting instruction. Had

the court not followed the defense request, and given the
instruction, it would have been clear to the jury, and as argued

by the State, that the information was not coming in for the

truth of the matter asserted, but for inpeachnent. Hence, it
was not hearsay under §90.801(1)(c), Fla. Stat. | mpeachnent
evidence is not hearsay. See Fitzpatrick v. State, 900 So.2d

495, 515 (Fl a. 2005) (recognizing statenents offered as

i npeachnment are not hearsay); Ellis v. State, 622 So.2d 991, 996

n. 3 (Fla. 1993) (opining inpeachnent is offered to attack
wi tness’ credibility, thus, “evidence so introduced is not being
admtted ‘to prove the truth of the matter asserted but rather
to show why the witness is not trustworthy.”).

However, the defense, after initially agreeing to the
[imting instruction, asked that it not be given. (R 32 2921-
23). This request, along with Goscinminski’s failure to object
to the State’'s reference to this evidence in closing rendered
the matter wunpreserved and waived.3* The testinony was
adm ssible with the Iimting instruction offered by the court,

thus, it was incunbent upon the defense to object when the State

3 «“A party may not invite error and then be heard to conplain of
that error on appeal.” Pope v. State, 441 So.2d 1073, 1076
(Fla.1983). See Cox v. State, 819 So.2d 705, 715 (Fla. 2002).
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used this evidence in closing argunent (R 36 3430-31, 3437), or
when the «court discussed it in its sentencing order as
substantive evidence (R 8 1273). Failure to do so at the

appropriate tinme, renders the matter unpreserved. Steinhorst.

Nonet hel ess it is harnless. Not only did the jury hear
from Debbie Thomas and Debra Pelletier that Goscimnski was
interested in getting Debbie Thomas a two carat ring (E. 28 2355-
56; R 31 2768), but that Goscimnski had commented to M chael
St udi nski about Loughman’s jewelry (R 32 2937-38) Even had the
testimony from Loughman’s husband and sister on this matter been
excluded, the jury had the sane information already. Also, the
evi dence, although circunstantial, was overwhelnmng as anal yzed
in Issues I, IIl, V, VI, and XVI and reincorporated here. This
Court should reject Goscinmnski’s claimand affirm

| SSUE XI ||

DET. H CKOX' S COMMENT ABOUT WAGERI NG ON AN | NDI CTMENT
WAS OM TTED PROPERLY (restated)

Gosci mi nski argues the court erred in excluding a portion
of a discovery interview between H ckox and Ben Thonas wherein
Hi ckox indicated “if he were to ganble he would not bet his
house on an indictnment” (1B 76) He further contends,
notw t hstanding whether this statement would actually have
affected the jury's view of Thomas' credibility, he has a

constitutional right to present evidence of a state w tness’
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possi bl e notive or bias.3 The State disagrees.

Upon requesting the court to consider its proffer of a
portion of the discovery interview between H ckox and Ben Thomas
the follow ng coll oquy took place:

THE COURT: COkay. Anything else that we need to discuss
before the jury cones in?

MR. HARLLEE: Well, we’'d ask the Court to ruled on our
proffer of the testinony between H ckox and Ben Thomas
regarding, we need the snoking gun, we have a |ousy
case without it, speaking about the jewelry. Now that
the Court is aware of this whole thing with the shed
and everyt hi ng because3®

(R 2504-05). The record shows the defense requested a ruling

on its proffer of the discovery interview and further, that the
court initially overruled the State’'s objection to the defense

motion (R 29 2507). Upon issuance of the ruling, the State

35 The adnmissibility of evidence is within the court’s sound

di scretion, and wll not be overturned unless there has been a
cl ear abuse of that discretion. Ray, 755 So.2d at 610. \Whether
the probative value of the evidence is substantially outweighed
by its prejudicial inpact is reviewed for abuse of discretion
Rodriguez v. State, 753 So.2d 29, 42 (Fla. 2000).

°® The state agreed to admitting a portion of the proffer, i.e.,
“We don’t have the jewelry, especially we don’t have the ring
that he gave Deb. If we had that this case would be a breeze and
that’s why we want to call Deb back in.” The state indicated
their belief, correctly so, that a reading of this portion would
essentially be giving the defense what it wanted from the
testinony. It is noteworthy that the defense did not interpose
an objection to this idea and, further, that the court
eventually allowed nore of the defense proffer in, including the
“no snoking gun” characterization. Wile it is correct the
defense indicated they intended to read the portion which stated
“1f I were to ganble, | don't think I’d put nmy house on it, let
me put it that way” (R 29 2510), this statenment cane after his
initial statenent about the “snoking gun” and after the court
had initially ruled in favor of the defense notion as to their
entire proffer (R 29 2507).
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tried to buttress its objection further, but, relenting, agreed
that the Rule of Conpleteness had to yield in this nmatter as the
entire paragraph put Goscimnski character in question (R 29
2515) . I medi ately reconsidering its decision, the court
requested the parties highlight the portions they wanted. Once
acconplished (R 29 2519), the court rendered its ruling in |ight
of the highlighted sections offered by the parties:?3’

It starts at line 6 with Detective H ckox saying: And,

of course, if they don’'t indict, he’s a free man and

that’s what we’'re trying to prevent.

Line 8, the witness saying: How does it |ook?

Then goes down to Line 12 with M. Hi ckox respondi ng:

W have a lot of circunstantial evidence but, as you

know, we don’t have a snoking gun, we don’t have the

jewelry and especially we don’t have the ring that he

gave Deb. If we had that, this case would be a breeze

and that’s why we want to call Deb back in.

So I'm excluding the portion that talks about his
opi nion and strength of the case.

(R 29 2520). Upon issuance of the ruling, the defense stated
“Ckay” and the court marked the portions to be read into
evidence Court’s Exhibit 3 (R 29 2521) The court asked:
“Anything else either side wants to put on the record?”. 1In

response, defense counsel stated: “No, sir.”3® (R 29 2521). Gven

37 The defense did highlight the portion regarding Hickcox being
a “ganbling man”, et al.

3 In view of this record, the State contends any clai of error
in deleting the *“ganbling” comment was waived. In offering the
“new’ marked docunent as Court’s Exhibit 3 (after discussions
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these events, the issue, specifically raised by Goscimnski on

appeal, is unpreserved. Steinhorst, 412 So.2d at 338. However,

the State will address the issue for this Court’s convenience.
The ruling, even with the deleted portion, gave the defense
exactly what it sought at the outset, nanely, “that there was no
snoki ng-gun and without the jewelry it was a |ousy case.” Any
fair-mnded reading of the admtted proffer indicates such.
Cting facts at hand, an investigating officer involved in the
case believed he did not have a “snoking gun” and that nore
evidence was needed, speci fically, the ring to get an
indictnment, otherwise making Goscimnski a “free man”. Thi s
flies in the face of the appellate argunent that, wthout the
“ganbling” reference, the deleted remark would not |eave one
with the inpression the “case was not a sure thing w thout nore
evi dence” and, conversely, confirmse Goscimnski’s initial
request to the court as to his reasons for wanting the
substantive part of the conversation between H ckox and Thonas.
Further, Gosciminski clains the <court erred because,
irrespective of credibility, he had a constitutional right to
present evidence of a state witness’ possible bias. Again, the
record evinces Goscimnski received exactly what he sought to

gain from the ruling. There is nothing in Hi ckox’s coments

wi th counsel), the defense raised no objection and agreed at the
nmonment when it was re-addressed that it was no | onger an issue.
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exhi biting personal bias or untoward notive here.

Cases cited by Goscimnski are not dispositive and are
irrel evant. Al'l  concern, whether a wtness can be cross-
exam ned by counsel for bias.®® Such is not the case here.
| nstead, Goscimnski effectively presented his defense from the
portions of the paragraph presented. MNone concern the threshold
i ssue: whether the subjective opinion of an officer about the
strengt hs/ weaknesses of a case is adm ssi bl e.

This Court has held that a witness’'s opinion as to the
guilt or innocence of the accused is not admssible. See

G endening v. State, 536 So.2d 212, 221 (Fla. 1988) (citing

Lanbrix v. State, 494 So. 2d 1143 (Fla. 1986)). This was

explained in Martinez v. State, 761 So.2d 1074 (2000):

Further, there is an increased danger of prejudice
when the investigating officer is allowed to express
his or her opinion about the defendant's guilt. 1In
this situation, an opinion about the ultinate issue of
guilt could convey the inpression that evidence not
presented to the jury, but known to the investigating
of ficer, supports the charges agai nst the defendant.

Martinez, 761 So.2d at 1080 (citation omtted). See Rodriguez

v. State, 609 So.2d 493, 500 (Fla. 1992) (holding officer

% Purcell v. State, 735 So.2d 579 (Fla. 4th DCA 1999), is wholly
di stingui shable. The Fourth District reversed because the judge
i nproperly found the witness was no longer a victimin the case
because the charges had been dropped against the defendant.
However, the charge stayed in the case right up until the nonent
of opening statenents. Hence, the District Court held, it was
proper for defendant to attenpt to show that before the charge
was dropped and while it was still pending the wtness had
offered "to nake the case go away" for a fee. 1d., at 581
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corroborating story told by testifying w tness by discussing
W tness' inadmssible prior consistent statenents, cautioned
"[w] hen a police officer, who is generally regarded by the jury
as disinterested and objective and therefore highly credible, is
the corroborating witness, the danger of inproperly influencing
the jury beconmes particularly grave.").

Florida R Crim Pro. 3.220(g) is dispositive.*® dearly, a
police officer could be considered part of the prosecution team

See WIlianson v. Dugger, 651 So.2d 84 (Fla. 1994) (holding

trial strategy and personal interpretation notations by the

prosecutor...is not subject to disclosure); State v. Rabin, 495

So.2d 257 (Fla. 3d DCA 1986) (holding "opinion" work product is
nearly absolutely privileged, and thus, not subject to

di sclosure); State v. WIllians, 678 So.2d 1356 (Fla. 3d D st.

1996) (finding court order requiring State disclose list of
docunents it intends to use is contrary to work-product doctrine
as it would serve to highlight thought processes and | egal

anal ysis of attorneys involved)(citing Smth v. Florida Power &

Li ght Co., 632 So.2d 696 (Fla. 3d DCA 1994).
Even if the court’s deletion of the ganbling reference is

deened inproper, relief mnust be deni ed. There is overwhel m ng

“9(g) Matters Not Subject to Disclosure. (1) Wrk Product
Di scl osure shall not be required of. . .records, correspondence,
reports, or nenoranda to the extent that they contain the
opi nions, theories, or conclusions of the prosecuting or defense
attorney or nenbers of their |egal staffs.
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evidence of Gosciminski guilt and, beyond a reasonable doubt,
the inclusion of this comment would have had no inpact on the
conviction. The State reincorporates its discussion of the
evidence and harmess error argunents asserted in Issues |11,
11, V, VI, and XVI.

| SSUE XIV

THE Cl RCUMSTANTI AL EVI DENCE | NSTRUCTI ON WAS AMENDED
PROPERLY DURI NG THE DEFENSE CLOSI NG (rest at ed)

CGoscim nski argues it was inproper for the court to have
amended the circunstantial evidence instruction in the mddle of
his closing argunent. The State disagrees. First, the defense
was not entitled to such instruction and second, given the
manner in which the defense was msinterpreting the instruction,
t he amendnment was required to avoid confusion by the jury.

Review of a court’s decision to give the now abandoned
circunstantial evidence instruction is for abuse of discretion

See Huggins v. State, 889 So.2d 743, 767 (Fla. 2004); Parker v.

State, 873 So.2d 270, 294 (Fla. 2004); Floyd v. State, 850 So.2d

383, 400 (Fla. 2002); Branch v. State, 685 So.2d 1250, 1253

(Fla. 1996) (noting decision to give additional instructions,
even circunstantial evidence instruction, rest within court’s

di scretion); Larzelere v. State, 676 So.2d 394, 401 (Fla.1996)

(recogni zi ng t hat del etion of circunstanti al evi dence

instruction from standard instructions does not bar judge from
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giving the instruction in his discretion under case facts).
Goscimnski was not entitled to the instruction, Parker;
Fl oyd, and the instruction given was not confusing. It was
required to explain the law correctly given the manner in which
the defense was attenpting to parse the words of the instruction
inits closing. This Court should find no error and affirm
The instruction initially agreed upon was expl ai ned as:

THE COURT ... and that is to give the first paragraph
of the draft by the defense, which would say
circunstantial evidence is legal evidence in a crine
or any fact to be proved may be proved by such
evi dence. A wel |l -connected chain of circunstances is
as conclusive in proving a crine or fact as is
positive evidence. Its value is dependent upon it’s
conclusive nature and tendency. Then shift to the
State’s instruction draft, which says, circunstanti al
evidence is sufficient to convict the defendant of any
crime charged if the circunstantial evidence proves
each element of each crinme beyond a reasonabl e doubt,
and t he ci rcunstanti al evi dence rebut s every
reasonabl e hypot hesi s of i nnocence. | f t he
circunstances are susceptible to two reasonable
construction, (sic) one indicating guilt and the other
i nnocence, you nust accept the construction indicating
i nnocence.

(R 35 3342) (enphasis supplied). Goscim nski agreed that his
instruction noting a “chain of circunstances” was the sane as
the State’'s “circunstances.” (R 35 3340).%" This is clear from

the court’s comments and foreshadowed its need to anend the

“l The State argued that no instruction should be given as the
reasonabl e doubt instruction was sufficient, as noted in Wadnan
v. State, 750 So.2d 655 (Fla. 4" DCA 1999), but if one were to
be given it should be limted to the definition announced in
Boyd v. State, 910 So.2d 167 (Fla. 2005). (R 35 3329-30, 3336)
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instruction during the defense closing when counsel tried

argue that each individual circunstance should be | ooked at

to

and

if it could point toward i nnocence, then the state did not carry

its burden (R 36 3452-57, 3459, 3460-61).

THE COURT: ... I'm still concerned about the defense
saying, and saying in argunent when discussing that
instruction and the evidence, making the argunent that
because there is this difference between the eighty-
five percent zone and the hundred percent zone, that
means that the first rule of circunstantial evidene

has not been net, and that’s not what
It is true the jury has to decide that

the Rule says.
if they believe

M. Lee's testinony, that this is the outside range of
a hundred percent, but just because beyond that he’s

also able to say | also feel that there’'s an eighty-
five percent |ikelihood he would have been within this
smaller area. Now, they do have to be — they have to
be convinced that the hundred percent line is
accur at e.

THE COURT: Well, except it does say, and the
circunstanti al evi dence rebuts every reasonabl e
hypot hesi s of innocence. That allows to (sic) you to
argue, here’s a hypothesis of innocence, that’s

reasonable, so therefore the circunstantial evidence

doesn’t rebut that.

MR. HARLLEE: Well, if your going to permt us to
actually use the language in our proposed and just
give this as the instruction, this being the State’s,
we don’'t have a problem with that. Because if they
both nmean the sanme thing but you re hung up on the
| anguage a little bit, it seens |ike you re hung up on
Paragraph 1 of the defense proposal and not the bottom

par agr aphs.
(R 35 3338-40).

It was the intent that the “chain of

ci rcunst ances”

for

each elenment neant the “circunstances” as a whole in proving the
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el ement . The instruction was not intended to fracture each
circunstance into its tendency to prove or disprove guilt. The
jury was to look at the circunstances as a whole to determne if
t hey disproved the defense’s reasonabl e hypothesis of innocence
beyond a reasonabl e doubt.

G ven the defense concession that “chain of circunstances”
equated to “circunstances” at the tinme the instruction was
approved initially, the amendnent, necessitated by Goscim nski’s
i nproper argunment, was required. Wiile the court anended and
clarified that the *“chain of circunmstances” in the first

sentence would be read as a “chain of circunstances” for the

|ast portion of +the instruction, it was anmending, but not
changing the nmeaning of the instruction, i.e., the words were
changed, but the neaning renmamined the sane. The “chain of

circunstances” was just another manner of referring to all of
the circunstances shown to prove an elenment of the crine. There
was no abuse of discretion in granting the instruction as
originally agreed, or in anmending during closing argunent. For
t he sanme reasons, Goscimnski’s conplaint that such changed the
meaning in the mddle of his argunent is without nerit.

However, even if the instruction as initially offered could
have been read, this Court should still affirm based upon the
di scussion of the facts and harnmless error argunents offered in

| ssues I'l, V, VI, and XVI reincorporated here.
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| SSUE XV

THE REQUEST FOR GRAND JURY TRANSCRIPTS WAS DEN ED
PROPERLY (rest at ed)

Goscimnski clains it was error to deny his nmotion for
grand jury testinony. He submits that, at a mninum the judge
shoul d have reviewed the testinony in canera, particularly when
he alleged there were changes and discrepancies in wtnesses
accounts. The State disagrees, because Goscimnski, as the
court found, never set forth a particularized need for the

material under Keen v. State, 639 So.2d 597 (Fla. 1994). (R 2

251-56, 415). This Court should affirm %2
This Court opined in Keen:

W have previously held that there is no pretrial
right to inspect grand jury testinony as an aid in
preparing a defense. [c.0.] To obtain grand jury
testinmony, a party nust show a particularized need
sufficient to justify the revelation of the generally
secret grand jury proceedings. [c.0.] Once a grand
jury investigation ends, disclosure is proper when
justice requires it.

Keen, 639 So.2d at 600. Goscimnski’'s notion was based on nere
speculation, which is not a predicate reason for either a

release or in canera review of grand jury transcripts. See Jent

2 Aruling on a notion for grand jury transcripts is subject to
an abuse of discretion standard. There is no pretrial right to
inspect grand jury testinony as an aid in preparing a defense
and holding an in canmera inspection of such within the court's
di scretion. Mnton v. State, 113 So.2d 361 (Fla. 1959).
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v. State, 408 So.2d 1024, 1027-28 (Fla. 1981).%3

Goscimnski clainms state w tnesses changed their accounts
(IB 85), but as to Debra Thomas, Ni cole Rizzolo, and Maureen
Reape, he clainms their accounts changed at trial from their
depositions. In light of this adm ssion, Goscimnski was aware
these wi tnesses had either changed their testinony or presented
di screpancies in the interim between the grand jury and trial
accordingly, there were no inconsistencies hidden from the
def ense which could not be elucidated on cross exam nation. See

Maharaj v. State, 778 So.2d 944 (Fla. 2000) (holding no

entitlement to grand jury transcripts where no inconsistencies
hidden from defense prior to trial and court reviewed
transcripts in canmera finding only mnor inconsistencies);

Brookings v. State, 495 So.2d 135, 137 (Fla. 1986) (sane); Jent,

408 So.2d at 1027-28 (finding no abuse of discretion for denying

grand jury transcripts - defense did not lay sufficient

43 See State v. Reese, 670 So.2d 174 (Fla. 4th DCA 1996) (noting
di sclosure not warranted where court’s order departed from
essenti al requi r enent of law - no denonstration of a
particul ari zed need); State v. Pleas, 659 So.2d 700 (Fla. 1st
DCA 1995) (holding reasons were nere speculation that the
prosecutor would not mnmake proper disclosure under Brady and
notion failed to nmke strong showing of particularized need);
Meeks v. State, 610 So.2d 647, 648 (Fla. 3d DCA 1992) (finding
notion |lacking based on failure to offer facts supporting
allegation State had withheld critical facts fromthe grand jury
and was based on "nere surmse or speculation"); Fratello v.
State, 496 So.2d 903 (Fla. 4th DCA 1986) (denying request for
in-canera review of grand jury mnutes to determ ne whether
prejudicial matter had been put before grand jury).
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predicate and counsel drew attention to inconsistencies from
deposi tions, negating need for transcripts).

Gosci m nski suggests two other reasons for entitlenment to
the grand jury testinony: (1) wtnesses’ nentioned things at
trial not previously disclosed and (2) pressure was put on Debra
and Ben Thomas by Hickox which may have affected their grand
jury testinmony. As to his first contention, he does not offer
facts as to how the release of the testinony, or even an in
canmera review, would be relevant/material to the trial. He does
not allege perjury or testinmobny inconsistent wth previous
deposi ti ons/ accounts. Respecting his second contention, his
suggestions are based on speculation, and again, he does not
el uci date how “pressure” on the wtnesses affected their grand
jury testinony. Both contentions fail to allege any particular
facts for the grand jury testinony, in light of the trial, which
woul d have led the court to exercise the extraordi nary neasure
of providing or reviewing the grand jury transcripts. Agai n,
CGosci mi nski does not cite one instance during his trial where he
raised a particularized need for review of grand jury testinony.

While he cites to Keen and MIler v. Dugger, 639 So.2d 597

(applying Pennsylvania v. Ritchie, 480 U S. 39 (1987) to grand

jury testinony) for support, each are distinguishable and his

reliance is msplaced. A court has discretion to review grand

jury proceedings in canera, but that discretion does not vitiate
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the defendant’s duty to show a “particularized need”. Keen. In
Keen, this Court reviewed the factors the Suprene Court outlined

in Dennis v. United States, 384 U.S. 855 (1966)* sufficient to

justify the release of grand jury proceedings and concluded a
showi ng had been nmade for an in-canera inspection as it involved
the state’s key eye-witness to the nurder, and that she had
given conflicting accounts during the years between the tria
and retrial. Keen, 639 So.2d at 600. In Mller, conflicting
testi nony was given under oath by key eyewi tnesses to the crine.
Such is not the case here, and CGoscimnski’s allegations do not

rise to the level of particularized need noted in Keen; Mller.

Even if the court’ denial of the request for grand jury
transcripts is deened error, relief should be denied. There was
overwhel m ng evidence of Goscimnski gqguilt as noted in the
State’s factual and harm ess error analysis in Issues II, V, VI,
and XVI, reincorporated here.

| SSUE XVI

TESTI MONY THAT PERSON OF | NTEREST WAS | NTERVI EMED AND

44 Dennis provided: “A conspiracy case carries wth it the

inevitable risk of wongful attribution of responsibility to one
or nore of the nultiple defendants. Under these circunstances
it is especially inmportant that the defense, the judge and the
jury should have the assurance that the doors that may lead to
truth have been unl ocked. In our adversary system for
determining guilt or innocence, it is rarely justifiable for the
prosecution to have exclusive access to a storehouse of rel evant
fact. Exceptions to this are justifiable only by the clearest
and nost conpelling considerations.” Dennis, 384 U S. at 873-74.
(citations omtted)(enphasis added). Such is not the case here.
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ELI M NATED AS SUSPECT WAS PROPER (rest at ed)

Gosci m nski contends it was error to permt Det. Hi ckox to
testify that after conducting interviews and an investigation, a
person of interest was elimnated as a suspect. (IB 89). At
trial, hearsay and relevancy objections were raised. The court
found the matter relevant based on the defense contention the
i nvestigation was not proper. Cogni zant of hearsay, the court
limted the question to whether the person was interviewed and
elimnated as a suspect (R 23 1796-97). Such elimnated the
potential hearsay problem The resulting answer did not contain
hearsay and was admitted properly.*

Hearsay is an out of court statenent presented in court for
the truth of the matter asserted. See § 90.801(1)(c), Fla. Stat.
(2003). Such is inadmssible unless it falls wthin an
exception noted in 8§ 90.803, Fla. Stat. Here, Det. Hi ckox was
not repeating anything which was said out of court, nor was he
inmplying Goscimnski’s quilt. Instead, he was reporting the
results of his investigation to show it was thorough in rebuttal
to the defense inference otherwise. (R 23 1796-97).

Goscimnski’s position is not furthered by Keen v. State

775 So.2d 263 (Fla. 2000) (finding it inmperm ssible for officer

45 Admission of evidence is within the court’s sound discretion,

and will not be reversed unless there has been a abuse of
di scretion. See Dessaure, 891 So.2d at 466; Ray, 755 So.2d at
610. Discretion is abused when the ruling is arbitrary,

fanci ful, or unreasonable. Trease, 768 So.2d at 1053, n. 2.
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to report he talked to two insurance conpanies which reported
each had received information that mssing person case was

murder); Schaffer v. State, 769 So.2d 496 (Fla. 4'" DCA 2000)

(noting officer testified that after speaking with confidential
informant, officer went to site and awaited defendant was direct

inplication of defendant’s guilt); Stokes v. State, 914 514

(Fla. 4'" DCA 2005); or Trotnman v. State, 652 So2d 506 (Fla. 3d

DCA 1995). Each deals with an officer either repeating an out
of court conversation he had with a wtness indicating the
defendant’s guilt or by the officer’s subsequent actions there
was a clear indication the out of court conversation inplicated
t he defendant. Such was not the case here. The officer was
reporting an initial person of interest was no |onger a suspect.
Nothing inplies CGoscimnski is the guilt party, only that the
police | ooked el sewhere.

From these cases, Goscim nski asserts that given the State
is not to inply the defendant’s guilt, it may not inply others
are innocent. He cites no cases to support this. The bar to

hearsay is based on the defendant’s right to confront his

accusers. As noted above, the testinony in this case is not
hear say. Further, it does not infer guilt, thus, the
confrontation clause is not inplicated. The relevance of the

testinony was to rebut the allegation of a poor police
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i nvestigati on. *° The testinmony did not directly challenge
Goscimnski’s offered alibi defense that he was at other
| ocations that norning or that Ben Thomas may have been the
per petrator. As such, Goscimnski has not shown reversible
error. The conviction should be affirned.

| SSUES XVII and Xl X

BOTH THE CCP AND HAC FI NDI NGS ARE PROPER AND SUPPCRTED
BY SUBSTANTI AL, COVPETENT EVI DENCE (rest at ed)

In Issue XVII Goscimnski conplains that the court stacked
i nference upon inference to support a CCP finding. Simlarly,
in Issue XIX he asserts the State failed to prove the anmount of
time Loughman was conscious, this, HAC should not apply. The
State disagrees on both points. The CCP and HAC findings are
supported by substantial, conpetent evidence.

Whet her an aggravator exists is a factual finding reviewd
under the conpetent, substantial evidence test. \Wen review ng

aggravating factors on appeal, this Court in Alston v. State,

723 So. 2d 148, 160 (Fla. 1998), reiterated the standard of

46 Gosciminski points to the trial court’s “short-hand” coment
that the testinony was rebutting the defense claim “they didn’t
get the right guy” to sonehow show there was an inplication of
guilt. Such argument nust fail as the jury did not hear this
coment and the overwhelm ng evidence was that Goscim nski had
the notive, opportunity, and ability to commt this crine. The
evi dence showed he wanted the ring, was near Loughman’’'s hone
that nmorning, had blood on his body and clothes after the
nmurder, gave his girlfriend the two carat ring, and then took it
back and discarded it once the police started questioning him
(see Ilssue V). The coment the police elimnated another
suspect has not inpact on this evidence of Goscimnski’s guilt.
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review, noting that it “is not this Court’s function to reweigh
the evidence to determne whether the State proved each
aggravating circunstance beyond a reasonable doubt—that is the
court’s job. Rather, our task on appeal is to review the record
to determ ne whether the court applied the right rule of |aw for
each aggravating circunstance and, if so, whether conpetent

substantial evidence supports its finding,” quoting WIlacy v.

State, 696 So.2d 693, 695(Fla.), cert. denied, 522 US. 970

(1997). See Boyd v. State, 910 So.2d 167, 191 (Fla. 2005); Core

v. State, 784 So.2d 418, 432 (Fl a. 2001).
Wth respect to CCP, this Court has stated:

In order to establish the CCP aggravator, the evidence
must show that the killing was the product of cool and
calm reflection and not an act pronpted by enotiona

frenzy, panic, or a fit of rage (cold), and that the
def endant had a careful plan or prearranged design to
commt nurder before the fatal incident (calcul ated),

and t hat t he def endant exhi bi ted hei ght ened
preneditation (preneditated), and that the defendant
had no pretense of noral or legal justification.

Wil e “heightened preneditation” may be inferred
from the <circunstances of the killing, it also
requires pr oof beyond a r easonabl e doubt of
“preneditation over and above what is required for

unaggravated first-degree nurder.” ... The “plan to
kill cannot be inferred solely froma plan to commt,
or the commssion of, another felony.” ... However,

CCP can be indicated by the circunstances if they
point to such facts as advance procurenent of a

weapon, |ack of resistance or provocation, and the
appearance of a killing carried out as a matter of
cour se.

Philnore v. State, 820 So.2d 919, 933 (Fla. 2002) (quoting
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Farina v. State, 801 So.2d 44, 53-54 (Fla. 2001).

In finding CCP, the court nmade reasoned finding that
Gosci m nski wanted to get a two carat ring for his girlfriend
after they recently got back together. At this sanme tine,
Gosci m nski net Loughman, who wore a two carat dianond ring, and
was seeking to place her father, Frank Vala, in Lyford.
Gosci mi nski went to the Vala honee where Loughman was staying to
pick up furniture and Val a’ s bel ongi ngs whi ch Loughman coul d not
move herself due to an injury. At the tinme, all of the storm
shutters, except for the front w ndow, were down. Just the day
after Vala noved to Lyford Cove, he fell and had to be sent to
the hospital, and fromthere, to Hospice. On the evening before
her murder, Loughman net wth Goscimnski and procured his
assistance in bringing Vala's suitcase to the car.*’ (R1273-74).

The follow ng norning, Loughman ended her phone call wth
her sister at 8:47 a.m because there was soneone at the door.
That sanme norning, at 8:15 a.m, Goscimnski called the Regional

Manager, Lois Bosworth, to inform her he would be missing the

47 Al 't hough not nentioned in the sentencing order, Debbie Thonas,
Gosciminski’s girlfriend at the tinme, testified that he started
tal king about a two carat dianond engagenent ring two to three
days before Loughman’s Septenber 24th nurder. Debbie told
Maur een Reape about Gosciminski’s prom se; Goscimnski would
prom se [Ebbie each day he would get the ring. Al so, about a
week before Septenmber 24'" Gosciminski took Debbie to the Vala
resi dence, explaining it would be on the market soon and that he
knew this froma relationship he had wwth a Lyford Cove resident
who was not doing well. (R 28 2344-45, 2355-56).

87



regularly scheduled 8:00 a.m staff neeting, but would be making
a presentation at Life Care Center. The only evidence of this
came from Goscimnski, and the court found that not credible.

Wen GCoscimnski finally arrived at work sonmetine near 12:30
p.m |ooking freshly bathed, he showed co-workers, Debra Flynn
and Nicole Rizzolo, a two carat dianond engagenent ring wth
bl ack material on it. Hi s deneanor day was qui et and subdued,

whi ch was out of character. (R1273-74).

Al so, that norning, the bank and cellular phone records
showed Goscim nski had made a 10:08 a.m cash deposit at the
Har bor Federal Palm City branch which had been overdrawn before
that norning. The phone records showed that he neither made nor
received calls between 8:09 a.m and 9:12 a.m; the calls 9:12
a.m (incomng), 9:27 a.m (voicemail), and 9:28 (outgoing) were
all processed through the <cell tower <closest to the Vala
resi dence. He also made a call from near the Harbor Federal
branch where he nmade a cash deposit and the place where
Loughman’ s fanny pack was found. (R 8 1275)

The court credited Dr. Diggs’ testinony establishing the
mul ti ple weapons used, the fact Loughnman was dragged from the
hal | way, visible through the front window, to the bedroom where
he finally could conplete the nurder unobserved. In the
bedroom Loughman was bl udgeoned, turned on her stomach, and her

throat was cut, severing her jugular vein. G eat significance
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was afforded to the fact that Goscim nski had nmade an initial,
unsuccessful cut to Loughman’s throat, before noving his knife
down her neck and cutting through her jugular vein. Furt her
the court noted that there was no sign of enotional frenzy,
panic, or rage. (R 8 1275-76)

This Court has affirmed CCP findings where there had been a
pl anned, notivated attack as was Goscimnski’s nurder of

Loughman. See Phil nore, 820 So.2d at 933 (upholding CCP finding

where defendant went in search of a female victimto carjack);

Mason v. State, 438 So.2d 374, 379 (Fla. 1983) (finding CCP

where defendant broke into the victims hone, arnmed hinself with
her kitchen knife, and attacked/ killed sleeping victin).

Goscimnski cites Hamlton v. State, 547 So.2d 630 (Fla.

1989) and McKinney v. State, 579 So.2d 80 (Fla. 1991) to support

his argunment that the court’s finding of CCP was based on
specul ati on of what happened. Contrary to this claim the State
proved he was seeking jewelry, but did not have the noney for
it. It proved the house was shuttered except for the front
wi ndow and Gosci m nski had not only been to the house, but been
inside to pick up furniture Loughman could not nove. The
medi cal exam ner, based upon the blood and other forensic
evidence, was nost confortable reporting that the initial
stabbing took place in the hall, that Loughman was noved to a

shuttered bedroom where the attack continued, ending with her
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throat being slashed after a first failed attenpt. The State
showed a bl oodi ed Gosci m nski cleaned up at hone and discarded
his soiled clothes. Al was proven beyond a reasonabl e doubt.

Wth respect to the creation of an alibi using cellular
phone calls — there was flurry of calls before and after the
nmur der, by the phone was silent froma little before to a little
after 9:00 a.m which coincided with Loughman’s report that
someone was at her front door. He called Lois Bosworth to give
a basis for his absence from a scheduled neeting, he drove to
various locations to discard evidence, deposit cash stolen from
Loughman, and clainmed he was at area facilities where he just
put brochures in the offices, wthout actually neeting wth
staff. This shows a conscious creation of an alibi. Such is
not specul ative, but it a carefully planned attack.

Neither Hamlton v. State, 547 So.2d 630 (Fla. 1989) nor

McKi nney v. State, 579 So.2d 80 (Fla. 1991) assist Goscim nski

In Hamlton and MKinney, the records were devoid of any
pl anning leading up to the nurders. While here, the State
proved Goscim nski and pronmised his fiancé a two carat dianond
ring and that he was notivated to get Loughman’s jewelry, which
she had on her person at all times, that he knew his victim
where she lived, and the |layout of the hone. Wile it is
uncl ear whet her Goscim nski went to the hone arned or whether he

arnmed hinself there, the weapons were available, a knife |ike

90



object and a heavy ashtray. Further, the nmedical exam ner
opi ned about the nore likely scenario of attack which showed a
prol onged attack, including noving the body from one area of the
house to avoid detection and nmaking a first attenpt befor
met hodi cal ly slashing Loughnma’s judgul at. Further, based upon
his cell phone calls, Goscimnski developed an alibi by nmaking
an excuse for not being at his scheduled neeting and for being
in the area of the Vala residence. The totality of the evidence
shows a coldly planned, highly preneditated nurder. Such began
a week before the killing when Goscim nski told Debbie the Val a
house would be on the market soon and prom sed her a two carat
di anond ring, and ended wi th Loughman’s robbery and nurder.

Simlarly Barwck v. State, 660 So.2d 685, 696 (Fla. 1995),

receded from on other grounds, Topps v. State, 865 So.2d 1253

(Fla. 2004) (rejecting CCP because killing commtted because

mask was renoved in struggle); Vining v. State, 637 So.2d 921

(Fla. 1994) (rejecting CCP as evidence did not show prearranged
design to kill — identity hidden no evidence of notivation to

kill); Power v. State, 605 So.2d 856 (Fla. 1992) (finding

reliance upon prior rapes where the victins were not killed, and
def endant’ s cal mess after the nurder were insufficient to show
hei ghtened preneditation/prearranged plan to Kkill); att  v.
State, 641 So.2d 1336 (Fla. 1994) (reversing CCP finding as

there was no proof of a careful plan); and Street v. State, 636
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So.2d 1297 (Fla. 1994) (rejecting CCP for shooting of second
officer on scene after killing of first officer) do not help
Gosci m nski . In each, there was sone triggering factor during
the attack which pronpted the killing, such as the assail ant
identity being revealed, or the killing of the first wvictim
Here, however, Gosciminski (1) was notivated to obtain a two
carat ring for his girlfriend; (2) knew Loughman was physically
inmpaired, |living alone in a wvirtually shuttered home, was
weal thy, and had a two carat ring;, (3) |earned Loughman woul d
be | eaving soon as Vale was going to hospice; (4) nafe excuses
to Lyford for his absence that norning; and (5) attacked
Loughman in the hallway, but dragged her body to a shuttered
bedroom where he bludgeoned her before he nethodically re-
positioned to nmake it easier to slash her throat and sever her
jugular vein and renoved all her jewelry. Such evinced a
pl anned, prolonged attack by a person intent upon killing a
person known to him to have jewelry he wanted and to hide his
acts by claimng he was visiting clients.

Even absent the CCP aggravator, the sentence should be
affirmed. See Boyd, 910 So.2d at 193 (stabbing death with felony
murder, HAC, one statutory and five non-statutory mtigators);

Pope v. State, 679 So.2d 710, 716 (Fla.1996) (holding death

penalty proportional where two aggravating factors, nurder

commtted for pecuniary gain and prior violent f el ony,
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out wei ghed two statutory mtigating circunmstances, conm ssion
whi | e under influence of extreme nmental or enotional disturbance
and inpaired capacity to appreciate crimnality of conduct, and
several nonstatutory mtigating circunstances).

Turning to the HAC finding, Goscimnski relies on Elamv.
State, 636 So.2d 1312 (Fla. 1994)4% to claim the aggravator was
not proven because it was wunclear how |ong Loughman was
conscious during the attack. Such does not further his position
as the record shows she was conscious during her initial
st abbi ng and received a defensive wound during the bludgeoning
whi ch occurred at a later tinme after she had been dragged to a
di fferent | ocation. From the facts outlined above for CCP, in
addition to the fact Loughman endured a stabbing and bl udgeoni ng
whi | e conscious evinced by her defensive wound inflicted in the
bedroom during the second phase of the attack she knew of her
i npendi ng death and HAC was established. This Court should find

substantial, conpetent evidence supporting HAC and affirm

“8 Elamv. State, 636 So.2d 1312 (Fla. 1994) does not further his
posi tion. Wil e El am invol ves bl udgeoni ng as here, Goscim nsk

overl ooks the fact that Loughman was attacked in the hall,
where, according to Dr. Diggs, the nost reasonable scenario was
that she was stabbed and |acerated in and about the head,
dragged into the bedroom and bludgeoned during which she
recei ved a defensive wound indicating consciousness during these
phases of the attack. See Boyd, 910 So.2d at 191 (recognizing
HAC aggravat or found consistently where victim stabbed
repeatedly and was conscious during portion of attack); Pooler
v. State, 704 So.2d 1375 (1997) (finding HAC based on fact
vi cti m knew of inpending death, not tinme it took her to die)
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The court found in part:

The fact that Joan Loughman was stabbed nultiple
ti mes, bludgeoned savagely with the ashtray stand, and
ultimately had her throat cit with a knife or knife-
i ke object, convinces the court beyond a reasonable
doubt that her nurder was both conscienceless or
pitiless and unnecessarily torturous, and that M chael
Goscimnski either intended to inflict a high degree
of pain or he was utterly indifferent to her
suffering. Based on the defensive wound and the
evi dence indicating there was a struggle, the court is
convi nced beyond a reasonabl e doubt that Joan knew she
was going to die, and she experienced extrenme terror.

(R 8 1278)(enphasis in original).* HAC findings have been
uphel d consistently where the victim was stabbed repeatedly and
was conscious during a portion of the attack. See Boyd, 910
So.2d at 191 (recognizing HAC aggravator found consistently
where victim stabbed repeatedly and was consci ous during portion

of attack); Omen v. State, 862 So.2d 687, 698 (Fla. 2003); Duest

v. State, 855 So.2d 33, 47 (Fla. 2003); Cox v. State, 819 So.2d

705, 720 (Fla. 2002); Jinenez, 703 So.2d at 441; Derrick v

State, 641 So.2d 378, 381 (Fla. 1994); Floyd v State, 569 $0.2d

1225, 1232 (Fla. 1990); Haliburton v. State, 561 So.2d 248, 252

(Fla. 1990); Hansborough v. State, 509 So.2d 1081, 1086 (Fl a.

1987). The aggravator should be affirned.

4% The evi dence shows Loughman was stabbed three times, twice to

t he back and once in the chest. One stab wound penetrated her
lung. She was | acerated about the head/face, two cutting to the
bone. Her lip was | acerated. This occurred in the hallway

before she was bl udgeoned in the bedroom The defensive wound
cane from the ashtray and shows Loughman was conscious in the
bedroom fol | owi ng her stabbing. (R 33 3010-15, 3021-55).
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However, even if the HAC aggravator is rejected, CCP and
the nmerged aggravators of felony nurder/pecuniary gain remin.
This Court has affirmed such sentences. Pope, 679 So.2d at 716
(sentencing proportional with tw aggravators, tw statutory
mental health mtigators and several nonstatutory mtigators).

| SSUE XVI | |

THE REQUI SITE FINDINGS TO SUPPORT THE DEATH SENTENCE
WERE MADE (restated)

Goscimnski claims the court failed to find sufficient
aggravating circunstances exist to justify death. The State
di sagrees, and submits the requisite findings were nade for the
sentencing factors and the judge conpleted the appropriate
anal ysis. The death sentence shoul d be affirned.

Under 8921.141(3), Fla. Stat, notwithstanding the jury’'s
recommendation, the <court nust weigh the aggravation and
mtigation, and if it finds death the appropriate sentence, put
in witing its finding as to the facts “(a) That sufficient
aggravating circunstances exist as enunerated in subsection (5),
and (b) That there are insufficient mtigating circunstances to
out wei gh the aggravating circunstances.” Gosci m nski has not
cited a case where this Court has overturned a death sentence
because the sentencing court failed to include the phrase
“sufficient aggravating circunstances exist” to justify the

deat h sent ence. Rat her, he offers Renbert v. State, 445 So.2d
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337 (Fla. 1989) and Terry v. State, 668 So.2d 954 (Fla. 1996).

Nei ther supports his claim as both are proportionality
deci si ons, not decisions on the sufficiency of order.

Revi ew of orders inposing death sentences have not been for
talismanic incantations, but for the content outlining the
factual findings as to aggravation and mtigation, the weight
assi gned each, and the reasoned weighing of those factors in
determ ning the sentence. This Court explained that to conply
with 8921.141(3), the judge “nust (1) determne whether
aggravating and mtigating circunstances are present, (2) weigh
t hese circunstances, and (3) issue witten findings.” Layman v.
State, 652 So.2d 373, 375 (Fla. 1995). As provided in Bouie v.
State, 559 So.2d 1113, 1115-16 (Fla. 1990) the witten order
provides for neaningful review, and nust contain factua
findings and show the sentencing court independently weighed the
aggravators and mtigators to determ ne the appropriate sentence
of life or death. This Court requires each statutory and non-
statutory mitigator be identified, evaluated to determne if it
is mtigating and established by the evidence, and deserved

wight. Ferrell v. State, 653 So.2d 367, 371 (Fla. 1995). See

Trease v. State, 768 So.2d 1050, 1055 (Fla. 2000) (holding court

may assign mtigator no weight). The sentencing order in
Ferrell was found |acking because the court had not set forth

its factual findings/rationale in other than conclusory terns.
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Ferrell, 653 So.2d at 371. Such is not the case here. The

order neets the dictates of Canpbell v. State, 571 So.2d 415

(Fla. 1990); Bouie and 8921.141 as each aggravator and mtigator
was di scussed, weighed, and factual findings setout (R 8 1272-
97). Only then did the court balance the factors before inposing
the sentence (R 5 1294-96). The proper anal ysis was conpl et ed.
Fur t her nor e, it is presuned the court follows the

instructions given the jury. See Goover v. State, 640 So.2d

1077, 1078 (Fla. 1994); Johnson v. Dugger, 520 So.2d 565, 566

(Fla. 1988). Here, the court instructed the jury properly
regarding its sentencing duty including: “If you find the
aggravating circunmstances do not justify the death penalty, your
advi sory sentence should be one of |ife inprisonnment wthout the
possibility of parole.” Aso, “Should you find sufficient
aggravating circunstances do exist to justify recomending the
i nposition of the death penalty, it will then be your duty to
determ ne whether the aggravating circunstances outweigh the
mtigating circunstances found to exist” (R 39 3868-69). The
judge is presuned to have found sufficient aggravator existed to
justify death. This Court should reject Goscimnski’s claimfor
a talismani c phrase of “sufficient aggravating circunstances.”
| SSUE XX
THE SENTENCE | S PROPORTI ONAL (added cl ai m

Al t hough Goscim nski did not address proportionality, this
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Court had the independent duty to do so.°® See England v. State,

940 So.2d 389 (Fla. 2006); Gore v. State, 784 So.2d 418 (Fla.

2001); Jennings v. State, 718 So.2d 144 (Fla. 1998). The

instant capital sentence is proportional and should be affirned.
Gosci m nski was convicted of the stabbing/bludgeoning
murder along with robbery and burglary. The court found HAC
CCP, and felony nmurder nmerged with pecuniary gain and gave each
great weight. (R 8 1273-79) In mtigation the court found one
statutory mtigator, no significant history of crimnal activity

(some wt)®! and 14 non-statutory mitigators.> (R 8 1280-94).

°© This Court stated: “[t]o determne whether death is a
proportionate penalty, we consider the totality of the
circunstances of the case and conpare the case wth other
capital cases where a death sentence was inposed. Pearce V.
State, 880 So.2d 561, 577 (Fla. 2004).” Boyd v. State, 910 So.=2d
167, 193 (Fla. 2005). See Fitzpatrick v. State, 900 So.2d 495,

526 (Fla. 2005); Porter v. State, 564 So.2d 1060, 1064 (Fla.
1990). This Court’s function is not to re-weigh the factors, but
to accept the jury's recomendati on and the judge's weighing of
t he evidence. Bates v. State, 750 So.2d 6 (Fla. 1999).

°L Court noted Gosciminski’s pattern had changed from two non-
viol ent pecuniary gain notivation to violent acts. Nonethel ess,

it found the mtigator and gave it sone weight. (R 8 1280).

°2 The «court grouped the 55 non-statutory nitigators into
categories, rejecting sone, and finding: (1) relatively norna

upbringing (sone); (2) served honorably in Air Force (noderate)

(3) good work history (sone); (4) positive correctional
adj ustnent (noderate w); (5) no indication future dangerousness
(noderate); (6) will never get out of prison (little); (7) had
orthopedic injuries from notorcycle accident (little); (8)

significant difficulty in dealing with father’'s death (little
wt); (9) no crimnal history until age 44 (sone); (10) was Good
Samaritan once (noderate); (11) presents wth mxture of
di sordered personality characteristics (sonme w); (12) good
trial behavior (little); (13) effect of execution on nother
(some); (14) mtigation cunul ative effect (sone). (R 8 1280-94).
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This Court has affirmed capital sentences wunder simlar

circunstances. See Duest v. State, 855 So.2d 33 (Fla. 2003)

(affirmng for stabbing with HAC, pecuniary gain and prior
violent felony and 12 non-statutory mtigators); Cox, 819 So.2d
at 705 (finding sentence proportional - HAC and CCP, neasured

against 32 nonstatutory mtigators); Robinson v. State, 761

So.2d 269 (Fla. 1999) (affirm ng sentence for bludgeoning death
based on CCP, pecuniary gain, and avoid arrest along with two
statutory nental mtigators and 18 nonstatutory mtigators);

Nel son v. State, 748 So.2d 237 (Fla. 1999) (affirm ng based on

HAC, CCP, and felony nurder, one statutory and fifteen

nonstatutory mtigators); Foster v. State, 654 So.2d 112 (Fla.

1995) (upholding sentence for beating/stabbing based on felony
murder, HAC and CCP and 14 nonstatutory mtigators). The

sentence is proportional.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm Goci mi nski’s convictions and death sentence.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by U S nmail to: Gary Lee Cal dwell,
Esg., Ofice of the Public Defender, 421 Third Street, Wst Palm
Beach, FL 33401 this 18th day of Decenber, 2006.

CERTI FI CATE OF FONT COVPLI ANCE

| HEREBY CERTIFY that the size and style of type used in
this brief is 12-point Courier New, in conpliance with Fla. R
App. P. 9.210(a)(2).
Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

LESLIE T. CAMPBELL

Assi stant Attorney Ceneral

Fl ori da Bar No. 0066631

1515 N. Flagler Dr.; Ste. 900
Tel ephone: (561) 837-5000
Facsimle: (561) 837-5108

COUNSEL FOR APPELLEE

100



