SUPREME COURT OF FLORIDA
CASE NO.: SC05-1150

In Re: Petition to Amend Rules
Regulating The Florida Bar
Rule 4-1.5(f)(4)(B) of the
Rules of Professional Conduct.
/

COMMENTSAND OBJECTIONS TO PROPOSED
AMENDMENT TO RULE 4-1.5 (f)(4)(B) OF THE
TRIAL LAWYERS SECTION OF THE FLORIDA BAR

INTRODUCTION

The Trid Lawyers Section of The FloridaBar, by and through its undersigned Attorney, offersthe
following Comments and Objections to proposed amendment to Rule 4-1.5 (f)(4)(B). TheTrid Lawyers
Section of the Florida Bar represents some 6000 Civil Trial Lawyersin Horida, both Plaintiff and Defense
Lawyers in civil cases. One of its primary purposes is to protect access to the court system for all
Floridians. It isin this spirit that these remarks are offered. Amendment 3, as passed by the people of
Florida by referendum, is a sdf- implementing conditutional amendment. It does not require legidative
action nor doesit require the Supreme Court of Horidato implement any rulesto placeit into effect. The
petition before you would promote an unlevel playing field for doctors who commit mapractice. They
would be able to pay their attorneys unlimited fees, while their victims would be restricted to the point of
denying them accessto the court sysem. Thereisnot ajusticiableissue beforethe court which requiresits

consideration. We agree with and adopt the response of The Forida Bar sent on or about July 11, 2005



andfiled. If you taketheintent of the petition for the court in its best light, it gppearsto be a solution ill
looking for a problem.

COMMENTSAND OBJECTIONS

The petition improperly attempts to employ a procedura privilege granted to members of The
HoridaBar to seek rule changes concerning matters of professond regulation and ethicsin order to effect
an unwarranted subgtantive change in the law. The lawyers who sgned as Petitioners in this metter are
actualy advocatesfor their undisclosed client at whose begquest the petition wasfiled: The HoridaMedical
Association (AFMAQ), along with its dlies. Further, the application and interpretation of Amendment 3
rasessubgtantid legd questionsyet to belitigated in the courts of thisstate. Any congderation of changein
the rule should await the outcome of such litigation.

Second, the proposed amendment to Rule 4- 1.5is premised on the proposition that Amendment 3
to the Florida Congtitution gpproved by the voters last November limits the fees, and only the fees that
attorneys representing successful medical mdpractice plaintiffs can recover on acontingency basis. That
disputed proposition remains to be litigated in the courts of Florida, so a rule gpproved by the Forida
Supreme Court that seems to recognize the vaidity of that undecided underlying propostion could be
miscongtrued as authority for the propostion itsdlf, thereby prgudicing the partiesto thelitigation in which
the effects of Amendment 3 are to be decided.

Next, the proposed subsection (iii) of Rule 4-1.5 is premised ypon the as-yet untested federd
condtitutiond vaidity of Amendment 3, presuming a court of law in a binding judgment has ruled that
Amendment 3 does operateto cgp contingency fees. Thereare numerous, serious condtitutiona chalenges

likely to be raised againg enforcing Amendment 3 as a cap on contingency fees, including impairment of



clients rights to due process, freedom of association, equal protection, access to courts, as well as
violations of the Supremacy Clause.

Thaose chdlengeswill require extensve litigation and appellate review that likely cannot be completed until
long after consideration of this proposed amendment. 1t would be unwise for The Horida Supreme Court
to adopt a Rule Regulating The Florida Bar that is hinged exclusvely upon such unsettled questions of law.
Smilarly, a rule that prevents judicid gpprova of departure fees, if adopted, would amount to an
ingppropriate advisory opinion prematurely issued to the courts and lawyers of this State impliedly
answering those unresolved congtitutional questions.

Findly, even assuming for the sake of argument the correctness of both of the FMA:=sunderlying
premises concerning interpretation and gpplication of Amendment 3 (that it servesto cap contingency fees
and that such caps pass condtitutiona muster) the FMA-backed petition should be regjected because it
tramples upon a very basic right under both the Florida and federd condtitutions: theright of citizensto
knowingly waive one conditutiona right, in order to morefully exercise another such right morevauableto
the holder of both those rights.

I. ThePurported APetitionersi Failed to Disclosein the Petition
|tself or in the Submission tothe Court That They Were Acting on

Behalf of and at the Behest of a Non-L awyer, Client, who Would
Gain a Litigation Advantage If their Amendment Were Adopted:*

! ADisclosured did occur in a Florida Bar News article published on April 30, 2005.



Rule 1-12.1(f), Rules Regulating The Horida Bar, provided that the amendment process may be
initiated by 50 members of the Bar. Such a petition should have asits am the achievement of the purpose
of The HoridaBar: Ato inculcatein its membersthe principles of duty and serviceto the public, toimprove
the adminigtration of justice, and to advance the science of jurisprudencei The purpose of such apetition

should not be merdly to serve aparticular dient=s interest.




In thisinstance, 55 members of The Florida Bar, petitioned the Court for achange in the existing
rules. Thepetitionitsdf highlightsthe context of this proposed amendment to consider the client advocacy
positions of the vast mgority of the petitioning lawyers. 19 lawvyersin one firm (Holland & Knight LLP),
acting a the direction of atort Areformi client, the Florida Medicd Association (FMA), 3 employees of
FMA, 21 lawyerswho are current or former registered Td lahassee lobbyistsfor tort Areformi principds, 4
employees of FPIC, Floridas largest medicd mdpracticeinsurer, and 11 lawyers a the firm of lawyers
who are registered lobbyists for FPIC (Pennington, Moore, Wilkinson, Bell & Dunbar, P.A.). Thus itis
clear that thisis not a disnterested petition to improve the administration of justice, but a bold attempt to
seek a litigation advantage againgt their opponents in court and interfere with the ability of a victim of
medical malpractice to obtain representation by amember of The Florida Bar.?

Thefalureto reved that the petition advocacy on behdf of aclient in the petition itsdf isaserious

problem. Ethics scholars have condemned similar conduct. See, e.g., Richard D. Rotunda and John S

Through this proposed amendment it is now apparent that the sponsors of Amendment 3 chose
to hide from the Supreme Court and the voting public that it was thair plan to use Amendment 3 to
prevent Florida mal practice victims from employing, on terms of their choice, the counsd of their choice.
The petitiorrs attempt to prohibit waiver departs from settled rules of congtitutional construction on the
waivability of persona condtitutiona rights, which voters last November properly could have assumed
goplied with full force. Only now do the proponents reved that Amendment 3 was a Faustian bargain
with no escape. If adopted, it will prevent many meritorious malpractice cases from being filed and, for
al practica purposes, abolish medicd ma practice litigation.



D2z enkowski, PROFESSIONAL RESPONSIBILITY: A STUDENT-S GUIDE (Thomson/West 2005), inwhich
the authors/law professors note as follows:

The lawyer should not purport to represent only a pro bono client=s

interests, or only her own persond interedts, if sheisaso smultaneoudy

representing a private client on the matter in question. If the lawyer is

really representing XYZ Corp., she may not pretend to be

representing only her own viewswhen advocating changesin thelaw

or engaging in other pro bono activities. If thelawyer isrepresentinga

private client while gppearing before alegid ative committee and asking for

law reform, the lawyer may not midead the committee as to the true

identity of the client.*
Id. a 90 (citing Rules 3.9, 4.1(a), 6.4, ABA Modd Rules of Professonad Conduct and DR 7
106(B))(emphasis added). See also generally Rule 4-3.9, Rules Regulating The Florida Bar (entitled
AAdvocate in Nonadjudicative Proceedings(), which states: AA lawyer representing a client before a
legidative or adminigrativetribuna in anonadjudicative proceeding shall disclose that the appearanceis
in a representative capacity and shal conform to the provisions of Rules 4-3.3(a) through (c), 4-3.4(a)
through (c), and 4-3.5(a), (c), and (d).f (Emphasisadded). Professor CharlesW. Wolfram explainsthat
such a requirement in the ethica rules Aprevents lawyer-lobbyists from masguerading in the role of

concerned citizen in supporting or opposing legidation or other policy.; Charles W. Wolfram, MODERN

LEGAL ETHICS 751 (West Group 1986).

Whether petitioners agree with their client or not, the fact that the petition was filed in a
representative capacity colorsit in ways that are important to this Court=s consderaion. Inweighing the
need for proposed action, the court should take into account the fact that the red party ininterest isaclient

with ared pecuniary interest in the metter.



[I. The Amended Rule Should Be Disapproved Because It is
Based on the Disputable Notion That Amendment 3 Caps
Contingency Fees, And Just Fees:

Becausethe proposed rule change would carry with it the implication that The FHorida Supreme Court
agree with FMA:=sposition that Amendment 3 caps contingency fees, and contingency feesaone, in medica
mal practice cases, the court should disapprove the proposed amendment. Such a congtruction would
preclude judgesBunder any and dl circumstancesBfrom ever being able to consider requeststo approvefee
agreements for contingency fees in excess of the percentage figures remaining after the plaintiff receivesthe
designated amounts in Amendment 3, regardiess of theimpact of other dlaims on the plaintiff=s judgment.

It is obvious that the FM A:=s proposed amendment to Rule4- 1.5 is premised on the proposition that
Amendment 3 limitsthe feesthat attorneys representing successful medica mal practice plaintiffs can recover
onacontingency basis. The capson lega feesimposed under therequested revisonsto Rule4-1.5 arethirty
percent (30%) of the first $250,000 and ten percent (10%) of the balance of the recovery. Those are the
amounts|eft over after subtracting the correlative percentagesthat the plaintiff isAentitled to receivel (seventy
percent (70%) of the first $250,000 and ninety percent (90%) of the excess of the recovery, exclusive of
reasonable and customary costs) from a ma practice settlement or judgment.

To be sure, Amendment 3 makes no mention of attorneys: feesat dl. No plain reading supportsthe
notion that Amendment 3 limits those fees to the percentages sought as absolute caps in the proposed
modification to Rule 4-1.5. Amendment 3 arguably places a cap on the amounts by which awards can be
reduced for things other than attorneys: fees: third-party clamsagaing the verdict or settlement amounts, such

assubrogation clams, Medicareliens, hospita liens, and other clams. If the 30% and 10% figures cap such



daims, and not attorneys: fees, the assumption underlying the fee cap percentages in the pending petition is
unsound. Evenif it embracesdl of theabove, the petition insensibly appliesthe percentagesto attorneys- fees
done. The impact of Amendment 3 on these various cdlams is sure to be litigated soon, but remans
unresolved at thistime. A rule based on the Amendment makes no sense before the courts confront these
complex legd issues.  Were the Supreme Court to adopt the proposed rule change, the rule would
doubtless be cited as impliedly recognizing the effect of Amendment 3 which the FMA advances. The
purpose of the Rules Regulating The FHorida Bar is not to serve as legal advice or authority on contested
questions of law, and the amendment to Rule 4- 1.5 would ingppropriately be cited asan advisory opinionon
such an unsattled legd issue. The proposed amendment of the rule on contingency fees is premature and
should be disapproved.

The portions of these commentswhich indulgethe Petitioners underlying assumptiorBthet Amedmat
3 purports to set the maximum contingency fee percentages in medicad malpractice casesBshould not be
construed as conceding the accuracy of that assumption. While we believe that Amendment 3 does not cap
contingency fees, thisis not the time or place to address the substance of those arguments.

I11. TheProposed Rule Change Should Be Disapproved Because

It IsHinged on Untested L egal Arguments That Amendment 3 is
Federally Congtitutionally Valid:

The next reason why the proposed should be disapproved is because that proposed rule
change is hinged on gill more untested legd arguments thatBshould the courts interpret amendment 3 as
capping fees in mapractice casesBsuch an interpretation would be vaid under the U.S. Condtitution.
Should The HoridaBar and the Florida Supreme Court gpprove arule change that necessarily assumesthe

condtitutiond vaidity of such an interpretation of Amendment 3, that rule would stand (or &t least be held



up) like an advisory opinion for the lower courtsthat our Supreme Court finds no congtitutiond infirmity in
Amendment 3. However, that implicit advisory opinion will have been rendered without any red party in
interest actudly litigating the congtitutional damswhichBeven assuming that the effect of Amendment 3isto
cap contingency feesBeould well spell thedemise of Amendment 3in toto. Whether or not arule changeis
required must await fina adjudication of these issues by the courts of this Sate.

Because thisis not the forum to litigate the federa congtitutiona claims (either those for or againgt
enforcement of Amendment 3), this comment will Smply touch on some of the most obvious of thoselegd
issues, in order to demongtrate the potentia viability of achalengeto the FMA:=sreading of Amendment 3.
If Amendment 3 caps contingency fees, itislesslikely that a typicd client will be ableto engage hisor her
choice of legd counsd inamedicd negligencecase. Some dientswith meritorious mapractice clamswill
be effectively precluded from retaining competent, experienced lavyers. Toimpair or negateacivil litigant=s
right to retain chosen counsd offends severd very fundamenta congtitutiond rights we hold dear.

One of the sources of theright of civil litigantsin Sate courtsto engage counsd isthe Due Process
Clause of the Fourteenth Amendment. The Eleventh Circuit Court of Appeds and the United States
Supreme Court recognize a due process right to counsd in civil cases, 0 long as the client can afford to

engage alawyer.

While case law in the areais scarce, theright of a civil litigant to be
represented by retained counse, if desired, isnow clearly recognized.
See Goldberg v. Kelly, 397 U.S. 254, 270-71, 25 L.Ed. @d 287, 90 S.
Ct. 1011 (1970) (wefare recipient must be allowed to retain an atorney
a wdfare termination hearing if recipient so dedres); Gray v. New
England Telephone & Teegraph Co., 792 F.2d 251, 256-57 (1% Cir.
1986); Indiana Planned Parenthood Affiliates Assoc. v. Pearson, 716
F.2d 1127, 1137 (7" Cir. 1983); Potashnick v. Port City Constr. Co.
609 F 2.d 1101, 1117-19 (5" Cir), cert. denied, 449 U.S. 820, 66 L.



Ed. 2d 22, 101 S. Ct. 78 (1980). Recognition of thisright can be traced

back to the Supreme Courts holding in Powell v. Alabama, 287 U.S. 45,

77 L. Ed. 158, 53 S.Ct. 55 (1932) Where the Court held that Aif inany

case, civil or criminal, astate or federa court were arbitrarily to refuseto

hear aparty by counsdl, employed by and gppearing for him, it reasonably

may not be doubted that such a refusal would be a denial of a hearing,

and therefore, of due process in the constitutional sense.f 1d. at 69

(emphasissupplied)....0A civil litigant=sright to retain counsel isrooted

in fifth amendment notions of due process....Inboth (civil and crimind)

cases the litigant usudly lacks the skill and knowledge to adequately

prepare his case, and he requires the guiding hand

of counsd a every sep in the proceedings againgt him.§Potashnick, 609

F.2d at 1118. Findly, Ain each ingtance, the right to counsel is one of

constitutional dimensions and should this be freely exercised without

impingement @ Id.
In Re Bellsouth Corp., 334 F.3d 941, 955-56 (11" Cir. 2003) (emphasis added). Other courts have
amilarly recognized such aright to counsel of choice in civil cases. AParties normaly have the right to
counsd of their choice, solong asthe counsel satisfy required admissions....f) Colev. U.S. Dist. Court, 366
F.3d 813, 817 (9" Cir. 2004).

Anocther conditutiond right which might very well be asserted in a condtitutiona chalenge by a
prospective dient unableto retain counsd dueto such aninterpretation of Amendment 3isfoundinthe First
Amendment:s right to associate fredy with others of our choosing. A[O]ne of the most important
associationa freedoms that a person may have [is] the right to choose oness own lawyer.; Kusch v.
Ballard, 645 So. 2d 1035, 1036 (Fla. 4™ DCA 1994) (Farmer J., concurring). The Fifth Circuit hes
held that government action tha interferes with the dient=s right to be represented by counsel of their

choosing violates Athe affected parties First Amendment freedom of association,( and noted that Athese



rights are important ones and will yield only to an overriding public interesti United States v.
Gopman, 531 F.2d 262, 268 (5" Cir. 1976) (emphasis added) (disqualification order).

In the event that the fee caps assumedly imposed by Amendment 3 can be shown to prevent a
prospective client from being able to retain counsd to asss her in obtaining meaningful access to courts,
that deprivation could befound to congtitute adenia of additiond rightsunder either the First or Fourteenth
Amendment. Compare Walters v. National Assn of Radiation Survivors, 473 U.S. 305 (1985)
(describing applicable law).

Medica negligence cases under Foridalaw are much more complex than the smple proceeding
reviewed in Walters, where the Court found no violation occurred because of a failure of proof and
because the proceedings at issue did not require alawyer=srepresentation. On the other hand, it would be
impossible for the vast mgority of clients to navigate the hazards of the medical ma practice statutes.
APursuant to FHorida law, medica negligence actions are currently highly regulated, and unquestionably,
Floridass citizens require the assistance of knowledgeable and experienced attorneys to navigate
through the extensve and complicated processi Advisory Opinion to the Attorney Generd Re: the
Medicd Liability Clamant:s Compensation Amendment, 880 So. 2d 675, 683 (Fla. 2004) (Lewis, J.,
dissenting) (Emphasis added). The appellate courts Ahave recognized that while the procedures were not
designed to function as trgps for the litigants, they have nonetheless become just thatBa trap....Zacker v.
Croft, 609 So.2d 140, 141-42 (Fla. 4" DCA 1992), Unquestionably, without competent counsel, the
processisimpossiblei Id. (emphasis added).

Thereareavariety of other condtitutiona chalengeswhich arelikely to belitigated in casesinvolvirg

the purported fee caps under Amendment 3. By way of illustration, and not of excluson, one of those



federd condtitutiond provisionswhich the courts could find to have been violated includes the Supremacy
Clause. U.S. Congt. Art VI, dl. 2. (while Amendment 3 purportsto guarantee claimants 70 percent of the
first $250,000 awarded in their claim and 90 percent of any amount above $250,000, it cannot do so, at
least to the extent that such guarantees conflict with the clamsthat the federa government may have under
Medicare Secondary Payor statute, 42 USC * 1395y(b)(2)).

Other likely condtitutiona chalenges which congderation of any rule amendment should await
include those under the Equa Protection Clause: U.S. Const. amend. X1V, * 1 (no State shdl Adeny to any
person within its jurisdiction the equa protection of the lawsi). Those with potentid cams are likely to
arguethat Amendment 3 uncondtitutionally treats clients subject to federd liens on any recovery differently
than it treats dlients fortuitous enough to have liens held by nonfederd hospitas or others, with a
concomitant impact on the plaintiff-s attorney=s compensation for the representation.

Others who may argue that they have been denied equd protection include the funding providers
themsalves, as the federd government:=s guarantees of full repayment of any Medicare liens will leave
hospitd and other lienholders in an inferior position in seeking recompense from a find judgment.  Still
othersareamost certainto argue that Amendment 3 uncongtitutionally treets plaintiffs: counsd differently on
the basis of whether they charge a contingency fee or charge on an hourly or flat-fee basis, and places
plaintiffs a a disadvantage to their defendants across the courtroom, who are paying their lawyers by the
hour.

Adoption of the proposed amendment to Rule 4- 1.5 presupposes the judicid reection of al the
foregoing condtitutiona arguments and others like them. The proposa should be disapproved.

V. TheProposed Amendment Should Be Disappr oved Because




It Would Interfere With Florida Citizens: Right to Waive
Whatever Right to Capped Fees As May Be Found To
Have Been Created By Amendment 3, and To Exercise
Other, More Valued Rights Instead:

Thefind areain which the FMA - sponsored amendment to Rule 4- 1.5 runs counter to Foridaand
Federd law and public policy isthat it presumeswithout any basisthat amedica ma practice plaintiff cannot
waive any rightswhich heor she may have acquired with the passage of Amendment 3. FHoridaand federd
cases uniformly hold thet rights bestowed under the state and federa condtitutions can bewaived, including
rights more basic to our system of justice. Thereisno support for the proposition inherert in the proposed
rule change that whatever a plaintiff-s rights may be under Amendment 3 they cannot be waived.

As with the federa condtitutiona clams, even if it should be decided that Amendment 3 caps
attorneys fees, it is dmog a certainty that plaintiffs in medica mapractice cases will seek declaratory
judgmentsthet they, and otherssmilarly stuated, may vaidly waivetheright to ingst upon those atorneys
fee capsand chooseto pay ahigher percentageto counsd of their choosing, provided that any such waiver
be knowingly and voluntarily given, after full disclosure of the dlient=sright to decline such awaiver. Their
right and ability to waive any protectionswhich may befound to have been created by Amendment 3 should
be nolessavailablethan their right to waive protections afforded by other congtitutiona provisionsaffecting
medicd ligbility damants, such astheir option to waivether Ainviolate right to ajury trial under Art. I, Sec.
22.

There is nothing about the Arightd assumedly established by Amendment 3 that is deserving of
different trestment than any other right under the state or federd condtitutions. A defendant in a crimina

case may waive just about any right, even though hisor her liberty, and lifeitsdf, hangsinthe baance. See



Tucker v. State, 417 So.2d 1005 (Fla 3d DCA 1982), in which the court held that acrimina defendant
may waive even fundamentd rights, such astheright to rely on an expired atute of limitations, solong as
thewalver meets gppropriate safeguards. AWaiver of any fundamentd right must be expressand certain, not
implied or equivocdl.( 1d at 1013.

Such walvable fundamentd rights include the right to remain slent. E.g. Philmore v. Sate, 820
So. 2d 919 (Fla. 2002); Groomes v. State, 401 So. 2d 1139 (Fla. 3d DCA 1981) (waiver
of right to twelve person jury in murder case); Sessums v. State, 404 So.2d 1074 (Fla. 3d DCA 1981,
(waver of jury trid). Other seemingly fundamentd rights may bewaived by counsd, or without thewaiver
being made ontherecord. E.g Brownv. State, 894 So.2d 137 (FHa.2004) (waiver of defendant=sright to
testify on his own behdf).

Thereisnothing in Amendment 3toindicatethat it purportsto vest some sort of Asuper right@ which
cannot bewalved. Evenif it wereto contain such aprovison, that would conflict with amore fundamenta
right to select which rights are more important to a given dient: the right to retain counsdl of choice & a
reasonable fee or theAright( to be represented by less experienced counsel who can afford to take cases at
afraction of afar feein order to obtain experience. Clients should not be forced to be guineapigs for legd
experiments, which iswhat the FMA verson of Amendment 3 would do. Thefaulty premisethat assumed
fee caps cannot-or should not-be waived is yet another reason why the court should not adopt the FMA

amendment to Rule 4-1.5.%

® Jtisplainly dear thet in the Apoliticald effort to pass Amendment 3 the FMA and the lawyers
who drafted the language ether forgot that condtitutiond rights can be waived or, worse, smply did not
care. Had the Amendment actually said what the proposed rule would accomplish it may very well
have been that the voters would have rgected the amendment. It is not for the Supreme Court to fix

’



this error by the proponents of Amendment 3. Again, the legd interpretation of Amendment 3 must be
litigated and judicidly determined.



CONCLUSION

The Supreme Court should disapprove the proposed amendment to Rule 4-1.5 for four reasons.
Firg, the rule would improperly put asubstantive legd changeinto the ethicdl rules at the behest of a party
that gandsto gain alitigation advantage from thechange. Second, the change would ingppropriately serve
as an advisory opinion on a contested legd issue concerning whether Amendment 3 can be read to cap
fees Third, the proposal is premised on the dubious presumption of the federd congtitutiondity d
Amendment 3, anissuetha remainsto belitigated by partieswith red casesbeforethe courts. Fourth, the
proposd goesfar beyond any possible reading of the effect of Amendment 3 itsdf, by precluding knowing
waivers of rights less fundamenta than those waived in courtrooms across the state on adaily basis. The

proposed rule changeisill-conceived, and should be soundly rejected.

Respectfully submitted,

Mark P. Budl

Charman for the Trid Lawyers
Section of The Florida Bar
FloridaBar No.: 217603

3003 W. Azede St

Suite 100

Tampa, Florida 33609

(813) 874-2600

Arthur I. Jacobs
Counsd for the Trid Lawyers



Section of The Horida Bar
ForidaBar No.:108249
961687 Gateway Blvd.

Suite 201-|

Fernandina Beach, FL 32034
(904) 261-3693

CERTIFICATE OF SERVICE

| hereby certify that atrue and correct copy of the foregoing was served by U.S. Mail upon John
Harkness, Jr., Executive Director of The FloridaBar, 651 East Jefferson Street, Tallahassee, FL 32399
2300 and Stephen H. Grimes, Counsel for Petitioners, Holland and Knight, LLP, P.O. Box 810,

Talahassee, FL 32302-0810 on this day of September, 2005.

Arthur |. Jacobs



