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I N RE:  PETI TI ON TO AMEND 

RULE 4- 1. 5 ( f ) ( 4 ) ( B)  OF THE 
RULES OF PROFESSI ONAL CONDUCT 

_____________________________________________/  
 

These comme n t s  a r e  s u b mi t t e d  t o  t h e  Cour t  p u r s u a n t  t o  t h i s  

Cour t ’ s  o r d e r  d a t e d  J u n e  2 9 ,  2 0 0 5  r e g a r d i n g  t h e  p e t i t i o n  t o  

amend the  Rul e s  Re g u l a t i n g  t h e  F l o r i d a  Ba r  -  Rul e  4- 1. 5 ( f ) ( 4 ) ( B)  

r e l a t i n g  t o  c o n t i n g e n c y  f e e s  i n  p e r s o n a l  i n j u r y  c a s e s :  

I  a m a  p r a c t i c i n g  t r i a l  a t t o r n e y  wi th  30  yea r s  o f  expe r i ence  

i n  Mi a mi  Dade Count y ,  Fl o r i d a .   I  h a v e  l i t i g a t e d  me d i c a l  

ma l p r a c t i c e  c a s e s  d u r i n g  a l l  b u t  t h e  f i r s t  t h r e e  y e a r s  o f  my 

t h i r t y  y e a r  p r a c t i c e .   I  k n o w of  no  more  comp l i c a t e d  a n d  

d i f f i c u l t  a r e a  o f  l a w t h a n  t h a t  o f  me d i c a l  ma l p r a c t i c e  d u e  t o  

how t e c h n i c a l  a n d  c o mp l i c a t e d  t h e  me d i c a l  ma l p r a c t i c e  a c t  i s .   

Me d i c a l  ma l p r a c t i c e  i s  a n  a r e a  o f  t h e  l a w wher e  a  P l a i n t i f f  

l a w y e r ,  o n  b e h a l f  o f  h i s  c l i e n t ,  mu s t  p r e- s u i t  a  c l a i m a t  s o me 

c o n s i d e r a b l y  e x p e n s e  b e f o r e  h a v i n g  t h e  r i g h t  t o  f i l e  a  Ci r c u i t  

Cour t  l a ws u i t .   As  a  r e s u l t  t h e  v a s t  ma j o r i t y  o f  f r i v o l o u s  

ma l p r a c t i c e  c l a i ms  a r e  e l i mi n a t e d  a s  we l l  a s  a l l  n o n - s i g n i f i c a n t  

me d i c a l  ma l p r a c t i c e  c l a i ms  due  t o  t he  expense  and  t ime  invo lved  
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i n  p u r s u i n g  t h e s e  c a s e s .  

We  a l l  k n o w,  a n d  s h o u l d  a p p r e c i a t e ,  t h a t  t h i s  a mendme n t  wa s  

p u r s u e d  a s  a  d e v i s e  t o  p u n i s h  t he  t r i a l  l a w y e r s .   I t  wa s  

concoc ted  by  the  F lo r ida  Me d i c a l  As s o c i a t i o n  i n  o r d e r  t o  t h wa r t  

a  Cl i e n t ’ s  a b i l i t y  t o  o b t a i n  c o mp e t e n t  a n d  f i r s t  r a t e  

r e p r e s e n t a t i o n  o f  h i s  o r  h e r  c h o i c e .   Not h i n g  i n  Amendme n t  3  

l i mi t s  t h e  h o s p i t a l s  a n d  d o c t o r s  l a wyers  f rom b i l l i ng and 

charg ing  hundreds  upon  hundreds  o f  thousands  o f  do l l a r s  in  

g i v i n g  f i r s t  r a t e  r e p r e s e n t a t i o n  t o  t h e s e  s a me  h o s p i t a l s  a n d  

d o c t o r s  t h e r e b y  c r e a t i n g  a  l o p s i d e d  a n d  u n e v e n  “ p l a y i n g  f i e l d ”  

ma k i n g  i t  e x t r e me l y  d i f f i c u l t  i f  n o t  i mp o s s i b l e  t o  o b t a i n  a n y  

meani n g f u l  j u r y  v e r d i c t  o r  s e t t l e me n t  a g a i n s t  t h e  me d i c a l  

i n d u s t r y .    

 I  r e c e n t l y  l i t i g a t e d  a  c a s e  a g a i n s t  Mi a mi ’ s  l a r g e s t  h o s p i t a l  

a n d  i t ’ s  mo s t  i n f l u e n t i a l  e mergency room and  anes thes io logy  

g r o u p .   Dur i n g  t h e  f i v e  ( 5 )  y e a r s  t h a t  t h i s  c a s e  p r o c e e d e d  I  

e s t i ma t e t h e  v a r i o u s  d e f e n s e  c o u n s e l  b i l l e d  u p wa r d s  o f  

$500, 000. 00,  i n  a t t o r n e y s  f e e s .   T h e y  s p e n t  a n o t h e r  $ 3 0 0 , 0 0 0 . 0 0 ,  
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i n  c o s t s .   I  a l o n e  r e p r e s e n t e d  t h e  P l a i n t i f f .   Dur i n g  t h e  f i v e  

(5 )  yea r s  I  expended  some $76, 000. 00,  i n out - of - p o c k e t  c o s t s .   

T h e  c a s e  u l t i ma t e l y  s e t t l e d  f o r  a  l i t t l e  b i t  u n d e r  $ 1  Mi l l i o n  

Dol l a r s .   Had Amendme n t  3  a p p l i e d  t o  t h i s  c a s e  I  would have been 

compensa ted  approx ima t e l y  $ 1 4 0 , 0 0 0 . 0 0 ,  whi l e  t h e  d e f e n s e  

expended $800, 000. 00 war  chest  to  oppose my Cl i e n t .  

T o  e v e n  s u g g e s t  t h a t  t h e  e f f e c t s  o f  Amendme n t  3  a r e  n o t  

wa i v e - a b l e  b o r d e r s  o n  a b s u r d i t y .   I n  ou r  coun t ry  we  a r e  a b l e  t o  

wa i v e  o u r  r i g h t  t o  a  j u r y  t r i a l ;  o u r  5th Amendme n t  p r i v i l e g e s ;  

o u r  r i g h t  t o  a n  Appeal  i n  a  d e a t h  p e n a l t y  c a s e ;  a n d  o u r  r i g h t  t o  

a n  a t t o r n e y .   

 Coul d  y o u  i ma g i n e  i f  we  promo t ed  c o n s t i t u t i o n a l  a mendme n t s  

t o  d o  t h e  f o l l o wing:  

 1)  De c l a r i n g  t h a t  n o  h o s p i t a l  c a n  c h a r g e  more  than  $80 .00  

a day;  

 2)  That  no  pha rma c e u t i c a l  c o mpany can charge more than 10% 

o v e r  c o s t s ;  

 3)  That  n o  a u t o  mechanic  can  charge  more  than  $11 .00  fo r  a  
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tune - u p ;  and 

 4)  That  n o  d e n t i s t  c a n  c h a r g e  mo r e  t h a n  $ 1 5 . 0 0  p e r  v i s i t .  

 Those w h o  c a r e  a b o u t  f r e e  e n t e r p r i s e  a n d  t r u e  l i b e r t a r i a n  

v a l u e s  a r e  a g h a s t  a t  t h e  s u g g e s t i o n  t h a t  t h e  g o v e r n men t  t h rough  

t h e  c o n s t i t u t i o n  y e t ,  c a n  s t e p  i n  a n d  i n t e r f e r e  wi t h  t h e  r i g h t s  

o f  p r i v a t e  c i t i z e n s  t o  c o n t r a c t .   T o  g o  o n  t o  s u g g e s t  t h a t  n o t  

only  can  the  governme n t  i n t e r f e r e  wi t h  a  p r i v a t e  c i t i z e n s  

c o n t r a c t  r i g h t s  b u t  c a n  d e c r e e  t h a t  t h o s e  s a me  c i t i z e n s  d o n ’ t  

have the powe r  t o  wa i v e  t h o s e  r i g h t s  i s  l a u g h a b l e .    

 I n  t h e  S t a t e  o f  F l o r i d a  t he eme r g i n g  wi s d o m i s  t o  l i mi t  

f u t u r e  a mendme n t s  t o  o u r  F l o r i d a  Const i t u t i o n  s o  a s  t o  s a f e  

g u a r d  t h e  c i t i z e n s  f r o m emo t i o n a l l y  mo t i v a t e d  a n d  i l l - thought -

out  “ground swe l l s ”  r e s u l t i n g  i n  a mendme n t s  t h a t  f a i l  t o  r e f l e c t  

t h e  we l l  r e a s o n e d  wi s d o m t h a t  a r i s e  a s  a  r e s u l t  o f  a  seasoned 

d e l i b e r a t i v e  p r o c e s s .   T h e  i n t e r p r e t a t i o n  o f  t h i s  a mendme n t  3  i s  

f a r  t o o  i mp o r t a n t  t o  b e  s i mp l y  “ r u b b e r  s t a mped”.  

 I n  t h e  p a s t  when moves w h e r e  u n d e r  f o o t  t o  l i mi t  Pl a i n t i f f ’ s  

a t t o r n e y s  f e e s  ( i n  t h e  p a s t  b y  t h e  Fl o r i d a  l e g i s l a t u r e )  t h i s  
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very  Co u r t  s t e p p e d  i n  a n d  d e c r e e d  t h a t  i t  a n d  i t  a l o n e  h a d  t h e  

r u l e  ma k i n g  a u t h o r i t y  t o  s e t  r e a s o n a b l e  a t t o r n e y’ s  f e e s .   The 

r e s u l t  was a  downwar d  a d j u s t ment  i n  a t t o r n e y’ s  f e e s  f o r  

Pl a i n t i f f  l a wyers  f rom a  fee  of  40%,  a c r o s s  t h e  b o a r d  t o  t h e  

p r e s e n t  f o r mula  o f  40%,  30% and 20%.   T h e  p r a c t i c a l  e f f e c t  i s  

t h a t  t h e  a t t o r n e y’ s  f ees  r ece ived  on  a  $5  Mi l l i o n  Dol l a r  r e s u l t  

has dropped some $700, 000. 00.   ( Fr o m 40% of  5  Mi l l i o n  Dol l a r s  

which  equa l s  $2  Mi l l i o n  Dol l a r s  t o  4 0 % o f  t h e  1st Mi l l i o n ,  3 0 % o f  

t h e  2nd Mi l l i o n ,  2 0 % o f  t h e  r e ma i n i n g  mi l l i o n  f o r  a  t o t a l  f e e  1 . 3  

Mi l l i o n  Dol l a r s ) .   An uneven pl a y i n g  f i e l d  d o e s  n o t  s e r v e  t h e  

c i t i z e n s  o f  t h e  S t a t e  o f  F l o r i d a  n o r  s h o u l d  t h e  r a t i f i c a t i o n  o f  

a n  u n e v e n  p l a y i n g  f i l e d  b e  t h e  p r o v i n c e  o f  t h i s  S u p r e me Cour t .   

How do we accomp l i s h  p r o g r e s s  a n d  e n l i g h t e n ment  i n  o u r  s t a t e ,  

one  o f  the  mo s t  p o p u l at e d  s t a t e s  b y  p e r mi t t i n g  a  p u n i t i v e  

amendment ,  c r ea t ed  by  an  angry  and  emo t i o n a l  i n t e r e s t  g r o u p ,  

d i s r u p t  t h e  a u t h o r i t y  o f  t h i s  S u p r e me Cour t  a n d  t h e  b a l a n c e  t h a t  

t h i s  Cour t  h a s  e s t a b l i s h e d  o v e r  y e a r s  o f  d e c i s i o n s ,  by 

e s t a b l i s h i n g  a  s y s t e m wh e r e i n  me d i c a l l y i n j u r e d  moms ,  dads  and  
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c h i l d r e n  a r e  r e s t r i c t e d  i n  what  t h e y  c a n  p a y  t h e i r  l e g a l  

r e p r e s e n t a t i v e s  whi l e  o f f e r i n g  n o  concomi t a n t  l i mi t a t i o n  

what s o e v e r  on what  t h e  De f e n d a n t s ,  t h e  d o c t o r s ,  t h e  h o s p i t a l s  

and  the  i n su rance  indus t ry  can  pay  the i r  De f e n s e  l a wyers.  How 

i s  i t  u n e t h i c a l  f o r  a n  i n j u r e d  p l a i n t i f f  t o p a y  h i s  o r  h e r  

a t t o r n e y  t h a t  s u m o f  money whi c h  t h i s  Co u r t  h a s  h i s t o r i c a l l y  

d e c r e e d  t o  b e  a p p r o p r i a t e  whi l e  a t  t h e  s a me  t i me  t h e r e  be no 

e t h i c a l  p r o b l e m wi t h  a  mu l t i b i l l i o n  d o l l a r  i n s u r a n c e  c o mpany 

payi n g  mu l t i p l e  hundreds  o f  thousands  o f  d o l l a r s  a n d  a t  t i mes  a  

mi l l i o n  d o l l a r s  o r  mo r e  t o  t h e  l a r g e s t  d e f e n s e  f i r ms  i n  t h i s  

s t a t e  o f t e n  a s s i g n i n g  t wo,  t h r e e  a n d  f o u r  a t t o r n e y s  t o  s t e a m 

r o l l e r  a  P l a i n t i f f ’ s  c l a i m i n  o r d e r  t o  a t t e mp t  t o  f i n a n c i a l l y  

d r i v e  t h e  P l a i n t i f f  a n d  h i s / h e r  l a wyer  f rom b e i n g  a b l e  t o  

c o n t i n u e  wi t h  t h e  l i t i g a t i o n .   I  h a v e  h a d  ma n y  c l i e n t s  who have 

g i v e n  u p  t h e i r  c a s e  a n d  i n s t r u c t e d  me  t o  s e t t l e ,  b e l o w val u e ,  

because  they  s i mp l y  c o u l d  n o t  a f f o r d  t o  c o n t i n u e  wi t h  

l i t i g a t i o n .  

 Wh a t  wi l l  h a p p e n  when t h e  i n s u r a n c e  i n d u s t r y  i n  t h e  s t a t e  o f  
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Fl o r i d a  c o me s  t o  r e a l i z e  a n d  f u l l y  a p p r e c i a t e  t h a t  t h e  P l a i n t i f f  

can  no t  poss ib ly  spend  the  money to  contend wi t h  t h e  d e f e n s e ;  

no t  because  the  Pl a i n t i f f ’ s  l a wyer is  unwi l l i n g  t o  d o  s o ,  b u t  

r a t h e r  b e c a u s e  t h e  Supreme Cour t  o f  t h e  S t a t e  o f  F l o r i d a ,  i n  

e s s e n c e ,  r a t i f i e d  a n  i l l  c o n c e i v e d ,  me a n  s p i r i t e d ,  a mendment ,  

t h e  s o l e  p u r p o s e  o f  whi c h  i s  t o  f r u s t r a t e  a n d  l i mi t  a n  i n j u r e d  

and damaged c l a s s  o f  i nd i v i d u a l s  f r o m be ing  comp e t e n t l y 

r e p r e s e n t e d.   

 T h e r e f o r e ,  I  o p p o s e  t h e  P e t i t i o n  a n d  r e q u e s t  t h a t  t h i s  

Honor a b l e  Cour t  d e n y  t h e  Pe t i t i o n .  

CERTI FI CATE OF SERVI CE 
 

I  HEREBY CERTI FY t h a t  t h e  f o r e g o i n g  o r i g i n a l  a n d  a n  

e l e c t r o n i c  c o p y  a s  we l l  a s  e i g h t  c o p i e s  wer e  s e n t  t o  t h e  Cl e r k  

o f  the  Supreme Cour t  o f  F l o r i d a  b y  ma i l  August  9 ,  2005  p u r s u a n t  

t o  t h e  Cour t ’ s  Admi n i s t r a t i v e  Or d e r :  I n  Re :  Mandatory Submi s s i o n  

o f  E l e c t r o n i c  Copi e s  o f  Docume n t s ,  AOSC04- 84 dated  Septemb e r  1 3 ,  

2004;  and  t o  John Harkness ,  Ge n e r a l  Counse l ,  The  F lo r ida  Bar ,  

651  Eas t  J e f f e r son  S t r ee t ,  Ta l l ahas see  FL   32399- 2300 and 
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