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PRELI M NARY STATENMENT

Thi s appeal arises fromthe denial of Appellant's notion
for postconviction relief by Circuit Court Judge Tarbuck,
First Judicial Circuit, Escanbia County, Florida, follow ng an
evidentiary hearing. This proceeding challenges both
Appellant's convictions and his death sentence. The issues
raised in Appellant’s Initial Brief will be presented in
nunmerical order to followthe trial court’s order for ease of
review. However, it should be recognized that the order of
the issues is not reflective of the inportance of the issues
present ed.

The follow ng abbreviations will be used to cite the
record in this cause, with appropriate page nunber(s)

foll owing the abbreviation:

"RL." -- record on direct appeal to this Court;

“TT1.” -— trial transcript on direct appeal to this Court;
“R2.” — record on 2nd direct appeal to this Court;

“TT2.” — trial transcript on 2nd direct appeal to this Court;
"PC-R " -- postconviction record on appeal in this proceeding;
"PC-T." -- postconviction transcript of evidentiary

pr oceedi ngs.






REQUEST FOR ORAL ARGUMENT

Appel  ant has been sentenced to death and is, therefore,
in peril of execution by the state of Florida. |If this Court
grants relief, it my save his |life; denial of relief my
hasten his death. This Court generally grants oral argunents
in capital cases in the current procedural posture.

Appel | ant, therefore, noves this Court, pursuant to Florida
Rul e of Appellate Procedure 9.320 (and case |law interpreting
the rule) to grant himoral argunent in this case and to set
asi de adequate tinme for the substantial issues presented to be
fully aired, discussed, and for undersigned counsel to answer
any questions this Court may have regardi ng the instant

appeal .
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STATEMENT OF CASE

On July 27, 1993, Appellant was indicted for one count of
first-degree felony nurder, three counts of armed sexua
battery, one count of burglary of a dwelling with an assault
and an intent to commt a theft, and one count of armed
robbery. Appellant’s trial began on July 5, 1994. Appell ant
was found guilty on all charges, and a penalty phase trial
began on July 8, 1994. The jury recomended death by a
maj ority vote of 8 to 4. The trial court followed the jury
recomendati on and sentenced Appellant to death on October 7,
1994.

On Appellant’s first direct appeal to this Court,
Appellant’s guilt was affirnmed. However, this Court renmanded
the case to a new penalty phase trial on Decenmber 23, 1997.
The new penalty phase trial began on May 3, 1999. The jury
again recomended death by a mpjority vote of 8 to 4. The
trial court followed the jury’'s recomendati on and sentenced
Appel ant to death on July 7, 1999.

On Appellant’s second direct appeal, this Court affirned
Appel l ant’s death on February 13, 2003. Appellant filed a
Petition for Wit of Certiorari to the United States Suprene
Court, which was denied on October 23, 2003.

Appellant filed his postconviction 3.851 Mdtion on August
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30, 2004.

18, 2005.

The trial court conducted a Huff hearing on January

Appellant filed an Amendnment to his Mtion on Apri

5, 2005. An evidentiary hearing was conducted on April 18 and

19, 2005.

The trial court entered its order denying Appell ant

relief upon his 3.851 Motion on June 20, 2005. Appellant

filed his

The f

Fl orida v.

Noti ce of Appeal on July 7, 2005.

STATEMENT OF FACTS

acts adopted by this Court set out in State of

Kor nondy, 703 So.2d 454 (Fla. 1997) are as follows:

Gary

The record reflects the follow ng. The victim
McAdans was nurdered, with a single gunshot

wound to the back of his head, in the early norning
of July 11, 1993. He and his wife, Cecilia MAdans,

had r
hi gh-
When

eturned home from Ms. MAdans' twenty-year
school reunion. They heard a knock at the door.
M. MAdans opened the door, Curtis Buffkin was

t here holding a gun. He forced hinself into the
house. He ordered the couple to get on the kitchen

fl oor

and keep their heads down. Janes Hazen and

Johnny Kornondy then entered the house. They both
had socks on their hands. The three intruders took
personal val uables fromthe couple. The blinds were
cl osed and phone cords di sconnect ed.

At

this point, one of the intruders took Ms.

McAdanms to a bedroomin the back. He forced her to
renove her dress. He then forced her to performora
sex on him She was being held at gun point.

Anot her of the intruders then entered the room
He was descri bed as havi ng sandy-col ored hair that

hung

down to the collarbone. This intruder proceeded

to rape Ms. MAdans while the first intruder again
forced her to performoral sex on him

She was taken back to the kitchen, naked, and
pl aced with her husband. Subsequently, one of the

2



intruders took Ms. MAdans to the bedroom and raped
her. VWhile he was raping her, a gunshot was fired in
the front of the house. Ms. MAdans heard sonmeone
yell for "Bubba" or "Buff" and the man stopped
raping her and ran fromthe bedroom Ms. MAdans
then left the bedroom and was goi ng towards the
front of the house when she heard a gunshot cone
fromthe bedroom Wen she arrived at the kitchen,
she found her husband on the floor with bl ood com ng
fromthe back of his head. The nedi cal exam ner
testified that M. MAdans' death was caused by a
contact gunshot wound. This nmeans that the barrel of
the gun was held to M. MAdans' head.

Kornmondy was married to Valerie Kornondy. They

have one child. After the nmurder, Ms. Kornondy

asked Kornondy to | eave the famly home. He left and

stayed with Wllie Long. Kornmondy told Long about

the murder and admtted that he had shot M.

McAdans. He expl ai ned, though, that the gun had gone

of f accidentally. Long went to the police because of

t he $50, 000 reward for information.

Whi l e the above represents facts adopted by this Court as
bei ng established at the trial of Appellant, the followng is
a rendition of facts fromthe Appellant’s point of view
presented at the evidentiary hearing, the records on direct
appeal s, and the record of this appeal.

OFFENSE

On July 11, 1993, Appellant, Curtis Buffkin (co-
def endant), and Janmes Hazen (co-defendant) were riding through
a nei ghborhood because Buffkin wanted to burglarize a
residence (TT1. Vol. VII, pl1263; PC-T. Vol. |, p78). Buffkin
had in his possession a .44 caliber handgun, which he and

Appel | ant had stolen froma previous burglary (PC-R Vol. V,
3



p768). Appellant was driving his Camaro, and then he parked
near a subdivision sign in the McAdanms’ nei ghborhood (TT1.

Vol. VI, pl1264). Buffkin noticed the McAdanms’ car drive by,
and then said to Appellant and Hazen, “that’s us right there”
(PC-T. Vol. I, p78). Unknown to Appellant, Buffkin intended to
burgl ari ze an occupied dwelling in order to get nore noney
(PC-T. Vol. I, p78).

Buf fkin exited the vehicle and urged Appellant and Hazen
to “come on, cone on, conme on” (TT1. Vol. VII, pl265). As
Buf f ki n approached the McAdans’, Appellant and Hazen held back
and refrained fromentering the garage. Appellant then
observed soneone enter the residence through the garage door
(TT1. Vol. VII, pl266). Buffkin entered the garage and
proceeded to knock on the inside garage door. Appellant and
Hazen remai ned outside, near the front of the garage (TT1.

Vol . VI, pl268). Soneone opened the inside garage door.
Buf f ki n poi nted his weapon and began hollering. Buffkin then
urged Appellant and Hazen to enter the residence (TT1. Vol.
VI, pl268-1269). After entering the residence, Buffkin held
M. and Ms. MAdans at gunpoint in the kitchen and instructed
the couple not to nove they wouldn’'t get hurt (TT1. Vol. VII,
pl271). Buffkin then instructed Appellant and Hazen to pul

t he phone lines, close the blinds, and search the residence



(PC-T. Vol. |, p87).

Hazen found McAdans’ .38 caliber handgun in a dresser in
t he master bedroom (TT1. Vol. VII, pl272). Upon Appellant’s
and Hazen's return to the kitchen, Buffkin handed Appell ant
the .44 caliber handgun and took the .38 caliber handgun from
Hazen and asked M. MAdans, “what are you going to do with
this?” (PC-T. Vol. |, p87). Hazen took the .44 caliber from
Appellant (PC-T. Vol. 1, p89) and took Ms. MAdans into the
mast er bedroom  Appellant went to the back room and observed
Ms. MAdans perform ng oral sex on Hazen and then returned to
the kitchen (TT1. Vol. VII, pl274-1275). According to
Appel l ant’ s statenment, Buffkin handed Appellant a handgun to
watch M. MAdans, while he (Buffkin) went into the back
bedroom (TT1. Vol. VI, 1276-1278). Buffkin then raped Ms.
McAdans (PC-T. Vol. |, p88).

Buf f kin and Hazen returned Ms. MAdanms back to the
kitchen area, naked. Buffkin took a beer fromthe
refrigerator, opened it, and told M. MAdans to drink it (PC
T. Vol. 1, p95; TT1. Vol. VII, pl279). Hazen then stated, “I
ain't through with her yet” (TT1. Vol. VII, p1280; PC-T. Vol.
|, p95). Buffkin took the handgun from Appellant and again
pointed it at M. MAdans’ head (TT1. Vol. VII, pl1281). Wile

proceeding to take Ms. MAdans back to the bedroom again



(TT1. Vol. VII, pl282), Hazen observed Buffkin holding the .38
cal i ber handgun agai nst M. MAdans’ head (PC-T. Vol. I
p109).

Buf f kin bunped M. MAdans in the head with the .38
cal i ber handgun and it accidentally went off, shooting and
killing M. MAdans (PC-T. Vol. |, p97; TT1. Vol. VII, pl283).

Buffkin told Appellant to call “Bubba” to get out of there
(PC-T. Vol. I, p98). While attenpting to flee, Hazen
di scharged the .44 caliber handgun into the bedroom fl oor (PC-

T. Vol. |, plild).

Buf f ki n, Appellant, and Hazen exited the residence and
left in Appellant’s vehicle (TT1. Vol. VII, pl285-1286).

Buf fkin conmmented to Hazen that the shooting was an accident,
but that he would have had to shoot them anyway (PC-T. Vol. 1|,
pl110).

Appel | ant was having marital difficulties and nmoved in
with WIliam Long, the cousin of Appellant’s wife. Long and
Appel | ant were at a gas station and noticed a poster that
of fered a $50, 0000 reward for the arrest and conviction of the
i ndi vidual s involved in the McAdans’ case (TT1l. Vol. VII,
pl186). Long had been drinking al cohol and snoking crack at

this time (TT1. Vol. VII, pl1192). According to Appellant, he



remarked to Long that “if he wanted to catch the ones who was
involved in that he would be wal king right behind us” (PC-T.
Vol. Il, p340). Long remenbers Appellant’s coment differently
(TT1. Vol VII, P.1186).

Long relayed his version of Appellant’s coment to his
friend, Chris Roberts. Because Long had an outstandi ng warrant
for violation of probation and he didn’t want to go to jail,
he told Roberts to report Appellant to | aw enforcenent so they
could split the reward (TT1. Vol. VII, pl1188). However, |aw
enf orcenent eventually spoke to Long and convinced himto wear
a wre in order to get a confession from Appellant (PC-T. Vol.
|, p56). In order to avoid jail, Long reluctantly wore a wire
and spoke to Appellant at Appellant’s place of enployment (PC-
T. Vol. 1, p58). Long was arrested anyway, and was rel eased on
a $5, 000 bond, which he didn’t pay. Long was originally
represented by the Public Defender’s Office. Due to a
conflict, Long was provided with a new court appointed-
counsel . Law enforcenent appeared on behalf of Long at his
hearing for revocation of probation (PC-T. Vol. |, p61).
However, Long lied at trial by stating that |aw enforcenent
did not speak on his behalf (TT1. Vol. VII, pl1197-1198).

Appellant fled the area and was chased by | aw

enforcenent. In their attenpt to capture Appellant, |aw



enf orcenent shot at Appellant, and pursued Appellant with
vehicles and on foot with K-9. The Appellant hid in a shed and
was di scovered by K-9. He was bitten on the |egs and foot
several times (PC-T. Vol. VII, p311-313). The Appell ant was
taken to the Sheriff’s O fice and interrogated by detectives.
He was told that if he cooperated, he could go hone and that

he woul d receive a | esser sentence than the co-defendants.
Appel | ant gave a statenent. (PC-T, Vol. 11, p315-317).

Appel l ant’s nmot her and sister testified that Detective
Cotton told themthat if Appellant cooperated, it would go
easier on him (PC-T. Vol. 111, p439; p44l).
REPRESENTATI ON FACTS

Ms. Antoinette Stitt and M. Ron Davis (assistant public
def enders) were appointed to represent the Appellant. This
was Stitt’'s first death case (PC-T. Vol. |, p1280). Stitt
went to high school with the victim and al so attended sonme of
t he same social functions as the victim (PC-T. Vol. |, pl53-
157). Stitt informed Judge Kuder and M. Edgar (assistant
state attorney) in chanmbers of her relationship with the
victim (PC-T. Vol. I, pl155-156). Neither Stitt nor Edgar nor
Judge Kuder voiced this information on the record until the
case was remanded for a new penalty phase in 1998. However

Judge Kuder informed all defendants on the record of his



relationship with the victimand that his wife worked for the
State Attorney’s Ofice in 1994 (R1. Vol. |, pl6-20). Stitt

recommended to the Appellant not to disqualify the judge (PC-

T. Vol. 1, pl160). Although Stitt contends she inforned
Appel | ant of the conflicts (PC-T. Vol. |, pl57-158), Appell ant
contends she didn't (PC-T. Vol Il, p348-350).

At the evidentiary hearing, Stitt testified to her
personal feelings about representing Appellant, “1I would have
been off that case |ike a shot because | didn’'t want to be on
it inthe first place” (PC-T. Vol. |, pl61), *“I wanted off
M. Kornondy’s case. | really — it was unpopular with not only
M. MAdanms’ group that I went to high school with, | was
getting calls fromny group that I went to high school with,
you know, how can you defend him.” (PC-T. Vol. |, pl191). She
further testified that she had no synpathy for Appellant (PC

T. Vol. 1, pl183).

M. Joseph Kirkland previously represented WIIliam Long
(key State witness) for a drug violation that was al so prior
to the Public Defender’s Ofice representing the Appellant.
Ki rkl and al so represented Long on the violation of probation
charge during the same tine Stitt represented the Appell ant

(PC-R. Vol. V, p842). \When Kirkland becane aware of the dual



representations, he withdrew from Long’s case (PC-R. Vol. V,
p591).

The Appellant sent letters to Stitt and Judge Kuder
requesting the Public Defender be renoved from his case
because of a conflict (PC-R Vol. IV, p588; p592). However,
the letters do not specifically state the nature of the
conflict. The clerk’s docket indicates a hearing was
conducted and the Appellant’s request was denied, although it
appears the hearing was not transcribed.

Stitt filed a Motion to Suppress Appellant’s statenent
given to |l aw enforcenent (PC-R. Vol. |, pl0). Edgar told
Stitt that the State would acquiesce to the Motion (PC-R Vol.
IV, p589; PC-T. Vol. I, pl8). However, Stitt wi thdrew the
Motion to Suppress at a hearing where she had Appel |l ant wai ve
his presence (TT1. Vol. |, pl136-137), and then failed to
informthe Appellant of her intention to withdraw the notion
(PC-T. Vol. Il, p322).

During her opening and closing statenents at trial, Stitt
conceded the Appellant’s guilt of robbery and burglary to the
jury (TT1. Vol. |, p965-974; Vol. VIII, pl393, 1395, 1399).
Stitt did not consult with nor obtain approval by the
Appell ant for this alleged strategy (PC-T. Vol. Il, p306-307).

Stitt failed to i npeach Ms. Cecelia MAdanms (key State

10



wi tness) or Long. Deputy Tim Scherer gave a deposition,
wherein he said that he took Ms. MAdams’ statenent on the
ni ght of the offense (PC-R Vol. V, p856). According to
Deputy Scherer’s deposition, Ms. MAdans nmade statenments that
were inconsistent with her trial testinony.

Further, Ms. MAdans gave a deposition prior to trial
wherei n she expressed uncertainty as to the identify of the
| ast person who took her to the bedroom and raped her (Ms.
McAdans’ deposition p25). However, at trial Ms. MAdans was
certain Buffkin was the | ast person who took her to the
bedr oom

Stitt obtained Long’s crimnal record and failed to
i npeach Long with his conviction at trial (TT1. Vol. VII,
pl1179-1180). Further, Stitt also did not inmpeach Long's trial
testimony with his deposition statement. |In Long’ s deposition
he was asked what the Appellant had told him Long s account
of Appellant’s statenment did not include Appellant stating
that he shot M. MAdans (Long deposition, p8). However, his
trial testinmony included the Appellant telling himthat
Appel  ant shot M. MAdans (TT1. Vol. VII, pl1186).

This Court remanded the case for a new penalty phase.
Stitt was again assigned to represent the Appellant.

Appel | ant again requested that the Public Defender be renoved

11



fromhis representation. A hearing was conducted wherein the
Appel I ant was asked specifically to announce why he believed
there was a conflict. Appellant was unable to articul ate
anything specific (R2. Supp. Vol. |, p22). At the hearing,
Stitt failed to informthe Court of her relationship with the
victimor the sinultaneous representation of Long. The Court
did not ask Stitt if she knew about any conflict.

Subsequently, Stitt filed a Motions to Disqualify the
Judge and for Substitution of Counsel. A hearing was
conducted wherein Stitt stated to the Court she didn't believe
that these conflicts were “waivable” (R2. Vol. I, p70). Stitt
further acknow edged her failure to previously announce on the
record about her relationship with the victimor the Public
Def ender’ s sinul taneous representation of Long (R2. Vol. I,
p31-34). The Court granted both notions.

M. G enn Arnold was then appointed to represent the
Appellant. Arnold filed a Notice of No Intention to Present
Mtigation Evidence. Arnold did not hire any experts (PCT.
Vol. |1, p259), obtain any records other than those in the
possessi on of the Public Defender’'s Ofice (PC-T. Vol. 11,
p259), and only spoke to Appellant’s nother (PC-T. Vol. 11
P258). At a hearing on March 3, 1999 (second penalty phase

began on May 3, 1999), Arnold informed the Court he was not
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prepared for trial (R2. Vol. |, pl23-124; 131). Edgar infornmed
Arnold and the Court that

record mtigation existed and the Court was required to
consider that mtigation (R2. Vol. |, pl40-141).

At the close of the State’s case, Arnold informed the
Court the Appellant would not be presenting mitigation. The
Court allowed Arnold to question the Appellant about waiving
mtigation. The Court did not question Arnold whether he
perfornmed an investigation or what mtigation was avail abl e.
The jury returned a recommendation for death by a vote of 8 to
4.

At the evidentiary hearing, Arnold testified that the
Appel |l ant did not want to present any mtigation to the jury
(PC-T. Vol. 11, p257, 261-262). However, Appellant did not
prohi bit Arnold frompresenting mtigation at the Spencer
hearing (PC-T. Vol. Il, p265). Arnold testified at the
evidentiary hearing that he encouraged the Appellant to
present mtigation to the jury (PC-T. Vol. 11, p270). However,
t he coll oquy between Arnold and the Appellant, waiving
m tigation, suggests that the strategy was nmutually agreed
upon (TT2. Vol. 111, p483). The Appellant testified at the
evidentiary hearing that the waiver of mtigation was Arnold's

i dea. The Appellant agreed to the waiver because Arnold told
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himthat the State was focusing on preneditation, which would

cause the case to be reversed (PC-T. Vol. 11, p308).

However, M. Davis (Appellant’s previous attorney)
testified at the evidentiary hearing that the Appellant wanted
mtigation presented and that he (M. Davis) was preparing to
present mtigation (PC-T. vol. |1, p279). 1In fact, Davis
testified that he was preparing to retain a new psychol ogi st
when the PD's O fice was substituted by court-appointed
counsel (PC-T. Vol. 11, p288-289).

Arnold filed a sentenci ng nenmorandum on May 7, 1999 (R2.
Vol . 11, p233-239). No nmention of prior mtigation was
menti oned. The Spencer hearing was conducted on June 30, 1999
(R2. Supp. Vol. 11, p216). At that hearing Arnold indicated
to the Court that he had nothing further to present. The Court
sentenced the Appellant to death w thout consideration of
record mtigation.

SUMVARY OF ARGUMENT

In Strickland v. Washington, 466 U. S. 681, 104 S.Ct.

2056, 80 L.Ed.2d 674 (1984), the Court stated that
i nvestigation of the case and consultation with the client is
essential before any decisions are nade.

Representation of a crimnal defendant entails
certain basic duties. Counsel's function is to
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assi st the defendant, and hence counsel owes the
client a duty of loyalty, a duty to avoid conflicts
of interest. 1d. at 688.

As the Court of Appeals concluded, strategic choices
made after thorough investigation of |aw and facts
rel evant to plausible options are virtually
unchal | engeabl e; and strategic choi ces nmade after

| ess than conplete investigation are reasonabl e
precisely to the extent that reasonabl e professional
judgnents support the limtations on investigation.

I n other words, counsel has a duty to make
reasonabl e investigations or to make a reasonabl e
deci sion that makes particular investigations
unnecessary. In any ineffectiveness case, a
particul ar decision not to investigate nust be
directly assessed for reasonabl eness in all the

ci rcunmst ances, applying a heavy nmeasure of deference
to counsel's judgnments. 1d. at 691.

The following is an attenpt to examne Stitt’s
performance in light of the above requirenents. A summary of
the argunents to be set out below is condensed here for
clarity: (1) this was Stitt’s first death case as |ead chair,
(2) she had a conflict of interest, which doesn't appear on
the record until resentencing, (3) she was being harassed by
her friends, as well as M. MAdans’ friends, for representing
Appel lant, (4) she didn't want to represent Appellant, (5) she
wi thdrew the Motion to Suppress wi thout consulting with or
obt ai ning perm ssion from Appellant, (6) she conducted
hearings in the absence of the Appellant without a witten
wai ver, (7) she conceded Appellant’s guilt of felony nurder

wi t hout consulting with or obtaining Appellant’s perm ssion,
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(8) she advised the Appellant not to disqualify the judge due
to a conflict of interest, while at the sanme tinme she had a
conflict of interest, (9) she failed to obtain avail able
records to inpeach Long, and (10) she failed to inpeach key
State’s witnesses with prior inconsistent statenents.

M. Arnold (penalty-phase counsel) failed to: (1) conduct
proper investigation, (2) fully inform Appell ant about the | aw
and facts necessary for reasonabl e decisions, and (3) failed
to informthe Court of record mtigation.

Mor eover, the unavailable trial testinmny of M. Buffkin
and M. Hazen concl usively establishes that Appellant did not
shoot M. MAdans. Notw thstanding the trial court’s finding,
their testinmny was not credible; a jury should be permtted
to evaluate this evidence. A jury, not a judge, should
det erm ne whet her prior testinony, notivated by personal bias
and gain, is nmore or less reliable than their recanted
testinmony. To permt a judge alone to make that determn nation,
in the interest of finality, circunvents the entire jury

Process.

| SSUE |

WHETHER THE TRI AL COURT ERRED | N FI NDI NG APPELLANT’ S
GUI LT PHASE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO REQUI RE APPELLANT’ S PRESENCE AT PRETRI AL CONFERENCES
I N VI OLATI ON OF THE FOURTH, FIFTH, SIXTH, EI GHTH, AND
FOURTEENTH AMENDMENTS.
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The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland v. Washi ngton,

466 U.S. 668 (1984). The Strickland Court requires an
Appel l ant to plead and denonstrate: (1) unreasonabl e attorney
per formance, and (2) prejudice.

Fla. R Crim P. 3.180(a)(3) provides: “In al
prosecutions for crinme the Defendant shall be present at any
pretrial conference, unless waived by the Defendant in
witing.” It is undisputed that Appellant did not file a
written waiver of his presence. 1In its order the trial court
correctly stated the Appellant had orally “waive[d] his
appearance at not just one hearing, but at the hearings,
plural” (PC-R Vol. VI, p952). However, there were nore than
two hearings where Appellant didn’'t appear and counsel waived
hi s presence.

A def endant has the constitutional right to be present at
any stage of his trial where fundanmental fairness m ght be

thwarted by his absence Hall v. State, 738 So.2d 374 (Fla. 1%

DCA 1999) (The right to attend “any pretrial conference,” Fla.
R Crim P. 3.180(a)(3), is personal to the defendant and can
only be waived “by the defendant in witing”). Kearse v.
State, 770 So.2d 1119 (Fla. 2000).

The trial court ignored the evidentiary hearing testinony
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of Stitt, which disclosed that she urged Appellant to waive
his presence. Stitt’'s advice to Appellant that he wasn't
needed was tainted, especially since Stitt knew she was about
to withdraw the Mdtion to Suppress.

The order concluded no prejudice, but fails to explain
why. “Additionally, the Court finds that Appellant was not
prejudi ced by his choice of not being present for the pretri al
conferences” (PC-R Vol. VI, p953). \What choice? Counse
stipulated on a nunber of occasions to Appellant’s waiving his
presence.

The Appellant testified at the evidentiary hearing he
orally waived his presence, at sonme hearings, because his

attorneys assured himthat his presence was not needed.

On May 26, 1994, (R1. Vol. |, p50) a hearing was held
wherein the Appell ant was not present. Davis waived
Appel l ant’s presence (RL. Vol. |, p56).

On June 20, 1994, Defense Counsel again waived the Appellant’s
presence at a pretrial conference.

MR. DAVIS: OF course, M. Kornondy is not
present right now.

THE COURT: | was going to ask counsel if you
were in a position to waive presence of your
respective clients, whether you consider this to be
an essential aspect of the trial, and if you do,
we' Il adjourn to the courtroom and bring the
Appellants in. And | assune that we do not w sh
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themto be present for purpose of what we’'re doing
t oday. And I will ask each of you to waive their
presence. And let’'s start with Ms. Stitt. If you

are unconfortable --

MS. STITT: Yes, sir. What are we going to be
doi ng this norning?

THE COURT: The only thing | anticipate doing is
sinmply ruling on those notions that relate directly
to the method of jury selection. For exanple,
nmotion to prohibit any reference to advisory role of
the jury at sentencing.

MS. STITT: We'll waive his presence for that.
(TT1. Vol. 1, pl2-13).

On June 21, 1994, Stitt had Appellant waive his presence
for pretrial notions, wherein she withdrew the Mdtion to
Suppr ess.

MS. STITT: Judge, M. Kornondy will waive his
appearance to be at the notion hearings, and we
would like to put that on the record.

THE COURT: M. Kornondy, do you understand that
you have an absolute right to be present during a
hearing on a notion that pertains to your case”?

APPELLANT KORMONDY: Yes, sir.

THE COURT: And your attorney has advised nme that
you are waiving your right to appear. Do you
under stand these notions and the Court’s ruling on
these notions nmay affect and certainly will affect
the manner and quality in which evidence is
presented and certain other itens that affect your
case?

APPELLANT KORMONDY: Yes.

THE COURT: Let ne ask counsel, do you believe
his presence is necessary or whether he can be of
any assistance to you in the notions that are going
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to be argued in his absence?

MS. STITT: No, Your Honor, nost of the notions
have to do with the constitutionality of the death
penal ty.

(TT1. Vol. |, p136-137).

Agai n, on June 23, 1994, a pretrial conference was
conduct ed wherein Appellant orally waived his presence at
Def ense Counsel’s request.

THE COURT: Do you waive the presence of your
Appel | ant while that explanation is being given?

MR. DAVIS: Yes, sir. | will however, I'IIl be
present on his behal f.

THE COURT: M. Kornondy, do you understand you
have the right to be present when the Court
instructs the jury about the nature of this process?

If you wish to be present, you may. Your attorneys
tell me that they are waiving that, and by that I
take it they mean that your presence would not be of
assi stance to them during that process. You' ve
heard what | intend to say to themand | will not go
beyond what | have told you that | would say in
here. Do you wi sh to waive your presence in the
courtroom while the Court makes those remarks?

THE APPELLANT: If ny attorney wants nme to, |

will.
THE COURT: |Is that a yes.
THE APPELLANT: Yes.
(T1. Vol. |1, p285).

On July 1, 1994, a hearing was conducted on Appellant’s
moti on for continuance w thout the presence of the Appell ant.
(R1. Vol. 11, p296).

Stitt testified at the evidentiary hearing she had no
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recollection regarding the Motion to Suppress or her
conversations with Appellant about the Mdtion (PC-T. Vol. |
pl31-133), except it was her practice to discuss those sort of
matters with her client (PC-T. Vol. |, pl136). 1In contrast,
Appel l ant testified at the evidentiary hearing he becane
aware, for the first time, his Mtion to Suppress was
wi t hdrawn when he reviewed his 3.850 Motion (PC-T. Vol. I
p322). Appellant further testified he wanted his nmotion heard
[PC-T. Vol. Il, p322). This testinony went undi sputed at the
evi denti ary hearing.

Al t hough subject to a harml ess error analysis, the Court

in Kearse, Supra, held that absence of an Appellant from a

pretrial conference wi thout an express witten waiver is
error. The trial court’s order found no prejudi ce because
Appel | ant’ s absence was voluntary and therefore, no prejudice
or deficient performance occurred (PC-R Vol. VI, p953).
Appel | ant was unaware that his counsel intended to w thdraw
his Modtion to Suppress and, therefore, his absence was not
voluntary, especially since he didn't trust his attorneys (PC-
T. Vol. 11, p302-304).
| SSUE | |

WHETHER THE TRI AL COURT ERRED | N FI NDI NG

THAT TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR

ALLOW NG APPELLANT’ S STATEMENTS TO LAW

ENFORCEMENT TO BE | NTRODUCED | NTO EVI DENCE?
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The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland, which requires

an Appellant to plead and denmonstrate: (1) unreasonable
attorney performance, and (2) prejudice.
The trial court correctly states the |egal prem se set

out in Traylor v. State, 596 So.2d 957 (Fla. 1002), regarding

the totality of circunstances in review ng the vol untariness
of a confession (PC-R Vol. VI, p954). The trial court

provi ded a | engthy explanation of the facts he relied upon,
and held that the Modtion to Suppress, if argued, would not
have been neritorious and, therefore, counsel could not be

i neffective.

Whil e the Appellant disagrees with the court’s finding,
and will argue further below, the trial court m ssed the
entire point. The State acqui esced to the suppression of
Appel l ant’s statement and Stitt withdrew the notion w thout
approval or know edge of the Appellant.

Acqui escence to Mdtion to Suppress

Stitt wote a nmenorandumto her file (PC-R Vol. 1V,
p589), which explained the State woul d acqui esce to the
suppression of Appellant’s statenment. M. Edgar (assistant
state attorney) testified at the evidentiary hearing he didn’'t

recol | ect acquiescing to the suppression, but stated, “I would
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trust that Ms. Stitt accurately reflected our conversation in
t he menorandum |If that’'s what she said in the nmenorandum
then |’ m sure that’s what happened” (PC-T. Vol. I, pl8). The
trial court’s order makes no reference to these facts.

Stitt filed the Motion to Suppress on June 17, 1994, with
a hearing scheduled for June 20, 1994 (PC-R Vol. 1, pl0). At
a hearing held on June 21, 1994, Stitt withdrew the Mdtion to
Suppress Appellant’s statenments (RL. Vol. |1, p257).

I n her menorandum Stitt expl ained her reasoning for
wi t hdrawi ng the Motion to Suppress, “The Mdtion to Suppress
was wi t hdrawn because we were fearful because of conments nmade
by the prosecution that they were going to acquiesce to the
motion..ln light of alnobst certain penalty phase, we felt it
better to have before the jury his statement that he was not
the trigger man” (PC-R Vol. 1V, p590).

At the evidentiary hearing Stitt specul ated that she had
i nformed Appellant of the withdrawal of the Mdtion (PC-T. Vol.
|, p131-133). However, the Appellant testified that Stitt did
not tell himshe was going to withdraw the notion or that the
State acquiesced (PC-T. Vol. 11, p322).

On cross-exami nation, Stitt testified she was frightened
about what the State m ght introduce, which affected the

deci sion no to suppress the Appellant’s statenent. This
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strategy was suggested by the State’'s questions. For exanple,
Edgar asked Stitt if she even knew that the State m ght bring
in DNA evidence, call Buffkin, or obtain a continuance. Stitt
answered, “1 was frightened to death that you were going to
continue it and bring the DNA in” (PC-T. Vol 1. 194-195).

However, the record specifically refutes Stitt’'s
responses to Edgar’s questions. On June 21, 1994, Stitt
wi t hdrew the Appellant’s Mtion to Suppress his statenent.

Ni ne days | ater, June 30, 1994, Stitt filed a Mdtion for
Conti nuance, not Edgar (R1. Vol. Il, p293). In that notion
Stitt specifically stated at paragraph 7, “That on Tuesday,
June 27, 1994, Stitt was infornmed by the State Attorney’s
O fice that they intended to introduce DNA evi dence agai nst
Johnny Shane Kornmondy.” Stitt’s own notion states that she
only became aware of possible DNA after she withdrew the
Motion to Suppress.

Further, in Stitt’s Mdtion for Continuance she states in
par agraph 10, “That on June 30, 1994, the defense for Johnny
Shane Kornondy was notified that the co-Appellant, Curtis
Darryl Buffkin, would be offering testinony at trial purported

to be agai nst Johnny Shane Kornondy.” Stitt’s own notion
states she becane aware that Buffkin m ght testify only after

she withdrew the Mdtion to Suppress. On June 21, 1994, the
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date the Motion to Suppress was withdrawn, Stitt was aware
that Buffkin was unavail able for interview because Buffkin had
i nvoked his right to remain silent.

The record refutes Stitt’s evidentiary hearing testinony
that she was “frightened” that the State would continue the
case for DNA. At the hearing held on Stitt’s notion to
continue on July 1, 1994, four days before the begi nning of
Appellant’s trial, Edgar stipulated that he woul d not use DNA,
nor call Buffkin as a witness in Appellant’s case (Rl. Vol.
1, p296), and argued agai nst a conti nuance.

MR. EDGAR: Because of that and | understand that |

t hi nk anybody can understand that, Judge, after what

we’ ve been through. | understand where counsel is

goi ng about this DNA evidence. | don’'t think that

evidence is that inportant to tell these people that

they’ ve got to wait another nonth or week or two or

three, and I’'Il just not use it if that’s what it
takes (R1. Vol. 11, p300).

* * * *x %

MR. EDGAR: ...All I'"mseeing in this case fromthe
beginning to the end is the desire by the Defense to
avoid trial, not prepared for trial. | have bent

over backwards to not even consider evidence before
the jury that would inplicate their client so as to
al l ow these good people to proceed to trial and not
be agoni zing over this anynore. And | think that’s
what we should do. We should keep this thing right
on track (R1. Vol. Il, p312)(enphasis added).

Stitt testified that she didn't discuss the DNA, fibers,
or Buffkin's testinony with Appellant before w thdraw ng the
Motion to Suppress because “I don’t think | knew about them at
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the time” (PC-T. Vol. |, pl99-200). The Appellant testified
that Stitt told himnothing about the procedure of the
suppressi on hearing or prepared himin any way (PC-T. Vol. 11
p323).

The only direct evidence of Appellant’s involvenent in
the offense introduced at trial was his statenent and Long’'s
statenment. Stitt had to appreciate that the Appellant’s
adm ssions woul d be substantially nore damagi ng than that of
Long, who was on crack, received a reward, avoided jail tinme
for violation of probation (unknown to Appellant at tinme of
trial), and was a convicted felon.

I n assessing counsel's performance for purposes of an
i neffective assistance of counsel claim the standard is an

obj ective one and not a subjective one. See Strickland, 466

U.S. at 688; Schwab v. State, 814 So.2d 402 (Fla. 2002).

Prematurely withdrawing the Motion to Suppress is not what a
reasonably conpetent | awer would do, especially wthout

consulting with the client?

L\hen Appel l ant” s counsel suggested at the evidentiary hearing
that Stitt prematurely wi thdrew the Motion to Suppress and
could have waited to introduce the Appellant’s custodi al
statenment in her case-in-chief through Detective Cotton, if

the strategy was still sound and approved by Appellant, the
St ate obj ected and argued, “A defense attorney cannot get a
witness to come on to give the defendant’s statenment. That's

against the rules. That's not a party opponent. The client is
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Trial Court’s Finding Modtion to Suppress Not Meritorious
Assumi ng the State had not acquiesced to the suppression
of Appellant’s statenent, the court’s order fails to consider
much of the record in its conclusion that the nmotion would not
have been neritorious.
The Appellant testified: he was shot at by |aw
enf orcenent, he was bitten nunerous tinmes by the police dog,
he was in pain, he was bl eedi ng, he was not provided nmedi cal
assi stance, he was not offered food or drink, and he was given
a “guarantee” that if he cooperated he would get a | esser
sentence than the co-defendants (PC-T. Vol. 11, p312-321).
The Appellant also testified that the detectives knew about
his injuries because they had himrenmove his clothes and took

pi ctures of his body (PC-T. Vol. 11, p315).

not a party opponent. That’'s well-established Florida Law
(PC-T. Vol. I, pl198). The trial court stated in its order in
footnote 52, at page 11 that the defendant would have to
testify in order to introduce his statement in his case-in-
chief. Both the State and the Court are incorrect. Wile
Section 90.803(18) only permts a statenment against interest
by a party opponent, Section 90.804(2)(C) does not prohibit

t he defendant fromintroducing his own statenment, if: he is
unavail able (privilege constitutes unavail able), and the
statenment is so against his crimnal interest at the time it
was nade so that a reasonable person in the shoes of the

decl arant woul d not have made it unless it were true. Wile a
def endant introducing his own statenment may be unorthodox and
no case on point exists in Florida, Florida's evidence code
permts it. Appellant’s statenment was not excul patory,
because adefendant is presuned to know the | aw and whet her or
not he was the shooter, he was still subject to fel ony nurder.
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Lane Barnett (Appellant’s nother) and Laura Hopkins
(Appellant’s sister) both testified that Detective Allen
Cotton told themthat if the Appellant cooperated, he (Cotton)
woul d “guarantee” it would go easier for the Appellant (PCT.
Vol. 111, p439 and p441). Barnett and Hopkins testified they
observed the Appellant had dog bites, was bl eedi ng, was
crying, and was upset (PC-T. Vol. 1Il, p207 and p234-235).

The trial court’s order found Detective Cotton’s
testinmony credible (PC-T. Vol. VI, p957), and concluded the
Appel l ant’s statenment incredible that Det. Cotton prom sed if
he cooperated he would be allowed to go home (PC-T. Vol. VI,
p957, n44). However, it is unclear how the trial court could
find in footnote 44 at page 9 of its order that Det. Cotton’s
statement does not contradict that of Hopkins. Det. Cotton
deni ed telling Hopkins and Barnett about any guarantees (PC-T.
Vol . 111, p413), yet doesn’t recollect ever speaking with them
(PC-T. Vol. Ill, p407).

The trial court pointed out that Det. Cotton testified he
could only make the cooperation known to the judge (PC-T. Vol.
|11, p422-423). Contrarily, Hopkins and Barnett? stated

ot herwi se. Hopkins also testified Appellant told her that he

The trial court’s order at footnote 44, page 9, is incorrect.
Appellant’s nmother testified to the sane statenment as
Appellant’s sister at Vol. I11, p441l.
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was prom sed that things would go easier on himif he
cooperated (PC-T. Vol. 11, p215). Contrary to the Court’s
finding in footnote 44, Det. Cotton’s statenent is a total
contradiction to the testinmony given by Hopkins and Barnett.
However, the trial court’s order nakes no determ nation as to

their credibility.

| SSUE |11
VWHETHER THE TRI AL COURT ERRED | N FI NDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE FOR CONCEDI NG TO
THE JURY THAT APPELLANT WAS GUI LTY OF BURGLARY
AND ROBBERY?
The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland. An Appell ant

is required to plead and denonstrate: (1) unreasonable
attorney performance, and (2) prejudice. Concession of guilt

by counsel is nore specifically set out in Florida v. Nixon,

125 S. Ct. 551; 73 U . S.L.W 4047 (2004), as it relates to
i neffective assi stance of counsel.

Def ense counsel undoubtedly has a duty to discuss
potential strategies with the Appellant. See
Strickland v. Washington, 466 U.S. 668, 688, 80 L.
Ed. 2d 674, 104 S.Ct. 2052 (1984). But when a
Appel I ant, informed by counsel, neither consents nor
obj ects to the course counsel describes as the nost
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prom sing nmeans to avert a sentence of death,

counsel is not automatically barred from pursuing

t hat course...

A presunption of prejudice is not in order based

solely on a Appellant's failure to provide express

consent to a tenable strategy counsel has adequately

di scl osed to and discussed with the Appell ant.
| d. (enphasis added).

The trial court found no prejudice to Appellant for two
reasons. The first is Stitt “testified at the evidentiary
hearing that she did, indeed, recall telling Defendant about
her strategy of admtting the offenses of burglary and robbery
to the jury” (PC-R Vol. VI, p959). The trial court’s order
cites Volune |, page 173, of the evidentiary hearing
transcri pt.

Actual ly, Stitt testified she believed she did inform
Appellant (PC-T. Vol. I, pl172). \Wen pressed to state what
words she used in the conversation with Appellant, Stitt
stated that she was trying to save his life (PC-T. Vol. 1,
pl73).

Q (By M. Reiter) Do you have a specific
recollection of the conversation which you say you
bel i eve you spoke to M. Kornmondy about?

A. Yes. | told himwe were trying to save his
dam |ife.

Q Okay. That's it?

A. Yes.
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(PC-T. Vol. I, pl172-173). If Stitt’s above testinony at the
evidentiary hearing is credible, as found by the trial court
(PC-R Vol. IV, p960), then Stitt did not tell Appellant she
was going to concede guilt to the jury, only that she told
Appel | ant she was “trying to save his dam life.” Stitt
couldn’t remenber whether Appellant approved of this strategy
or not (PC-T. Vol. I, pl71). The Appellant testified at the
evidentiary hearing that Stitt didn't tell him she was going
to concede his guilt (PC-T. Vol. |1, p306-307).

The trial court’s second stated reason why Appell ant was
not prejudiced by Stitt’s concessions was because the
evidentiary hearing testinony, the trial record, and the
Appel |l ant’ s custodi al statenent explained his participation in
the burglary and robbery (PC-R. Vol. VI, p960). However, the
trial court inappropriately relied upon Appellant’s apparent
guilt to justify Stitt’s failure to consult with Appellant
about the concessions (trial court’s order footnote 58, at
page 13). Only Long testified at trial to any adm ssi ons nade
by Appel | ant.

Additionally, the trial court’s reliance upon Appellant’s
custodi al statement ignores the fact that it was Stitt who
permtted the statement to be introduced at trial in the first

pl ace.
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Regar dl ess of what evidence is introduced at trial, it is
counsel s obligation to test the State’s case. Counsel nust
utilize every legal option in order to require the State to
prove each and every el enent of each offense charged and not
concede Appellant’s guilt wi thout his know edge or
consul tation. Perhaps counsel should have said nothing
instead of throwing in the towel.

As pointed out by this Court in Nixon v. Singletary, 758

So. 2d 618, 623 (Fla. 2000):

It has al so been suggested that absent this
strategy, Ni xon's counsel had no other options. W
di sagree. In every crimnal case, a defense attorney
can, at the very least, hold the State to its burden
of proof by clearly articulating to the jury or
fact-finder that the State must establish each

el ement of the crine charged and that a conviction
can only be based upon proof beyond a reasonabl e
doubt. W thout Nixon's consent to do otherwi se, this
shoul d have been the strategy utilized by defense
counsel .

Justice Wells in his dissent specul at ed:

A |l ess experienced attorney, probably seeking to
avoid criticism- either public, private or

prof essional - would have tried the case
differently, and probably would have | eft no hope at
all for M. Nixon.

|d. at 629.

Stitt was nore than just “less experienced” than
Ni xon”s counsel, since this was her first death case.

She also testified that her friends and the victinis
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friends vilified her for representing the Appellant. Yet,
notw t hstandi ng Justice Wells’ insight, Stitt still conceded
guilt to the jury in the same fashion as Nixon’s attorney,
except she didn't consult with Appell ant about her intention

Florida v. N xon, 125 S.Ct. 551; 73 U . S.L.W 4047 (2004).

Mor eover, there was no substantial conpetent evidence for the
trial court to find Stitt, in fact, informed or consulted with

t he Appell ant about conceding guilt Nixon v. State, 857 So.2d

172, 175 n7 (Fla. 2003)(Overruled on other grounds).

During opening statement, Stitt told the jury the
Appel | ant was guilty of burglary and robbery, and, in effect,
felony nmurder (T1. Vol V. p965-974). Stitt stated to the jury,
“Namely he is guilty of burglary and participating in the
robbery.”

During her closing argunent, Stitt again conceded guilt.

And | told you in opening statenment at the

begi nning of this trial that Johnny Shane Kor nondy

is not totally innocent. He did intend to go there

and to burglarize the house (T1. Vol. VIII, pl1395).

Stitt’s explanation to the jury hel ped support the
State’'s case of felony nurder.

What your verdict nust do is to reflect the truthful

and honest eval uation of the evidence and to
det erm ne what Johnny Shane Kornmondy did or did not

do. It’s your job to determ ne what he intended to
happen and what he did not intend to happen (T1.
Vol . VIII, pl1l393).
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Now your decision is to decide on the question of
felony nmurder. | ask you to review all of the
evidence, to review all of the testinmony, to rely on
your own recollections as jurors. Eval uate what
Shane Kornondy i ntended to happen when they entered
that house and if you do that, it’s ny belief that
you will return an honest, a true and fair verdict
(T1. Vol. VIII, pl399).

The facts in the instant case are substantially nore

egregious than that in Nixon v. State, 857 So.2d 172 (Fla.

2003), because Nixon’s counsel informed himof his intentions
and was an experienced capital attorney.

In the instant case, Stitt did not nmention anything about
sparing Appellant’s life in her opening or closing statenent,
nor did she testify at the evidentiary hearing that that was
her strategy for concedi ng Appellant’s guilt.

| SSUE |V
VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO
| MPEACH THE STATE S W TNESSES?

The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland v. Washi ngton,

466 U.S. 668 (1984). The Strickland Court requires an
Appel l ant to plead and denpbnstrate: (1) unreasonabl e attorney
performance, and (2) prejudice.

WIlliam Long —

The trial court’s order sets out sonme of the facts
established at trial about how Stitt inpeached Long, and found
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t hat “Defendant has failed to show how he was prejudiced by
trial counsel failing to ask this one specific question
(Long’s felony conviction), and is therefore not entitled to
postconviction relief on this basis” (PC-R Vol. VI, p962).
Qut side the presence of the jury it was established that Long
was, in fact, convicted of a felony (TT. Vol. VII, pl179-
1180) .

At trial the Court instructed the jury that they should
consi der whether it was proved that the w tness had been
convicted of a crinme when considering reliability of a witness
(TT. Vol. VIII, pl458). Inasnuch as the jury was specifically
instructed on this issue, one has to assune that the jury
woul d follow the | aw and woul d have given weight to the fact
that Long was a convicted felon, which was not presented.

Further, and perhaps nore inportant, Long lied at trial
and the evidence to prove Long’s lie was available to Stitt,
but she did not obtain a copy of Long' s probation file.

At trial neither the State nor the Defense asked Long if
he had been convicted of a felony (TT1. Vol VII, pl184-1199).

When asked at the evidentiary hearing why she did not inpeach
Long with his crimnal record, especially since she had just
received it, Stitt had no specific response (PC-T. Vol. 1,

p175).
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In addition Stitt failed to inpeach Long with his deposition
testimny. On two occasions during trial, Long stated, “The
only way they would catch the guy that shot M. MAdans was if
t hey were wal king right behind us” (R1. Vol. VII, pl1186) and
“The only way they would catch the nman that shot M. MAdans
was if they were right behind us. Word for word, that’s what
he said” (RlL. Vol. VII, pl1201). However, Long’ s deposition
testinony was different. He stated, “Yeah, the only way they
can catch the guy that they did this is if they were wal ki ng
behind us right now (Long deposition, page 8, on Dec. 7,
1993). According to Long’'s deposition testinony, Appellant
did not say, “shot M. MAdanms,” he stated M. Kornondy said,
“the guy that they did this.”

Further, Appellant testified at the evidentiary hearing
that Long’s recollection was incorrect. He testified he told
Long “if he want to catch the ones who was involved in that he
woul d be wal ki ng behind us right now (PC-T. Vol. |1, p340).

Because Sitt did not obtain Long’s court file for his
viol ation of probation, she was unaware of Long’'s lies at
trial.

At the evidentiary hearing Long testified he was told
that initially his bond was set at $20,000 (PC-T. Vol. |

p54), which the Warrant confirns, and was reduced to $5, 000
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(PC-R. Vol. V, p848-850). However, Long did not pay any of the

bond (PC-R. Vol. IV, p580-581), but was still released (PC-T.
Vol. |, p59-60). At the Evidentiary hearing Long testified,
“I'f 1"’mnot m staken, | got out on pretrial release. | went

straight fromthe jailhouse across the street and signed up
for it, I know (PC-T. Vol. I, p59). At trial Stitt did not
ask and Long did not nmention he had a $5,000 bond that he did
not have to pay to get out of jail. Edgar asked Long if he
went to jail, and Long stated he did, but signed his own bond
to get out (TT. Vol. VII, pl1197). There was no nention of the
unpai d $5, 000 bond at the trial

At the trial, Long stated he did not want to go to jail,
that’s why he asked Chris Roberts to repeat to | aw enforcenent
what Long told Roberts (TT1. Vol. VII, p1196). At trial,
Stitt asked Long if |aw enforcement made him a deal so he
woul dn’t have to go to jail. Long stated that the only
prom se made to himwas he wouldn’t be | ocked up wi th Kornondy
(TT1. Vol. VII, pl196). However, at the evidentiary
hearing Long testified:

Q They were saying they weren’t going to arrest
you. What el se?

A. Yes, sir, they were just going to talk to ne
and find out what | knew. When | got down there,
t he prosecuting attorney or sonething said that
everything nore or less that | had said wasn't good
enough, he needed ne to wear a wire. | said, well,
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| really don’'t care to wear a wire. He said, well
either you're going to wear a wire or you' re going
to go across the street.

Q |I’msorry?

A. He said | was going to do what had to be done
or nore or less | was going to go to jail.

(PC-T. Vol. |, p55-56). Long s evidentiary hearing testinony
contradicts his trial testinony about not being prom sed that
he wouldn’t go to jail. Wether Long was arrested or not, he
believed that if he wore a wire he wouldn’t be arrested.
Neither Stitt nor Edgar questioned Long with any detail about
his arrest or wearing a wire.

Another lie Long told at trial was a response to M.
Edgar’s question:

Q And no one spoke up on your behalf on any
vi ol ation of probation.

A. No.
(TT. Vol. VII, p1197-1198).
However, at the evidentiary hearing, Long stated:

Q Did you have conversation with M. Hall or
M. Cotton regardi ng your prosecution or anything
that it would do for you?

A. When it cane up when they gave nme the Public
Defender’s Ofice, | called and they figured out it
was going to be a conflict of interest. They gave
me Peter W Mtchell as a court-appointed attorney.
| went and nmet with him He told nme to pack ny
t oot hbrush I was going to jail for violation of
pr obati on.
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| called Allen Cotton and he told me if | —

Q I'’msorry?

A. | contacted Allen Cotton. He said if | ran
or did not show up for court, that he would find ne,
whi ch is understandable. He told ne to go to court.

| went to court. He stood up beside ne, he talked
to the judge, and the judge put ne on six nonths’

community control. And | conpleted it with flying
colors. Never had any probl ens what soever.

(PC-T. Vol. |, p60-61).

Stitt’s inadequate investigation and failure to inpeach a
key state witness with a prior felony conviction, as well as
not revealing benefits the witness received fromthe State,
fell bel ow expected standards. This underm ned the confidence

in the outcone of the trial State v. G bson, 557 So.2d 929

(Fla. 5'" DCA 1990).

Pursuant to Appellant’s newy discovered evidence claim
the trial court considered some of the above facts in its
order at page 43 (PC-R Vol. VI, p990-994). While Appellant’s
3.851 Motion did not technically express the above facts as
i neffective assistance of counsel, the facts were expressed in
Appel l ant’s Amended 3.851 Mdtion as newy di scovered evidence.

The State was aware of the facts Appellant intended to visit
and did not object during the evidentiary hearing. Therefore,
the trial court should have viewed the facts as they rel ated

to counsel’s ineffective performance, as should this Court.
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Cecilia McAdans —

The trial court’s order restates Stitt’s testinony that she
was never told by the court to take it “easy” on Ms. MAdans (PC-
R. Vol. VI, p963).

The trial court’s order, at page 16, explains that Stitt
“testified that she did not call Deputy Scherer as an
i npeachnment witness to Ms. MAdans’ testinony because she did
not know of any material differences between Ms. MAdans’
trial testinmony and her previous statenment given to the
deputy” (PC-R. Vol. VI, p963).

However, M. Davis (co-counsel of Stitt) was aware of
potential inconsistencies.

Q (By M. Reiter) You were present at M.

Buffkin’s trial during the testinony of Ms.

Mc Adans ?

A. | don’'t have a specific recollection of that.
I know | had planned on being there because there

was sone confusion as to whether or not which

partici pant was in what room and what rol e each one

pl ayed. There were inconsistent versions floating

around and | know | had intended on being there...

(PC-T. Vol. Il, p291). The trial court’s order makes no
menti on of what Davis knew about inconsistent statenents.
Further, Davis was aware of the strategy he and Stitt would
use in exam ning Ms. MAdans. Although Davis didn't use the

term “easy,” he did use the term “delicate.”

Q (By M. Edgar) M. Davis, you never told
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anyone in this case that you were told by Judge
Kuder that you were to back off or to not go hard on
Cecilia McAdans?

A. No, sir.

Q That didn't happen did it?
A. Not that |’ m aware of.
Q

. Judge Kuder didn't tell you anything |ike
t hat ?

A. No, sir.

Q If the defendant’s nother and sister said
that you and Ms. Stitt visited themand told them
that, that would be untrue wouldn’'t it?

A. That is correct. And M. Edgar, nmay | just
to shed nore light on this, you know, this my have
come up in the context of in terms of cross-
exam ning Ms. McAdans in ternms of tactics used in
the courtroom and the manner of cross-exan ning her,
we may have di scussed in the presence of M.
Kornmondy or either his famly that it was a delicate
matter, that this |ady had been through a severe
traumati c experience and that it was going to be
difficult to cross-exam ne her considering what she
had been through. So that may be where that cones
from |’mnot sure.

Q And it was your strategy as probably pretty
much el ementary strategy not to alienate the jury by
attacking this witness, Ms. MAdans, this victinf

A. That is correct. There was no doubt that
she had been the victimof a heinous crinme that was
uncontroverted and both — | recall M. Stitt and |
di scussing that, you know, we will have to proceed
very carefully with this woman given all that she
had been through.
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(PC-T. Vol. Il, p282-283). Wile Stitt and Davis were
concerning thenselves with being “delicate” and not alienating
the jury, they forgot about their obligation to the Appellant;
test the State’'s case. It was their duty to expose any fl aws
in Ms. MAdans’ recollections. They could have done that
“delicately.”

As to Deputy Scherer’s deposition, the trial court
referred to the credibility of his deposition testinony rather
than its content regarding inconsistencies by Ms. MAdans.
The trial court stated, “Defendant has not denonstrated that
Scherer, who was not an investigator, was trained to conduct a
proper interview or to take proper notes, nor has he shown
t hat Scherer hinself had confidence in his recollection of
Ms. MAdans’ statenment” (PC-R Vol. VI, p9640-964). Edgar
was present at Deputy Scherer’s deposition, and, in fact,
cross-exam ned Deputy Scherer (PC-R. Vol. V, p854-867). |If
Edgar had been concerned about Deputy Scherer’s abilities,
Edgar coul d have asked those questions during the deposition.

He didn’t.

Deputy Scherer was the first |law enforcenment officer at
the scene on July 11, 1993 (PC-R Vol. V, p855). Deputy
Scherer questioned Ms. MAdans at that time (PC-R Vol. V,

p856), and sone of her answers reflect inconsistencies with
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her trial testinmony. Stitt did not call Deputy Scherer at
trial, nor did she question Ms. MAdans about her statenent
to Deputy Scherer. Stitt’s explained at the evidentiary
heari ng she was unaware of any material differences (PCT.
Vol . |, pl82).

The follow ng excerpts represent Ms. MAdans’ statenents to
Deputy Scherer, as well as her testinmobny at trial regarding the
sane subject matter
TRI AL TESTI MONY - Ms. MAdanms testified that she was sexually
assaulted on the toilet in the master bedroom bath and on the fl oor

in the vanity area of her home (TT1. Vol. VI, pl074).
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TIM SCHERER S DEPOSI TI ON - Deputy Scherer testified that Ms.
McAdanms told himthat the sexual assault occurred on the bed
(PC-R. Vol. V, p859).

TRI AL TESTI MONY - M's. MAdans testified the first shot she
heard canme fromthe kitchen and the second shot she heard cane
fromthe bedroom (TT1. Vol. VI, pl080-1083).

TIM SCHERER S DEPOSI TI ON - Deputy Scherer testified that Ms.
McAdans told himthat the first gunshot she heard was in the
bedroom and the second gunshot came fromthe kitchen (PCR
Vol . V, p860).

TRI AL TESTI MONY - Ms. MAdans testified only one individual
was in the bedroomw th her when she heard the gunshot that
came fromthe front of the house (TT1. Vol. VI, P1080-1083).
TIM SCHERER' S DEPOSI TION - M's. MAdans told himthere were
two assailants in the bedroom when the gunshot was fired in

t he bedroom (PC-R. Vol. V, p860).

TRI AL TESTI MONY - M's. MAdans testified that one of the
assailants, while in the bedroom had a cloth wapped around
his head and that the cloth did not cover his face. She
further testified that he had nousy brown, stringy hair to his
col | arbone (TT1. Vol. VI, pl076).

TIM SCHERER S DEPOSI TION - Ms. MAdans told himthat the

ot her two assailants, not Buffkin, had on a hood or masks (PC-
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R. Vol. V, p858). She also could not identify their clothing
ot her than they were dark and wore a ski mask or hood (PC-R
Vol . V, p861).

TRI AL TESTI MONY — Ms. MAdans testified at trial that three

i ndi vidual s raped her (TT1. Vol. VI, pl088).

TIM SCHERER S DEPOSI TI ON — Deputy Scherer testified that Ms.
McAdanms told himthat two individuals raped her (PC-R Vol. V,
p860) .

The trial court’s order was fixated upon the fact that
Deputy Scherer didn't testify at the evidentiary hearing or
that Ms. McAdans wasn’'t called at the evidentiary hearing.
Neither one’s testinony at the evidentiary hearing would have
aneliorated Stitt’'s failure to i npeach Ms. MAdans at trial

Deputy Scherer’s deposition and report were avail able at the
time of trial, which is when Ms. MAdans shoul d have been
i npeached. The trial court erroneously found that Stitt’s
failure to i npeach Ms. MAdans was not ineffective. The

court’s conclusion is wong. See Kegler v. State, 712 So.2d

1167 (Fla. 2" DCA 1998).

Trial counsel's failure to inpeach Caraballo with
the statenents he nmade on the night of the nurder
was not reasonabl e under the circunstances of this
case. Caraballo did not nmention Kegler or the
version of events he testified to at trial until
Sandra Thomas cane forward five nonths after the
murder. Up until that tinme, he asserted that two nen
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who he could not identify had shot the victim This

is a significant contradiction in Caraballo's

position. There is a reasonable probability that the

result of Kegler's trial would have been different

but for counsel's failure to bring this information

to the jury's attention. (enphasis added).

The trial court also concluded (specul ated) that even if
Stitt attenpted to i npeach Ms. MAdans the verdict would not
have been different at either the trial or penalty phase (PC-
R Vol. VI, p964). The trial court cites the wong standard;
The standard is reasonable probability the result would be
different I1d.

The trial court found no prejudice on two grounds. Ms.
McAdanms’ testinony was clear, affirmative, and very credible
at trial (PC-R Vol. P964). The trial court’s opinion as to
the quality of Ms. MAdans’ trial testinmony and its
specul ation that the jury would not dism ss her testinony over
Deputy Scherer’s is beside the point (PC-R Vol. V, p965).
The trial court should have focused on the reasonabl e
probability of a different result if the jury believed Deputy
Scherer’s testinmony, which questioned the accuracy of Ms.
McAdanms’ recol | ection.

The trial court’s order asserts that Appellant would

still have been found guilty and sentenced to death, even if

he wasn’t the shooter (PC-R Vol. V, p965). This assertion
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was based upon the fact that a jury found Hazen (co-defendant)
guilty and al so sentenced himto death. The trial court’s
order states Hazen’'s sentence was overturned because he was
nmerely a “follower,” while Appellant was an instigator (PC-R
Vol . V, p965).

In its assessnment, the trial court correctly states that
the trial evidence infers Appellant was an instigator prior to
entering the McAdans’ residence, since his vehicle was used,
and he received proceeds fromthe crime. However, the trial
records also establish M. Hazen received proceeds of the
crime, raped Ms. MAdans, threatened to bl ow her head off,
and |ied about his participation in the crinmes during his
trial.

VWi | e Appel | ant may have been the driver of the vehicle,
Appel | ant was not previously aware of Buffkin' s intent to
burgl ari ze an occupied dwelling. According to Buffkin's
evidentiary hearing testinony, and Appellant’s statenent,
robbi ng an occupied dwelling was solely Buffkin's idea (PC-T.
Vol. |, p78-79). To denpbnstrate Appellant’s lack of intent to
burgl ari ze an occupi ed resi dence, consider the foll ow ng:

When Buffkin exited the vehicle to enter the MAdans’
resi dence, he had to urge Appellant and Hazen to follow *“cone

on, conme on, come on” (PC-R Vol. 1V, p602-603); when Buffkin
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entered the garage, Appellant and Hazen remai ned outside by
the front of the garage (PC-R Vol. 1V, p604). The Appell ant
and Hazen did not go into the garage until after M. MAdans
answered the door, and Buffkin called out urging them forward
(PC-T. Vol. p605). This clear hesitation confirms that
Appel  ant and Hazen were wary about entering the residence.
Ot her than Ms. MAdanms’ questionable recollection at
trial, no evidence was presented at any of the two trials or
evidentiary hearing that Appellant raped Ms. MAdans.
Appel | ant offered his DNA again (PC-T. Vol. Il, p338) to
establish he didn’'t rape Ms. MAdans. Although, Edgar
asserted that he possessed DNA, he failed to introduce it at
trial or at the evidentiary hearing. Hi s statenents to the

contrary are unsupported by his failure to produce any DNA

evi dence that the Appellant raped Ms. MAdans. However,
Hazen admtted to raping Ms. MAdans (PC-T. Vol. |, pll4), as
did M. Buffkin (PC-T. Vol. |, p88). Wile Appellant may be

nore cul pabl e than Hazen before entering the M Adans’

resi dence, the evidence establishes that Appellant was | ess
cul pabl e than either Buffkin or Hazen after entering the
resi dence, which is when M. MAdans was killed and Ms.
McAdanms was raped.

Notwi t hstanding the trial court’s finding, Appellant was
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prejudi ced twi ce by counsel’s failure to inpeach. First, the
State acqui esced to the suppression of Appellant’s statenent
to | aw enforcenent. Based upon what was introduced at trial,
and wi t hout Appellant’s statenment, the only direct evidence

pl aci ng Appellant at the scene was Long’s testinmony. The |ack
of credibility of Long’ s testinony has already been expl ai ned
above.

Second, M's. MAdans’ prior inconsistent statenents would
have established that her menory was distorted and rendered
unreliable due to the trauma she endured. The inpeachnment of
the State’s key witnesses and the | ack of Appellant’s
statenment woul d have reasonably resulted in a different
out cone.

Further, Stitt’s failure to inpeach the State s key
wi t nesses could have had a profound effect on the penalty

phase, as well as the guilt phase. In Smth v. Wainwight, 741

F.2d 1248 (11'" Cir. 1984), the Court stated:

The failure of counsel to use the statenents to

i npeach the Johnsons may not only have affected the
out come of the guilt/innocence phase, it nmay have
changed the outconme of the penalty trial. As we
have previously noted, jurors my well vote against
the inmposition of the death penalty due to the

exi stence of "whinsical doubt.” In rejecting the
contention that the Constitution requires different
juries at the penalty and guilt phases of capital
trial, we stated:
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The fact that jurors have determned guilt beyond a
reasonabl e doubt does not necessarily mean that no
juror entertained any doubt whatsoever. There nmay be
no reasonabl e doubt -- doubt based upon reason -- and
yet sonme genui ne doubt exists. It may reflect a nere
possibility; it may be but the whinmsy of one juror or
several . Yet this whinsical doubt -- this absence of
absolute certainty -- can be real.

| SSUE V
WHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE I N FAI LI NG TO MOVE FOR
DI SQUALI FI CATI ON OF JUDGE KUDER AND TO W THDRAW
FROM REPRESENTATI ON BEFORE THE FI RST TRI AL?

The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland. An Appellant

is required to plead and denonstrate: (1) unreasonable
attorney performance, and (2) prejudice.
Di squalification of Judge -

Judge Kuder informed all three defendants of his
relationship with M. MAdans and that Judge Kuder’'s w fe
worked for the State Attorney’s Ofice (R1L. Vol. |, pl6-20).
In its order, the trial court acknow edged at the evidentiary
hearing that Stitt admtted she advised Appellant not to seek
di squalification of Judge Kuder (PC-R Vol. VI, p966). The
trial court found Appellant failed to denonstrate any bias on
the record while Judge Kuder presided over the trial and

t herefore Appellant failed to show how counsel was deficient
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(PC-R Vol. VI, p966). Appellant concedes that he has not
shown any specific instance where Judge Kuder expressed bias
on the record.

However, Kevin Beck (M. Buffkin's trial attorney)
testified that he had informed Stitt that Judge Kuder sought
“good press” froma journalist (PC-T. Vol. |, p35) off the
record. The attorneys in Buffkin's case approached Judge
Kuder off the record about the journalist (PC-T. Vol. |, p37).
Beck inforned Stitt of this event (PC-T. Vol. |, p38).

It is Appellant’s contention that Stitt had uncl ean hands
(conflict of interest discussed below) and was in no position
to request or advise Appellant to waive Judge Kuder’s
conflict, especially since she didn't believe Judge Kuder
coul d waive the conflict.

At a hearing held on October 28, 1998, (R2. Vol. |, p22),
Stitt argued to the Court on two occasions that she believed
Judge Kudger’s conflict was not wai veabl e.

MS. STITT: Right. | think in this situation,

that the conflict is so clear and so not waiveabl e

that the Court may have ruled differently if this
were the conflict...(R2. Vol. |, p56-57).

* * % %

MS. STITT: Judge you know, Ronnie and | are
ready to try the case. W have our expert. W're
schedul ed to have Russ depose him W're ready to
go. You know, we, too, have conpassion for the
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victimand the victinms famly. How could you not?
My concern is like M. Edgar’s. |If it gets to

anot her counsel, it’s going to nean a delay. This

is not your ordinary case. This is not an ordinary

— even an ordinary death case. M concern, as is

M. Edgar’s, is to have an error-proof/free

proceedi ng, and | just don't think these things are

wai veable. (R2. Vol. I, p70).

Based upon Stitt’'s argunent that Judge Kuder’'s conflict,
as well as her own, was not waivable, she either made a
m srepresentation to the court or she incorrectly advised
Appel l ant to waive the conflicts she believed were
unwai veabl e.
Ms. Stitt’s Conflict of Interest - Li ke judges, our justice
system does not demand that |awers discard their feelings,
beliefs, and prejudices, only that they put them aside for the
benefit of their clients. At times, however, human nature
overrul es even our nobst sincere attenpts at acconplishing what
our mnds dictate. But in order to uphold our requirenent of
zeal ous advocacy and loyalty to the client, an attorney should
not be permtted to deny the effects of those conflicts nerely
by going through the notions and then asserting that the
conflict had no effect. The results of those conflicts are
inherent in this case, regardless of Stitt’s proclained

denials. While it is understandable how Stitt nmay have been

affected by this case, given her personal feelings, as shown
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bel ow, she shoul d have demanded her enpl oyer renmove her from
this case, or, at the very least, informthe trial court about
her conflict of interest on the record.

The trial court’s order reiterates Appellant’s claimthat
Stitt’s conflict of interest included, anong other issues,
that “her lack of action was inspired by her own personal
prej udi ce agai nst the Defendant” (PC-R. Vol. VI, p965).
However, the order fails to discuss the specific events shown
by Appellant contained in the record and established at the
evidentiary hearing. Contrary to Stitt’s own adm ssion at the
evidentiary hearing that her relationship with M. MAdans was
a potential conflict (PC-T. Vol. I, pl153), the trial court
found no conflict of interest existed (PC-R Vol. VI, p967).
The trial court is incorrect.

The actions and om ssions of Stitt, explained bel ow,

suggest that she had a conflict of interest Hunter v. State,

817 So.2d 786 (Fla. 2002).

At the evidentiary hearing Stitt testified as to her
personal feelings about representing Appellant. “1 would have
been off that case |ike a shot because | didn't want to be on
it inthe first place” (PC-T. Vol. I, pl6l), “I wanted off
M. Kornmondy’'s case. | really — it was unpopular with not only

M. MAdanms’ group that | went to high school with, | was
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getting calls fromny group that I went to high school with,
you know, how can you defend him.” (PC-T. Vol. |, pl191). “I
got phone calls, and it was also — you know, my name had been
in the paper. | ran into people at social functions. It mde
nme feel pretty creepy” (PC-R Vol I, pl199). She further
testified that she had no synpathy for Appellant (PC-T. Vol.
|, p183).

Stitt’'s personal feelings about this case, whether she
acknow edged it or not, affected her performance, and
ultimately prejudiced Appellant: (1) this was Stitt’'s first
death case as lead chair (PC-T. Vol. |, pl128), (2) she had a
conflict of interest, which doesn’'t appear on the record until
resentencing in 1998 (see below), (3) she withdrew the Motion
to Suppress wi thout consulting with or obtaining perm ssion
from Appellant (PC-T. Vol. |, pl131-133, 136), (4) she
conducted nunmerous hearings in the absence of the Appell ant
without a witten waiver, (5) she conceded Appellant’s guilt
of felony murder w thout consulting with or obtaining
Appel l ant’ s pernission, (6) she failed to obtain avail able
records to inpeach WIlliamLong - a key witness for the State,
and (7) she failed to inpeach Ms. McAdans with avail abl e
i nconsi stent statenents.

Stitt had an obligation to informthe Court, on the
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record, of any potential conflict of interest Cuyler v.
Sul livan, 446 U.S. 335 349; 64 L.Ed. 2d 333; 100 S.Ct. 1708
(1980) ( Def ense Counsel have an ethical obligation to avoid
conflicting representations and to advise the Court pronptly
when a conflict of interest arises during the course of
trial).

Stitt testified at the evidentiary hearing she believed

she informed Judge Kuder and Edgar early on about her

relationship with M. MAdans in chambers (PC-T. Vol. |, pl55-

156).
Q Do you have a specific recollection of when
it was before it cane back the second tine, talking
about the first trial now —

A.  Uh-huh (indicating affirmatively).

Q — what hearing you appeared at where you
told the court of your potential conflict in the
case?

A. | know it was early on. | know M. Edgar

was aware of it because | spoke with himabout it.

Q You spoke with M. Edgar?

A.  Uh-huh (indicating affirmatively).

Q It seens to ne it was a chanmbers conference,
if I remenber correctly, and I’mnot sure that | do.

| al so spoke to Judge Kuder about it, and told him

about my tangential relationship with M. MAdans.
And | also had a discussion with M. Kornmondy about
it.

(PC-T. Vol. |, pl55-156).
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Excerpts fromthe record bel ow support the assertion that
Stitt failed to report, on the record, the public defender’s
conflict of interest, or hers, until 1998.

On March 4, 1994, the Appellant wote a letter to Stitt
(PC-R Vol. IV, p588) asserting a conflict, and a letter to
the court on March 10, 1994 (PC-R Vol. 1V, p592) requesting
t he Public Defender’'s Ofice be renoved fromhis case because
of a conflict. On March 21, 1994, Judge Kuder and his judicial
assistant wrote letters to Appellant (PC-R Vol. 1V, p592-593)
inform ng himof a hearing on the issue to be held on March
30, 1994. Although the clerk’s docket nmakes reference to a
heari ng on Appellant’s request for substitution of counsel
bei ng deni ed, Appellant’s counsel could find no transcript of
such a hearing. Judge Tarbuck’s order makes reference to these
letters (PC-R Vol. VI, p969), but dism sses them for |ack of
specificity. Wiile the Appellant informed the court of a
general conflict in his letters, Judge Kuder never asked Stitt
if she had a conflict or if the public defender had a
conflict.

Moreover, if Stitt is credible, as found by Judge Tarbuck
(PC-R Vol. VI, p967), then Judge Kuder and Edgar were aware
of Stitt’s relationship with the victimand failed to confront

Stitt or Appellant on the record until 1998.
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Even if Judge Tarbuck’s finding that the letters |ack
specificity is correct, Judge Kuder was put on notice of a
potential conflict by Stitt in chanbers and failed to inquire
of counsel on the record.

SECOND PENALTY PHASE PRE- TRI AL RECORD

A hearing was held on May 14, 1998, on Appellant’s notion
to dism ss the Public Defender’s O fice. Judge Kuder asked
Appel lant to specify what conflict he was conpl ai ni ng about.
He was unable to articulate any (R2. supp. Vol. |, p93).
However, Stitt knew about her relationship with the victim and
t he sinultaneous representation of Long by the Public
Def ender’s Office and she didn’t nention it to the Court. If
the Court was aware of the conflicts, as stated by Stitt, the
Court failed to mention it.

Anot her hearing was held on July 21, 1998, wi thout the
presence of the Appellant (R2. supp. Vol. |, pl47). Edgar
commented that Stitt had known the victimfrom high school
(R2. supp. Vol. I, pl47). This was the first time the record
shows Stitt’s relationship with the victim The trial court
was present when Edgar nentioned this and the Court made no
comment about that fact whatsoever (R2. supp Vol. |, pl47).
Stitt stated to the court, “You know, | don’t renmenber whether

we put it on the record about my going to high school with the
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victimor not. | know it was discussed with M. Kornmondy” (R2.
Supp. Vol. 1, pl51).

Agai n, the Court made no coment. Either the Court was
oblivious to her statenent, or he nust have already known
about Stitt’s acquaintance with the victim The Court did not
ask Stitt about her statenent, even though a hearing about the

issue of Stitt’s conflict was held previously on May 14, 1998.

Judge Tarbuck found Stitt’s testinmony credible that she
i nformed Appellant of her relationship wwth M. MAdans, and
that her relationship did not anount to a conflict, and
t herefore, could not have prejudiced Appellant (PC-R Vol. VI,
p967). First, prejudice is not the standard. Second, Stitt’'s
credibility, especially her selective nmenory, should be
substantially questioned. She could barely renenmber anything
about the case during direct exam nation (PC-T. Vol. |, pl25-
185). Common sense dictates if Appellant knew of Stitt’'s
relationship with the victimor that the public defender
represented Long at the same tinme, he would have expressed
themin his 1994 letters, in his notion, and testified to
those facts at the May 14, 1998 heari ng.

The Appellant filed a Motion to Disqualify Judge Kuder

(R2. Vol. 1, p89-91) and another Modtion for Substitution of
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Counsel (R2. Vol. I, p92-93) in October 1998. A hearing was
conducted on the notions on October 28, 1998 (R2. Vol. |, p22-
88) .
At that hearing, Stitt was questioned about her potenti al
conflict and whether she infornmed the Appellant or the Court.
The relevant portions of that inquiry are as foll ows:
Q Now, did you convey to M. Kornondy your
prior relationship and whether or not you knew M.
Gary McAdans?
A.  Yes, | did.

Q At sone point?

A. When | was first appointed to represent M.

Kor nondy, when M. Kornondy was noved to the Santa
Rosa County Jail, | have notations in my file of the
times that I went and spoke with him And that was
one of the first things that we tal ked about, was
that | had known M. MAdans, that | considered us
to be acquai ntances. W tal ked about that conflict.

M . Kornondy advised nme that at that tine he felt
confortable. | assured him as an officer of the
Court, that | would do the job that |’ve been
appointed to do, and at that time he felt
confortable with it.

Q Okay. Did you ever raise this issue and
have it put on the record?

A.  No, | never.
Q During any proceedi ngs?

A. | didn’t think that there was a reason to do
t hat .

(R2. Vol. I, p31-32).

The Appel |l ant was al so questioned at that hearing
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concerning his Mdtion to Substitute Counsel. When asked if he

remenbered Stitt informng himof her relationship with M.

McAdans, he stated, “lI don’t remenber being aware,” “.if she
tal ked to me about it..,” “.1 don’t remenber talking about it..”
(R2. Vol. I, p22-51).

Appellant wote a letter to Stitt inform ng her he was
going to ask the court to disnmiss the Public Defender’s O fice
due to a conflict of interest on March 4, 1994 (PC-R. Vol. 1V,
p588).

It is quite clear Stitt, Edgar, and the Court had
know edge early on in the proceedings of the conflicts, but
failed to report it on the record. These conflicts suggest at
| east, that Stitt’s performance was affected by her personal
feelings, and therefore, prejudiced Appell ant.

Publ i c Defender’s Sinmultaneous Representation of WIIliam Long
- In its order denying Appellant’s 3.851 Mtion, the Court
concluded that the dual representation of Long and Appell ant
did not constitute a conflict of interest, nor has Appellant
shown any prejudice (PC-R Vol. VI, p968). The trial court’s

finding is wong. See Lee v. State, 690 So.2d 664 (Fla. 1° DCA

1997) (di scussed further below); Guzman v. State, 644 So.2d 996

(Fla. 1994)(a trial court is not permtted to reweigh the

facts considered by the public defender in determ ning that a
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conflict exists. This is true even if the representation of
one of the adverse clients has been concl uded).

Long’s court file reflects that M. Joseph Kirkland
(assi stant public defender) was originally appointed to
represent Long on Decenber 4, 1992. Kirkland appeared on
Long’s behal f on January 19, 1993. Kirkland was again
appointed to represent Long for his violation of probation on
August 20, 1993(PC-R. Vol. V, p842). On Septenber 9, 1993,

Ki rkl and generated a nenorandum inform ng M. Earl Lovel ess,
chi ef assistant public defender, that he represented Long and
sought advice about withdrawing fromLong’s case (PC-R \Vol.
IV, p591). Kirkland w thdrew on Septenber 16, 1993 (PC-R
Vol . V, p843).

At the evidentiary hearing Lovel ess agreed that the
Public Defender’s O fice sinultaneously represented Appell ant
and Long (PC-T. Vol. 11, p387). He further testified the
office policy is to retain the case with the client who had
the | ongest relationship with the public defender. Loveless
agreed that Long had, in fact, had the | onger relationship
with the Public Defender’s Office. However, because Lovel ess
bel i eved that Kirkland had not spoken with Long about his
vi ol ati on of probation, the public defender withdrew fromhis

case (PC-T. Vol. 11, p383-384). It nust be renenbered that
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Long assisted | aw enforcenment by wearing a wire just prior
bei ng represented by the Public Defender’s Office.

The order denying the 3.851 Motion cites Lovel ess’
evidentiary hearing testinony as support, “.the Public
Def ender’s Office was assigned to represent M. Long after the
Public Defender’'s O fice had already established an attorney-
client relationship with Defendant. No real work had begun on
M. Long' s case; Loveless testified that the assistant public
def ender assigned to Long’s case had not even spoke with M.
Long when the conflict was discovered” (PC-R Vol. VI, p967-
968) .

In actuality, the record reflects that Lovel ess’
statement was a result of perusing the public defender’'s file
sone tinme ago and not froma face-to-face conversation with
Kirkland (PC-T. Vol. 1l, p.383). Loveless testified he hadn’t
reviewed Long’s court file. Long testified he called the
Public Defender’s Office and it was determ ned that a conflict
existed (PC-T. Vol. |, pl160-161), therefore, it is obvious
Long spoke to soneone in the Public Defender’s O fice about
hi s case.

The trial court’s order also fails to discuss Lee v.
State, 690 So.2d 664 (Fla. 1% DCA 1997), the facts of which

are simlar to the case at bar, which coincidentally involved
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Lovel ess.

When Defense Counsel nekes a pretrial disclosure of

a possible conflict of interest with the Appell ant,

the trial court must either conduct an inquiry to

determ ne whet her the asserted conflict of interest

will inpair the Appellant's right to the effective

assi stance of counsel or appoint separate counsel.

Hol | oway, 435 U.S. at 484, 98 S.Ct. at 1178-79. In

this case, there can be no doubt that attorney

Lovel ess and the Appellant had an actual conflict of

interest. Attorney Lovel ess had personally

represented a primary w tness agai nst the Appell ant

in the past and his office had also represented that

wi t ness about the time he was assisting |aw

enforcenment officers in their effort to obtain a

confession fromthe Appellant.

In Lee Loveless inforned the trial court of his potenti al
conflict. In this case, it is undisputed fromthe record Stitt
did not informthe court on the record of her conflict until
1998. While the court’s order denying Appellant’s 3.851 Mtion
states that no conflict existed, the Court in Lee found
ot herwi se where factual circunstances existed simlar to
Appel | ant’ s case.

For example, the follow ng common facts existed in both
cases: the Public Defender’s Ofice represented Long prior to
Appel I ant, the Public Defender’s O fice represented Long
shortly after he assisted |aw enforcenent officers in their
effort to obtain a confession from Appellant by wearing a
wire, Stitt withdrew Appellant’s Mtion to Suppress, Appell ant

wote letters to Stitt and the Court conpl aining about a
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conflict of interest, and Stitt felt that her conflict did not
affect her performance, yet she testified she wanted off the
case.

The Court in Lee also expressed the difference between
t he standards of proof for a conflict of interest raised

pretrial fromraising the claimin postconviction.

The decisions in G asser and Hol |l oway make it clear
that an error in accepting a waiver of the right to
conflict-free counsel cannot be excused as harmnl ess
error on direct appeal. n2 If, as in this case, the
Appel l ant preserves the conflict issue by raising it
before trial and does not validly waive the
conflict, the trial court's failure to conduct an

i nquiry or appoint separate counsel in accordance
with Holloway requires that the resulting conviction
be reversed. We point out, however, that this rule
of automatic reversal is limted to a conflict issue
preserved for review on direct appeal. A different
rule would apply if the validity of a waiver of the
right to conflict-free counsel were first raised in
a postconviction proceeding. Wen ineffective

assi stance of counsel is first asserted in a
postconviction notion, the Appellant nust show t hat
the conflict inpaired the performance of the defense
| awyer. Cuyler v. Sullivan 446 U S. at 348. Even
then, it is not necessary to show that counsel's
deficient performance resulting fromthe conflict

af fected the outcone of the trial. As the Court held
in Sullivan, prejudice is presuned.

|d. at 669. (enphasis added).

Al though Stitt asserted at the evidentiary hearing that
her acquai ntance with M. MAdanms did not affect her

representation of Appellant, her personal feelings, her desire
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to get off the case fromthe begi nning, being harassed by
friends, and having no synpathy for Appellant say a great deal
about her deficient performance: failure to informthe court
of a conflict of interest on the record, w thdrawal of Motion
to Suppress with consulting Appellant, concession of
Appellant’s guilt, oral waiver of Appellant’s presence at
heari ngs, advising the Appellant not to disqualify the judge
(while at the same tinme she had a conflict), and failure to

i npeach key State w tnesses.

In Hunter v. State, 817 So.2d 786, 791 (Fla. 2002), this

Court also cited Cuyler as holding that the issue of conflict
of counsel raised in postconviction nust identify specific
evidence in the record that suggests his or her interests were
conprom sed and such conflict had an adverse effect on
counsel s performance. Appellant contends that he has nmet that
burden, notw thstanding the trial court’s order.

However, Appellant contends that neither Lee or Hunter

expl ain what result occurs when “special circunstances” exist,
like in this case, as nentioned in Cuyler. Although the Court
in Cuyler did not specifically explain the neaning of “special

circunst ances,” Appellant contends that the Court nust have
meant where a conflict of interest is raised for the first

time in postconviction, and the trial court knew or should
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have known of the conflict of interest, prejudice is presumned,

as on direct appeal.

Def ense Counsel have an ethical obligation to avoid
conflicting representations and to advise the Court
promptly when a conflict of interest arises during
the course of trial. nll1l Absent speci al
circunstances, therefore, trial courts may assune
either that nultiple representation entails no
conflict or that the lawer and his clients

know ngly accept such risk of conflict as may exist.
nl2 I ndeed, as the Court noted in Holloway, supra,
at 485-486, trial courts necessarily rely in |arge
measure upon the good faith and good judgment of
Def ense Counsel. "An 'attorney representing two
Appellants in a crimnal matter is in the best
position professionally and ethically to determ ne
when a conflict of interest exists or will probably
develop in the course of a trial."" 435 U. S., at
485, quoting State v. Davis, 110 Ariz. 29, 31, 514
P. 2d 1025, 1027 (1973). Unless the trial court
knows or reasonably should know that a particul ar
conflict exists, the Court need not initiate an
inquiry. nl13

ld. at 346. (enphasis added).

The hol ding of the court in Cuyler specifically utilized

t he words “absent special circunstances.” The court’s

reference to “special circunstances” is witten directly after

t he

t he

t he

t he

court denoted an attorney’s ethical obligation to inform
court of a potential conflict and just before stating that
court may assunme no conflict exists unless counsel inforns

court. The words “absent special circunstances” nust have

sonme neaning to the court or the court would not have

expressed t hem
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Appel I ant contends that Cuyler stands for the proposition
that if a trial court knew or should have known of the
potential conflict and fails to act, then a claimin
postconviction would result in the same relief as if raised in
di rect appeal.

| SSUE VI
WHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE DURI NG REPRESENTATI ON
OF APPELLANT FOR THE SECOND PENALTY PHASE
PROCEEDI NG?

The standard of review for clains of ineffective

assi stance of counsel is set out in Strickland. An Appell ant

is required to plead and denonstrate: (1) unreasonable
attorney performance, and (2) prejudice.

Appel l ant’ s wai ver of presentation of mtigation to the jury
at the recommendation of his attorney was invalid because
Def ense Counsel failed to investigate.

At the close of the State's case, M. G enn Arnold
(Appel l ant’ s penalty phase counsel) informed the Court the
Appel | ant woul d not be presenting mtigation. M. Edgar
(assi stant state attorney) requested the Court to question the
Appel | ant about his waiver. Arnold was permtted to question
t he Appel |l ant about his waiving of statutory and nonstatutory
mtigation (TT2. Vol. 111, p483).

The trial court’s order denying Appellant’s 3.851 Motion

found that Arnold properly investigated possible mtigation
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and therefore, Appellant’s waiver was valid (PC-R Vol. VI,
p972). The trial court’s order relied upon sone of Arnold s
testinmony to reach his conclusion: “speaking with Defendant’s
not her on a nunber of occasions, speaking with an expert, and
speaking with penalty phase counsel about possible nmtigation”
(PC-R. Vol. VI, p971). However, even if true, the
investigation is still deficient. Further, the facts stated by
the court have been sonmewhat distorted in its order

Arnol d’ s testinmony concerning Appellant’s nother:

Q Okay. Could you please tell the Court what you did
with regard to investigation of this case?

A. Well, |I've talked to, of course, M. Kornmondy. |’ve
tal ked to his nother a nunber of tines.

How many?

A. Gosh, | don't know.

Q Al in all, how nuch time did you spend with his
not her ?
A Al of the times, as | recall, was over the
t el ephone.
(PC-T. Vol. Il, p258).
Q Did you speak to his sister or brother?
A | don’t renmenber.
(PC-T. Vol. 11, p259)3

3Laura Hopki ns, Appellant’s sister, testified that Arnold did
not speak with her (PC-T. Vol. |1, p208). WIlis Hal facre,
Appellant’s brother, testified that Arnold never contacted him
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M. Arnold s testinony about speaking with experts:

Q Well, if your record is void, it wouldn’t tell ne,
so that’s why |I’masking you. | don’t find anything
in the record indicating what you had done.

So, |’ m asking you, did you speak to any expert?

A. | don't recall speaking to any expert.

Q Did you hire an expert?

A. No.

(PC-T. Vol. Il, p259)(enphasis added).

Cross-exam nati on of Arnold

Q It’s true, is it not, that Dr. Larson testified in
mtigation in the first trial, but | pointed out the
fact that the entire results of his exam nation
shows that when given the MWI, the defendant on the
F mal i ngering scal e showed he was faking it.

A. | forgot and | didn't tell himcorrectly. It seens
like I did talk to Jim Larson.

(PC-T. Vol. Il, p266)(enphasis added).

Arnol d’' s testinony about speaking with previous mtigation
counsel :

Q Did you get a copy of his records, school records,
medi cal records?

A. VWhat ever records were in the file that M. Davis
had, | reviewed.

Q Did you speak to M. Davis?

(PC-T. Vol. 11, p223). Lane Barnett, Appellant’s nother,
testified she spoke to Arnold on two occasi ons, once in his
of fice and once before court, for a total of 20 to 25 m nutes
(PC-T. Vol. I, p237).
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A. Seenms |ike | did, yes.

Q Did he offer you help in preparing or presenting
mtigation?

A He did offer that to start wth.
Did you utilize what he offered?
No.
(PC-T. Vol. Il, p259). (enphasis added).

Arnold was not certain of anything he did while preparing
for mtigation. Yet, the trial court relied upon M. Arnold s
“seens like | did” testinony.

There was conflicting testinony between Arnold and Davis
as to whether Appellant refused to present mtigation to the
jury. Arnold testified that Appellant didn't want his history
of drugs and al cohol placed before the jury (PC-T. Vol. 11
p257, 261-262). Davis represented Appellant in the penalty
phase of Appellant’s first trial and began representation of
Appel I ant on remand until Arnold substituted for the Public
Defender’s Ofice (PC-T. Vol. 11, 279). Davis testified that
al t hough Appellant did not want his fam |y dragged through the
mud, the Appellant never told Davis not to exclude any
evidence frommtigation (PC-T. Vol. Il, p281). The trial
court’s order makes no nmention of Davis’ testinony in weighing
Arnol d’ s testinmony for accuracy. This is inportant because

Appel l ant testified at the evidentiary hearing he never told
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Arnold he didn't want mtigation presented to the jury, only
that he didn’t want his nother to testify (PC-T. Vol. II
p307). \When asked why Arnold did not present mtigation,
Appel lant testified that Arnold told himthat because the
State was pressing the issue of preneditation the case would
come back, so there was no need to present mtigation (PCT.
Vol. Il, p308). Arnold expressed at the evidentiary hearing

t hat he was concerned about preneditation and argued to the
court not to consider it (PC-T. Vol. Il, p272). Appellant also
testified that Arnold did not tell himwhat was being done in
preparation for the penalty phase (PC-T. Vol. |1, p309).
Appellant testified that he waived mtigation before the court
because he was following Arnold s advice (PC-T. Vol. 11

p309) .

The record appears to indicate that Davis and Arnold had
two different strategi es about the presentation of mtigation,
and Appellant followed the advice of the attorney who was
representing himat the time. However, Davis at | east
i nvestigated thoroughly, while Arnold relied upon the State
seeki ng preneditation.

On March 1, 1999, Arnold filed a Notice of Intent Not to
Present Evidence of Mtigating Circunstances, which was signed

by the Appellant (PC-R Vol. IV, p595), and filed before
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Arnol d finished reading the record. However, at a pretrial
conference held on March 23, 1999, w thout the Appellant’s
presence, Arnold acknow edged to the court that he had not
read all of the material and that he wasn’t ready to go
forward at the penalty phase schedul ed for April 5'" (R2. Vol.
|, pl23-124).

Contrary to the trial court’s finding, Arnold failed to
conduct sufficient investigation prior to recommendi ng a

strategy to Appellant Wggins v. Smith, 539 U S. 510, 123

S.Ct. 2527, 156 L.Ed.2d 471 (2003).

Here, as in Strickland, counsel claimthat their
limted investigation into petitioner's background
reflected a tactical judgnent not to present
mtigating evidence and to pursue an alternative
strategy instead. In evaluating petitioner's claim
this Court's principal concern is not whether
counsel should have presented a mtigation case, but
whet her the investigation supporting their decision
not to introduce mtigating evidence of W ggins'
background was itself reasonabl e.

Not only did Arnold fail investigate mitigation, he
failed to informthe Court what investigation he did perform
The trial court’s order correctly states that any error by the

court in failing to apply Koon v. State, 619 So.2d 246 (Fl a.

1993) is procedurally barred in this proceedi ng (Counsel nust
i ndi cate whet her, based on his investigation, he reasonably

believes there to be mtigating evidence that could be
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present ed and what that evidence would be). However, the issue
here is Arnold’s failure to informthe court.

Arnol d’ s deficient performance was conpounded by the fact
t hat Edgar informed Arnold and the Court about the requirenment
set out in Koon, which was ignored.

MR. EDGAR: Now, the Defense has indicated that it
intends to not offer any mtigating evidence or any
mtigating circunstances. Before that’s done, Your
Honor, it would be incunmbent on the Court, in
accordance with the Koon decision, to conduct an
inquiry of the Appellant to see that he knows the
consequences of what he’s doing in that natter and
the results of it that could result fromthat.

The Court: Well, were mtigating circunmstances
presented at the penalty phase at the original
trial?

MR. EDGAR: Yes, sir.

MR. ARNOLD: Yes, sir.

THE COURT: Now, see, | don’t know what happened
there. | don’'t know what mitigating factors were
presented, so | don’t know what to ask him

(R2. Vol. |, pl40-141).

Amazingly, the trial court’s order found no prejudice
occurred based upon the adage of the pessimst’s perception of
t he glass being half enpty. The trial court actually held that
opi ni on because the second jury, who heard no mtigation,
arrived at the sanme vote count as the first jury, who heard
mtigation; therefore the mtigation would have made no
di fference. However, Davis recognized that different juries
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m ght come to different results with the sanme evidence (PC-T.
Vol . 11, p292-293). ©One could say Davis is an optimst; the
glass is half full. Either way, optimst or pessimst, the
trial court’s order fails to consider the optim st’s possible
result, especially if the jury had heard the testinony of
Buf fkin and Hazen in addition to other mtigation. The
i keli hood of a different recomrendation is great (Buffkin's
and Hazen's testinmony will be discussed further in Issue VII).
Def ense Counsel was ineffective for failing to present record
mtigation to the Court in his nmenmorandum and at the Spencer
heari ng.

The trial court’s order found that counsel’s failure to

present record mtigation at the Spencer v. State, 615 So. 2d

688 (Fla. 1993) hearing was not deficient because unfavorable
evi dence woul d be presented and it was a joint strategy not to
present record mtigation to the judge (PC-R Vol. VI, p974).
The trial court’s findings regarding the credibility of
Arnol d’ s actions are incongruent. The court’s order points
out that Arnold investigated the case (he knew about the good
and the bad), and encouraged Appellant to present mtigation.
Arnol d’ s daughter even hel ped investigate mtigation (PC-R
Vol . VI, p972). But then the court’s order finds that the
deci sion not to put on mtigation was an agreed strategy (PC

R. Vol. VI, p974). Further, Arnold was not precluded from
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presenting mitigation to the court.
At the evidentiary hearing Arnold testified as follows:
Q Okay. Now, when you said you did not want it in the
record, did you get the inpression he did not want
the jury to hear that information?

A. That’s what |’mtal ki ng about, vyes.

(PC-T. Vol. 11, p262).

Q Now, did M. Kornony ever specifically say to you
that he didn't want any mtigation presented to the
court?

A. Not that | recall. No.

So then you were free to do so, weren't you?
Well, | assume | was.
(PC-T. Vol. Il, p265).

At the first penalty phase trial beginning July 8, 1994,
mtigation evidence was presented to the jury (TT1l. Vols.
ViiL, 1IX X).

On May 7, 1999, Arnold filed a sentencing nmenorandum (R2.
Vol . |1, p233-239), but it fails to contain any nmention of
record mtigation.

On June 30, 1999, a Spencer hearing was conducted (R2.
Supp. Vol. 11, p216). At that hearing Arnold was given an
opportunity to present mitigation, but failed to do so. In
addition, Arnold failed to informthe Court of record

mtigation that had already been presented at the first
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penalty phase trial, even though Edgar advised him of the
requi rement at the previous hearing (R2. Vol. |, pl40-141).
Appel l ant’s wai ver to present mtigation to the jury does not
constitute a waiver to present mtigation to the Court. At
the evidentiary hearing, Arnold testified that Appellant did
not prevent himfrom presenting mtigation at the Spencer
hearing (PC-T. Vol. |1, p265).

The trial court’s order takes an untenable position to
suggest that Arnold was not ineffective for failing to present
record mtigation, when Florida |law requires it.

In Farr v. State, 621 So.2d 1368, 1369 (Fla. 1993), the

Court set out a requirenent that trial courts are to consider
mtigation wherever it appears in the record, even if the
Appel | ant does not wi sh the Court to consider such mtigation.
Def ense Counsel was ineffective for failure to have the
Appel | ant present at critical stages of the proceedings in
violation of Fla. R Crim P. 3.180(a)(3).

The trial court correctly stated in its order that the
clerk’s docket shows that the Appellant was present during
sone of the hearings. However, the transcripts are silent
about the Appellant’s presence. As to the Spencer hearing, the
record reflects that the Appellant was in a holding romm and

not in the courtroom

The Appell ant was not present at the pretrial conference
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held on July 21, 1998 (R2. Supp. Vol. |, p133). At that
hearing the follow ng was conducted: (a) trial scheduling
(pl34), (b) voir dire proceeding (pl36), and (c) issue of
conflict of the Court and Defense Counsel.

The record fails to establish whether the Appellant was
present at the pretrial conference held on March 23, 1999.
(R2. Vol. 1, p115). At that hearing the foll ow ng was
conducted: (a) proportionality of the death penalty (pl16),
(b) change of venue (pl21), (c) motion to continue (pl123), (d)
State’s intent to use hearsay (pl25), and (e) notice of no
mtigation (pl33).

The record fails to establish if the Appellant was
present at the pretrial conference held on April 16, 1999 (R2.
Vol . I, pl159]. At that hearing the foll ow ng was conduct ed:
(a) anmended Motion in Limne regardi ng aggravating
circunstances (p159), and (b) victiminpact evidence (pl67).

Further, Judge Tarbuck was present at the Spencer
hearing, yet he does not state in his order whether Appell ant
was present or not.

The trial court’s order states that no evidence was
presented at the evidentiary hearing regarding Appellant’s
presence. However, the trial court took judicial notice of

the records in this case. The records do not contain any
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written waiver signed by Appellant, nor was any oral waiver by
Appel l ant presented on the record during these hearings.

Fla. R Crim P. 3.810(a)(3) provides: In al
prosecutions for crinme the Appellant shall be present at any
pretrial conference, unless waived by the Appellant in

witing. See Kearse v. State, 770 So.2d 1119 (Fla. 2000),

above.
Def ense Counsel was ineffective for failing to object to
inpact eyidence and to object to lack of correspondi ng
i nstructions.

The trial court’s order found that counsel “could”
request an instruction, but the | aw doesn’t suggest that
counsel *“had” to request an instruction (PC-R Vol. VI, p977).
The trial court is correct. However, the standard is not
“could” or “had,” but that counsel's representation fell bel ow

an objective standard of reasonabl eness as stated in

Strickl and.

The purpose behind jury instructions is to provide the
jury with concise, understandable |aw that is applicable to

their case LaRussa v. Vetro, 254 So.2d 537 (Fla. 1971).

The Court in Kearse, Supra approved of the trial court’s

victiminpact evidence instruction:
As this Court has repeatedly expl ained, our approval
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of standard jury instructions does not relieve a

trial judge of his or her responsibility under the

law to charge the jury properly and correctly in

each case...

Mor eover, the instruction given hel ped to guide the

jury's consideration of the victiminpact evidence,

i ncluding that the evidence could not be viewed as

an aggravating circunstance.

The trial court’s order states that no evidence was
presented establishing prejudice (PC-R Vol. VI, p977).
W t hout proper instructions the jury is unaware of how to
utilize the evidence presented. Since Appellant can’'t to speak
with sitting jurors to ascertain how the inpact evidence
affected their vote, it can only be inferred that it is highly
likely that the jury woul d consider the inpact evidence as a

nonst atutory aggravator, therefore prejudice can be presuned.

Def ense Counsel was ineffective for failing to proffer testinony of
Ms. MAdans after the Trial Court sustained the State’s objection.

The issue of the trial court’s sustaining the State’s
obj ection to the attenpted i npeachnent of Ms. MAdans was
addressed on direct appeal. However, this Court found that
the trial court did not abuse its discretion because:

The defense did not indicate what was bei ng sought
fromthe witness by the question nor that there was
evi dence that would denonstrate that Ms. MAdans
had m sidentified her assailants. See Finney v.
State, 660 So.2d. 674, 684 (Fla. 1995) (hol ding that
wi thout a proffer it is inpossible for the appellate
court to determ ne whether the trial court’s ruling
was erroneous, and if erroneous, what effect the
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error may have had on the result). Therefore, it
cannot be determ ned fromthe record that the
Appel I ant was deprived of his opportunity to cross-
exam ne or inpeach the w tness.

Kornondy v. State, 845 So.2d at 52 (Fla. 2003).

Had Arnold proffered Ms. MAdans’ prior statenents, the
evi dence woul d have shown that on the night of the incident
Ms. MAdans reported to police that: (1) she could not
identify anyone other than Buffkin because they wore masks or
hoods, (2) the gunshot in the bedroom was the shot she heard
first, and (3) there were two individuals in the bedroom when
she heard the gunshot in the kitchen.

Ms. MAdans’ deposition concerning her identification of

the | ast person who took her back into the bedroom was as

foll ows:
A. And | reached out and took his hand and they
— one of themsaid, “I didn’t tell you you could
touch him” So | let go and Gary never |ooked up at
me; he just kept his head down.

And | don’t know, they -- you want ne to
continue? They — they got a beer out of the
refrigerator and put it down in between us and told
us to drink it, and Gary said, “Which one?” and they
said, “You.”

And at that time the third person, well, the —
anot her person — at that particular point in tinme |
didn’t know which one it was — said, “cone with nme.”
And | got up and he took me back to the back and his

comment was, “I don’t know what the other two did to
you but I think you re going to |ike what |1’ m going
to do.” And -

80



Q Now, was it your inpression that that was—
A. The first one that cane in the door. And -

Q Were you able to | ook at that person, to see that
person as you got up?

A. No.
(Ms. MAdanms’ deposition p25).
A witness nmay be cross-exan ned and i npeached by either

party Pomeranz v. State, 703 So.2d 465 (Fla. 1997). Arnold' s

failure to proffer inpeachnent evidence prejudiced the
Appel | ant because Ms. MAdans was a mpjor State w tness who

had made prior inconsistent statenents.

| SSUE VI |
WHETHER THE TRI AL COURT ERRED BY FI NDI NG THAT
THE NEWLY DI SCOVERED EVI DENCE OF RECANTED
TESTI MONY WAS NOT CREDI BLE AND WOULD NOT HAVE
CHANGED THE OUTCOME.
The standard of review as to whether the trial court
erred in finding recanted testinony unreliable as newy

di scovered evidence and warrants a new trial is abuse of

di scretion Perez v. State, 2005 W. 2782589 (Fla. Cct. 27,

2005) .

However, the trial court incorrectly utilized the
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standard set out in Robinson v. State, 865 So.2d 1259, 1262

(Fla. 2004), to determne the reliability of the recanted
testinmony. The court’s order only considered “evidence which
was introduced at trial,” rather than to “exam ne all of the
circunstances in the case.”
Second, the newly discovered evidence nust be of
such nature that it would probably produce an

acquittal on retrial. To reach this conclusion the

trial court is required to “consider all newy

di scovered evidence which would be adm ssible” at

trial and then evaluate the “wei ght of both the

newl y di scovered evidence and the evidence which was

introduced at the trial.” (enphasis added).

The phrase “evidence which was introduced at trial”
applies only to whether the newly di scovered evi dence woul d
probably produce an acquittal or a different sentence.

However, with regard to recanted testinony the court in
Robi nson went on further to say:

We addressed this concern in our opinion on

Robi nson's first 3.851 appeal, wherein we stressed

that recantation testinmony “may be unreliable and

trial judges nust ‘examne all of the circunstances

in the case.’”(enphasi s added).

The court’s order considered only the evidence at
trial in determning the reliability of the recanted
testinmony, and not all of the circunstance in the case

(PC-R. Vol. VI, p981-990).

First, it should be noted that nobst of the cases found by
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Appel | ant that apply the rule on recanted testinony refer to
w tnesses who actually testified at the defendant’s trial and

subsequently recanted their testimbny Henderson v. State, 135

Fla. 548, 185 So. 625 (Fla. 1938); Brown v. State, 381 So.2d

690 (1980); Arnmstrong v. State, 642 So.2d 730 (Fla. 1994);

Spaziano v. State, 692 So.2d 174 (Fla. 1997); Marquard v.

State, 850 So.2d 417 (Fla. 2002); Duckett v. State, 30 Fla. L.

Weekly S667 (Oct. 6, 2005).

I n contrast, Hazen and Buffkin did not testify at
Appellant’s trial. However, Hazen and Buffkin did testify at
the evidentiary hearing about who shot M. MAdans.

The trial court’s order incorrectly states that Appell ant
clainms his conviction and sentence should be vacated because
of newy discovered evidence (PC-R. Vol. VI, p978).
Appel l ant’ s Amendnent to his 3.851 Motion (PC-R Vol. 111,
p549) was an alternative argunent to vacate Appellant’s death
sentence if his clainms to vacate his conviction were deni ed.
The newl y di scovered evidence claimwas based upon the
assertion that Appellant was not, in fact, the person who shot
M. MAdams, and if proven, would not have received a death
sentence because of proportionality assessnent.

James Hazen’s Testinony and Recent Statenent

The trial court’s order found that Hazen’s evidentiary
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hearing statenent was, in fact, newy discovered evidence (PC-
R Vol. VI, p979), and would have been admtted into evidence
at Appellant’s trial (PC-R Vol. VI, p981). However, the
trial court’s order concluded that Hazen’s testinony woul d not
have led to an acquittal of the Appellant (PC-R Vol. VI,
p981), nor changed the outcone of Appellant’s trial when

wei ghed with ot her evidence adduced at the trial (PC-R Vol.
VI, p985).

Assunmi ng that all other issues are deci ded agai nst the
Appel I ant, Appell ant concedes that Hazen' s testinony would not
have led to an acquittal because Fel ony Murder woul d have been
establi shed. However, if the jury found Buffkin actually shot
M. MAdans, by special verdict, this Court would then be in a
position to determ ne proportionality, regardl ess of whether
the jury voted for death. Hazen testified Buffkin shot M.
McAdanms and that he testified to the same fact at his own
trial (PC-R Vol. |, pl118).

Further, the trial court found in its order Hazen's
testimony was not credible (PC-R Vol. VI, p98l). Hazen’'s
testinony at the evidentiary hearing identifying who shot M.
McAdans is not recanted testinmony. Therefore, the rule that
recanted testinony is not reliable should not apply to Hazen's

evidentiary hearing testinony. Edgar asked Hazen if he ever
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told the truth to the Court in Escambia County. Hazen st ated,
“When | sat there and | told you Darryl Buffkin was the man
who shot himin ny trial, and you called me a liar then” (PC
T. Vol. 1, pl18).

However, even if the recanted testinmony rule applied, the
trial court did not apply the proper standard. The rule set
out in Robinson, 707 So.2d at 691 stated the court is to
exam ne all circunmstances in the case. The trial court’s
order does not exam ne all circunmstances in the case.

The trial court’s order reasonably sets out Hazen’'s
evidentiary hearing testinony. However, in finding Hazen's
testinmony unreliable, the trial court’s order nmentioned three
points: (1) Hazen's prior lies and relationship with Appellant
(PC-R. Vol. VI, p982), (2) Ms. MAdanms’ |ack of bias and
unwavering testimny (PC-R Vol. VI, p982-983, and (3) WIIiam
Long’s lack of bias (PC-R Vol. VI, p983-984).

The trial court’s order attenpts to discredit Hazen’s
testinmony primarily on the basis of his relationship with
Appel l ant. The trial court fails to consider his prior
consistent statenment at his own trial.

As to bias, the trial court’s order states that because
Ms. MAdans did not previously know any of her three

attackers, she had no bias to |ie about which one was with her
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when the fatal shot was fired (PC-R Vol. VI, p982). Not true.
Ms. MAdans was a victimin many ways. It would be unnatural
for a person to sustain the brutality and | oss Ms. MAdans
suffered and not possess sonme bias agai nst her attackers. If
Ms. MAdans was unable to establish that each of the
attackers, in fact, raped her or where each one was at any
given tinme, then either one, or perhaps all of the defendants
coul d have been acquitted because of inconsistent evidence.
Ms. MAdans had to know that she would be required to testify
at every trial, and her testinony could not vary and had to
establish the elenments in each of the three cases.

As to unwavering testinony, Ms. MAdans deposition
testi mony expressed confusion and gave rise to an inference
t hat Hazen shot M. MAdans, and her statenent to Deputy
Scherer is inconsistent with her trial testinmony. The trial
court’s order fails to examne either. This Court pointed out
t he i nconsi stencies between facts at Appellant’s trial and
Hazen's trial about who was in the bedroom when the gun went

of f. Kornondy v. State, 703 So.2d 454, 458 (Fla. 1997):

nl Kornondy, in this case, and Hazen, in Hazen v.
State, 700 So.2d 1207 (Fla. 1997), present different
factual scenarios. The trial records are

i nconsistent as to the |ocations of Hazen and
Buffkin at the tinme of the fatal shot. During
Kormondy's trial, Ms. MAdans testified that

Buf fkin was with her in the back of the house when
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she heard a shot fired. Oficer Hall testified that
Kornmondy told himin an unrecorded statenent that
Buffkin fired the fatal shot and Hazen was in the
back of the house with Ms. MAdans. In a tape-
recorded confession played for the jury, Kornondy
again said that Buffkin shot the victim During
Hazen's trial, Buffkin testified that Kornondy
killed the victimand Hazen was in the back room
with Ms. MAdans. Hazen testified that he was not
present at the scene when the crines against the
McAdanses were comm tted.

For the trial court to suggest that Ms. MAdanms had no bias
or that her testinmony was unwavering suggests the m nd set for
predi sposition. Her husband was killed and she was seriously

victim zed. How could she not be biased?

Ms. MAdans’ Deposition (Clerk’s Docket, item nunber 333).

Ms. MAdans attenpted to identify Buffkin as nunber one
and Hazen as number two, |eaving M. Kornondy as nunber three
(Ms. MAdans’ deposition p58-59).

Ms. MAdanis identification of the person who |ast took
her back into the bedroom was unclear. She was not able to
see the person, but was of the inpression that it was Buffkin.

A. And | reached out and took his hand and they

— one of themsaid, “I didn't tell you you could

touch him” So | let go and Gary never |ooked up at

me; he just kept his head down.

And | don’t know, they -- you want ne to

continue? They — they got a beer out of the

refrigerator and put it down in between us and told

us to drink it, and Gary said, “Which one?” and they
said, “You.”
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And at that time the third person, well, the -
anot her person — at that particular point in tinme |
didn’t know which one it was — said, “come with nme.”
And | got up and he took nme back to the back and his

comrent was, “lI don’'t know what the other two did to
you but | think you're going to |ike what |’ m going
to do.” And -

Q Now, was it your inpression that that was—
A. The first one that cane in the door. And -

Q Were you able to | ook at that person, to see that
person as you got up?

A. No.

(Ms. MAdans’ deposition p25).

The trial court’s order found Ms. MAdans’ trial
testinony credi ble because she could identify M. Buffkin as
t he one who | ast took her back into the bedroom because she
had seen his face when he first entered the house and was able
to identify his voice (PC-R Vol. VI, p982-983). However, as
shown above, Ms. MAdanms was not sure at her deposition who
| ast took her back into the bedroom And as shown bel ow, Ms.
McAdans testified at her deposition she could only identify
Hazen’ s voi ce.

MR. EDGAR: Thi s nunmber two, the one that, |
guess, you had probably the npbst conversation wth;
is that right?

THE W TNESS: Uh-huh (Indicating affirmatively).

MR. EDGAR: Do you think you could identify his
voice if you saw him— if you heard it again, if he
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repeated the same words?
THE W TNESS: Probably, yes.
MR. EDGAR: That you. Take a break.

Q (BY Ms. STITT) Let nme just — before we do,
could you identify the voice of the other two?

A. (BY THE WTNESS) No. The one — the one had a
very distinct voice.

(Ms. MAdanms’ deposition p54).
As for M. MAdans’ gun, Ms. MAdans testified
continuously in her deposition that it was nunber two (M.

Hazen) who had her husband’ s gun.

Q Were you and Gary still in the sanme position?

A. Same position, we hadn’t moved. And he rubbed
the gun up ny hip and he said, “You have a cute ass,
| want you to cone with ne.”

Q That’'s the person that we’'re referring to as
nunmber two?

A. Uh-huh (I ndicating affirmatively).
(Ms. MAdans’ deposition pl6-17).

* X * %

Q If I understand correctly, the guy — the nunber
one guy who cane in the door first is not back there
wth you?

A. That’'s correct.

Q Okay. He and Gary are sonewhere el se, you assune,
| suppose, | suppose, still in the kitchen?

A. Uh-huh (Indicating affirmatively).
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(Ms.

(Ms.

The nunmber two guy has Gary’s gun; is that right?
Yes.

After you were sexual ly assaulted what happened?

> O > O

Then they told me to — he told ne to get up and
to go back in the kitchen, and he took nme back into
the kitchen and told nme to get back down on the
floor, and so | knelt down in front of Gary.

McAdans’ deposition pl2).

*x * * %

Q Let ne back up, and M ke has pointed out
sonething | forgot to ask you. \When you were taken
back to the kitchen after the first sexual assaults,
do you know who had what gun? Did the nunber two

guy still have Gary’s gun?
A. Yes, | was — there was, you know, there was not
— they — I"'msure he did. | nmean, | know he did

because the first person never, you know, entered
back into the bedroom — never cane back in the
bedroomwi th us the first tine.

Q So that nunber two person would have still had
Gary’s gun to you know edge?

A. To ny know edge.

Q Okay. Did you ever hear any of themtal k about
exchangi ng the weapons?

A. No.

Q Did you ever get any indication that that had
happened?

A. No.

McAdanms’ deposition p26).
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* * * %

Q Can you, fromseeing themin court, identify any
of thenf

A. Yes.

Q Wiich ones can you identify?

A. Do you want ne to call them by nunmber or nanme?
Q Both, yeah, if you can.

A. Okay. | — Buffkin.

Q As —

A. Being the person — as being nunber one.

Q Being the person at your door?

A. Uh-huh (Indicating affirmatively). And from what
| recall seeing, Kornondy as number two — no wait a
m nute, |’mgetting nmy nunbers confused here.
Kormondy as — what was he, which number was he? We
have nunber two as the person that took ne to the
back first and nunber three as being the person -

MR. EDGAR: VWhich one was the first?

MR. ALLEN: | think nunber two was the one with
the gun, with Gary’s gun.

THE W TNESS: Okay. Nunmber two was the person
with Gary's gun, so nunber three would have been the
one that first vaginally raped nme; is that correct?

s that the number we have?

MR. EDGAR: | think I'ma little confused now.
Whi ch one — you said the one that you saw hol di ng
your purse had |ight brown, or blondish kind of hair
and a thin face.

THE W TNESS: Yes.
MR. ALLEN: Yes.
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MR. EDGAR: Have you seen that person in court
agai n?

THE W TNESS: Yes, | have.

MR. EDGAR: Did they call his nanme in court?
THE W TNESS: Yes.

MR. EDGAR: What was his nane?

THE W TNESS: Kor nondy.

MR. EDGAR: Ckay. That was now what you said was
nunmber three?

THE W TNESS: | said nunber two at first but
actually he’s nunmber three.

MR. EDGAR: That’s not the guy with Gary’ s gun
t hat rubbed on you?

THE W TNESS: Ri ght .
MR. EDGAR: -- that had oral sex with you?
THE W TNESS: No.
MR. EDGAR: Okay.
Q (BY Ms. STITT) It’s not that person?

A. (BY THE WTNESS) It’s not the person with Gary’s
gun, no.

(Ms. MAdans’ deposition p51-52)

The trial court’s order failed to exam ne the above
circunmstances. The court’s order nmakes no assessnment of the
change in potential outcone of the penalty phase due to

Hazen’s new y di scovered testinony See Jones v. State, 591
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So.2d 911 (Fla. 1991).

As to WIlliamLong, the trial court stated, “The Court
finds, based upon the evidence adduced at trial and at the
evidentiary hearing, |logic would dictate that Long woul d have
a bias in favor of Defendant. Nothing in the record before the
Court hints that there would have been any reason for Long to
be bi ased agai nst the Defendant” (PC-R. Vol. VI, p984-985). If
the trial court’s logic were accurate, then the rules of
evidence and this Court’s case |law would not permt
i npeachnment as: (1) lying at trial, (2) receiving a reward -
$25, 000, (3) receiving benefits fromthe State — no bond and
no jail time, and (4) distorted perception by drug usage. O
course Long was biased agai nst Appell ant.

Buf fkin's Affidavit

The trial court’s order found that M. Buffkin’s
evidentiary hearing and affidavit were newly di scovered
evidence (PC-R. Vol. VI, p986). However, the trial court’s
order found Buffkin’s nost recent accounts not credible (PCT.
Vol . VI, p988-989). Further, the trial court’s order found
that had Buffkin's testinony been admtted at trial it would
not have changed the outcone of the Appellant’s trial (PC-R
Vol . VI, p990).

Agai n, Appellant concedes that Buffkin’ s new testinony
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woul d not change the conviction of Appellant for Felony

Murder. However, the trial court’s order still fails to

exam ne all circunstances of the case, as described above, to
determ ne whether a different sentence would have resulted See

Jones v. State, 591 So.2d 911 (Fla. 1991).

It appears that one reason the trial court found
Buffkin's testinony unreliable was “Buffkin had apparently
tried to escape after his evidentiary hearing testinmny” (PC-
R. Vol. VI, p989). No substantial conpetent evidence was
produced at the evidentiary hearing that showed M. Buffkin
was trying to escape. This conclusion is nmere conjecture on
the part of the Court. The trial court’s order states that
Officer Hobby (correctional officer) verified that the piece
of metal in Buffkin s cuffs was a makeshift key (PC-R Vol.
VI, p989). Appellant could not find anywhere within Oficer
Hobby's testinony where he utilized the words “makeshift key”
(PC-T. Vol. 111, p426-434).

In fact, Oficer Hobby had no know edge of Buffkin's
al l eged attenpt to escape.

Q So you are apprised of the fact that inmates
frequently cause guards trouble?

A. Not al ways.

Q Has it been your experience that they
soneti mes make your work difficult?
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A. They can.

Q Wth regard to a piece of nmetal that was in
the cylinder, why didn’t you just turn it and open
up the | ock?

A. Because of the way that it was broken it was
too deep into the leg restraint.

Q So if you couldn’t do it, M. Buffkin
couldn’'t do it either could he?

A. Not with the piece that was in there.

Q And he m ght have been inserted that or just
got in there just to nmess with you guys couldn’t he?

A. There is always that possibility.
Did he do anything else to try to escape?
Not in ny presence.

Q

A

Q You have no know edge specifically of his
attenpt to escape?
A.
Q

Personal |y, no.
Or any intent that he planned on escaping?
He didn’t even speak to ne.

Further, the State introduced Exhibit 4 (PC-R Vol. 1V,
p623) indicating that no charges or disciplinary action were
present ed agai nst Buffkin by the Escanbia County Sheriff’s
Office. Apparently the piece of nmetal (Exhibit 5) was
introduced in an attenpt to conjure up a notive for escape as
the reason why he (Buffkin) would testify on Appellant’s

behal f (PC-T. Vol. 111, p436). Edgar stated that Buffkin
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woul d testify that he wasn’t trying to escape (PC-T. Vol. 111
p446) .

The trial court’s order made no nention of the incident
report or the other circunstances presented above regarding
Buffkin's testinmony. Oher than a piece of netal stuck in the
cuff, no evidence was introduced to suggest that Buffkin had
pl anned to escape. Gving officers a hard tine is just as
likely a nmotive as any other. The trial court’s order did not
di scuss the credibility or notive for Buffkin's original
statenent. Obviously, both versions cannot be true. However,
at a hearing held July 1, 1994, Edgar expresses his disbelief
in much of Buffkin’s previous statenent.

M. Buffkin has given an oral statenment at the

conclusion of his trial in which he enbellished sonme

details of this case which the State is not in a

position to enmbrace and believe.. The enbel |l i shnents

that M. Buffkin gave for whatever reason, perhaps

it’s because M. Kornmondy told on himan got him

arrested to begin with, I’mnot sure, Judge, but

t hose enbel | i shnents don’t help M. Kornondy.”

(RL. Vol. 11, p311). Buffkin wanted to get back at Appellant.
This notive was expressed, not only by Edgar, above, but by
Buf f ki n hi nsel f.

The trial court’s order states that Buffkin' s evidentiary

hearing testinony was contradictory with other evidentiary

hearing testinony (PC-R Vol. VI, p990), but does not express

any specific contradictions.
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The cul m nation of Buffkin’s testinmony on both direct and
cross-exam nation reveal ed that he, Curtis Buffkin, shot M.
McAdans and not M. Kornmondy (PC-T. Vol. |, p71).

On cross-exam nation, Edgar asked Buffkin to describe the
chain of events leading up to and including the death of M.
McAdams (PC-T. Vol. I, p76-105). Buffkin had the .44 pistol
(p77). Buffkin stated he chose the house when the McAdans’ car
drove by. He thought he m ght have to shoot Kornondy and Hazen
if they didn’t go with him (p77). Buffkin testified it was
his plan to rob an occupi ed home. He previously discussed it
with Hazen, but not Kornmondy (p78). He knew Kornondy woul d
cone al ong because they had already comm tted one burglary
toget her, and he told Kornondy if he said anything, “sonething
is going to go on, man” (p80).

Buffkin testified Edgar apprized himthat if his previous
deposition was false, his plea bargain could be w thdrawn, and
he could be retried and sentenced to death (p82-83).

When Edgar asked Buffkin if Kornony raped Ms. MAdmans,
Buf fkin stated he didn’t see Kornondy rape her and Kor nondy
didn’t tell himthat he had (p86). Buffkin stated he |ied
because he didn't want to get the death penalty and “I figured
since [K]ornmondy was going to run his nmouth, |1’mgoing to put

hi m where he’s got to face the death penalty, not ne” (p85).
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Buffkin testified he and Hazen raped Ms. MAdanms (p86).

After entering the house, Buffkin told themto pull the
bl i nds and the phone cords (p87). Kornmondy and Hazen began
searching the house (p87). Hazen found a .38 in the bedroom
(p87). Buffkin took the .38 and gave Kornondy the .44 and
stated to M. MAdans, “What are you going to do with this..?”
(p87). Buffkin and Hazen took Ms. MAdans to the back room
whi |l e Kornmondy stayed with M. MAdanms (p87). Buffkin took
the .38 so that M. MAdans woul d see the .44 pointed at him
by Kornondy (p88). Buffkin brought Ms. MAdans back to M.
McAdans, naked. Kornmondy went back in the bedroom (p88) and
Buf fkin still had the .38 (p88).

Edgar questi oned Buffkin about his previous |lies:

Q So who did you lie to before?

A . Who did | lie to at first?

Q You lied to the jury.
| did what you wanted ne to do.
You lied to ne.

You told me to —

o » O P

You lied to your |lawer. You lied to your |awer,
didn’t you.
A. Yes, sir, | did.

Q So you lied to everybody.
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A. Well, you could say that. That’s why I'mtelling
t he truth.
(PC-T. Vol. I, p91-92).

Buffkin testified that when Ms. MAdans was brought back
to M. MAdans, he (Buffkin) gave him a beer. Hazen then
stated he wasn’t through with Ms. MAdans. Hazen took Ms.
McAdans back to the bedroom and Kornmondy foll owed. Kornondy
came back to the kitchen while Hazen stayed in the bedroom
(p95). Kornmondy then began to | ook through Ms. MAdanms’ purse
(p95). When asked why he killed M. MAdanms, Buffkin stated,

“l1 told himto keep his fucking head down, and at that tine
when | bunped himin the head, the gun fired off. | couldn't -
there wasn’t nothing | could do to save him If | could bring
the man back, | would |love to bring himback” (p97).

After M. MAdans fell back, Buffkin told Kornondy, “Man,
let’s get this stuff and let’s go.”...“Call back there and
hol | er, Bubba, let’s go” (p97-98). Buffkin further stated,

“At the time, | figured he killed Ms. MAdans at that tine
because | heard the gunshot go off back there when | was
getting ready to go out the door. If | had known that she was
not dead, | would have turned around, since Gary was already
dead, | would have went back there and killed her” (p98).

Edgar asked Buffkin if he was planning to kill Hazen and
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Kornmondy. Buffkin stated, “Well, | told them when we got in
the car, | says, you don’t know nothing about this. Just act
like it was a novie. If you say anything about this, |I’m going
to try to get back to you” (p98).

Edgar asked Buffkin if he was trying to get Kornondy out
of the death penalty. Buffkin testified:

|’ mnot trying to help him VWhy would | want to

hel p sonebody that tried to get ne the death penalty

and told these people what | did? It was ny job to

try to fight my case the best way |I could that would

get around the death sentence, and that’'s what |

did. (pl00)

M. Beck (Buffkin's trial attorney) testified at the
evidentiary hearing he was confident that the State made the
offer for a life sentence because of concerns that the jury
m ght only return a second-degree nurder conviction (PC-T.
Vol . |, p31-32). Beck testified that he had no know edge about
the State making any offer for a life sentence until the jury
asked their question (PC-T. Vol. |, p34).

The trial court’s order incorrectly denotes that Beck’s
affidavit was of no val ue because Beck didn’t inform Buffkin
of the conversation with Edgar (PC-R. Vol. VI, p989 n206).

The trial court m sses the point. The purpose of Beck’s
affidavit (PC-R Vol. V, p919) was to show that Edgar intended
to void Buffkin's agreenment and try himfor murder if Buffkin

testified at the evidentiary hearing. Voiding the agreement
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could only occur if Edgar believed that Buffkin’s evidentiary
hearing testinmony was the truth.

Buf f ki n adamantly expressed that if had he known Kornondy
woul d talk to | aw enforcenment, he would have shot Kornondy on
the evening of the offense. Wen asked why he was com ng
forward now, Buffkin stated he “wanted the famly to know what
actually happened” (PC-T. Vol. |, p75-76).

Buffkin testified he had read Kornondy’'s statenent prior
to his trial (PC-T. Vol. I, p71). When asked whether his
statenment or Kornondy' s statenent was the truth, Buffkin
stated that Kornmondy's statement was the truth (PC-T. Vol. I,
p71).

Buffkin also testified that Ms. MAdans was incorrect
about him being with her when M. MAdans was shot. Buffkin
stated it was Hazen in the bedroomw th Ms. MAdanms when M.
McAdanms was shot, not him (PC-T. Vol. I, p96).

Buf fkin was asked if he was changing his testinony
because he had nothing to |lose. Buffkin believed he did have
sonething to | ose: The State could void his deal and
reprosecute himfor nurder seeking the death penalty (PC-T.
Vol . |, p82).

WIlliam Long's Recent Statenent

The trial court’s order found that Long s testinony was
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not newl y di scovered evidence and coul d have been acquired
with due diligence (PC-R Vol. VI, p992). Appellant concedes
Long’s testinmony is not newly discovered evidence. However,

if Stitt had obtained Long’'s file, she could have | earned
about the benefits Long received from |l aw enforcenent.

However, not obtaining Long’s records is another item added to
the list of Sitt’s evidence of ineffective assistance of
counsel, as described in Issue IV above.

The trial court’s order found that six nmonths’ comrunity
control was a reasonable sentence (PC-T. Vol. VI, p993). Even
assum ng the sentence was reasonable, Long believed he was
going to jail for another drug violation of probation, because
his lawer told himto “pack ny toothbrush because | was going
to jail for violation of probation” (PC-T. Vol. I, p60-61).
Under the threat of inpending jail time, Long contacted |aw
enforcement for help (PC-T. Vol. |, p61).

Additionally, the trial court found “Long’ s nost recent
testinmony, that Investigator Cotton went to Long’ s violation
of probation hearing and spoke on his behal f, does not
indicate to the Court that Long s previous testinony regarding
Def endant’ s statenent was false” (PC-R Vol. VI, p993). The
trial court’s finding is specious. At trial, Long was

specifically asked if anyone spoke up for himat his violation

102



heari ng.

Q And no one spoke up on your behalf on any
viol ation of probation.

A. No.
(TT. Vol. VII, pl197-1198).
Long’s trial testinony was lie, notw thstanding the trial
court’s validation.

Long stated at the evidentiary hearing he believed he
correctly heard Kornondy say that he shot M. MAdans.
However, he al so acknow edged he coul d have been m st aken
about the exact words used (PC-T. Vol. I, p64). This is an
essential disclosure since his deposition testinony fails to
i ndi cate that Kornony “shot M. MAdans.”

This Court has defined “probably produce an
acquittal on retrial” to include a different result at

the penalty phase See Jones v. State, 591 So.2d 911, 915

(Fla. 1991) (Newly discovered evidence nust be of such
nature that it would probably produce an acquittal on
retrial. The same standard woul d be applicable if the
i ssue were whether a life or a death sentence should have
been i nposed.)

The Appell ant contends the evidentiary hearing testinony

conbined with the evidence presented at Appellant’s trial, as
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well as the other circumstances in the case, clearly would
have provided a different result at the guilt phase and/or the
penalty phase, and nost inmportantly to this Court when
considering proportionality.

Appellant is extrenely aware that this Court has not
reversed a trial court’s credibility finding on recanted
testimony. However, Appellant contends there is a systemc
problemin the justice system when a judge substitutes for a
jury to determine the reliability of a witness, sinply to
achieve finality. The people who were present when the crines
occurred are Ms. MAdans, Appellant, Buffkin and Hazen. Ms.
McAdanms did not see the shooting. Anong Buffkin, Hazen, and
Appel | ant, they know who actually shot M. MAdans, and al
three are now able to testify before a jury that Buffkin shot
McAdans, and not the Appellant. Wile a new jury is at
liberty to believe whomthey w sh, Appellant’s first jury did
not have that option, since neither Hazen nor Buffkin
testified at Appellant’s trial. Although Buffkin's
evidentiary hearing testinony was recanted from his previous
deposition statenment, it was not presented at Appellant’s
trial. Realistically, Buffkin's previous statenent that
Appel  ant shot M. MAdans was substantially nore tainted than

his evidentiary hearing testinony. Buffkin s previous

104



statenment was nmade to bargain for to obtain a |ife sentence,
while his evidentiary hearing testinony could possibly subject
himto a death sentence.

This Court reversed Hazen’s death sentence to life
because he was | ess cul pable than the “shooter.” Assuni ng
Buf fkin shot M. MAdans, this Court will not be in a position
to review Appellant’ proportionality unless Appellant is
provided with, at |east, a new penalty phase.

Assuni ng again Buffkin shot M. MAdans, Appellant was no
nore cul pable than Hazen. Other than Ms. MAdans’
guesti onabl e nenmory, no evidence exists that Appellant raped
Ms. MAdans. No DNA evi dence has been provided or introduced
in any proceeding that Appellant raped Ms. MAdans. However,
it goes unrefutted that Hazen raped Ms. MAdans and
t hreatened to bl ow her head off, twice. No testinmony was
present ed about Appellant making any threats. Appellant’s

deat h sentence nmust al so be vacat ed.

Edgar stated on the record he disbelieved Buffkin's
deposition statenent and threatened to reprosecute Buffkin for
murder and to seek the death penalty. Therefore, Buffkin’s
testinony at the evidentiary hearing is nmade indisputably nore

credible than his deposition and testinony at Hazen’'s trial.
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| SSUE VI I |

MR. KORMONDY IS DENI ED HI S RI GHTS UNDER THE FI RST,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON AND THE CORRESPONDI NG

PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON AND | S DENI ED

EFFECTI VE ASSI STANCE OF COUNSEL | N PURSUI NG HI S

POSTCONVI CTI ON REMEDI ES BECAUSE OF THE RULES

PROHI BI TI NG MR. KORMONDY’ S LAWYERS FROM | NTERVI EW NG

JURORS TO DETERM NE | F CONSTI TUTI ONAL ERROR WAS

PRESENT.

The Appel | ant acknow edges that absent specific
al l egations, this Court has rul ed against this issue.
However, the claimis being asserted for preservation.

Fl ori da Rul es of Professionalism4-3.5(d)(4) is
unconstitutionally vague, because it fails to put counsel on
notice of what behavior is subject to disciplinary action. By
its ternms the rule only requires that counsel provide notice
to the Court and opposing counsel of intention to interview
jurors. The rule is to be interpreted in accordance with the
conpl enmentary evidentiary rule found in 90.607(2)(b), Florida
Statutes Powell, 652 So.2d at 356. Appellant is denied due

process of |aw and access to the Courts if counsel is not

permtted to interview jurors.

| SSUE | X
MR. KORMONDY IS DENIED HI S RI GHTS UNDER THE EI GHTH
AND FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND UNDER THE CORRESPONDI NG PROVI SI ONS
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OF THE FLORI DA CONSTI TUTI ON BECAUSE EXECUTI ON BY

ELECTROCUTI ON AND LETHAL | NJECTI ON ARE CRUEL AND

UNUSUAL PUNI SHMENTS

The Appel | ant acknowl edges that this Court has rul ed
against this issue. This claimis being asserted for
preservation.

The practice of executing Florida' s condemmed by neans of
judicial electrocution unnecessarily exposes Appellant to
substantial risks of suffering and degradation through
physi cal viol ence, disfigurenent, and torment. These ri sks

inhere in Florida's practice of judicial electrocution and

have been repeatedly docunented See Provenzano v. Moore, 744

So.2d 413 (1999) (Shaw, J., dissenting, joined by Anstead, J.);

Jones v. State, 701 So.2d 70, 82-88 (Fla. 1997)(Shaw, J.

di ssenting, joined by Kogan & Anstead, JJ.).

Shoul d Appell ant be forced to make such a choice, this
adds to his psychological torture. This waiver provision is
unconstitutional. Appellant’s rights guaranteed by the Eighth
and Fourteenth Anmendnents w || be viol ated.

| SSUE X

APPELLANT’ S EI GHTH AMENDMENT RI GHT AGAI NST CRUEL AND

UNUSUAL PUNI SHMENT W LL BE VI OLATED AS APPELLANT MAY BE

| NCOMPETENT AT THE TI ME OF EXECUTI ON.

Appel  ant has been incarcerated since 1993. Statistics

have shown that an individual incarcerated over a | ong period
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of time will suffer dimnished nental capacity. |nasmuch as
Appel l ant may wel | be inconpetent at the tinme of execution,
hi s Ei ghth Anendnment right against cruel and unusual

puni shnment will be violated See Ford v. Wainwight, 477 U S.

399 (1986).

This claimis not yet ripe, however it is being raised

for preservation purposes.
| SSUE XI

APPELLANT’ S TRI AL PROCEEDI NGS WERE FRAUGHT W TH

PROCEDURAL AND SUBSTANTI VE ERRORS THAT CANNOT BE HARMLESS

WHEN VI EMED AS A WHOLE, SINCE THE COVBI NATI ON OF ERRORS

DEPRI VED HI M OF THE FUNDAMENTALLY FAI R TRI AL GUARANTEED

UNDER THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

This Court recognized that errors occurred in Appellant’s
original appeal. These findings nust be taken into
consideration with the other errors detail ed throughout this
argument. Appellant did not receive the fundanentally fair

trial to which he was entitled under the Eighth and Fourteenth

Amendnents See Heath v. Jones, 941 F.2d 1126 (11th Cir.

1991); Derden v. MNeel, 938 F.2d 605 (5th Cir. 1991). The

sheer nunber and types of errors involved in his trial, when
considered as a whole, virtually dictated the sentence he

woul d receive State v. Gunsby, 670 So.2d 920 (Fla. 1996).

CONCLUSI ON AND RELI| EF SOUGHT

Appel I ant prays for the following relief: That his
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j udgnment and sentence be vacated, and he be provided a new
trial and a new penalty phase. However, if the court should
deny Appellant a new trial, Appellant prays the court find
Appellant’s role in the offense was no greater than that of
Hazen and certainly less than Buffkin, and reduce his sentence
to Life.
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