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| SSUE |

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG APPELLANT" S

GUI LT PHASE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO REQUI RE APPELLANT’ S PRESENCE AT PRETRI AL

CONFERENCES | N VI OLATI ON OF THE FOURTH, FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS?

At page 19 of Appellee’s answer brief, it is argued
that the issue of Kornondy’s presence at critical stages of
the proceedings is procedurally barred, because it should
have been raised on direct appeal. Generally speaking,

Appel lee is correct if the absence was due to the court’s

error. Appellee inaccurately cites Vining v. State, 827

So.2d 201 (Fla. 2002) as support that the issue is

procedural ly barred. The Vining court, 827 at 217, actually

st at ed:

The substantive clains relating to Vining' s
absence are procedurally barred as they should
have been raised either at trial or on direct
appeal . See Harvey v. Dugger, 656 So. 2d 1253,
1256 (Fla. 1995) ("[I]ssues that could have been,
but were not, raised on direct appeal are not
cogni zabl e through coll ateral attack."). Thus,
only Vining's clainms of ineffective assistance of
counsel were properly raised in his 3.850 notion
(Enmphasi s added).

In relation to this claim Vining has failed to
show how he was prejudiced by his absence during
the pretrial and pre-penalty phase proceedings,
nor has he asserted how he coul d have nade a
nmeani ngful contribution to counsel's | ega
argunments during these prelimnary proceedings.



Kornmondy cl ai med i neffective assistance of counsel as
the reason for his absences, especially since counsel
actual ly wai ved Kornondy’'s presence on occasi ons when
Kor mondy was not present: My 26, 1994, June 20, 1994, and
July 1, 1994.

Al t hough the trial court asked Kornondy on June 21
1994, about his decision not to be present, it was during
Kor nondy’ s absence that Ms. Antoinette Stitt (Kornondy’s
counsel) withdrew his Mtion to Suppress. Stitt’s testi nony
at the evidentiary hearing indicated her total |ack of
menory concerning the Motion to Suppress or her
conversations with Appellant about the Mdtion (PG T. Vol.
|, pl31-133), except it was her practice to discuss those
sort of matters with her client (PC-T Vol. |, pl136). At the
evidentiary hearing, Kornmondy testified he first becane
aware of the withdrawal of his Mtion to Suppress when he
reviewed his 3.850 Motion (PGT. Vol. Il, p322). He further
testified he wanted his notion heard (EH Vol. 11, p322).

Concerning prejudice, if Stitt had told Kornondy about
her intention to wthdraw the Mtion to Suppress, he would
have informed the court, had he been present, that he
didn’t want the Mtion to be withdrawn. At the June 23,

1994, pretrial conference, Kornondy stated to the court



that he would waive his presence “If ny attorney wants ne
to, I wll” (T1. Vol. |1, p285). Further, Stitt’s own file
notes fail to state that she had di scussed her intent to
wi t hdraw the Mdtion to Suppress with Kornmondy (PG R Vol.
|V, p589).

Appel l ee cites Nixon v. Florida, 543 U S. 175, 188

(2004), at page 23 of their answer brief, as Stitt’s
authority to withdraw the Mdtion to Suppress. However, the
court in N xon specifically referenced that authority after
consultation with the client (enphasis added). No evi dence
in the postconviction record indicates that Stitt ever
spoke to Kornondy about her unilateral decision. In fact
the record speaks otherw se: Kornondy denies Stitt spoke
with him Stitt has no recollection of speaking with

Kor nondy, and her note to the file omts any consultation
wi t h Kornondy concerning the withdrawal of the Mdtion to
Suppr ess.

At page 23 of Appellee’s answer brief, nention is nmade
about the court’s finding that the Mtion would have been
unsuccessful. Even if true, the court’s order failed to
di scuss the State’s acqui escence to the notion (this wll
be di scussed further in issue Il bel ow).

Trial counsel did not obtain a witten waiver of

Kornondy’ s presence as provided by Fla. R Cim P.



3.180(a)(3). Trial counsel advised Kornondy that his
presence was not needed at the pretrial conferences. Trial
counsel withdrew the Mdtion to Suppress w thout consulting
Kor mondy. Thus, the validity of the trial affected the
probabl e outcone of the verdict.

| SSUE 11|

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL

COUNSEL WAS NOT | NEFFECTI VE FOR ALLOW NG

APPELLANT’ S STATEMENTS TO LAW ENFORCEMENT

TO BE | NTRODUCED | NTO EVI DENCE?

Appel | ee’s answer brief states two basic assunptions
presented by Kornondy in this issue: (1) the notion would
have been successful, page 24, and (2) counsel did not meke
a reasoned tactical decision, page 25.

Appel l ee is incorrect. Appellee fails to consider, as
did the trial court’s order, the primary focus of
Kornondy’ s i ssue at page 20 of his initial brief: “The
State acqui esced to the suppression of Appellant’s
statenent and Stitt withdrew the notion w thout approval or
knowl edge of the Appellant.” Appellee only nakes nention of
this point in footnote 4 at page 25 of their answer brief,
probably because the collateral court’s order ignored the
poi nt conpl etely.

As to the nerits of the Mdtion to Suppress, Appellee

nerely recites the court’s order to support their position.



Therefore, Appellant will rely upon his initial brief as to
the argunent on the nerits of the Motion to Suppress.

At page 30 of their answer brief, the state asserts
that even wi thout Kornondy' s statenent they presented
anpl e evidence to establish Kornondy was one of the three
men who invaded the MAdans’ s hone, raped Cecilia MAdans,
and shot M. MAdans.

Al t hough Appel l ee points to circunstantial evidence,
there is no direct evidence, other than Long' s testinony,
whi ch pl aces Kornondy at the McAdans’ residence, that he
raped Ms. MAdanms, or that he shot M. MAdans.

Ms. MAdans could not positively identify Kornondy as
one of her assailants (T1 Vol. VI, pl1076-1077). At best,
she coul d descri be sonme physical features.

Even if Bobby Lee Prince (MAdans’ neighbor) correctly
identified Kornondy’s car (T1 Vol. VI. P1133), M. Prince’'s
observation of the car took place the night before the
of fense. Further, M. Prince did not observe the occupants
in the car coomitting any crimnal activity.

Long’s trial testinony sould have been inpeached by:
(1) his deposition testinony (Long deposition, page 8, on
Dec. 7, 1993), (2) his receipt of a reward for his
information (PC-T. Vol. |, p65), (3) his belief that if he

didn't wear a wire, he would be arrested (PG T. Vol. |



p56), (4) |aw enforcenent appearing on his behalf at his
term nation of probation hearing (PGT. Vol. |, p6l1l), (5)
being released fromjail w thout paying for his bond,
al t hough one had been set (PG T. Vol. |, p59; Exhibit A and
B, p59-60), (6) being a convicted felon (T1. Vol. VI,
pl1184-1199), (7) his state of intoxication during the
al | eged conversation with Kornmondy (PC-T. Vol. I, p63), (8)
his belief that if he did not sound positive during his
testinony, he would get in trouble (PCGT. Vol. |, p63-64),
and (9) his statenent that he m ght have been m st aken
about Kornondy’'s words (PG T. Vol. |, p64). Long’s primary
concern while testifying at trial and at the evidentiary
hearing was clear: He did not want to go to jail. As a
result, Long was “inspired” to conply with | aw enforcenent
by wearing a wire, not paying bail, receiving Det. Cotton’s
hel p at Long’s revocation hearing, and presenting a
positive nenory while testifying. None of these el enents
were presented by trial counsel to inmpeach M. Long s
t esti nony.

Wil e the fiber evidence found in Kornondy’'s car was
consistent with the fibers of Ms. MAdans’ dress, Appellee
fails to point out that fibers are easily transferred by

secondary contact.



The circunmstantial evidence presented by the State
pal es in conparison to the adm ssions nmade by Kornondy in
his statenent. Had the statenent been excluded fromthe
trial, the State’s reliance on circunstantial evidence
woul d have failed to prove the crinmes charged beyond a
reasonabl e doubt .

| SSUE |11

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL

COUNSEL WAS NOT | NEFFECTI VE FOR CONCEDI NG TO

THE JURY THAT APPELLANT WAS GUI LTY OF BURGLARY

AND ROBBERY?

On this issue, Stitt’s recollection was rather vague,
as noted in Appellee’s answer brief at pages 35 and 36, as
well as Appellant’s initial brief at page 28. However, when
pressed to explain what the conversation entailed, Stitt
stated, “Yes. | told himwe were trying to save his dam
life” (PC-T. Vol. I, pl173). According to Stitt, that
statenent conprised the entire conversation. However,
Kormondy testified he was not told about the concessions to
the jury (PC-T. Vol. I, p306-7).

G ven the facts introduced at trial, Appellee argues
t hat counsel’s strategy was sound. Kornondy does not
contend the strategy was ineffective per se. He does

contend, however, the concessi on woul d not have been

necessary if his statenent had been excluded. In addition,



t he decision to concede Kornondy's crines in the opening
statement —prior to the adm ssion of any evi dence-severely
limted his ability to defend hinself. Besides, this was
contrary to his plea, especially since he was not inforned
of trial counsel’s intention to concede Appellant’s guilt

of burglary and robbery.

| SSUE |V

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL

COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO

| MPEACH THE STATE S W TNESSES?

A W LLI AM LONG

Long’ s deposition testinony states Kornondy said to
him “Yeah, the only way they can catch the guy that did
this is if they were wal king behind us right now (Long
deposition, page 8, on Dec. 7, 1993). Stitt failed to
i npeach Long with this statenent.

At the evidentiary hearing, Kornondy testified, *
said | had told himif he wanted to catch the ones who was
i nvol ved in that he woul d be wal ki ng behind us right now.”

However, at page 41 of Appellee s answer brief, it
states, “Kornondy followed up that particular testinony
three questions |ater, however, and testified he told Long,

‘if he wanted to catch the ones that shot him he woul d

have to be standing behind us » (PCR-T. Vol. Il p340-1).



The Appellee’s mscharacterization that Kornondy “testified
he told Long,” rem nds the undersigned of the sane
situation that occurred in the novie My Cousin Vinnie | am
referring to the interrogati on scene between Ral ph Macchio
and the sheriff. As the sheriff details the sequence of
events, he says sonething |ike, “Wen you shot the clerk..
to which Ral ph Macchi o asks incredul ously, “lI shot the
clerk?” Fastforward a few scenes: The sheriff is on the

W tness stand. Wien the prosecutor asks what the Defendant
said, the sheriff responds, “The Defendant said, ‘Il shot
the clerk.” ” (Note: dial ogue has been paraphrased for
brevity’'s sake.)

The Appellee m sconstrued the Appellant’s statenent,
just like the I-shot-the-clerk statenent fromthe novie.
Kormondy’ s statement was taken out of context as the
foll owi ng shows.

Q (By M. Edgar) You told M. Long you were
involved in this?

A In a way, yeah.

Q In a way you were involved. |Is that what

you said, M. Long I'minvolved in this in a way?

A No. | said | had told himif he wanted to
catch the ones who was involved in that he would

be wal ki ng behi nd us right now



Q You didn’t say the ones. You say the one
didn’t you?

A No.

Q There was only one of you walking with
hi nP

A But that was I'’minplying to the other
two as well.

Q He testified that you said if he wants —
they wanted to find the man that shot M.
McAdans, they would have to be wal ki ng behi nd us.
Are you telling us that is not true, you did not
say that?

A If he wanted to catch the ones that shot
hi m he woul d have to be standi ng behind us.
(Enphasis added to indicate this is the question
Kormondy repeated only for clarification.)

Q WII Long didn't tell the truth?

A No.

(PG T. Vol. 11, 340-341).
Appel | ee i s di singenuous in suggesting that “M.
Kormondy followed up that particular testinony three

guestions | ater, however, and testified he told Long...

Kormondy was nerely repeating the prosecutor’s statenent

and testified that Long was not telling the truth. Appellee

10



m sinterpreted the statenent as Kornondy’'s testinony, which
i s absurd.

Further, at page 41 of the answer brief, Appellee
states that Kornondy did not refute Long s testinony
concerning Kornondy’s | ater adm ssion that he (Kornondy)
shot M. MAdans. Again, another m sstatenent by Appellee
Apparently, Appellee doesn’t want to accept Kornondy’s
testinony that Long did not tell the truth.

Appel | ee argues in footnote 7, at page 42 of the
answer brief, that Long’s deposition testinony, bond, and
probation hearing were presented as newy discovered
evidence. The trial court did not consider these
unpresented clai ns. However, Kornondy contends that these
clains were, in fact, presented. In Caiml (ineffective
assi stance of counsel) of Kornondy’s 3.851 Motion, it was
stated, “All other allegations and factual matters
cont ai ned el sewhere in this notion are fully incorporated
herein by specific reference.” Further, the coll ateral
court took judicial notice of the records of Kornondy,
Buf f ki n, and Hazen.

Kor nrondy concedes that the facts of Long s deposition,
bond, and probation hearing appear in the newy discovered
evidence claimrather than ineffective assistance of

counsel claim However, the court was apprised of those

11



facts through testinony at the evidentiary hearing, the
record, and Kornondy’s argunment to the court. These facts
were specifically incorporated by reference in Kornondy’s
i neffective assistance of counsel claimin his 3.851
Mot i on.

Further, this is a court of equity. To ignore these
facts prioritizes formover substance. Since this is a
deat h penalty case, and death is different, this court
shoul d not ignore significant material facts that support
Kornmondy’s claim sinply because it was presented in a
different part of the Modtion.

B. CECI LI A McADAMS

Appel | ee basically reiterates the collateral court’s
ruling in support of its argunment: Kornondy failed to show
t hat Deputy Scherer, who is not an investigator, was
trained to conduct a proper interview or to take proper
notes (answer brief at page 45).

Even if that finding were accurate, it is beside the
poi nt. The deposition speaks for itself, and it was in
Stitt’s possession. The only question is: did Ms. MAdans
make these statenents to Deputy Scherer, and are they
i nconsistent with her trail testinony. Deputy Scherer
testified under oath that she did make these statenents,

and they are inconsistent with her trial testinony..

12



Under si gned counsel could not find any postconviction
case law requiring that before statenents nade in a
deposition by | aw enforecement could be considered
credi ble, the proponent had to first establish if the
person giving the statenent was an investigator, or was
trained to conduct a proper interview, or took proper
not es.

The collateral court, as well as Appellee, argues that
Kor nondy shoul d have call ed Deputy Scherer and Ms. MAdans
to testify at the evidentiary hearing, answer brief at page
46, but failed to state for what purpose. The deposition of
Deputy Scherer and the testinony of Ms. MAdans is a
matter of record and speak for thensel ves. Deputy Scherer’s
deposition testinony i npeached Ms. McAdans’s tri al
testinony, period. It was counsel’s responsibility to cal
Deputy Scherer at trial in order to i npeach Ms. MAdans’s
testinony. Counsel’s failure to call Deputy Scherer
prej udiced M. Kornondy because the jury could not
determne the credibility of Ms. MAdans's testinony in
light of her prior inconsistent statenents, especially
since Stitt argued to the jury that Ms. MAdans’s

testi nony was m st aken.

13



| SSUE V

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL

COUNSEL WAS NOT | NEFFECTI VE I N FAI LI NG TO MOVE FOR

DI SQUALI FI CATI ON OF JUDGE KUDER, AND TO W THDRAW

FROM REPRESENTATI ON, BEFORE THE FI RST TRI AL?

The Appellee basically reiterates the findings of the
collateral court as their argunent in their answer brief.
Therefore, Appellant relies primarily on the initial brief.

As to Stitt’'s conflict, however, it should be noted
that the answer brief and the collateral court’s order nake
no attenpt to distinguish the facts in this case fromlLee
v. State, 690 So.2d 664 (Fla. 1°' DCA 1997), which found
that a conflict, in fact, existed under simlar

circunstances. Kornondy is mndful that Lee was deci ded on

direct appeal, while Cuyler v. Sullivan, 446 U S. 335

(1980) is the standard for application of conflict of
interest in postconviction proceedings.

Agai n, however, the court in Cuyler, Id. at 346, posed

an obligation on judges to inquire of a potential conflict
when the court knew or should have known about one.

Def ense Counsel have an ethical obligation
to avoid conflicting representations and to
advi se the Court pronptly when a conflict of
interest arises during the course of trial. nll
Absent special circunstances, therefore, tria
courts may assune either that multiple
representation entails no conflict or that the
| awyer and his clients know ngly accept such risk
of conflict as may exist. nl2 Indeed, as the
Court noted in Holloway, supra, at 485-486, trial

14



courts necessarily rely in | arge nmeasure upon the
good faith and good judgnent of Defense Counsel.
"An 'attorney representing two Appellants in a
crimnal matter is in the best position
professionally and ethically to determ ne when a
conflict of interest exists or will probably
develop in the course of a trial."" 435 U S., at
485, quoting State v. Davis, 110 Ariz. 29, 31,
514 P. 2d 1025, 1027 (1973). Unless the trial
court knows or reasonably should know that a
particul ar conflict exists, the Court need not
initiate an inquiry. nl3 (enphasis added).

According to Stitt’'s evidentiary hearing testinony,
she informed Judge Kuder and Edgar, in chanbers (apparently
wi t hout the presence of the Appellant), early on, about her
potential conflict.

Q (By M. Reiter) The question was, did you

consider this to be a potential conflict on
your part?

A. Yes, | did.

(PG T. Vol. |, pl53).

Q (By M. Reiter) Did you notify the court at
any time prior to trial about your potential
conflict?

A. Yes, | did.

(PG T. Vol. |, pl54).

Q Do you have a specific recollection of
when it was before it cane back the second tine,
tal king about the first trial now —

A Uh-huh (indicating affirmatively).

15



Q - what hearing you appeared at where you
told the court of your potential conflict in the
case?

A | knowit was early on. |I know M. Edgar
was aware of it because | spoke w th hi mabout
it.

Q You spoke with M. Edgar?

A. Uh-huh (indicating affirmatively).

Q In court, out of court?

A It seens to ne it was a chanbers
conference, if | remenber correctly, and |’ m not
sure that | do. | also spoke to Judge Kuder about
it, and told himabout ny tangential relationship
with M. MAdans. And | al so had a discussion
with M. Kornondy about it.

(PG T. Vol. |, pl56).

Based upon Stitt’s evidentiary hearing testinony,
found credible by the collateral court, she infornmed the
court and Edgar about her potential conflict off the
record. What is disturbing about this situation is Kornondy
sent letters to the court and Stitt before the first trial
stating a conflict existed and requested new counsel. The
clerk’s docket notes a hearing occurred and his request was
deni ed, but no record of that hearing exists. Before the
second trial, Kornondy again clained a conflict. Although
he could not articulate a specific reason for the conflict

at the 1998 hearing, indicating he wasn't infornmed by

Stitt, the notion was deni ed. The court and Stitt knew a

16



potential conflict existed and failed to put it on the
record until a later hearing in 1998.

The State should not now be permtted to use Cuyler as
t he standard of proof under these circunstance. Especially
since it was the court, the State, and defense counsel that
failed to disclose the conflict during the original trial
Had Stitt informed the court of her potential conflict, or
had the court inquired about them the issue would have
been raised on direct appeal. Cuyler obligates the court to
i nquire about a conflict when it knew or should have known
one existed. That is precisely what happened in this case,
yet the court failed to inquire.

However, if Cuyler is applied, Kornondy has
denonstrated that Stitt’s actions and om ssions anopunt ed
to, at |least, a suggestion that the conflict inpaired her
per f or mance.

| SSUE VI

VWHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT TRI AL

COUNSEL WAS NOT | NEFFECTI VE DURI NG REPRESENTATI ON

OF APPELLANT FOR THE SECOND PENALTY PHASE PROCEEDI NG?

Appel | ee basically reiterates the collateral court’s
findings as their argunment in the answer brief. Therefore,

Appellant relies primarily on his initial brief in support

of this issue.

17



However, sone specific points will be addressed here.

Wai ver of presentation of mtigation

At pages 55-61, Appellee’s answer brief contains the
wai ver col | oquy between Kornondy and 3 en Arnold, the newy
appoi nted counsel . Appel |l ant does not contest the fact he
put a waiver on the record, only the reason for the waiver.
Kornmondy testified he waived mtigation before the court
because he was following Arnold s legally incorrect advice
(PGT. Vol. Il, p309). Wien Kornondy was asked why Arnold
did not present mtigation, he testified to Arnold’s
expl anation: Since the State was pressing the preneditation
i ssue, the case would be remanded, so there was no need to
present mtigation (PC-T. Vol. Il, p308).

Arnol d corroborated the preneditation concern at the
evidentiary hearing:

Q (By M. Edgar) | see. What was your — if

you can recall, what was your strategy at the

sentenci ng hearing given the limts put on you by

t he def endant ?

A. Well, there was not a heck of a |lot you
could put into the record at that point in tinme.

Q You did bring up, as | understand, the
transcripts of the Hazen and the Buffkin and
their testinony that you tried to play off.

A. ..Another thing was that the Suprene Court
had said that it was not a preneditated case at
that time. | was trying to argue that to the
court, he shouldn’t consider preneditation;
therefore, to avoid the death penalty...

18



(PG T. Vol. |l, p272).

Arnol d cl ai ned Kornondy did not want mtigation
presented. Appellee’ s answer brief—as well as the
collateral court’s order—fails to acknow edge that Ronald
Davis (Appellant’s previous attorney) and Kornondy both
testified that Kornondy wanted to present mtigation. These
two disparate positions fail to square with common sense.
VWhy woul d Kor nondy request mitigation when represented by
Davi s, then refuse to have mitigation presented when
represented by Arnol d? Logic dictates that Arnold advi sed
Kormondy not to present mtigation because the case woul d
be remanded for the issue of preneditation.

Appel I ee’s answer brief is fraught with inaccuracies

regarding Arnold s actual testinony. At page 62 of the

answer brief, Appellee states, “.however subsequently he
did recall talking to Dr. Larson.” and “...he spoke with
Ronal d Davis..”

In actuality M. Arnold stated:

A. | forgot and | didn't tell himcorrectly. It seens
like | did talk to JimLarson.

(PGT. Vol. Il, p266)(enphasis added).

* * %

Q Did you speak to M. Davis?

A. Seens |like | did, yes.

19



(PGT. Vol. Il, p259)(enphasis added).

There is a substantial difference between doing
somet hing and seens |i ke doing something. It seens that
Arnold didn't have a strong recollection one way or the
ot her.

As for Davis, Appellee points out at page 62 of the
answer brief that Davis testified Kornondy was concerned
about his famly and psychol ogical stuff. At the
evidentiary hearing, however, Davis also testified Kornondy
never instructed himnot to call famly nenbers at the

second penalty phase:

Q (By M. Reiter) And when the case was
bei ng prepared by yourself for the second penalty
phase, did you neet wwth M. Kornondy at any
time?

A Yes.

Q D d he ever express to you that he did
not want mtigation at that tinme?

A Well, he didn't use those words. The
expression that he used was he didn’t. Again now
| * m speaki ng wi thout the benefit of notes on ny
file. This is the best of ny recollection that he
didn't want to see his famly drug through the
mud so to speak the second tine around. But as
far as saying he didn't want any mtigation
presented no, sir, he never said that.

Q Did he ever say, Wll, | forbid you or
don’'t want you to call them as w tnesses?

A No, sir. Although he did indicate that

his preference was that, | did not understand
that as | shouldn’t or that he didn't want it. He
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didn't want to cause them any undue enbarrassnent
in the newspaper.

Q (By M. Reiter) Did | understand you to
say that M. Kornondy never specifically
instructed you not to call the famly as
W t nesses?
A No, sir, | do not recall himsaying do
not call a particular famly w tness.
(PGT. Vol. Il, p280). It is clear from Davis’s testinony
t hat whil e Kornondy was concerned about the presentation of
sone of the unfavorable testinony and his famly’'s
enbarrassnment, Kornondy did not prohibit Davis from
presenting the w tnesses
Kornmondy testified Arnold was the one who incorrectly
advi sed himnot to present mtigation to the jury because
t he case woul d be renmanded. Arnold corroborated the concern
about the issue of premeditation. Arnold s faulty | egal

advice |l ed Kornondy to wai ve presentation of mtigation,

t herefore, his waiver was not know ng and vol untary.
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| SSUE VI |

VWHETHER THE TRI AL COURT ERRED BY FI NDI NG THAT

THE NEWLY DI SCOVERED EVI DENCE OF RECANTED

TESTI MONY WAS NOT CREDI BLE AND WOULD NOT

HAVE CHANGED THE OUTCOME?

Appel | ee basically reiterates the collateral court’s
findings in support of their argunment in the answer brief.
Therefore, Appellant will rely primarily on his initial
brief.

However, there are sone specific references nade in

the answer brief that will be addressed here.

M. Hazen's Testi npny

Co- def endant Hazen did not testify at Kornondy’s
trial.

At page 73 of the answer brief, Appellee stated Hazen
testified he did not say Ms. MAdans was unaware of who
was Wi th her. Just as Edgar m sconstrued Hazen’s testinony
at the evidentiary hearing, so does the Appellee in the
brief. Hazen was clear that Ms. MAdans was incorrect in
her testinony concerning who was in the bedroom when the
gun went off; he was present—ot Buffkin (PGT. Vol. |
P115). Edgar’s questions were confusing and convol uted.

The court found Hazen’s testinony not credi ble because
he admtted at Kornondy's evidentiary hearing that he lied

at his trial. At his ow trial, Hazen denied he raped Ms.
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McAdans; he even deni ed about being there, but testified
Buf fkin shot M. MAdans. After reviewing all of Hazen's
statenments, the collateral court has decided to believe
Hazen's recanted testinony -- he |lied about being at the
crime or raping Ms. MAdans, but disbelieved the

consi stent statenment that Buffkin shot M. MAdans.

Comon sense indicates the opposite shoul d have been
found. If “recanted testinony” is extrenely unreliable, the
court should have found that Hazen's recantation that he
lied at his trail was not credible, while his consistent
testi nony, Buffkin shot M. MAdans, should have been found
to be reliable.

Hazen’'s testinony at Kornondy's evidentiary hearing
about who shot M. MAdans, was not recanted despite
Appel | ee’s contention otherw se at page 76 of the answer
bri ef.

In its order denying Kornondy's 3.851 Motion, the
court acknow edged that Hazen’s evidentiary hearing
testimony was new y di scovered evidence and woul d have been
admtted at trial (PGR Vol. VI, p979, 981). After
wei ghing all evidence adduced at trial, as well as new
evi dence. the only assessnent |eft for the court to decide
under the standard for newy discovered evi dence, was

whet her a different outcone of guilt or sentencing woul d
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have occurred at trial. In its order, the court found a
different result would not have occurred.

The collateral court’s finding that a different result
woul d not occur was a foregone conclusion; the court
poi nted out, footnote 153 of its order, that Hazen received
a death sentence even though he didn’'t shoot M. MAdans,
and the Florida Suprene Court reversed Hazen's sentence.
However, the collateral court failed to consider that a
jury would hear, in addition to Hazen’ s testinony that
Buf fkin was the shooter, that Hazen was given a life
sentence because he was not the shooter.

In footnote 12, page 76 of Appellee’s brief, it is
argued that Hazen |ied about the shooter’s identity because
“Hazen has anple notive for pinning the shooting on
Buf fkin, as Buffkin testified against Hazen at Hazen's

trial.” If this logic is sound, then Buffkin |ied about

Kor nrondy being the shooter—Buffkin also had anple notive
for pinning M. MAdans’s death on Kornondy, because
“Kornmondy had told police that Buffkin was the shooter”
(answer brief at page 77). If these “logical” assunptions
are true, then Buffkin's original testinony—that Kornondy
was the shooter—+s fal se; conversely, Buffkin s evidentiary

hearing testinony is true, because we surm se that Hazen

didn’t shoot M. MAdans, and Buffkin is the only one left.
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Appel | ee shouldn’t be pernmitted to argue that same |ogic
bot h ways.

M. Buffkin s Testinony

Co-def endant Buffkin did not testify at Kornondy’s
trial, although he admtted to shooting M. MAdans at
Kor nondy’ s evidentiary hearing.

The only notive the State could conjure up to explain
Buffkin’s admtted cul pability for MAdans’ s death was
Buf f kin saw an opportunity to escape.

The State’s conclusion that Buffkin tried to escape
stenms from Buffkin wedging a piece of netal in his |leg
irons while being transported from Kornondy’ s evidentiary
hearing to the jail.

O ficer Hobby testified he couldn’t rule out that
Buffkin's action was notivated strictly to give the
officers a hard tine; the piece of netal was not a cut-off
key, nor could it open the cuff. In addition, Oficer Hobby
testified he had no personal know edge of Buffkin
attenpting to escape (PG T. Vol. I1l, p426-434), and Edgar
acknow edged that Buffkin denied the attenpted escape.

Nonet hel ess, the collateral court chose to make the
unsupported conclusion that Buffkin’s only notivation to
testify at Kornondy’'s evidentiary hearing was to escape.

In Iight of Buffkin’s adm ssion to being the shooter, he

25



has subjected hinself to possibly being retried and
sentenced to death. Logic dictates if Buffkin were serious
about an attenpt to escape, he would have testified
favorably for the State because: (1) if the escape was
unsuccessful , he would not be subject to the death penalty
by admtting he killed M. MAdans, and (2) his escape
coul d have been easier if the State no | onger suspected he
was the shooter.

The Appellant is mndful, as pointed out by Justice

Wells at the oral argunent held in Archer v. State, SC04-

451, that this Court has never overturned a trial court’s
finding that a witness’s recanted testinony was not
credi bl e. However, his case is distinguishable from nost,
if not all, other cases containing traditional recanted
testi nony, because Buffkin and Hazen did not testify at
Kornmondy’ s trial.

This Court’s finding in Arnstrong v. State, 642 So.2d

730 (Fla. 1994), reiterates that recanted testinony is
exceedi ng unreliable. However, there are substanti al

di fferences anong the various types of recanted testinony.
For exanple, testinony about adm ssion of guilt should
carry nore weight of reliability—as acknow edged by

Florida’s Rules of Evidence, Section 90.804(2)(C)—when
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conpared to, say, an identification witness who changes his
or her testinony.

The collateral court found Hazen’s and Buffkin's
version of events not credi ble. However, Arnstrong, 642 at
735, speaks only to recanted testinony as being exceedingly

unreliable, not credibility. In Johnson v. State, 769 So.2d

990, 998 (Fla. 2000), this Court cited to the trial court’s
determ nation of credibility of a witness pursuant to
Florida Standard Jury Instructions in Crimnal Cases. \Wen
assessing these two cases it appears that reliability and
credibility are two separate issues.

In Archer v. State, SC04-451, this court cited

Arnmstrong and Johnson, thereby setting precedence for a
two-part test for recanted testinony: (1) reliability, and
(2) credibility of the witness when the claimrelies on an
adm ssion of perjury. So, now it appears that even if the
recanted testinony is reliable—but the witness is not
credi bl e—the recanted testinony is insufficient to obtain a
new trial. On the other hand, if the recanted testinony is
unreliable—but the witness is credi bl e-the recanted
testinmony is insufficient to obtain a newtrial.

In the instant case, the collateral court appears to
have nerged the two findings. The court failed to nmake a

specific determ nation of Hazen's or Buffkin's credibility
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in accordance with Johnson, only stating that their “recent
account of events is not credible.”

As to reliability, the collateral court failed to nmake
a specific determnation of the reliability of Hazen and
Buffkin' s testinony, again stating the “recent account of
events is not credible.” If hearsay testinony about a
statenent agai nst penal interest by an unavail able
declarant is reliable pursuant to Section 90.804(2)(C),

t hen surely the adm ssion agai nst penal interest by the
decl arant thensel ves nust be reliable. Renenber, Buffkin
has subjected hinself to a possible death sentence.

Most ot her cases the undersigned has researched
contai ned recanted testi nony where the witnesses testified
at the defendant’s trial; these witnesses were subject to
cross-exam nation, which facilitated a credibility
determ nation by the jury. M. Kornondy did not have this
benefit.

The Appel |l ant contends he was denied the opportunity
at his trial to present supporting evidence, via Hazen and
Buf fkin, asserting his innocence about shooting M.
McAdans. It is also the Appellant’s contention that to deny
hima new trial would create paradoxical justice on two
grounds: (1) the two w tnesses whose testinony woul d have

been admtted at trail and who m ght have influenced a jury
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to recommend a life sentence for M. Kornondy are not

avai | abl e anynore, because the collateral court found these
W t nesses not credible, through no fault of Apellant, and
(2) M. Kornondy does not receive the benefit of a
proportionality review concerning his cul pability through
Hazen’s and Buffkin' s testinmony, certainly a catch-22
situation (Note, M. Hazen did benefit froma
proportionality review.)

Further, Hazen’s evidentiary hearing is not recanted
testi nony about who shot M. MAdans. Buffkin’s recanted
testinony—al beit not fromAppellant’s trial—+s an adm ssion
of guilt for shooting M. MAdans, which has been
wongfully attributed to Appellant.

Executing M. Kornondy without the ability to submt
Hazen’s and Buffkin's testinmony to a jury denies hima fair

trial.
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| SSUE VII |

WHETHER MR, KORMONDY WAS DENI ED HI S RI GHTS

UNDER THE FI RST, SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON AND | S DENI ED EFFECTI VE ASSI STANCE
OF COUNSEL | N PURSU NG H S POSTCONVI CTI ON
REMEDI ES BECAUSE OF THE RULES PROHI BI TI NG

MR KORMONDY’ S LAWWERS FROM | NTERVI EW NG

JURORS TO DETERM NE | F CONSTI TUTI ONAL

ERROR WAS PRESENT?

Appellant wll rely upon his initial brief in support
of this issue.
| SSUE | X

VWHETHER MR, KORMONDY WAS DENI ED HI S RI GHTS UNDER
THE EI GHTH AND FOURTEENTH AVMENDMVENTS OF

THE UNI TED STATES CONSTI TUTI ON AND UNDER

THE CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON BECAUSE EXECUTI ON BY ELECTROCUTI ON
AND LETHAL | NJECTI ON ARE CRUEL AND/ OR UNUSUAL
PUNI SHVENTS?

Appellant will rely upon his initial brief in support of
this issue.
| SSUE X
VWHETHER APPELLANT’ S ElI GHTH AMENDMVENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE VI CLATED
AS APPELLANT MAY BE | NCOWPETENT AT THE TI ME
OF EXECUTI ON?

Appellant will rely upon his initial brief in support

of this issue.
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CONCLUSI ON AND REL| EF SOUGHT

Johnny Shane Kornondy prays for the followng relief:
That his judgnent and sentence be vacated, and he be
provided a new trial and/or a new penalty phase. However,
if the court should deny hima new trial, Kornondy prays
the court finds his role in the offense to be no greater
than Hazen’s and certainly |less than Buffkin, and reduce

his sentence to Life.
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