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STATEMENT OF INTEREST OF AMICUS CURIAE

Prior to June, 2001, AMWEST SURETY INSURANCE COMPANY
(“AMWEST"”) was a licensed surety company engaged in the business of
writing and administering performance bonds on construction projects
throughout the State of Florida. In June, 2001, AMWEST was placed into
liquidation and receivership by the State of Nebraska. While AMWEST has
not written new bonds since that date, AMWEST continues to administer
and perform under many bonds issued in Florida prior to that date.

AMWEST has been frequently subjected to performance bond claims
relating to damage caused to a completed construction project by the faulty
work of a subcontractor. AMWEST is the only amicus curiae presenting the
perspective of a surety, a key player in most construction disputes, whichis
not otherwise represented by the parties to this action. Although many of the
other amicus curiae insurance companies, including the mgority of the
members of the Complex Insurance Claims Litigation Association, also issue
surety bonds in addition to CGL policies, these carriers only present
argument in this appeal that favors the presumably more lucrative CGL lines

of insurance.



SUMMARY OF THE ARGUMENT

Petitioner and other CGL insurers are systematically mischaracterizing
the nature of the coverage sought by Respondent First Home pursuant to the
“products-completed operations hazard” provisions of the standard CGL
policy language. The express language of the policy provides coverage for
damage to property caused by the defective work of subcontractors that
manifests after the project has been completed. Petitioner has attempted to
divert this Court’s scrutiny of the legal issues relating to the interpretation of
this contractua language by trumpeting manufactured public policy concerns
that are ingpplicable to the this case

The opinion below merely acknowledges coverage for a narrow
category of damages—i.e, the identifiable and insurable risk that a
subcontractor may cause damage to the project that is not discovered until
the project is complete. This standard CGL policy language was carefully
crafted to provide exactly this type of coverage. Respondent First Homeis
not seeking coverage for its own defective work, and there is no reason why
Insureds cannot obtain coverage of this type. Petitioner must be forced to
honor the contractua commitments embodied in its own insurance policies,
and not be permitted to hide behind an amorphous shield of “public policy.”

The decision below should be affirmed.



ARGUMENT

Petitioner and othee CGL insures systematically
mischaracterize the nature of the coverage sought by
Respondent First Home under the *“products-completed
operations hazard” exception to a coverage exclusion.

In this litigation, and in the trid courts throughout this state, CGL
Insurers are repeating the mantra that CGL policies do not provide coverage
for a contractor's own faulty workmanship. See, e.g., Petitioner’s Initid
Brief, at p. 79, 38-43." Insurers make this argument because it is clearly
defensble under the policy language and the existing case law, and the
argument seems to strike a sympathetic chord for those examining public
policy implications. This characterization of the issue, however, is entirely

midleading under the facts of this case and similar cases.

t As an example, Petitioner leads off its Summary of the Argument initsInitia
Brief with the proposition that Florida law has consistently held there is “no
coverage under a CGL policy for the cost of repairing and replacing a
defective product or contractor's faulty workmanship.” See Petitioner’s
Initial Brief, a p. 7. Petitioner further argues that the lower court decision
concerns “repair and replacement of the contractor's own work.” See
Petitioner’s Initia Brief, a p. 8. Peitioner’s argument culminates with a
public policy argument that contractors should not be able to recover for
their own faulty work. See Petitioner’s Initial Brief, at p. 43-49. All of these
arguments relating to coverage for the contractor's own faulty work are
irrelevant, and apparently designed to midlead this Honorable Court.



Standard CGL poalicies, as promulgated by the Insurance Services
Office (“1S0”), by their express terms, exclude coverage for damage to a
contractor’s own work, or damage caused by a subcontractor’s work. See
CGL Insuring Agreement, at 8l (2) () and (1). Specificadly, coverage is
excluded for damage to, or caused by, “your work,” which means work
performed by the contractor or on the contractor's behalf, or materials
furnished in connection with such work. See CGL Insuring Agreement, at
8V, 121. When a contractor performs substandard work on a project, the
express terms of the policy exclude coverage for such substandard work.
Contrary to Petitioner’s repeated assertions, insured contractors are not free
to obtain a CGL policy, do substandard work, and then require the insurer to
pay for repair or replacement. All of the “gloom and doom” public policy
arguments advanced by Petitioner and its amici are red herrings, designed to
distract this Court from the true legdl issues.? Coverage for the defective or

substandard work of the insured contractor was never the issue below,

? Interestingly, in approximately 42 pages of argument in Petitioner’s Initial
Brief, there are no references to, and essentially no discussion of, the actual
language of the contract of insurance—which was the clear focus of the
Second DCA below. See Petitioner’ s Initid Brief, at p. 7-49.



and yet Petitioner and its amici spend countless pages arguing this well-
established, but entirdy irrdlevant, principa of law.

Respondent, First Home Builders of Florida (“First Home’), is
seeking coverage for damage to property caused by the defective work of
subcontractors that manifested itself after the project was completed.® This
Is a critical distinction that appears to be completely ignored, and purposely
so, by the Petitioner and its amici. In desperation, Petitioner and other CGL
insurers resort to irrdevant and inapplicable public policy arguments to
confuse and conceal their express contractual liability pursuant to their own

carefully crafted contracts of insurance

Il.  No public policy concerns exist to justify a judicial nullification
of the plain language of the standard CGL policy that provides
coverage for property damage caused to a project by a
subcontractor that manifests after completion of the work.

Petitioner is quick to attack the well-reasoned decision of the Second
DCA below on “public policy” grounds, al while mischaracterizing the
policies that are implicated under the instant facts. While Florida courts are

generaly not permitted to re-write insurance policies on the basis of public

* AMWEST concurs with the holding below, and concurs with the legal
argument made by counsal for Respondent First Home in its Answer Brief,
establishing coverage pursuant to the clear terms of the policy.



policy concerns,” the policy concerns raised in this instance are not even
legitimate. Petitioner contends that Florida public policy should not permit
recovery by lazy or incompetent contractors, who are likely to “receive initial
payment for [their] work,” then perform substandard work, and then “receive
subsequent payment from the insurance company to repair and replace’ the
defective work. See Petitioner’s Initia Brief, at p. 45 (quoting Centex Homes
Corp. v. Pre-Sress Systems, Inc., 444 So. 2d 66, 67 (Fla. 3d DCA 1984)).
Setting aside the obvious question as to why an owner would pay initialy for
defective work, the Petitioner clearly does not think very highly of the
construction industry. Petitioner’s grievous concern, however, over the
dleged “ culture of interested carelessness,” again has no bearing on the facts

of this case.” See Petitioner’s Initia Brief, at p. 47.

* Florida courts generally do not insulate insurance companies from unusua
risks, or otherwise invalidate the contractual insuring relationship, based upon
public policy concerns. See Respondent’s Answer Brief, at p. 45-46. Courts
must be very cautious in proceeding down such a dippery sope.

> The term “interested carelessness,” which seems somewhat oxymoronic in
nature, dates back to the mid-nineteenth century, where it was used by fire
Insurance companies to describe a moral hazard that creates loss. Tom
Baker, On the Genealogy of Moral Hazzard, 75 TEX. L. REv. 237, 248-49
(1996). Theterm fdl largdy into disuse until resurrected in Petitioner’s Initial
Brief.



Respondent First Home is not seeking coverage for its own faulty
construction, and there is no indication that First Home would profit from its
own carelessness. Firs Home is seeking insurance coverage for damage
caused to a project by faulty work performed by a subcontractor that was
discovered after the work was completed. J.SU.B., Inc. v. United Sate Fire
Insurance Co., 906 So. 2d 303, 304 (Fla. 2d DCA 2005). Petitioner's
purported policy concerns, that contractors will profit from their own
carelessness or negligence in completing a project, bear no relationship to the
issues decided below, and border on nonsense when considered in the
proper factual context of this case. And yet, Petitioner urges this Court to
nullify the clear policy language establishing coverage for First Home's claim,
based upon Petitioner’s frivolous “the sky is faling” policy arguments that
the lower court’ s holding will alow contractors to be paid twice for every job
undertaken.  Petitioner’s policy arguments amount to little more than a
subterfuge for the weak legd arguments seeking reversa of the Second
DCA'’s decision below.

The actual public policy concerns implicated by the this case are far
different from those advanced by the Petitioner. The Second DCA'’s
decision, in addition to enforcing the clear language of the insurance policy at

Issue, supports public policy and the protection of innocent insureds against



insured risks for which a premium was paid and coverage expected. The redl
Issue to be addressed by this Court is whether coverage exists, under the
standard CGL policy language in question, for damage caused to a project
by defective products or defective work, provided by a subcontractor of the
insured, whichis discovered after the project is completed.

The concept behind the “products-completed operations hazard”
coverage in CGL policies is to protect the insured contractor from liability
for damages to the project that are caused by another party and beyond the
contractor’'s reasonable control. This is achieved through the interaction of
three provisons of the insuring agreement. First, there is no coverage for
damage caused to the project by the insured contractor’s own work. This
fals squarely into the “your work” exclusion to coverage. See CGL Insuring
Agreement, a 8V, 121. Thus, there are no legitimate concerns that the
insurer will recover for its own poor work. There is an exception for
property damage done to “your work” if the damage is caused by the work
of a subcontractor. See CGL Insuring Agreement, at 8, 12(1). As afurther
limitation, however, the coverage only gpplies if the damage fits within the
“products-completed operations hazard” definition, which means that the

work must have been complete when the property damage manifests itself—



I.e., the “occurrence” under the policy. See CGL Insuring Agreement, at 8l,
123)(6); 8V, 116(2).

The 1SO, an insurance industry group, who drafted the model CGL
provisions at issue, carefully crafted the provisions at issue to insure only
against risks the insured could not reasonably control.® As an example, the
insured contractor is not covered for its own defective work. Theinsured is
similarly not covered for the work of its subcontractor, to the extent that the
damage manifests itself during the course of the project. This coverage
structure makes logical sense in that the insured contractor should be
supervising the work of the subcontractor during the course of the project.

Similarly, the insured contractor has a degree of control over the

® Prior to 1986, the basic form CGL policy did not include coverage for
completed operations and included named nsured’'s “work” and “product”
exclusons. These pre-1986 exclusions excluded both “property damage to
work performed by or on behaf of the named insured” and “property
damage to the named insured’'s products.” These exclusions were often
referred to as he “Business Risk Exclusions.” Prior to 1986, contractors
who wished to purchase expanded completed operations coverage under the
basic pre-1986 CGL policy did so by purchasing a separate endorsement,
caled a Broad Form Property Damage Endorsement. However, the 1SO
changed the form in 1986 to clarify the intent of the coverage under the ISO
form CGL policy. Collett v. Insurance Co. of the West, 75 Cal. Rptr. 2d
165 (Ca. Ct. App. 4th Dist. 1998), points out that the purpose of the
changes in the 1986 policy was to reemphasize the industry’s intent to afford
coverage for subcontractors' defective work.



subcontractor because the insured contractor holds the purse strings, and
can withhold payment for a subcontractor’ s defective work. It is sensible,
and comports with good public policy, to make the insured contractor
responsible for its own work product, and for supervision of work done in
the course of the project.

The *“products-completed operations hazard” coverage at issue,
however, goes one step further in offering protection to the insured
contractor for a further foreseeable risk. The insured contractor is covered
for damage done to the project by a subcontractor’s work that manifests
itself after the project is completed. When damage manifests itsaf after the
work is completed, the insured contractor is Hill liable to the owner for
damages resulting from the subcontractor’ s work. At that time, however, the
project has been completed, the subcontractor has been paid, and the insured
contractor has little practical recourse against the subcontractor. Clearly, this
Is aforeseeable and insurable risk.

The actual coverage at issue in this litigation is a far cry from
Petitioner’s characterization as providing windfal profits for lazy,
incompetent or fraudulent contractors. The 1SO standard CGL policy form,
through the *“products-completed operations hazard” provison, has

identified and provided coverage for a very real risk that the insured

10



contractor may face liability for damage to a project caused by the work of a
subcontractor that manifested itself after the project was complete. Why
shouldn’t an insured contractor be able to insure against this loss? Public
policy does not prohibit sophisticated insurance companies from offering
coverage for identifiable risks that occur in the course of construction
projects, and the insurance companies have certainly accepted the premium
payments for such coverage. At some point, after issuing a wealth of these
policies with the standard CGL coverage language, CGL insurance
companies, like Petitioner, realized they had underestimated the degree of risk
inherent in this coverage, and have tried to disavow coverage.

Undoubtedly, Petitioners will contend that the insured contractors are
still insuring their own defective work, by saying that defective work by a
subcontractor manifesting itself after completion should have been
discovered during the course of the project by proper supervision by the
insured contractor. Ultimately, such facts may create a factua issue as to
when the “occurrence” takes place, but that does not change the coverage
provided by the clear language of the policy. The Petitioner, and other
insurers using the 1SO form, identified a risk and provided specific coverage

tailored to insure that risk, charged and accepted a premium for the coverage,

11



and should not be dlowed to avoid its ligbility when an insured seeks to

enforce the bargained-for policy provisions.

I1l.  The holding below does not have the effect of converting a CGL
policy into a performance bond.

Petitioner has represented to this Court that the holding in the lower
court, finding coverage for damage to the project caused by the work of a
subcontractor that manifests after the completion of the project, has the
effect of converting the CGL policy into a performance bond. See
Petitioner’s Initid Brief, a p. 38-43. This argument is nothing but an
extenson of Petitioner’s specious public policy arguments. Petitioner’s
clam is based upon the assertion that the lower court’s holding provides
Insurance coverage to First Home for its own faulty work. As discussed
above, the J.S.U.B. opinion below does not hold that First Home isinsured
for its own work, and Petitioner continues to try and divert this Court’s
attention from the actua holding below. See supra Part 11.

Petitioner is certainly correct that insurance and suretyship are vastly
different concepts. Sureties often get lumped into the same categories as
insurers, and are actualy defined as “insurers’ under Florida law. FLA.

STAT. 824.03. Surety bonds are, at their essence, a financid guarantee of

12



the principal’s performance.” Surety underwriting is based upon the financial
and technical quaifications of the principal who is bonded. While surety
bonds are, in theory, “zero loss’ products, in which the surety expects
indemnity from its principal, the redity often clashes with the theory when a
construction project goes awry.

The decison below, forcing Petitioner to honor the coverage
described in the language of the CGL policy, does not change the nature of
the insuring relationship between Petitioner and First Home. Petitioner is il
not responsible for the faulty work of First Home, and is ill not
guaranteeing First Home' s performance or contractua obligations. Likewise,
Petitioner is not exposed to any additiona liability that should not have been
foreseen when the policy language was carefully crafted. The argument that
Petitioner is being saddled with bond-like obligations, or the “risk of moral
hazard,” is smply further mischaracterization of the holding below.
Providing coverage for an identifiable and quantifiable risk of property

damage that is caused by a third party subcontractor, and that is beyond the

" In the simplest terms, a performance bond is nothing more than a contract,
and the relationship between the parties to the bond is contractua in nature.
American Home Assurance Co. v. Larkin Gen. Hosp., 593 So. 2d 195, 198
(FHa 1992).

13



control or purview of the insured, is not the same as guaranteeing the
insured’ s performance.

Petitioner also contends that insurance companies are a a
disadvantage in covering these types of losses, as compared to a surety,
because insurance companies do not have a right of “reimbursement” from
the insured. See Petitioner’s Initid Brief, at p. 40, 43. While an insurance
company, by terms of the insurance contract, is not entitled to indemnity
from its insured, the insurer does have subrogation rights against any third
party causing a loss. Petitioner, after paying for damages caused to the
project by the subcontractor, has standing to sue the subcontractor to
recover such losses. More importantly, the risk inherent in insuring such
losses is an integra part of the insurance business, which is founded on the
principal of pooling risk. The availability of subrogation or indemnity rights
in a particular Stuation should be irrdevant. Petitioner, and other CGL
insurers, are in the business of evaluating risks and charging appropriate
premiums for such coverage. Nothing about the decision below changes any
aspect of the insurance relationship, except that it confirms the availability of
coverage for a particular type of loss occasioned by the defective work of a

third party that manifests after the completion of the project.

14



The parties agree that insurance and suretyship are vastly different.
The fact that coverage has been confirmed for the insured, for a narrow
category of damages caused by a third party, does not change the nature of
the insurance contract. Petitioner’s argument that the holding below has
created a de facto performance bond shows a misunderstanding of
suretyship, as well as a mischaracterization of that holding. While the
Petitioner seeks to avoid its own contractud ligbility, and shift the loss to its
insured’s surety or directly to its own insured, that was not the deal that was
struck. At the inception of a construction project, the risks are alocated
amongst dl parties—the owner, the contractor, the insurer, the surety (if
present), and others—by contract. Petitioner evaluated the risk, wrote and
issued the policy with products-completed operations hazard coverage
included, and accepted the premium—and now must be held to the terms of

its own contract for insurance.

CONCLUSION
For dl the foregoing reasons, AMWEST SURETY INSURANCE
COMPANY respectfully requests this Court affirm the decison of the

Second District Court of Appeal below.
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