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I N THE SUPREME COURT OF FLORI DA

JACK RI LEA SLI NEY,
Appel | ant,

VS. FSC Case No. SCO05-13
L. T. Case No. 92-451-CF

STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATEMENT

Appel l ant, JACK RILEA SLINEY, was the defendant in the
trial court below and wll be referred to herein as
“Appellant” or by his proper nane. Appel | ee, the State of

Fl orida, was the petitioner in the trial court below and w |

be referred to herein as “the State." Reference to the direct
appeal wll be by the synbols “ROA,” followed by the
appropriate volunme and page nunbers. Ref erence to the post-
conviction proceedings will be by the synbols “PCR,” foll owed

by the appropriate volune and page nunbers.



STATEMENT OF THE CASE AND FACTS

Appellant will rely on the statenent of the case and
facts in his initial brief.

SUMVARY OF THE ARGUMENT

Tri al counsel, Kevin Shirley, rendered ineffective
assistance in the guilt phase of Appellant’s trial, due to an
actual conflict of interest that adversely affected his
per formance. Shirley had twice represented one of the
detectives who was instrumental in Appellant’s investigation
arrest, and interrogation. Moreover, counsel was representing
the detective’'s son while he was representing Appellant. The
voluntariness and adm ssibility of Appellant’s confessions
were a critical issue in the case. The detective was a key
witness for the State at both the suppression hearing and at
trial. As a result, Shirley was actively representing
conflicting interests and should have noved to w thdraw or, at
the very least, informed Appellant of his conflicts, so that
Appel l ant could make an infornmed decision about his continued
representation by Shirley. But Shirley failed to bring the
matter to anyone’s attention to the detrinment of Appellant.

I n addition, Appellant was initially appointed a public
def ender who certified to the court that he could not present

an effective defense due to his excessive case | oad. The



trial court nevertheless refused to allow the Public
Defender’s O fice to w thdraw. Fearful that the assistant

public defender assigned to his case was, in fact,

overburdened and unable to adequately represent hi m

Appellant’s family hired a private attorney who msled them
into believing that he was qualified to represent Appellant in
a death penalty case. Convinced that the jury would convict

Appel l ant of no nore than second-degree nurder, this attorney
did nothing to prepare for a penalty phase. When the jury
returned verdicts of guilty to first-degree nurder, Appellant

fired him precisely because he had done nothing to prepare for

the penalty phase.

Since Appellant was indigent and not conpetent to
represent hinself, the trial court re-appointed the original
assi stant public defender, over the attorney’ s objection, to
prepare Appellant’s penalty phase from scratch within 30 days.
But this attorney, who had previously certified that he could
not effectively represent Appellant, failed to investigate and
present conpelling evidence in mtigation that would have
hel ped to explain why a *“good, clean-cut kid” with no prior
history of crimnal activity suddenly attacked M. Blunberg
over the price of a gold neckl ace. Wth the jury split 7 to

5, and this Court split 4 to 3 on proportionality, there is a



reasonable probability that had counsel investigated and
presented this evidence, Appellant would be serving a life

sentence, rather than facing execution.



ARGUMENT

| SSUE |
TRI AL COUNSEL, KEVI N SHI RLEY, RENDERED
| NEFFECTI VE ASSI STANCE OF COUNSEL DUE TO AN
ACTUAL CONFLI CT OF | NTEREST THAT ADVERSELY
AFFECTED H S PERFORMANCE .

In Mckens v. Taylor, 535 U S. 162 (2002), the Suprene

Court made clear that in conflict of interest cases the

prophylactic principles announced in Cuyler v. Sullivan, 446

U.S. 335, 344 (1980), were |limted to clains arising from
mul tiple, concurrent representation. The M ckens Court | eft
open the question of whether Sullivan should be applied in
ot her contexts, such as in successive representati on cases
li ke the case at bar. However, this Court has applied the
Sullivan standard to conflict of interest cases other than

mul ti pl e, concurrent representation. See, e.g., Brown v.

State, 894 So. 2d 137, 157 (Fla. 2004) (involving alleged
conflict of interest based on affair between trial counsel’s

| egal assistant and | ead detective and trial counsel’s attenpt
to secure intellectual property rights to Brown's life story,

recordi ngs, songs, and poetry); Ganble v. State, 877 So.2d 706

(Flla. 2004) (involving trial counsel’s alleged confession of

guilt); State v. Coney, 845 So. 2d 120 (Fla. 2003) (involving

al l eged conflict of interest based on trial judge's
appoi nt nent of defense counsel in return for 25% ki ckback of

6



counsel’s speci al public defender fee). Therefore, Sullivan's
rational e should apply in the present case.

As stated in Sullivan and reaffirmed in Mckens, to
establish a claimof ineffective assistance of counsel based
on an alleged conflict of interest, a defendant nust
“establish that an actual conflict of interest adversely
affected his | awer’s performance.” Sullivan, 446 U. S. at 350;
M ckens, 535 U. S. at 173-74. The M ckens Court clarified,
however, that an actual conflict is not “something separate
and apart from adverse effect.” 535 U. S. at 172 n.5. Rather,
“an ‘actual conflict,’” for Sixth Arendment purposes, is a
conflict of interest that adversely affects counsel's
performance.” 1d. As this Court articulated in Hunter v.

State, “[t]o denonstrate an actual conflict, the defendant

must identify specific evidence in the record that suggests

that his or her interests were conprom sed.” 817 So.2d 786,

791 (Fla. 2002) (enphasis added) (citing Herring v. State, 730

So.2d 1264, 1267 (Fla. 1998)).

In the present case, Appellant’s trial counsel, Kevin
Shirl ey, had previously represented one of the State’'s
wi t nesses, Detective LlIoyd Sisk, who was a critical w tness at
t he suppression hearing, and again at trial, regarding the

vol untari ness of Appellant’s confession. Shirley had



previously represented Detective Sisk in a civil suit against
the sheriff’'s office followng Sisk’s term nation of

enpl oynment resulting fromallegations of crimnal conduct
against a mnor. Shirley represented Sisk again, prior to
Appellant’s trial, in his dissolution of marriage proceedi ngs.

In addition, at the time of Appellant’s trial, Shirley was

representing Sisk’s son in his divorce case. Because Shirley
was actively representing a paying client (Appellant) when he
was cal led upon to cross-exam ne, both at the suppression
hearing and at trial, a former paying client (Sisk), who was
the father of a current paying client (Sisk’s son), Shirley
was “actively represent[ing] conflicting interests.”

Sul livan, 446 U.S. at 350.

The State contends that Appellant failed to nmeet his
burden of proof because he “failed to call either Shirley or
Corporal Sisk to establish the nature and extent of the
all eged prior attorney client relationship which is the
foundation of the claimed conflict.” AB at 24-25. Shirley
admtted at the first supplenental evidentiary hearing,
however, that he had represented Detective Sisk prior to
Appellant’s trial. (PCR 1V 615). Based on this adm ssion,
col |l ateral counsel obtained court documents that were filed on

Sisk’s behal f, and signed by Shirley as Sisk’s counsel of



record. A dissolution of marriage petition, signed by Shirley
on behalf of Sisk’s son, docunented the existence of that
pr of essi onal relationship during Appellant’s trial. (PCR IV
625-30). These docunents were appended to Appellant’s second
notion to amend his notion to vacate and formed the basis for
a second suppl enental evidentiary hearing. (PCR V 832-35).
At the hearing, collateral counsel noved the court to take
judicial notice of the docunents. (PCR VI 984-85). At no
time did the State object to such a request. Although the
trial court did not specifically rule on the notion, it
consi dered Appellant’s claimof conflict of interest and
rejected it because its review of Shirley’ s cross-exanm nation
of Sisk at trial revealed “no evidence to support a claimthat
M. Shirley s prior representation of Detective Sisk adversely
af fected his performance.” (PCR VI 97-58).

Kevin Shirley’s adm ssion that he represented Detective
Sisk prior to Appellant’s trial, as well as the court
pl eadi ngs that document the nature and extent of Shirley’s
representation of both Sisk and Sisk’s son, adequately
established a conflict of interest. The State alleges,
however, that because Shirley’'s representation of Sisk had
ended prior to Appellant’s trial, Shirley had not “actively

represented conflicting interests,” Sullivan, 446 U.S. at 350,



at trial. AB at 25-26, 27, 28, 31. To support this

contention, the State initially cites Snelgrove v. State, 30

Fla. L. Weekly S785 (Fla. Nov. 10, 2005), but Snel grove is
i napposite. In that case, the public defender’'s office had
w t hdrawn i medi ately fromrepresenting the state’s w tness
when the conflict becane apparent, the representation of the
state’s witness had been brief, and the state’s w tness had
agreed to waive any conflict of interest. As a result, this
Court affirmed the trial court’s denial of the public
defender’s notion to withdraw from Snel grove’'s case.’

To suggest that this Court will consider only clains

i nvol ving the sinmultaneous representati on of adverse clients

totally m srepresents the hol ding of Snel grove, Bouie, and

MIlls, as well as case law in general on this issue. As this

Court made clear in Guznman v. State, 644 So.2d 996 (Fl a.

1994), a conflict of interest can adversely affect counsel’s

performance even when defense counsel had previously

represented the state’s main w tness:

! The additional cases upon which the State relies are
equal Iy inapposite, since they did not turn on the fact that
the defense attorneys no |longer represented the state’'s
w tnesses, who were their forner clients. Rat her, wunlike in
the present case, they turned on the fact that the defense
attorneys extensively cross-examned the state’s w tnesses at
t he expense of their prior clients. See Bouie v. State, 559
So.2d 1113 (Fla. 1990), and MIlls v. Singletary, 161 F.3d
1273, 1287-88 (11'" Cir. 1998).

10



[A] trial court is not permtted to reweigh
the facts considered by the public defender
in determning that a conflict exists. This
is true even if the representati on of one
of the adverse clients has been concl uded.
Consequently, in this case, once the public
def ender determ ned that a conflict existed
regardi ng Guzman, the principles set forth
in those cases required the trial judge to
grant the notions to w thdraw.

(Enphasi s added). Other Florida courts have found so, as

well. See, e.g., Nixon v. Siegel, 626 So.2d 1024, 1025 (Fla.

3d DCA 1993) (quashing order denying public defender’s notion
for appointnment of other counsel where public defender had
previously represented state’s main witness: “it cannot be
said as a matter of law that the conflict vani shes when the
case of one of the adverse defendants is concluded.”); Lee v.
State, 690 So. 2d 664, 667 (Fla. 1° DCA 1997) (“In this case,
there can be no doubt that attorney Lovel ess and the defendant
had an actual conflict of interest. Attorney Lovel ess had
personal ly represented a prinmary wi tness agai nst the defendant
in the past and his office had also represented that w tness
about the tinme he was assisting |law enforcenment officers in
their effort to obtain a confession fromthe defendant.”).

The Eleventh Circuit Court of Appeals has also considered
conflict of interest clains in successive representation

cases. See, e.d., Lightbourne v. Dugger, 829 F.2d 1012, 1023

(11th Cir. 1987) (“An attorney who cross-exam nes a forner

11



client inherently encounters divided loyalties.”); Porter v.

Wai nwri ght, 805 F.2d 930, 939 (11'" Cir. 1986) (finding that

assertions that defense counsel was forced to choose between
discrediting his former client through information |earned in
confidence, or foregoing vigorous cross-examnation in an
attenpt to preserve the former client’s attorney/client
privilege “would suffice to denonstrate an actual conflict of
interest.”).

The State also criticizes Appellant, as did the trial
court, for failing to call as wtnesses either Kevin Shirley
or Detective Sisk to establish the “adverse effect” conmponent
of his conflict claim (PCR VI 958; AB at 24-25). Both the
State and the court assune, however, that Shirley and/or Sisk
woul d have reveal ed the confidential nature of their
attorney/client relationship, as well as any information that
Shirley gained fromthat relationship that he could have used
to i npeach Sisk on the witness stand, but chose not to. As
Justice Marshall noted in Sullivan, “[i]n the usual case
we m ght expect the attorney to be unwilling to give such
supportive testinony, thereby inmpugning his professional
efforts.” 446 U S. at 358 (Marshall, J., concurring in part
and di ssenting in part).

Even if collateral counsel had call ed one or both of

12



these state witnesses at the evidentiary hearing, and even if
they had formally asserted the attorney/client privilege,
Appel l ant’s claimof conflict would bear no | ess significance.
Just as the fornmer client’s waiver of his attorney/client
relationship in Guzman was not sufficient to overcone the
conflict of interest, 644 So.2d at 999, so too a fornmer
client’s assertion of the attorney/client privilege should not
obvi ate a defendant’s conflict of interest claim After all,
“the evil -- it bears repeating -- is in what the advocate

finds hinmself conpelled to refrain fromdoing . . . .~

Hol | oway v. Arkansas, 435 U S. 475, 490-91 (1978). G ven the

nature and extent of Shirley’s prior representation of
Detective Sisk, and the significant |ikelihood that Sisk would
have asserted the attorney/client privilege, Appellant nmet his
burden of showi ng an actual conflict of interest that
adversely affected his attorney’s performance. As a result,
he shoul d have been granted a new trial with conflict-free
counsel .

In the end, however, the State contends that “Detective
Sisk was sinply not a critical witness for the State. He
provi ded brief, cunulative testinony to that offered by
Detective Twardzi ck. Consequently, it cannot be said that

Sliney established a ‘conflict of interest’ which adversely

13



af fected counsel’s performance.” AB at 30-31 (footnote
omtted). This argunent smacks, at best, of a claimthat

Appel lant failed to prove prejudice under Strickland and, at

worst, of a claimthat any conflict on interest was harm ess
error. When an ineffectiveness claimis founded on a conflict
of interest, however, prejudice is presuned. Sullivan, 446

U.S. at 350-51; Brown v. State, 894 So.2d 137, 157 (Fla. 2004)

(“[A] conflict of interest is so egregious that it clearly

establishes the first prong of Strickland and gives rise to a

presunption of prejudice satisfying the second prong, even in

t he absence of other proof of actual prejudice.”); Barclay v.

Wai nwri ght, 444 So.2d 956, 958 (Fla. 1984) (“An actual

conflict of interest that adversely affects a | awer's
performance violates the sixth amendnment and cannot be
harm ess error.”). Thus, where a defendant establishes that a
conflict of interest actually affected the adequacy of
counsel s representation, he “need not denonstrate prejudice
in order to obtain relief.” Sullivan, 446 U S. at 349-50.
Since Appellant made that showing, he is entitled to a new
trial with conflict-free counsel
| SSUE ||
TRI AL AND PENALTY PHASE COUNSEL WERE

| NEFFECTI VE FOR FAI LI NG TO | NVESTI GATE AND
PRESENT EVI DENCE IN M TI GATI ON .

14



Despite the nature of the crime in this case, the jury's
vote was a close 7 to 5 for death. (ROA |1 194). As
aggravation, the jury was instructed on the “fel ony nurder”
and “avoid arrest” aggravators. (ROA 11l 439). In
mtigation, it was instructed that it could consider the fact
t hat Appellant had no significant history of prior crimnal
activity, that he commtted the nmurder under extreme duress or
under the substantial dom nation of Keith Wtteman, that he
was only 19 years old at the tinme of the offense, and any
ot her factors in his background. (ROA Il 439-40).

In following the jury’s 7 to 5 recommendation, the trial
court found that Appellant’s mtigation did not outweigh the
two aggravating factors. Yet, it had given “substanti al
wei ght” to Appellant’s lack of crimnal history, “little
wei ght” to his age (19), and “little weight” to his
nonstatutory mtigation, except for his good behavior in jail,
which it gave “some weight.” It rejected as mtigation the
fact that Keith Wtteman, who was with Appellant in Ross Pawn
Shop at the time of the offense, had received a |life sentence,
a fact Appellant’s jury did not know. (ROA Il 221-27).

On appeal, this Court split 4 to 3 on whether Appellant’s
death sentence was proportionately warranted. Sliney v.

State, 699 So.2d 662 (Fla. 1997). |In affirm ng the sentence,

15



the majority agreed that the “felony nurder” and “avoid
arrest” aggravators applied. Then it considered anot her
aggravat or not argued before the jury or found by the trial
court:

Al t hough the trial court did not find the

aggravating circunstance that the nurder

was especially heinous, atrocious, or

cruel, this was a particularly brutal

murder. The victimwas beaten with a hamer

to the face and was found with a pair of

scissors stuck in his neck, with fractured

ribs, and with a fractured backbone. The

trial court did find two aggravating

ci rcunstances. Mreover, the trial court

did not find any statutory nental

mtigation. Conparing this to other cases

in which the death penalty was inposed, we

do not find that the mtigating

ci rcunmst ances which were found to exist in

this case make the death sentence

di sproportionate.
699 So.2d at 672. The three dissenters disagreed with the

additi on of the HAC aggravator and the mpjority’s choice of

16



conpari son cases:
The Court nust consider the circunstances
as set forth in the record in relation to

ot her decisions. Livingston v. State, 565

So. 2d 1288, 1292 (Fla. 1988). However, the
Court cannot consi der an aggravator that
the trial court did not find. That is
essentially what the majority has done here
by relying on its own factual finding that
the murder was particularly brutal. The
trial court did not find the nmurder in this
case was especially heinous, atrocious, or
cruel, but the majority finds the
"brutality" of the nurder distinguishes it
from robbery-nurder cases such as Terry,

Sinclair, Thonpson v. State, 647 So. 2d 824

(Fla. 1994), Livingston, and Caruthers v.

State, 465 So. 2d 496 (Fla. 1985), in which
this Court found the death sentence was
di sproportionate.
699 So.2d at 673.
Appel l ant relates this background only to show how cl ose

he was to receiving a |life sentence, and that counsel’s

17



i nvestigation and presentation of mtigation was of critical

i mportance. See, e.g., Onme v. State, 896 So.2d 725 (Fla.

2005) (“Additional testinony in support of the intoxication
and its causes and effects may have warranted greater weight,
and the resulting weighing of mtigation and aggravati on would
have been different. Thus, the fact that the jury did not hear
t he evidence of Ornme's bipolar disorder conbined with the
jury's penalty phase vote of seven to five underm nes our
confidence in the result of the penalty phase. Therefore we
remand this case for a new penalty phase proceeding.”); Rose
v. State, 675 So.2d 567, 574 (Fla. 1996) (“Qur confidence in
the outcone of this proceeding is further underm ned by the
fact that at Rose's original sentencing trial, even wthout
the presentation of substantial mtigation, the jury was

deadl ocked at a six-to-six vote on the reconmendation of life
or death. The jury recommended death only after the tri al

court gave the jury an Allen charge.”); Phillips v. State, 608

So.2d 778, 783 (Fla. 1992) (“The jury vote in this case was
seven to five in favor of a death recomrendati on. The swayi ng
of the vote of only one juror would have made a critical

di fference here. Accordingly, we find that there is a
reasonabl e probability that but for counsel's deficient

performance in failing to present mtigating evidence the vote

18



of one juror m ght have been different, thereby changing the
jury's vote to six to six and resulting in a recommendati on of
life reasonably supported by mtigating evidence.”). 1In the
present case, counsel’s failure to present significant
evidence in mtigation “deprived [Appellant] of a reliable

penalty phase proceeding.” Asay v. State, 769 So.2d 974, 985

(Fla. 2000).

Assi stant Public Defender Mark Cooper, who was appoi nted
to represent Appellant after the jury’'s verdict, obtained the
appoi ntment of Dr. Robert Silver, Ph.D., who was a clinical,
but not a forensic, psychologist.? Critically, although Dr.
Silver was appointed to assess Appellant’s case for
mtigation, he adnmtted at the evidentiary hearing that he was
famliar with Florida s death penalty statute only in “a very
general way.” (PCR Il 477, 482-83). Nevertheless, A P.D.
Cooper could have, and should have, presented Dr. Silver as a
penalty phase witness to testify that Appellant woul d continue
to be a nodel prisoner if sentenced to life inprisonnment: “He

is not the type to make waves in jail, or fight the system

2 American Heritage Dictionary defines “forensic” as

“relating to the wuse of science or technology in the
i nvestigation and establishment of facts or evidence in a
court of law” American Heritage Dictionary of the English
Language onl i ne edi tion, retrieved at
http://education. yahoo.com reference/dictionary/entry/
forensic.

19



[H e is the kind of individual who possibly could be
deterred from future | awbreaking.” (PCR Il 218). This is
specifically the type of evidence found rel evant and

meani ngful in Skipper v. South Carolina:

[ E] vi dence that the defendant woul d not
pose a danger if spared (but incarcerated)
nmust be considered potentially mtigating.
Under Eddi ngs[ v. Oklahoma, 455 U. S. 104
(1982)], such evidence may not be excl uded
fromthe sentencer's consideration. :

[ A] defendant's disposition to make a wel |l -
behaved and peaceful adjustnment to life in
prison is itself an aspect of his character
that is by its nature relevant to the

sent enci ng determ nation.

476 U.S. 1, 5-7 (1986).

Because A. P.D. Cooper presented the testinony of a
correctional officer fromthe county jail, who testified that
Appel | ant had received no disciplinary reports during his 16
months in jail awaiting trial, despite being housed in a
“tough wing” (ROA Ill 411-14), the State contends that Dr.
Silver’s testinmony woul d have been cunul ative. AB at 38-39.

But, as this Court decided previously in Valle v. State, there

is a significant difference in terns of mtigation between a
def endant’ s good behavior while awaiting trial and his ability
to conformto prison rules and adjust well to prison life if
spared the death penalty:

The expert testinony was proffered in proof
of the probability that Valle would be a

20



nodel prisoner in the future. It cannot be
said that this evidence was cunul ative in
light of the rehabilitation officer's
testimony that he could only vouch for
Val | e' s behavi or while previously
i nprisoned and that he had no opinion as to
Valle's ability to adjust, in the future,
to prison life. . . . Since we cannot say
beyond a reasonabl e doubt that the
excl usion [of the expert testinony] did not
affect [the jury’ s] recommendati on, we
remand for a new sentencing hearing with a
new jury panel.

502 So. 2d 1225, 1226 (Fla. 1987).

Al though it is inpossible to tell what weight the jury
gave to the correctional officer’s testinony at Appellant’s
sentencing hearing, the trial court gave it “some weight.”
(ROA 11 226). As in One, 896 So.2d 736, Dr. Silver’s
additional testinmony in support of Appellant’s ability to
conformwell to prison and to | ead a non-violent existence if
given a |life sentence woul d have warranted greater weight, and
the resulting weighing of mtigation and aggravati on woul d
have been different. After all, Appellant had no history of
vi ol ence before this incident. Thus, there is a reasonable
probability that the jury would have recomended a |life
sentence had counsel presented evidence that Appellant was not
only a nodel prisoner while awaiting trial, but that,

according to Dr. Silver, he would likely remain a nodel

prisoner if given a life sentence.

21



Anot her mitigating factor proposed by the defense at
trial was Appellant’s age at the time of the crinme. The jury
was i nfornmed that Appellant was a teenager (19), that he had
just graduated from high school, and that he still lived at
home with his parents. (ROA XI 1106-08). The trial court,
however, gave “little weight” to Appellant’s age because “[a]t
the time this nurder was commtted, the Defendant was 19 years
old. He was an adult, not a juvenile. No evidence was
presented that his enotional age was different than his actual
age. He had graduated from high school, and was gainfully
enpl oyed.” (ROA Il 224). Yet, Dr. Silver wwote in his report
to A P.D. Cooper that “one elenment of mtigation is his
relative youth.” (PCR Il 218). At the evidentiary hearing,
Dr. Silver also testified that Appellant was i mmture for a
19-year-old. (PCR 111 482). A P.D. Cooper unreasonably
failed to present Dr. Silver’'s testinony to support a
mtigating factor counsel chose to present to the jury and to
the trial court.

The State takes great pains to recount the negative
information that Dr. Spellman, Dr. Silver, and Dr. Kling
reported to A.P.D. Cooper. AB at 35-37. But none of this
i nformati on woul d have been presented to the jury unless

Cooper had called the experts as witnesses on Appellant’s
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behal f.® OF the three experts, Dr. Silver was the only one
Cooper shoul d have consi dered because of the inportant
mtigation testinmony the doctor could have related to the
jury. |If Cooper had not listed Dr. Spellman and Dr. Kling as
wi tnesses, the State would not have been able to depose them
or otherw se ascertain the nature and results of their

eval uations. Although the State could have, and no doubt
woul d have, tried to elicit sonme unfavorable testinmony from
Dr. Silver, Cooper still had a constitutional responsibility

to present Dr. Silver’'s favorable testinony. See State v.

Lewi s, 838 So. 2d 1102, 1113 (Fla. 2002) (“[T]he obligation to
i nvestigate and prepare for the penalty portion of a capital
case cannot be overstated.”). “[T]the fact that [Appellant’s
m tigation evidence] may be rebutted by State evidence or
argument does not change the fact that it should have been
considered by the jury.” Phillips, 608 So.2d 778, 783 (Fla.
1992) .

Finally, A.P.D. Cooper unreasonably failed to introduce
evi dence of Appellant’s al cohol and steroid use, his parents’
chronic and excessive al cohol use, and his brother’s

al coholism Such evidence woul d have hel ped to explain why

® Nor would the State have been able to elicit opinions
regarding Appellant’s alleged character faults, i.e., his
anorality, hedonism and soci opathy, unless the defense pl aced
Appel lant’s character at issue.
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Appel l ant, this seem ngly “good, clean-cut kid,” with no prior
hi story of violence, could conmt this type of nurder. As Dr.
Silver noted in his report, “the act for which he was found
guilty seems rather out of character for him” (PCR Il 218).
Moreover, Dr. Silver noted that Appellant “did not have the
ki nd of background or record that would readily identify him
as someone who is antisocial or headed for mmjor trouble.”
(PCR Il 218). G ven the aberrant nature of this crime, Cooper
shoul d have presented as nuch evidence as possible to help the
jury understand how and why a 19-year-old kid would attack and
kill an elderly business owner in broad daylight, during
normal busi ness hours. Cooper’s failure to present the
mtigation that was readily avail able constituted
constitutionally deficient representation that deprived
Appel l ant of a reliable penalty phase proceeding. Therefore,
this Court should reverse the trial court’s order and remand
for a new sentencing hearing.

CONCLUSI ON

VWHEREFORE, based on the foregoing argument s and
authorities, Appel | ant, JACK RILEA SLI NEY, respectfully
requests that this Honorable Court reverse the trial court’s
deni al of relief and remand this cause for a new trial and/or

for a new sentencing proceeding, or for such other relief as
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this Court deens appropriate.
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