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FACTS AND PROCEDURAL HI STORY

Around 5:50 p.m on June 18, 1992, Marilyn Blunberg drove to
Ross Pawn Shop in Engl ewood, Florida, when her husband, Ceorge,
did not conme honme fromwork and did not answer the phone at the
shop. When she arrived, she found the door |ocked, the Acl osedi
sign displayed, and the lights off. Upon entering the store,
she noticed the display cases were enpty or in disarray. Her
husband was |ying behind a display case in a pool of blood with
a pair of scissors protruding from his neck. She inmmediately
di al ed 911 and then left the shop. (ROA VIII 666-77).

Gl Stover, a crinme scene technician with the Charlotte
County Sheriff=s Ofice, found the victimlying face-dow on the
floor behind a display case/counter, half-way inside a snal
bat hroom  The victims glasses and a hanmer were on the fl oor
near the body. A piece of canera |lens was behind the toilet,
and another whole canera |lens was in the wastebasket in the
bat hroom (ROA VII1710-18). The FBI crime lab found no prints
of value on the canera |enses, hammer, or scissors. The only
print of value was that of Keith Wttenman, Petitioner:s co-
def endant, which was found on the frame of a mrror setting on
one of the display cases. (ROA X 1018-19).

During the autopsy, Dr. Imm discovered scrapes and

contusions on the forehead, cheeks, lips, eyes, and an ear of



the victim His right eye was swollen shut, and the bridge of
his nose was broken. Dr. Imam specul ated that the injuries may
have been caused by the camera |l ens found in the wastebasket or
by sone other blunt object. On the top and the back of the
victims head, Dr . I mami found three concentric-shaped
| acerations about 1.5 inches in diameter, consistent with the
hamrer found near the body. There were three stab wounds to the
side of the neck, one of which still contained a pair of orange-
handl ed scissors. The victims ribs were also broken 22 tines on
both the left and right sides, and front and back. Finally, the
victims back bone was fractured near the |ower chest on the back
side. Dr. Imam believed that these latter injuries were caused
by increased pressure applied while the victimwas |ying on the
floor face down. Dr. Imam estimated the tine of death at 3:30
p.m (ROA | X 751-779).

Dal e Dobbins was in Ross Pawn Shop at around 4:30 p.m on
the day of the nmurder. Just as he was leaving, two white mal es
entered the store. They both imediately turned their backs on
him which he found odd and suspicious, so he stayed for a few
m nutes, but l[eft when he got no sign fromthe pawn shop owner
t hat he needed help. The next day, when M. Dobbins heard about
t he nurder, he approached the police and assisted in preparing a

conposite sketch of one of the two men. He later identified



Petitioner in a photo lineup, and identified himat trial as one
of the two nen he had seen in the pawn shop on that day. (ROA
| X 788-800).

Stanley McG nn, a patrol officer for the Punta Gorda Police
Departnent, |earned of the nmurder during roll call and was
provided a copy of the conposite sketch. Because his
st epdaught er was dating a young man nanmed Thaddeus Capel es from
Engl ewood, who was roughly the same age as the person in the
conposite, he showed the conposite to Thaddeus, who called | ater
that evening with a possible identification of the suspect.

MG nn then informed Detective Cary Twardzik, the |ead

i nvestigator on the nurder, about Thaddeus: phone call. (ROA IX
801-05).
Detective Twardzi k had no |eads on the case until MG nn

call ed on June 27, 1992. When Twardzi k contacted M. Capeles,
Thaddeus infornmed the detective that Petitioner, who resenbl ed
the conposite, had approached him at Club Manta Ray, a teen
dance club that Petitioner nmanaged, and offered to sell hima
gun. Twardzi k then set up a Asting@ operation, whereby Thaddeus
woul d wear a body mc and purchase the gun from Petitioner.

VWhen the serial nunmber on the gun matched the gun register at
Ross Pawn Shop, Twardzi k then arranged for Thaddeus to purchase

addi tional guns from Petitioner. The serial nunbers fromthose



guns matched the gun register as well. At that point, Twardzik
and others arrested Petitioner for dealing in stolen property.

(ROA I'l 351; 1X 805-914; X 943-59).

After orally waiving his Mranda rights,' Petitioner
initially clainmed that he bought the guns, and sone jewelry,
froma black male at the Port Charlotte mall three weeks ago.
When confronted with the fact that the guns were stolen fromthe
pawn shop only ten days previously, Petitioner asked for a piece
of paper and provided a hand-witten confession, wherein he
adm tting beating and stabbing the victim He | ater gave an
oral taped confession, wherein he again admtted to killing M.
Bl umberg while his friend, Keith Wttenman, stole jewelry and
guns fromthe pawn shop display cases. (ROA X 959-1009). Based
on the confessions, the detectives obtained a search warrant for
Petitioner=s home, where he lived with his parents. In a trunk
in Petitioner:zs bedroom which Petitioner was sharing with Keith
Wtteman, the police discovered a .41 caliber gun, which was

not listed on the pawn shop:ss firearm register, and a gym bag

! The detective got distracted and forgot to have Petitioner
sign the waiver portion of the rights form (ROA X 965).



containing jewelry later identified by the victims wife as
jewelry stolen fromthe pawn shop. (ROA X 1010, 1036-39).

Prior to trial, Petitioner challenged the adm ssion of his
witten and oral confessions on the ground that he was
intoxicated at the time of his arrest and interrogation. (ROA I
46; |11 252-367)). Several patrons from Cub Manta Ray testified
at the suppression hearing that Petitioner had been drinking all
ni ght and was visibly intoxicated by 1:00 a.m, just prior to
his arrest. (ROA 11 257-65, 266-70, 270-77). Petitioner
testified, as well, that he had been drinking all night and
could not renenber waiving his rights or providing either the
witten or oral confessions. (ROA 11 277-95). Det ecti ve
Twar dzi k and Detective Lloyd Sisk both testified, however, that
Petitioner successfully negotiated two separate gun sales wth
Thaddeus Capeles, followed all directions when engaged in a
fel ony stop, and otherw se presented no indications that he was
intoxicated when he waived his rights or provided the
confessions. (ROA Il 296-349, 350-60). The trial court denied
the notion to suppress. (ROA Il 364-67).

Petitioner pursued the involuntary confession argunent at
trial, calling as witnesses the patrons from C ub Manta Ray who
saw him drinking and intoxicated by the end of the evening.

(ROA XI 1062-68, 1074-80, 1082-88). Petitioner testified, as



wel |, that he was intoxicated when he was arrested and did not
remenber waiving his rights or confessing to the crine.
Regardi ng the nurder, Petitioner testified that he and Keith
Wtteman went to Ross Pawn Shop so Petitioner could buy Wtteman
a gold necklace in exchange for a gold bracelet Wttenan owned
that Petitioner wanted. At one point, the victim quoted
Petitioner a price for the necklace. Petitioner began | ooking
at other merchandi se, but came back to the necklace, at which
point the victimquoted a higher price. Petitioner paid for the
neckl ace, but confronted M. Bl unberg about the change in price.
They began arguing. As the argunent escal ated, Petitioner went
behi nd the counter and grabbed the victimby the shoulder. They
both fell to the ground. \When Petitioner stood up, he noticed
that M. Blunberg was bl eeding, so he asked Wtteman what they
should do. Wtteman said he did not know. Petitioner responded
that they should call 911, but instead of doing so, left the
store because he was nauseous from seeing the blood and | ay down
in his truck. A few mnutes later, Wtteman cane outside to
check on himand went inside the trucks:s cab, retrieving a pair
of wor kout gloves. Wtteman went back inside the pawn shop and
returned five or six mnutes later carrying a pillow case ful

of stuff. Wtteman was wearing a tan sweater that was not his

own and had a gun stuck into his waistband. Wtteman told



Petitioner to get up and drive, so they left. They drove to two
secl uded | ocations where Wtteman disposed of several itens,
then they went honme. Petitioner |earned the next day fromhis
not her that the victimhad died. (ROA XI 1112-28).

The jury returned verdicts of gquilty to first-degree
prenmeditated mnurder, first-degree felony nurder, and arned
robbery. (ROA XI'I 1335). Foll owi ng the verdicts, Petitioner
fired his private attorney, Kevin Shirley, and the trial court
appoi nted Assistant Public Defender Mark Cooper to handle the
penalty phase. (ROA I 169; Xl 1342). At the penalty phase
Petitioner presented the follow ng evidence: (1) a nei ghbor who
had |ived across the street from Petitioner and his famly for
13 years testified that Petitioner was polite, courteous, well-
mannered, and a good neighbor (ROA Ill 385-87); (2) a track
coach at Petitioner:s high school testified that Petitioner ran
track and pole vaulted, worked hard, and was never a problem
(ROA I'I'l 388-91); (3) the principal at Petitioner:zs high school
testified that Petitioner was an average student, was not a
di sciplinary problem and had received a scholarship to continue
his education (ROA Il 392-94; (4) Petitioner=s brother testified
that Petitioner once changed the tire on an elderly woman:s car
Wi t hout charge, and he used to now the | aw and pick up groceries

for an elderly nman down the street (ROA 111 395-98); (5)



Petitioner:s nother and father both testified that they |oved
their son, were very proud of his acconplishnments, and had had
hi gh hopes for his future (ROA Il 399-403, 404-10); and (6) a
correctional officer with the county jail testified that
Petitioner had received no disciplinary reports during his 16
nonths in jail, despite being housed in a Atough w ng@ (ROA II
411-14) .

The jury returned a reconmendati on of death by a vote of 7
to 5. (ROA | 194). The trial court followed that
recommendation, finding in aggravation that Petitioner commtted
the nmurder during the conm ssion of a felony (robbery), and that
he commtted the nmurder to avoid arrest. In mtigation, the
trial court gave Asubstantial weight@ to the Petitioner=s |ack of
crimnal history, it gave Alittle wight@ to Petitioner:s age
(19), and it gave Aittle weightl to Petitioner:zs other
nonstatutory mtigation, except for his good behavior in jail,
whi ch the court gave Asone weight.@ It rejected in mtigation
any evidence that Petitioner acted wunder the duress or

dom nation of Keith Wtteman. Moreover, it found that Wttemn:s

jury recommendation for life inprisonment was not significant
because Petitioner was far nore cul pable. (ROA Il 221-27; 111
470-79). Finally, it departed upward in inposing a life



sentence for the arned robbery because of the capital nurder
convi ction. (ROA 11 228).

On direct appeal, Assistant Public Defender Robert Moeller
raised the following issues for this Court:s review. (1) the
trial court erred in denying Petitioner:z:s notion to suppress his
confessions, (2) the trial court erred in admtting a transcript
of the 911 call Marilyn Blunmberg nade after finding her husband
dead, (3) the trial court erred in admtting irrelevant and
prej udi ci al portions of the taped transactions between
Petitioner and Thaddeus Capeles, (4) the trial court erred in
admtting the firearms register fromthe pawn shop because it
constituted inadm ssible hearsay, (5) the trial court erred in
ruling inadnmi ssible the testinmony of three jail inmates who
overheard Keith Wtteman maki ng an incul patory statenent, (6)
the trial court erred in denying penalty phase counsel:s notion
for appointnment of a penalty phase expert and notion for
extension of time, (7) the trial court erred in instructing the
jury on, and finding the existence of, the felony murder and
avoid arrest aggravators, (8) Petitioner:s sentence was not
proportionately warranted, (9) the trial <court erred in
departing from the guidelines on the robbery charge w thout
clear and legitimte reasons for doing so, and (10) the trial

court erred in assessing a public defender:s fee and costs



wi t hout notice and a hearing. Initial Brief of Appellant. This
Court found Issues 1 through 9 wthout nmerit and affirnmed
Petitioner:s convictions and sentences; however, it set aside the
order on fees and costs and remanded for proper notice and a

heari ng. Sliney v. State, 699 So. 2d 662 (Fla. 1997). Three

justices dissented on proportionality grounds. 1d. at 672-73.

GROUNDS FOR RELI EF

CLAI M |

APPELLATE COUNSEL WAS | NEFFECTIVE FOR
FAI LI NG TO CHALLENGE THE REPEATED
| NTRODUCTI ON OF COLLATERAL CRI ME EVI DENCE
THAT, BECAUSE OF | TS DETAIL, VOLUM NOUS
NATURE, AND | RRELEVANT CONTENT, PREJUDI CED
PETI TI ONERS RI GHT TO A FAIR TRI AL.

A habeas corpus petition is the proper vehicle for bringing
claims of ineffective assistance of appellate counsel. See

Medina v. Dugger, 586 So. 2d 317, 318 (Fla. 1991). When

entertaining a habeas petition based on a challenge of
ineffective assistance of appellate counsel, this Court nust
decide Afirst, whether the alleged om ssions are of such
magni tude as to constitute a serious error or substantial
defi ci ency falling measur abl y out si de t he range of
prof essi onally acceptabl e performance and, second, whether the
deficiency in performance conprom sed the appellate process to

such a degree as to underm ne confidence in the correctness of

10



the result.” Suarez v. Dugger, 527 So. 2d 190, 192-93 (Fla.

1988).
Al t hough habeas petitions should not be used to chall enge

matters that were not objected to at trial, Parker v. Dugger |,

550 So. 2d 459, 460 (Fla. 1989), an exception may be made where
appellate counsel failed to raise a claim that presents a

fundanental error. See Roberts v. State, 568 So. 2d 1255, 1261

(Fla. 1990). A fundanental error is defined as an error that
Areaches down into the validity of the trial itself to the extent
that a verdict of guilty could not have been obtained w thout

t he assistance of the alleged error.(l Kilgore v. State, 688 So

2d 895, 898 (Fla. 1997).
This Court has repeatedly stated that collateral crine

evidence is presunptively prejudicial. See, e.g., Goodwi n v.

State, 751 So. 2d 537, 547 (Fla. 1999); Czubak v. State, 570 So

2d 925, 928 (Fla. 1990). Such evidence is treated cautiously
because of its propensity to prejudice the jury against the
accused Aeither by depicting himas a person of bad character or
by influencing the jury to believe that because he cormitted the
other crinme or crines, he probably commtted the crinme charged.(

Craig v. State, 510 So. 2d 857, 863 (Fla. 1987). Thus, the

jury should not be distracted by information about unrelated

matters. | d.

11



Wth proper notice to the defense, collateral crine evidence
can be relevant and adm ssible to prove notive, opportunity,
intent, preparation, plan, know edge, identity, or absence of
m st ake or accident. Fla. Stat. * 90.404(2)(a) (1991). In
Petitioner:s case, the identity of the person who actually killed
M. Blunmberg was the only material fact at issue, but for
collateral crine evidence to be adm ssible to prove identity,
there nust be Aa close simlarity of facts, a wunique or

fingerprint: type of information.§ State v. Savino, 567 So. 2d

892, 894 (Fla. 1990). The collateral crinme evidence adm tted at
trial, however, involved Petitioner selling guns stolen fromthe
pawn shop to Thaddeus Capel es several weeks after the honicide.?

Thus, this type of evidence would not have been adm ssible to
prove identity under the Wllianms rule. Utimtely, since the
State failed to file its notice of intent to admt WIllianms rule
evidence, the trial court was deprived of an opportunity to
assess the relevance and prejudicial nature of this evidence
before it was submtted to the jury.

Undoubtedly, the State will contend that this evidence did

not constitute collateral crinme evidence under * 90.404(2)(a),

2 Appel lant was, in fact, initially arrested for dealing in
stol en property. (ROA Il 351).

12



but rather was evidence that was Ainextricably intertw ned@ with
the crimes charged and was relevant and adm ssible under -
90.402. Thus, no notice of intent was required. Evidence that
is inextricably intertw ned, however, is evidence that 1is
Ai nseparable from the crime charged . . . . It is adnissible
under section 90.402 because t is a relevant and inseparable
part of the act which is in issue. . . . It is necessary to
admt the evidence to adequately describe the deed.:" Qiffinyv

State, 639 So. 2d 966, 968 (Fla. 1994) (quoting Charles W
Ehr hardt, Florida Evidence "404.17 (1993 ed.)).

In Conde v. State, 860 So. 2d 930, 937 (Fla. 2003), the

State introduced evidence that Afire rescue personnel discovered
a woman, naked and bound in duct tape, trapped in [Conde:s]
apartnment@ six nonths after the nurder for which he was on trial

That discovery led to evidence that inplicated Conde in the
murder, which in turn led to Condess arrest and subsequent
conf essi ons. Id. at 947. Although the trial court agreed to
admt the evidence, it severely limted its scope:

You will be able to introduce information
about a call fromthe neighbors. Fire rescue
appeared. They broke in. They found a wonman
whom t hey renoved the tape from That there
was an identification of this defendant from
a photograph. And then you spring forward
into what the police did as far as the
i nvestigation. There wll be no other
informati on about her being a prostitute,
about DNA |inkage, whatever may have been

13



with her. . . . That identification alone
gi ves you enough to paint a picture of why
the police went forward.

In affirmng the adm ssion of this collateral crine as
evidence inextricably intertwined with the crinme charged, this
Court noted that while evidence Athat is inextricably intertw ned
with the charged crine is admssible to establish the entire
context of the crinme, <care should be taken to exclude
unnecessary details.@ 1d. at 948. Further noting that Ano
bright |ine between the adm ssible and inadm ssible facts of
inextricably intertwined collateral crines@ existed, and that
Aft]he drawing of that line is within the discretion of the trial
court,® this Court found that Conde:s tri al court had
sufficiently limted testinony regarding the collateral crinme Ao
a quick recital of the basic facts.@ To further support its
affirmance of the trial court:zs discretion, this Court cited to

Consalvo v. State, 697 So. 2d 805 (Fla. 1996), Long v. State,

610 So. 2d 1276 (Fla. 1992), and Henry v. State, 574 So. 2d 73,

75 (Fla. 1991), in which limted evidence of collateral crines
had been admtted to place the events in context and to describe

adequately the investigation. |d. See also Steverson v. State

695 So. 2d 687, 689 (Fla. 1997) (quoting Randol ph v. State, 463

So. 2d 186, 189 (Fla. 1984)) (AEven when evidence of a collatera

14



crime is properly adm ssible in a case, . . . >the prosecution
shoul d not go too far in introducing evidence of other crines.
The state should not be allowed to go so far as to nmke the
collateral crine a feature instead of an incident.:f).

In the present case, the evidence of Petitionerzs collateral
crimes were not limted in any way. In fact, evidence of the
details of the crines becanme repetitive and a focus of the
trial. Initially, the State introduced the testinony of Stanley
McG nn, a forner patrol officer with the Punta Gorda Police
Departnment, who testified that he was infornmed about the
robbery/ murder during roll-call and was provided a conposite
sketch of a potential suspect. Because his stepdaughter was
dating a young man about the sane age as the potential suspect,
he decided to show his stepdaughter:=s boyfriend, Thaddeus, the
conposite sketch. Later that evening, Thaddeus called MG nn
and told himthe identity of the suspect. MG nn then contacted
the |l ead investigator in the robbery/nurder, Cary Twardzi k, and
related the information.® (ROA | X 801-05).

Thaddeus Capeles then testified in great detail about how

Petitioner approached him to buy a gun the day after MG nn

® Twardzik testified that he had no |eads on the suspect
until McGnn called. (ROA X 943).

15



showed him the conposite, and how he (Capeles) agreed to work
with the sheriff:=s office as part of a sting operation to buys
guns from Petitioner. (ROA 11X 810-909). Initially, over
defense objection (ROA |1X 817-64), Capeles was allowed to
provide a step-by-step account of his interactions with the
police as they planned and executed two separate controlled buys
of guns from Petitioner. Then, over defense objection (ROA IX
862-64), the State was allowed to play four audio tapes of the
i nteractions between Petitioner and Capel es, who was wearing a
body mc, even though Capeles had just related the sane
information. These tape recordings, which were collectively an
hour 1long, also contained conversations wunrelated to the
purchase, as well as expletives and racial epithets, that
further prejudiced Petitioner in the eyes of the jury. For
example, during the first controlled buy, the follow ng
conversation occurred between Petitioner and Thaddeus Capel es:

TC: Renmenber, nmums the word.

JS: No, you nums the word.

TC: Both of us nmums the word.

JS: Except if you ever get bunped with
it, wherexd you get it fron? Some nigger.

TC. Sone nigger?
JS:  Yes.
TC. Nigger fromP.G ?

16



JS:  Yes.

TC. Al right. Not a word.
(ROA I X 885). The follow ng conversation also occurred between
Petitioner and Thaddeus Capeles during the second controlled
buy:

TC. Oh, ny God! What is up?

JS: Youwre not gonna ness wth ne,
right, man? No fucking cops or nothing!

TC. | dont Kknow. You=re scaring me,
dude.

JS: Dude, you wat ch t oo much
t el evi si on.

TC. What:=s up, dude?

TC. Who:s that?

TC. Lose the gl asses, nan!

TC. VWhere we goi ng?

JS: Right here.

TC. Okay. Okay.

JS: Get rid of this stack of rubber
her e.

TC: Stack?

JS:  Yeah, wewre fucking.

TC: \Who, Chris?

JS: Sone chick - theres a whol e bunch
of >emin there - sone chick is gonna fuck ne
and Keith both at the sane tine, man. No

shit.

17



TC. You guys are sick.

JS: No, I=:mgonna do it.
(ROA I X 901-02). These extraneous conversations regarding an
anticipated three-way sexual encounter, as well as the foul
| anguage and racist remarks, were relevant to prove nothing nore
t han Petitioner:zs bad character.?

In addition to Capel es: testinony regarding the controll ed
buys of the guns, and the tape recordings of the controlled buys
of the guns, Detective Twardzik also testified in detail to the
controll ed buys of the guns. (ROA X 943-54). The States case-
i n-chief consunmes 375 pages of testinmony. O those 375 pages,
125 pages are devoted to the collateral crime evidence,® which is
a third of the State:s case. Ganted Petitioner:s sale of the
guns provided a link in the chain that led to his arrest for
murder, but this testinony should have been Iimted to the basic

facts, which would have adequately explained how the

* The prosecutor made a point to refer to the sexual

encounter during his cross-exam nation of Petitioner. (ROA Xi
1163-64).

> See McG nnss testinony (ROA | X 801-05), Capel es: testinony
(ROA | X 805-914), and Twardzi k=s testi mony (ROA X 943-955).

18



i nvestigation progressed to Petitioner:=s arrest, his confessions,
and the physical evidence seized pursuant to a search warrant,
whi ch was based on the controlled buys and confessions.
Concededly, appellate counsel raised on direct appeal the
prejudicial nature of the extraneous conversations between
Petitioner and Thaddeus Capeles during the controlled buys.
Initial brief at 58-60. But appellate counsel should have
challenged the prejudicial nature of the collateral crine
evidence as a whole, to the extent it became a feature of the
trial. By failing to do so, he deprived Petitioner of the
opportunity to allege a neritorious claim that, wthin a
reasonabl e |ikelihood, would have required reversal and a new
trial. Counsel=s om ssion constituted Aa serious error or
substantial deficiency falling neasurably outside the range of
professionally acceptable performancel that Aconprom sed the
appel | ate process to such a degree as to underm ne confidence in

the correctness of the result."” Suarez v. Dugger, 527 So. 2d

190, 192-93 (Fla. 1988). Therefore, this Court should grant
relief and remand this case for a new tri al
CLAI M 1|

APPELLATE COUNSEL WAS | NEFFECTIVE FOR
FAILING TO CHALLENGE THE | NTRODUCTI ON OF
| RRELEVANT AND PREJUDI CI AL HEARSAY TESTI MONY
RELATI NG ACCUSATORY | NFORMATI ON  THAT WAS
ADM TTED ONLY TO ESTABLI SH THE SEQUENCE OF
| NVESTI GATI ON
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During the guilt phase of Petitioner=ss trial, the State
called as a witness Deputy Joseph Marinola of the Charlotte
County Sheriffzs Ofice, who was one of the first officers on the
scene. Deputy Marinola testified, wthout objection, that At]he

call was dispatched as an aggravated battery. Subj ect was

struck in the head with a hamer.® (ROA VIII 701) (enphasis

added) . The following witness, G| Stover, a crinme scene
technician with the Charlotte County Sheriffz:s Ofice, was al so
asked why he was dispatched to the scene. He answered, w thout
objection, Al was called by Detective Sergeant Twardzik in

reference to a homcide that had been commtted there.@ (ROA

VI 711). In addition, the paramedic who arrived
sinmul taneously wth Deputy Marinola testified, wi t hout
obj ection, as foll ows:

| stepped out of the anbul ance. The wife
was com ng out of the shop at that tine.
| mredi ately | knew sonet hi ng was wrong nore
so than we had received a call as a [sic]
i ndi vidual had been hit by a hamer. I
expected sonebody who was working had
possibly hit their hand or sonething. I
wasn:t expecting what we found, but knew
instantly when we pulled up and saw the wife
t hat sonet hi ng was worse.

(ROA VIII 742). Finally, Detective Cary Twardzik, the |ead
investigator for the Charlotte County Sheriffz:s O fice, was

allowed to testify, w thout objection, AOn the evening of the
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18'", | received a phone call at my house about six oclock

stating that there had been a robbery and a homcide.@ (ROA X

923).

Each witness testified to information related by sone
unknown third party. Had the testinony been admtted to prove
the truth of the matter asserted, it would have constituted
hearsay w thout an applicable exception to justify its
adm ssi on. Undoubt edl y, however, the State will contend that
the testinmbny excerpted above was not adnmitted to prove the
truth of the mtter asserted, but was admtted nerely to
establish a | ogical sequence of events in the investigation. As
such, it would not be inadm ssible hearsay.

However, such testinony still nmust pass the tests of
rel evancy and prejudice, which it cannot do. As this Court held

in State v. Baird, 572 So. 2d 904, 908 (Fla. 1990), Awhen the

only purpose for admtting testinony relating accusatory
information received from an informant is to show a | ogical
sequence of events leading up to an arrest, the need for the
evidence is slight and the |ikelihood of misuse is great.@ @G ven
t he Ainherently prejudicial effect of an out-of-court statenent
t hat the defendant engaged in the crimnal activity for which he
is being tried, @ this Court suggested that the Abetter practice

is to allow the officer to state that he acted upon a >tip:= or
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sinformation received,: without going into the details of the

accusatory information.@¢ I1d. Accord Harris v. State, 544 So. 2d

322 (Fla. 4'" DCA 1989) (en banc) (concluding that while police
may testify they arrived on scene because of statenent made to
them content of statenment is inadm ssible, especially where it

is accusatory); see also Muhammd v. State, 782 So. 2d 343, 359

(Fla. 2001) (AW have consistently disapproved the tactic of
offering hearsay statenments under the guise of providing a
’l ogi cal sequence: of events where the contents of the statenent
were not relevant to establish a | ogical sequence of events.).

In Conley v. State, this Court reaffirmed Baird where a

police officer was allowed to testify, over objection, that he
Areceived the call in reference to a man chasing a fenmal e down
the street.:l Then he added: AThe man supposedly had sone type of
gun or rifle.:f 620 So. 2d 180, 182 (Fla. 1993). I n reversing
Conl ey=s convictions, this Court found that Athe contents of the
statement were not relevant to establish a | ogical sequence of
events, nor was the reason why officers arrived at the scene a
material issue in the case.@ Id. at 183. Utimtely, this Court
hel d, Athe inherently prejudicial effect of admtting into
evidence an out-of-court st at ement relating accusatory

information to westablish the |ogical sequence of events
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out wei ghs the probative value of such evidence. Such practice
must be avoided.@ 1d.

In the present case, four state witnesses testified as to
why they were dispatched to the scene, all of which were based
on hearsay information fromvarious third parties. The reason
why they were dispatched to the scene was not material to any
issue in the case. Thus, the testinony served only to prejudice
Petitioner unduly by inplying that some unknown, but credible,
third person had concluded that M. Blunberg was killed with a
hamrer and robbed. G ven the fundanentally erroneous nature of
this testinony, appellate counsel was constitutionally
ineffective for failing to raise this issue on appeal.

CLAIM I
APPELLATE COUNSEL WAS | NEFFECTIVE FOR
FAILING TO CHALLENGE THE PROSECUTORS
FUNDAMENTAL M SSTATEMENT OF THE LAW TO THE
JURY, VWHI CH PREJUDI CED PETI TI ONER-S DEFENSE.

In his defense, Petitioner testified that he and the victim
argued over the price of a gold necklace. During the argunent,
Petitioner went behind the counter and grabbed the victimon the
shoul ders, at which point they both fell, wth Petitioner
landing on top of the victim Petitioner noticed that the
victim was bl eeding and becane nauseous from seeing the bl ood.
He asked Keith Wtteman what they should do, and Wttenman

responded that he did not know Petitioner said they needed to
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call 911, but instead of doing so, went out to his pickup truck
to lie down in the bed. Wttemn eventually came out to check
on him and went inside the trucks cab, retrieving a pair of
wor kout gl oves. Wtteman went back inside the pawn shop and
returned five or six mnutes later carrying a pillow case ful
of stuff. Wtteman was wearing a tan sweater that was not his
own and had a gun stuck into his waistband. Wtteman told
Petitioner to get up and drive, so they left. They drove to two
secl uded | ocations where Wttenman disposed of several itens,
then they went honme. Petitioner |earned the next day fromhis
not her that the victimhad died. (ROA XI 1112-28).

Based on Petitioner:=s testinony, defense counsel asked for
instructions on all of the possible |esser-included offenses.
As to Count | (preneditated first-degree nmurder), the l|esser-
i ncl uded of f enses consi st ed of second- degr ee mur der,
mansl aughter (by cul pable negligence), attenpted first-degree
premedi tated nurder, cul pabl e negligence, and aggravat ed
battery. (ROA XI'l 1300-01). In his closing argunent to the

jury, defense counsel told the jury, Al canzt in all candor stand

before you . . . and say Jack Rilea Sliney is not guilty of
everything, find himnot guilty and let himgo home. | cant do
that.?@ (ROA X1 1269). I nstead, he invited the jury to find

Petitioner guilty of aggravated battery, for grabbing the victim
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and causing himto fall, causing serious bodily injury:

quite clear

on its face that Jack Sliney is guilty of at

Al't is

| east

aggravated battery of George Blunberg, and youre going to

receive

added) .

(ROA X |

I n

t he

instruction on that.@ (ROA XIl 1269) (enphasis

Alternatively, defense counsel offered another option:

There is another jury instruction with

regard to cul pable negligence. | invite you
and | encourage you to | ook at that. I t:s
not conplicated and actually involves

because of [sic] the gross negligence on the
part of Jack Sliney.

| donst know how you want to interpret

the facts and I:m not going to ask you to
interpret the facts in any way but to
det erm ne whether or not Jack Rilea Sliney

is
of

guilty rather of aggravated battery, but
sonething a little nore serious, cul pable

negl i gence.

Whet her his conduct of |leaving M.

Blunberg there to the nmercy of Keith
Wtteman is felt [so] inexcusable that, in
fact, it operates as cul pabl e negligence.

1270) (enphasi s added).

rebuttal, the prosecutor denigrated counsel:s argunent

and negated Petitioner:s defense by fundanentally m sstating the

| aw:

Whi |l e were tal king about the el enments

think I need to clear up sonething rather
qui ckly, and I=m sure that counsel didnt mean
to m slead you. Cul pable negligence is not

a

nore serious crime than aggravated

battery; aggravated battery being a fel ony
and cul pabl e negligence being a n sdenmeanor.
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| wanted to clear that up but I:=msure that
he did not mean to m sl ead anybody on that.

(ROA XI| 1276).

From t he context of defense counsel:s argunent, it is clear
that counsel was inviting the jury to consider the offense of
mansl aughter by cul pabl e negligence, which is a second-degree
felony, not the m sdeneanor cul pable negligence offense. See
Fla. Stat. " 782.07(1), 784.045(2) (1991). Def ense counse
initially conceded that Petitioner was gquilty of Aat | east
aggravated battery.@ (ROA XIl 1269) (enphasis added). Then he
invited the jury to consider Aa little nore seriousf offense.
Al t hough mansl aughter and aggravated battery are both second-
degree felonies, he logically could not have been referring to
cul pable negligence, since it Is only a first-degree
m sdenmeanor, and thus not Aa little nore seriousf than aggravated
battery.

By falsely Aclarifying@ the |law, the prosecutor effectively
derogat ed defense counsel:=s credibility and veracity, and left
the jury to believe that defense counsel was trying to trick
them into convicting Petitioner of a m sdeneanor instead of a
fel ony when, in fact, mansl aughter by cul pabl e negligence was a
serious second-degree felony. This gross m sstatenent of the
| aw, posed as an attenpt to clarify the law, went uncorrected by
the trial court and fundamentally affected Petitioner=s trial.
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See Mller v. State, 712 So. 2d 451, 453 (Fla. 2d DCA 1998) ("A

def endant has a fundanmental right to present a defense and to
have the jury properly instructed on any | egal defense supported
by the evidence. These rights stand for naught if the prosecutor
can ridicule a defense so presented, denigrate the accused for
his tenmerity in raising the issue, and m sstate the law in
contradiction of the judge:s instructions, as the prosecutor in

this case did.") (citations omtted); Quaggin v. State, 752 So

2d 19 (Fla. 5th DCA 2000) (error in instructions on justifiable
use of force, which was preserved for review, coupled wth
prosecutor:s m sstatenments regardi ng def endant:=s burden of proof,
al though not preserved, went to heart of case so as to

constitute fundanental error); Priestley v. State, 537 So. 2d

690 (Fla. 2d DCA 1989) (finding fundanental error where trial
court gave incorrect instruction and prosecutor msstated the
l aw, which Ahad the effect of negating Priestley:s defensef);

Harvey v. State, 448 So. 2d 578, 581 (Fla. 5th DCA 1984) (AThe

trial judge in this case should have corrected the m sl eading
i nstruction. This instruction, the prosecutor:s repeated
m sstatements of the |aw and the obvious jury confusion deprived
Harvey of a fair trial so as to constitute fundamental error
which requires reversal even in the absence of tinely

obj ections."); Tuff v. State, 509 So. 2d 953 (Fla. 4th DCA 1987)
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(reversing based on prosecutor=s coments, finding fundanenta

error in remarks that suggested inproper test of culpable
negli gence, attacked defense counsel, and were otherw se
inflammatory). Since the jury instructions did not informthe
jury of the degree or severity of each |esser-included offense
in relation to each other or to the offense charged, the
instructions did nothing to cure the error. Thus, appellate
counsel was constitutionally ineffective for failing to raise
this fundanmental error on appeal.

CONCLUSI ON

VWHEREFORE, based on the foregoing argunents and authorities,
Petitioner, JACK RILEA SLINEY, respectfully requests that this
Honorabl e Court grant this petition for wit of habeas corpus
and remand this cause for a new trial or such other relief as

this Court deens appropriate.

Respectfully submtted,

SARA K. DYEHOUSE, ESQ.
Fl a. Bar No. 0857238

3011 Richview Park Circle
Tal | ahassee, FL 32301
(850) 907-9559

CO- COUNSEL FOR PETI TI ONER

CERTI FI CATE OF SERVI CE
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United States Mail, postage prepaid, to Scott Browne, Assistant
Attorney General, Concourse Center 4, 3507 E. Frontage Road,
Suite 200, Tanpa, FL 33607-7013; Thomas H GOstrander, Esq., 2701
Manat ee Avenue West, Suite A, Bradenton, FL 34205; and Jack R
Sliney, DC# 905288, Union Correctional Institution, 7819 N W
228'"" Street, Raiford, Florida 32026-4000, this 19th day of
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