I N THE SUPREME COURT OF FLORI DA

JACK RI LEA SLI NEY,
Petiti oner,

V. CASE No. SQC05- 1462

Lower Tribunal No. 92-451 CF
JAMES V. CROSBY, JR , Secretary,
Fl ori da Departnment of Corrections,

Respondent .

RESPONSE TO PETI TI ON FCR HABEAS CCORPUS
AND
MEMORANDUM OF LAW

COMES NOW Respondent, James V. Oosby, Jr., Secretary of the
Departnment of Corrections for the State of Forida, by and through
the Attorney GCeneral of the State of Forida and the undersigned

counsel, who answers the petition, and states:

PRELI M NARY STATEMENT

Respondent denies Petitioner is being illegally restrained and
denies each and every allegation in the instant petition indicating
in any manner that Petitioner is entitled to relief fromthis Court.

In light of the fact that the State has provided a detailed
factual recitation in the acconpanying brief on the 3.850 appellate
brief, Respondent will not burden the Court wth repeating those

facts again in this Habeas Response.



SLI NEY' S DI RECT APPEAL

Sliney’s appellate counsel raised ten issues on his direct
appeal : (1) Siney's confession was involuntary and should have been
suppressed; (2) the trial court erred in admtting into evidence
portions of the transcript of Marilyn Blunberg' s 911 call; (3) the
trial court erred in allowing the jury to hear taped conversations
between Capeles and Siney which included expletives and racial
epithets; (4) the firearns register from the Blunberg's pawn shop
constituted inadmssible hearsay; (5 the trial court erred in
excluding testinmony from several inmates to whom Wtteman admtted
killing Blunberg; (6) the trial court erred in refusing to appoint an
investigator to research mtigating evidence and in failing to allow
the public defender adequate time to prepare for the penalty
proceeding; (7) the trial court erroneously found both aggravating
factors; (8) death is disproportionate; (9) the trial court erred in
giving an upward departure sentence for the arned robbery count; and
(10) the trial court inproperly assessed fees and costs against

Sliney. Siney v. State, 699 So. 2d 662, 667 (Fla. 1997).

This Court determned that there was conpetent, substantial
evidence in the record to support the trial court’s findings -— the
totality of the circunstances reflected that Sliney’'s waiver was

knowi ng, intelligent and voluntary. 699 So. 2d at 669. This Court



also stated that although it agreed with Siney that the trial
court’s finding as to the hearsay issue on Blunberg’'s 911 call was
somewhat confusing, the statement was admssible as an excited
utterance pursuant to section 90.803(2) and the trial court did not
abuse its discretion in finding the statenent relevant. Siney' s
challenge to the transcript was wthout nerit. 699 So. 2d at 669
As to the admssion of the tape-recorded conversati ons between Sl iney
and Capeles, this Court agreed with the trial court that the taped
statenents were relevant and their probative val ue was not outwei ghed
by their prejudicial effect. 669 So. 2d at 670. As to the conpl ai nt
that the firearns register constituted inadmssible hearsay, this
Court concluded that assumng it was inproper hearsay, its
introduction was harmess error beyond a reasonable doubt in light of
the remaining evidence against Siney and Marilyn Blunberg s
testinony. 699 So. 2d at 670. Fifth, the court found substanti al
conpetent evidence in the record to support the trial court finding
that there were insufficient corroborating circunstances to show the
trustworthiness of Wtteman's statenent. Sliney’'s contention that
the hearsay testinony should be admtted without regard to the Rules
of Evidence was rejected. 699 So. 2d at 670.

As to the penalty phase, the Court found no abuse of discretion

in denying defense notions for a continuance and for the appoi ntnent



of an investigator to research mtigating evidence. 699 So. 2d at
671. Next, this Court held the evidence sufficient to support the
aggravating factors of nmurder coonmtted during a robbery and for the
purpose of avoiding arrest. 699 So. 2d at 671-672. The Court found
the inposition of a sentence of death to be proportionate and
rejected the challenge to the upward departure on the sentence for
the armed robbery conviction. The Court agreed with Sliney and set
asi de the order assessing attorney fees and costs.

Appel | at e counsel was a capabl e advocate and his performance did
not fall bel ow the standards denmanded by the Sixth Arendment.

THE LEGAL STANDARD

In Rutherford v. More, 774 So. 2d 637 (Fla. 2000), this Court

sumarized and reiterated its jurisprudence relating to clains of
ineffective assistance of appellate counsel. Subsequent deci si ons
al so repeat these principles. Habeas corpus petitions are the proper
vehicle to advance clains of ineffective assistance of appellate
counsel but such clains may not be used to canouflage issues that
should have been raised on direct appeal or in a post-conviction

notion. 1d. at 643; Thomas v. State, 759 So. 2d 650, 660, n. 6 (Fl a.

2000); Hardwi ck v. Dugger, 648 So. 2d 100, 106 (Fla. 1994). The

Court’s ability to grant relief is limted to those situations where

the Petitioner established first that counsel’s performance was



deficient because the “omssions are of such mnmagnitude as to
constitute a serious error or substantial deficiency falling
neasurably outside the range of professionally acceptable
performance” and second that the Rtitioner was prejudi ced because
counsel s deficiency “conpromsed the appellate process to such a
degree as to undermine confidence in the correctness of the result.”

Rutherford at 643. Qoover v. Singletary, 656 So. 2d 424, 425 (H a.

1995).

If a legal issue would in all probability have been found to be
without nerit had counsel raised the issue on direct appeal, the
failure of appellate counsel to raise the neritless issue wll not
render his perfornmance ineffective. This is generally true as to
i ssues that woul d have been found to be procedurally barred had they
been raised on direct appeal. 1d. at 643. Appellate counsel is not
deficient for failing to anticipate a change in the law. Darden v.

State, 475 So. 2d 214, 216-17, (Fla. 1985); Lanbrix v. Singletary,

641 So. 2d 847 (Fla. 1994). Appellate counsel is not ineffective for
not convincing the Court to rule in his favor on issues actually
raised on direct appeal and the Court will not consider a claim on
habeas that counsel was ineffective for failing to raise additional
argunments in support of the claim on appeal. Rut herford at 645.

Appel | ate counsel will not be faulted for failing to investigate and



present facts in order to support an issue on appeal since the
“appel late record is limted to the record presented to the trial

court”. Ild. at 646. Finney v. State, 660 So. 2d 674, 684 (H a.

1995) .

Procedurally barred clains not properly raised at trial could
not forma basis for finding appellate counsel ineffective absent a
showi ng of fundanental error, i.e. error that “reaches down into the
validity of the trial itself to the extent that a verdict of guilty
could not have been obtained without the assistance of the alleged

error.” |d. at 646; Chandler v. State, 702 So. 2d 186, 191, n. 5

(Fla. 1997).
Moreover, appellate counsel cannot be deenmed ineffective for
failing to raise on appeal a claimof ineffective trial counsel. Id.

at 648. Bl anco v. Wainwight, 507 So. 2d 1377, 1384 (Ha. 1987).

The habeas corpus wit nay not be used to reargue issues raised and
ruled upon because Petitioner is dissatisfied with the outcone on
di rect appeal . Appel late counsel is not required to raise every

conceivable claim See Atkins v. Dugger, 541 So. 2d 1165, 1167 (F a.

1989) (“Mbost successful appellate counsel agree that froma tactica
standpoint it is nore advantageous to raise only the strongest points
on appeal and that the assertion of every conceivabl e argunent often

has the effect of diluting the inpact of the stronger points”).



Accord, Waterhouse v. More, 838 So. 2d 480 (Fla. 2002); Porter V.

QO osby, 840 So. 2d 981 (Fla. 2003); Sweet v. More, 822 So. 2d 1269

(Fla. 2002); P.B. Johnson v. Mbore, 837 So. 2d 343 (Fla. 2002);

Cherry v. More, 829 So. 2d 873 (Ha. 2002); Lawence v. State/More,

831 So. 2d 121 (Fla. 2002); dQlliam v. More, 817 So. 2d 768 (H a.

2002); Carroll v. More, 815 So. 2d 601 (Fla. 2002); Downs v. Moore,

801 So. 2d 906 (Fa. 2001); Mann v. More, 794 So. 2d 595 (Fla.

2001); Jones v. Mdore, 794 So. 2d 579 (Fla. 2001); Happ v. Moore, 784

So. 2d 1091 (Fla. 2001).

It is not sufficient sinply to assert that deficiency is
established by the fact that supporting authority for an alleged
error was extant or that prejudice is established if this Court did
not address the claim on a previous appeal. Such a formula woul d

render Strickland v. Washington, 466 U S 668 (1984) and its progeny

a dead letter. Rather, as stated by this Court in Bruno v. State,

838 So. 2d 485 (Fla. 2002), quoting Pope v. VWainwight, 496 So. 2d

798, 800 (Fl a. 1986) this Court rmnust determ ne:

“...Wiether the alleged omssions are of such
magnitude as to constitute a serious error or
subst anti al defi ci ency falling nmeasur abl y
outside the range of professionally acceptable
per formance and, second, whether the deficiency
i n perfornmance conprom sed the appel | ate process
to such a degree as to undermne confidence in
the correctness of the result.”

838 So. 2d at 490 (enphasis supplied).



Moreover, a claimof ineffective assistance of appellate counsel
may not be used to circunvent the rule that habeas does not serve as
a second or substitute appeal, nmay not be used as a variant to an
issue already raised, nor added as an issue raised in the 3.850

notion and appeal . Fotopoulos v. State, 838 So. 2d. 1122 (H a.

2002) .



ARGUVENT

CLAIM |
WHETHER APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASS| STANCE FOR FAI LING TO CHALLENGE THE ALLEGED
REPEATED | NTRCDUCTION OF OCOLLATERAL CRI ME
EVI DENCE?

Stanley McG@nn testified that he took a conposite draw ng on
patrol with him Hs stepdaughter’s boyfriend Thaddeus was shown the
conposite and later in the evening called him MG nn called the
detective in charge of the case and told him Thaddeus knew who it
was. He arranged for the two to get together. (TR 9, 801-805).

Thaddeus Capeles testified that he knew Sliney, wth whom he
graduated from high school. (TR 9, 807). MG nn showed him a
conposite after the homcide occurred and asked to let himknow if he
knew or heard anything. (TR 9, 809). Capeles went to the dub Manta
Ray which the Petitioner managed. Sliney said he had a gun for sale
and asked if he was interested. (TR 9, 810). It was a .25 caliber
and Sliney wanted sixty dollars for it. (TR 9, 812). Capeles told
MG nn and he was contacted by Sgt. Twardzik. (TR 9, 815). Capeles
agreed to assist the sheriff’s department and consented to have his
phone conversations nonitored. He agreed to wear a |istening device.
(TR 9, 816-817). The Court then considered a proffer including the
witness’'s taped conversations with Sliney. (TR 9, 817-862). The

def ense objected that the purchasing of guns was not relevant and



conplained that expletives and racial epithets should be deleted.
(TR 9, 862).

Capel es testified in front of the jury that he agreed with the
sheriff’s office that they would nonitor the call to Sliney, would
provi de noney to purchase the gun and that he would wear a body bug.
(TR 9, 869). Capeles called Petitioner and they set up a time to
neet at the AQub Manta Ray. (TR 9, 870). The tape Exhibit 22A was
admtted into evidence and published to the jury. (TR 9, 873-877).
The sheriff’s office gave him noney to purchase the weapon, a body
bug and a vehicle to go to the club. (TR 9, 878). Capel es gave
Sliney the noney in return for the gun and the wtness asked if he
had any nore guns for sale; Siney said he had three or four |left.
(TR 9, 880). Capeles returned to the sheriff's office and gave the
gun to Sgt. Twardzik. (TR 9, 881).

The tape Exhibit 23A was played to the jury. (TR 9, 882-885).
The witness identified Exhibit 27 as the gun he purchased from
Sliney. (TR 9, 886). Twardzik examned the serial nunber and told
Capeles that he wanted him to set up another neeting to buy the
remai ning guns Sliney had. (TR 9, 887). The witness called S iney
again at the dub Manta Ray, told himhe had buyers for the remaining
guns. Exhibits 24A was admtted and played to the jury. (TR 9, 888-

893). Twardzik gave him six hundred dollars in cash and provided a

10



body bug. (TR 9, 894). Sliney went hone to get the guns and sold
themto Capeles for five hundred dollars. (TR 9, 896). Exhibit 25A
was introduced into evidence. (TR 9, 898-904, 905-907). The wi tness
turned the Exhibit 29 gun over to Sgt. Twardzik. (TR 9, 907).
Exhibit 31 was a third gun he purchased. (TR 9, 908).

Deputy Sheriff Twardzik testified that he observed the glass
display cases in the shop at the crime scene were enpty. (TR 10
925). He examned the firearns register fromthe victinis pawn shop.
(TR 10, 930). It listed the serial nunbers, brand and caliber of the
weapons he had in the shop. Sonme had been sold and notations on the
line matching the serial nunber that they were sold. The ones that
were blank were obviously not sold and that’s how he obtained the
serial nunmbers. (TR 10, 932). He took the serial nunbers, recorded
them and had thementered into a national conputer; if the guns were
subsequently located they would be a match for the guns taken in a
homcide. (TR 10, 940). Four guns were mssing fromthe shop. (TR
10, 941). About a week later he had a conversation with COficer
MG nn and Twardzi k then contacted Thaddeus Capeles. After talking
to him Twardzi k showed him a photocopy of a simlar type Derringer
that had been taken fromthe shop. He asked, and Capel es agreed, to
cooperate with |aw enforcenment. A controlled phone call was nade to

Sliney. (TR 10, 945). They set up a time Sliney would neet Capel es

11



for the latter to buy the firearm (TR 10, 946). The transaction
was recorded by a tape recording. (TR 10, 947). Capel es returned
wth a Derringer. (TR 10, 948). It natched the Davis .25 caliber
Derringer that had been in the shop. (TR 10, 950).% After checking
the serial nunber, an additional gun sale was set up for Capeles to
buy three nore weapons. (TR 10, 952). The three guns sold by Sliney
to Capel es matched the serial nunbers on the pawn shop register. (TR
10, 954).

Petitioner contends that the testinony of Mdnn, Capeles and
Twardzi k constituted irrelevant collateral crinme evidence which was
prejudicial to himand that appellate counsel’s failure to challenge
such Impermssible collateral crine evidence violated hi s
constitutional right to effective assistance of counsel on appeal.
In this instance -- as well as in the case of the other issues raised
in this petition -- there was no contenporaneous objection at trial
on the grounds now urged and therefore appellate counsel nmay not be
deenmed deficient for the failure to raise error unpreserved bel ow

See Provenzano v. Dugger, 561 So. 2d 541, 548 (Fla. 1990); Atkins v.

Dugger, 541 So. 2d 1165, 1166 (Fla. 1989); Rutherford v. More, 774

So. 2d 637, 643 (Fla. 2000).

In addition to the fact that the current clai mwas not preserved

! Ms. Blunberg was recalled to testify the gun was in the shop
the day before the killing. (TR 10, 1038).

12



and hence procedurally barred from review on direct appeal, it is
also a neritless claim and appellate counsel is not deficient in
failing to raise neritless issues. Rut herford, supra, at 643;

WIlianson v. Dugger, 651 So. 2d 84, 86 (Fla. 1994); Kokal v. Dugger,

718 So. 2d 138, 142 (Fla. 1998).
It is neritless since as Petitioner correctly anticipated, the

now chal | enged evidence was not introduced pursuant to WIlians v.

State, 110 So. 2d 654 (Fla. 1959) and its progeny, i.e., that an
offense is relevant to show notive, opportunity, intent or absence of
mstake in the crine charged. Rather, the evidence established here
was rel evant evidence admssible under F.S. 90.402. Sliney' s ability
and wllingness to sell to Capeles guns taken during the
robbery/ hom ci de was invaluable evidence linking Petitioner to the
crime for which he was on trial

There is no error much less fundamental error upon which an
appel l ate court could predi cate reversal.

Petitioner conplains that the tape recordings presented to the
jury contained expletives and racial epithets. Siney may not obtain
relief on this score under the guise of ineffective assistance of
appel l ate counsel since that vehicle is not available nerely to
repeat argunents that were raised and rejected on direct appeal, or

variants thereof. See Parker v. Dugger, 550 So. 2d 459 (Fla. 1989);

13



Fotopoulos v. State, 838 So. 2d 1122, 1135 (Fla. 2002); Atkins v.

Dugger, 541 So. 2d 1165, 1166-67 (F a. 1989); Rutherford v. Moore,

774 So. 2d 637 (Fla. 2000).

Sliney did raise as Issue IIl in his direct appeal brief a claim
that the trial court had erred in admtting portions of the Sliney-
Capel es conversations which contained irrelevant and prejudicial
material (Initial Brief, pp. 58-59). This Court ruled:

Thereafter, Siney asked that if the recordings
were found relevant, certain objectionable
portions containing offensive |anguage and
racial epithets be omtted. Siney naintains
that these particular portions of the transcript
| acked any probative value and served only to
portray Sliney in a bad light. W agree with the
trial court, which reviewed the tapes before
they were admtted to the jury, that the taped
statenents were rel evant and that their
probative value was not outweighed by their
prejudicial effect.
699 So. 2d at 670.

Thus, Sliney’'s claimnust fail to the extent he is presenting a
variant or simlar argument presented and rejected earlier.
Petitioner, cognizant of the fact that his claim was previously
presented in a different form argues that appellate counsel should

have instead focused on the prejudicial effect of the collateral

crime evidence -- that it becane a feature of the trial.? Thi s

2 Petitioner conplains that the testinmony relating to collateral
crime evidence conprises sone 125 pages; the statistic 1is

14



appears to be nere second-guessing by collateral counsel. Si nce
there was no inproper presentation of evidence by the prosecutor --
whet her of collateral crinme or otherwise -- the claimis neritless

and shoul d be deni ed. See Downs v. State, 740 So. 2d 506, 577 n. 18

(Fla. 1999) (rejecting appellate counsel ineffectiveness where the

claim woul d have been rejected on appeal); Rutherford v. More, 774

So. 2d 637, 643 (Fla. 2000).

m sl eading once it is observed that alnost fifty of those pages
were devoted to a proffer and was not testinony heard by the
jury at that time. (TR 9, 817-862).

15



CLAIM ||
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO CHALLENGE THE | NTRCDUCTI ON OF ALLEGED
| RRELEVANT AND PREJUDI A AL HEARSAY TESTI MONY?
Petitioner conplains that appellate counsel failed on appeal to
challenge the testinmony of Deputy Marinola who testified regarding

his arrival on the scene that “[t]he call was dispatched as an

aggravated battery. Subject was struck in the head with a hamer.”

(TR 8, 701). He also conplains that crine scene technician Gl
Stover testified that “I was called by Detective Sergeant Twardzik in
reference to a homcide that had been coomtted there.” (TR 8, 711).

Additionally, paramedic John Eric MIler testified in response to a
question as to what he found on arrival at the scene that:

A V¢ were the first unit there. The
sheriff’s department was right behind us. They
were comng frommultiple directions. W just
happened to pull into the parking lot first. |
stepped out of the anbul ance. The wife was
comng out of the shop at that tine.
| medi ately | knew sonmething was wong nore so
than we had received a call as a individual had

been hit by a hammer. | expected sonebody who
was working had possibly hit their hand or
soret hi ng. I wasn’'t expecting what we found,

but knew instantly when we pulled up and saw t he
wi fe that sonething was worse.

TR 8, 741-742.
Deputy Sheriff Twardzik lastly testified that “Cn the eveni ng of

the 18th, | received a phone call at ny house about six o0’ clock

16



stating that there had been a robbery and a homcide.” (TR 10, 923).
M. Sliney candidly acknow edges that there were no defense
objections at trial on the basis of hearsay as to these excerpts of
testinony from witnesses Marinola, Stover, MIller and Twardzik. An
appel l ate attorney cannot be deened to be ineffective for failing to
appeal an issue that has been unpreserved by objection below  See

Rutherford v. More, 774 So. 2d 637, 643 (Fla. 2000); Qoover V.

Singletary, 656 So. 2d 424, 425 (Fla. 1995); Medina v. Dugger, 586

So. 2d 317, 318 (Fla. 1991).

Even if there had been a tinely objection for preservation
purposes, challenge to the testinmony of Marinola and Stover would
have been unsuccessful since their testinony appears to be nore a
recitation of the wtnesses’ observations rather than a hearsay
report from soneone else. In any event since there was no objection
to the nowchallenged testinmony, Petitioner may not obtain relief
unl ess he can denonstrate that the error was fundanental requiring
appel l ate counsel to urge it. This Court has described fundanental
error as error that “reaches down into the validity of the trial
itself to the extent that a verdict of guilty could not have been
obtained without the assistance of the alleged error.” Rutherford,

supra, at 646.

17



Aearly, Petitioner cannot establish that the innocuous
statenents of these w tnesses about a reported homcide constitute
fundamental error -— since the evidence properly adduced at trial
denonstrates there was indeed a homcide. Since Petitioner has
failed to denonstrate either deficiency or prejudice, his claimnust

fail. Spencer v. State, 842 So. 2d 52, 74 (Fla. 2003); Holland v.

State/ G oshy, 2005 Fla. LEXIS 2208 (Fla. Novenber 10, 2005).

18



CLAIMIII

WHETHER APPELLATE OGOUNSEL RENDERED | NEFFECTI VE
ASSISTANCE FOR FALING TO CHALLENGE THE
PROSEQUTOR S ALLEGED M SSTATEMENT CF THE LAW TO
THE JURY?

In his closing argunent defense counsel urged in pertinent part:

VW need to talk briefly about the |aw that
the Gourt is going to give you. And briefly it
is whether or not this nmeets any of the facts
and circunstances in this case.

Vell, we know that the only evidence
inplicating Jack Sliney in the homcide, in the
death of M. Blunberg, is his statenent, his
statement to |law enforcenent. W already know
that that statement is incredible based upon the
fact that he’'s been drinking, that it was taken
in the early norning hours of June 28th, based
upon the fact that he did not have an ability to
perceive the facts that he was tal king about
because they were wong.

Ch, what do we have then? Unequivocally,
| can’t in all candor stand before you, |adies
and gentlermen, and say Jack Rlea Siney is not
guilty of everything, find him not guilty and
let himgo hone. | can't do that. |’ m asking
you to take sone tine. This is not an open and
shut case as the State has portrayed it.

Take tinme to read the jury instructions.
It is quite clear on its face that Jack Siney
is guilty of at |least aggravated battery of
Ceorge Blunberg, and you' re going to receive the
instruction on that. Because what did Jack
Sliney do? He told themin the taped statenent
and then he told you fromthe stand, | grabbed
M. Blunberg and as a result M. Blunberg was
seriously injured. Dr. Inmam said that his nose
had been broken, blood started flowing as a
result of himfalling down. Yes, it could have
been, the lacerations may have been consi stent
w th that broken nose.

19



Ladies and gentlenen, that’'s exactly what
happened. That’ s uncontroverted. That's the
only solid consistent evidence that you have
that Jack Sliney participated in any direct harm
to George Bl unberg.

There is another jury instruction wth
regard to cul pabl e negligence. | invite you and
| encourage you to look at that. It’s not
conpl i cated and actual ly invol ves because of the
gross negligence on the part of Jack Sl iney.

| don’t know how you want to interpret the
facts and I’mnot going to ask you to interpret
the facts in any way but to determ ne whether or
not Jack Rlea Siney is gquilty rather of
aggravated battery, but of something a little
nore serious, cul pable negligence.

Wiether his conduct of Ileaving M.
Bl unberg there to the nercy of Keith Wtteman is
felt inexcusable that, in fact, it operates as
cul pabl e negl i gence.

TR 12, 1268-1270.

In rebuttal, the prosecutor stated:

Wiile we’'re tal king about the elenents | think
need to clear up sonething rather quickly, and
|’m sure that counsel didn't nmean to mslead
you. CQulpable negligence is not a nore serious
crime than aggravated  battery; aggr avat ed
battery being a felony and cul pabl e negligence
being a msdeneanor. | wanted to clear that up
but 1'’m sure that he did not nmean to m sl ead
anybody on that.

TR 12, 1276.

There was no defense objection at this tinme. The trial court
subsequently instructed the jury on first degree nurder, second
murder and nansl aughter, defined cul pable negligence,

degree

attenpted nurder, aggravated battery, robbery with a weapon, and

20



theft. (TR 12, 1299-1320).

Petitioner argues that appellate counsel fell below the
requi renments demanded by the Sixth Arendnent in failing to challenge
the prosecutor’s alleged msstatement of law to the jury. As noted
previously, appellate counsel cannot be deened deficient for failing
to urge on direct appeal a claim that was unpreserved by

cont enpor aneous objection in the trial court. See Rutherford, supra;

QG oover, supra; Medina, supra; Provenzano, supra.

Petitioner now argues that the prosecutor “denigrated” defense
counsel ' s argunent. Sliney urges that defense counsel was inviting
the jury to consider the offense of nanslaughter by cul pable
negli gence, a second-degree felony, not the msdeneanor cul pable
negli gence offense. Sliney contends that with the prosecutor’s false
“clarifying” of the law he effectively derogated defense counsel’s
credibility and veracity, and left the jury to believe that defense
counsel was trying to trick them This claimis neritless.

The cases cited by Petitioner do not conpel the granting of

relief inthe instant case. In Mller v. State, 712 So. 2d 451 (Fl a.

2nd DCA 1998) for exanple, the prosecutor ridiculed the appellant’s
defense of voluntary intoxication and msstated the law and the trial

court overrul ed defense counsel’s objection. In Quaggin v. State,

752 So. 2d 19 (Fla. 5th DCA 2000) the Court reversed because of

21



instructional error conpounded by several inproper prosecutorial

coment s. Priestley v. State, 537 So. 2d 690 (Fla. 2nd DCA 1989)

i nvol ved both an erroneous jury instruction which had the effect of
negating the defendant’s defense and a prosecutor’s nisstatenment of

the law, which nerited reversal. |In Harvey v. State, 448 So. 2d 578

(Fla. 3rd DCA 1984) the appellate court reversed where the trial
court provided a msleading instruction, the prosecutor nade repeated
m sstatenments of the law and when the jury expressed confusion and
requested re-instruction the trial court repeated the original

instruction. In Tuff v. State, 509 So. 2d 953 (Fla. 4th DCA 1987)

the appellate court found several renarks by the prosecutor were
i nproper and fundanentally tainted the case.

In contrast, in the instant case Petitioner voices no conpl aint
with the instructions by the trial court to the jury and a dozen
years after the trial Petitioner has been able to unearth only a
single comment by the prosecutor which he alleges to be a
m sst at enent . Contrary to Sliney's argunent the prosecutor did not
denigrate the defense and suggest that defense counsel was trying to
trick them Indeed the prosecutor specifically noted that “I’m sure
that he did not nmean to mslead anybody on that.” (TR 12, 1276)
Since the defense counsel was not specific in stating which cul pabl e

negligence statute he relied on, there was nothing inproper in the

22



prosecutor’s brief response. Even if there were error, there is no
fundamental error i.e. error that reaches down into the validity of
the trial itself to the extent that a verdict of guilty could not
have been obtained wthout the assistance of the alleged error.
Rut herford, supra, at 646.

Accordingly, appellate counsel’s failure to urge this point as
fundanmental error would not have succeeded and this claim of
deficiency and resulting prejudice is meritless.

CONCLUSI ON

WHEREFCRE, based on the foregoi ng argunments and authorities, the

instant Petition for Wit of Habeas Corpus should be denied on the

nerits.

Respectfully submtted,

CHARLES J. CRI ST, JR
ATTORNEY CGENERAL

SCOIT AL BROME

Assi stant Attorney Ceneral

Fl ori da Bar No. 0802743
Concourse Center 4

3507 E. Frontage Rd., Suite 200
Tanpa, Florida 33607-7013

Tel ephone: (813) 287-7910
Facsimle: (813) 281-5501

COUNSEL FCR RESPONDENT
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Judge, Charlotte County Justice Center, 350 E. Marion Avenue, Punta
Corda, Florida 33950; and to Daniel P. Feinberg, Assistant State
Attorney, 350 East Marion Avenue, Punta Gorda, Florida 33950-3727, on

this 22nd day of Novenber, 2005.
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