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This is Petitioner:=s first habeas corpus petition in this
Court. Article 1, Section 13 of the Florida Constitution
provi des: AThe writ of habeas corpus shall be grantabl e of
right, freely and without cost.@ This petition for habeas
corpus relief is being filed to address substantial clains of
error, which denonstrate M. Stephens was deprived of his
right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings which resulted in his
conviction and death sentence viol ated fundanent al
constitutional inperatives.

Citations shall be as follows:

The record on appeal from M. Stephens:ztrial is

referred to as AVol. R @, followed by the appropriate

page nunber.

The transcript of the postconviction evidentiary

hearing is referred to as AT. @, followed by the

appropri ate page nunber.

Def ense exhibits introduced at the evidentiary hearing
are referred to as AD- Ex. @

Al l other references will be self-explanatory or
ot herwi se expl ai ned herein.

| NTRODUCTI ON

Significant errors which occurred at M. Stephens: capital
trial and sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel. For exanple, significant errors regarding M.
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Stephens:= right to a fair and individualized sentencing, as

wel | as other Eighth Amendnent errors, are presented in this

petition for wit of habeas corpus. Furthernore, M.

St ephens: fundamental rights to a fair trial were violated.
Appel |l ate counsel:=s failure to present the neritorious

i ssues discussed in this petition denonstrates that his

representation of M. Stephens involved Aserious and

substantial @ deficiencies. Fitzgerald v. Wainwight, 490 So.

2d 938, 940 (Fla. 1986). The issues which appellate counsel

negl ected to raise denonstrate that his performance was

deficient and the deficiencies prejudiced M. Stephens.

Al E] xtant | egal principle[s] . . . provided a clear basis for
conpel I i ng appel l ate argunent[s], @ which should have

been raised in M. Stephens: appeal. Fitzpatrick, 490 So. 2d

at 940. Neglecting to raise such fundanental issues, as those
di scussed herein, Ais far below the range of acceptable
appel l ate performance and nust underm ne confidence in the
fairness and correctness of the outconme.@i WIson v.

Wai nwright, 474 So. 2d 1162, 1164 (Fla. 1985). Had counsel

presented these issues, M. Stephens woul d have received a new
trial, or, at a mnimum a new penalty phase. |Individually

and Acunul atively,@ Barclay v. Wainwight, 444 So. 2d 956, 969

(Fla. 1984), the clains omtted by appellate counsel establish
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t hat Aconfidence in the correctness and fairness of the result

has been underm ned.@ WIson, 474 So. 2d at 1165 (enphasis in
original).

As this petition will denmonstrate, M. Stephens is
entitled to habeas relief.

REQUEST FOR ORAL ARGUMENT

Due to the seriousness of the issues involved, M.
St ephens respectfully requests oral argunent.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla. R App. P

9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has

original jurisdiction pursuant to Fla. R App. 9.030(a)(3) and

Article V, sec. 3(b)(9), Fla. Const. The petition presents

i ssues which directly concern the constitutionality of M.
St ephens convi ction and sentence of deat h.

Jurisdiction in this action lies in the Court, see, e.qg.,

Smith v. State, 400 So. 2d 956, 960 (Fla. 1981), for the

fundamental constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and

deni ed M. Stephens direct appeal. See WIson, 474 So. 2d at

1163; Baggett v. Wainwight, 229 So. 2d 239, 243 (Fla. 1969).

The Court:=s exercise of its habeas corpus jurisdiction, and
of its authority to correct constitutional errors such as
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t hose herein pled, is warranted in this action.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Stephens
asserts that his capital conviction and sentence of death were
obtai ned and then affirmed, by this Court, in violation of his
rights guaranteed by the Fifth, Sixth, Ei ghth, and Fourteenth
Amendnments to the United States Constitution and the
correspondi ng provisions of the Florida Constitution.

CLAI M |

MR. STEPHENS WAS DENI ED HI S Rl GHTS UNDER THE FI FTH,

SI XTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED

STATES CONSTI TUTI ON WHEN THE TRI AL COURT FAI LED TO

CONDUCT A NELSON | NQUI RY.

At a hearing held on October 20, 1997, the trial court
was infornmed that M. Stephens was dissatisfied with his
def ense counsel, and wanted to di scharge them and appoi nt
anot her lawer. (Vol. 111, R 443). M. Stephens then
of fered the judge a note which outlined his conplaint. (Vol.
11, R 444). The court read the note and characterized it as
conpl aining of a lack of contact with the defendant, his
mot her and his priest. (Vol. 111, R 444). The court then
stated that he agreed that M. Stephens: counsel, Richard
Ni chols, should be in contact with him The court proceeded

to inquire of M. Stephens if he had any conpl aints about his

ot her defense counsel Refik Eler, to which M. Stephens
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replied Al ainst never seen him@ (Vol. 111, R 445). The
court then characterized M. Stephens: conplaints as not
chal I engi ng Ni chol s: conpet ence.

After asking to have a public defender appointed and
being informed that the court could not do that due to a
conflict, M. Stephens then expressed an additional concern
t hat he was not being given copies of his paperwork (Vol. 111
R 447). WM. Stephens indicated that all he had been given
was one police report (Vol. 111, R 447). The court expressed
during the hearing that M. Nichols should have nore contact
with M. Stephens and that he should give M. Stephens the
docunments pertaining to his case. M. Stephens commented at
the end of the hearing AStill ainst going to be satisfied.f(
(Vol . 111, R 448).

In Nel son v. State, 274 So. 2d 256 (4'" DCA 1973), the

Court hel d:

I f inconpetency of counsel is assigned by the

def endant as the reason, or a reason, the trial
judge should nmake a sufficient inquiry of the

def endant and his court appointed counsel to
determ ne whether or not there is reasonabl e cause
to believe that the court appointed counsel is not
rendering effective assistance to the defendant.

Id. at 258 (enphasis added). The record in this case shows
that the trial court never nmade an adequate inquiry of M.

St ephens and hi s appoi nted counsel regarding the conpetency of
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his representation.
This claimwas raised on direct appeal. In its opinion,
this Court stated:

The record does not contain the handwitten note!
St ephens presented to the trial court expressing his
concerns; however, the trial court characterized the
concerns as a |lack of contact between Stephens and
his attorneys. Additionally, Stephens, stated on the
record that in addition to a | ack of contact he was
concerned with the failure of counsel to give him
copi es of paperwork. Thus, it is apparent that
St ephens voi ced dissatisfaction with counsel but did
not actually question counsel:s conpetency. Under
such circunstances a full Nelson inquiry is not
necessary.

St ephens v. State, 787 So. 2d at 758 (citation omtted). This

Court=s conclusion that M. Stephens did not question his
counsel :=s conpetency was an error of fact.

Post convi ction counsel has obtained a copy of the note,
the contents of which mandated that a full Nelson inquiry
shoul d have occurred.? |In paragraph 3 of the note, M.

St ephens states, AM. Nichols has denonstrated unpreparedness

and feel (sic) that his representation will be ineffective.(

'Appel | ate counsel, on February 4, 1999, in an attenpt to
| ocate the note to be included in the record on appeal, filed
Def endant:s Motion to Remand Case to Conduct an Evidentiary
Hearing to Locate, Authenticate and Submt for Inclusion in
t he Record on Appeal a Pro Se Pl eadi ng which Asked That
Appoi nted Counsel Be Discharged. This notion was denied by
this Court on February 24, 1999.

M. Stephens was permitted to introduce the note into
evi dence during his postconviction evidentiary hearing (See D
Ex. 3)
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I n paragraph 4 of the note, M. Stephens states, AM. Nichols

has al so shown a | ack of concern for ny case and |I feel that |

am not receiving adequate counseling fromhim§@ In paragraph

5 M. Stephens unni stakably states, Al want a new | awyer.(
Here, the trial court erred in failing to conduct a

Nel son inquiry. Because of the apparent m spl acenent of the

note, this Court relied upon erroneous facts in deciding M.

St ephens: direct appeal claim This Court should now correct

this factual error. This Court has habeas corpus jurisdiction

to correct failings in its review process. Article Vv, *F

3(b)(1), (7)) & (9), Florida Constitution; Parker v. State, 643

So. 2d 1032, 1033 (Fla. 1994).

To the extent the Court believes this issue was not
adequately presented on direct appeal, appellate counsel:s
performance was deficient, and M. Stephens was prejudi ced.
Appel | ate counsel has the responsibility of ensuring that the
record is conplete. As this Court has stated, "our judicially
neutral review of so many death cases, many with records
running to the thousands of pages, is no substitute for the
careful, partisan scrutiny of a zeal ous advocate.” W/ son v.

Wai nwri ght, 474 So. 2d 1162, 1165 (Fla. 1985). This issue is

clearly neritorious, and counsel:s inadequate presentation

t herefore underm nes confidence in the outcone of M.
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St ephens:
direct appeal. WIlson, 474 So. 2d at 1165.
CLAIM | |
THE EXECUTI ON OF JASON STEPHENS, A BRAI N DAMAGED,
MENTALLY | MPAI RED | NDI VI DUAL, WOULD CONSTI TUTE CRUEL
AND UNUSUAL PUNI SHVENT UNDER THE CONSTI TUTI ONS OF
THE STATE OF FLORI DA AND THE UNI TED STATES.
M. Stephens suffers from brain damage, nmenta
| mpai rment, and a nental and enotional age of |ess than
ei ght een years, which renders the application of the death
penalty in his case cruel and unusual. Hi s execution would

t herefore offend the evol ving standards of decency of a

civilized society, See Trop v. Dulles, 356 U S. 86 (1958),

woul d serve no legitinmate penol ogi cal goal, See Gregg V.

Georgia, 428 U.S. 153, 183 (1976), and would viol ate the
Ei ght h and Fourteenth Anmendnents to the United States

Constitution. See Roper v. Simons, 125 S. Ct. 1183 (2005).

t he Suprene Court recently held
I n Si nmons,

Three general differences between juveniles under 18
and adults denonstrate that juvenile offenders
cannot with reliability be classified anong the

wor st offenders. First, . . . Ala] lack of maturity
and an underdevel oped sense of responsibility are
found in youth nore often than in adults and are
nmor e under st andabl e anong the young. These
qualities often result in inpetuous and ill-

consi dered acti ons and decisions.@ * * * The second
area of difference is that juveniles are nore

vul nerabl e or susceptible to negative influences and
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out si de pressures, including peer pressure. This is
explained in part by the prevailing circunstance
that juveniles have |less control, or |ess experience
with control, over their own environnent. * * *
The third broad difference is that the character of
a juvenile is not as well formed as that of an
adult. * * * These differences render suspect any
conclusion that a juvenile falls anong the wor st
offenders. * * * Froma noral standpoint it would
be m sguided to equate the failings of a mnor with
those of an adult, for a greater possibility exists
that a m nor:=s character deficiencies will be
ref or med.

(Enphasi s added) .

During the postconviction proceedi ngs, expert
psychol ogi cal testinony was presented which would establish
that M. Stephens falls within the three general differences
the Suprene Court outlined between juveniles and adults. As
Dr. Tooner stated:

When i ndividuals grow up in an environnent that
is not nurturing, that is not caring, that is
unpredi ctable and is not characterized by saneness,
what you have is you have fixation at an earlier
st age of devel opnment while the individual continues
t o advance chronol ogically.

So you have an individual who is like 18, 19, 20
years of age chronologically. Enptionally they are
si X, seven, eight, whatever, because what has
happened i s because of that - - those
predi spositional variables adversely inpact on their
devel opnent. Enotionally are still at a nuch
younger, younger age, so as a result just |ike
children, children at a young age have no inpul se
control. Children act. They donzt think. They don:t
predi ct consequences.

So you have soneone who is 18, 19 or 20 and they
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are still acting as if they were nmuch younger

because of those deficits and that=s what you have

with M. Stephens.

(T. 50-51).°3

In M. Stephens: case, the abuse suffered, coupled with
M. Stephens: possi ble brain danmage, resulted in himoperating
at a nental and enotional age significantly below his
chronol ogi cal age at the tine of the hom cide.

In this case, it is nental and enotional age that
warrants Ei ghth Anmendnent relief. "There is no dispute that a
defendant's youth is a relevant mtigating circunmstance that
must be within the effective reach of a capital sentencing

jury if a death sentence is to neet the requirenents of

Lockett and Eddings." Johnson v. Texas, 113 S. C. 2658, 2668

(1993) (citations omtted). The kind of characteristics
attributed to youthful offenders, "a lack of maturity and an
under devel oped sense of responsibility" 1d. at 2668-2669, are
preci sely those characteristics attributable to M. Stephens.
And it is these very sane traits that "often result in

| npetuous and ill-considered actions and decisions.” 1d. at

2669. Dr. Tooner observed the following as to M. Stephens

*Additionally, M. Stephens is affected by underlying
neur ol ogi cal involvenment (T. 47).
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I npul sivity

Q Coul d you tell us how M. Stephens: home
envi ronnent inpacted his inmpulsivity?

A The environnment, the discipline, the | ack of
nurturing, all of those factors really served as
a nodel for vacillation and capriciousness in
terms of overall functioning, so if you - - if
you are in an environment that is unpredictable
and that=s |acking in nurturance and caring and
what have you then it=s very difficult to
develop the skills that will enable you to
nodul ate your own enotional responsiveness and
to function at a level that is comensurate with
your chronol ogi cal age because the whol e idea of
how you resol ve conflict, the whole idea of how
you resolve issues, how you plan, all of those
ki nds of things donst just happen by accident.

We | earn those things.

(T 51-52).

Capital punishment should not be inposed where a
def endant | acks the requisite "highly cul pable nental state."
Tison, 107 S. Ct. at 1684. M. Stephens |acked such a nental
state. The background of the defendant reflects "factors

which may call for a | ess severe penalty,” Lockett v. Ohio,

438 U.S. 586, 605 (1978). An individual with neurol ogical
handi caps, such as M. Stephens, is the very opposite of the
ki nd of offender whose "highly cul pable nental state" has been
held to warrant inposition of the death penalty. Simons;
Tison. During his testinony at the evidentiary hearing, Dr.
Tooner observed the follow ng:

Q Based on your evaluation and the totality of the
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circunstances in this case, do you think that
M. Stephens had an ability to think out the
consequences of leaving the child in that car

t hat day?

A | donst - - based upon ny evaluation | don:t
believe that his functioning is at that |evel. |
donst - - in other words, what you are talking

about now i s higher order thought which nmeans
that you weigh alternatives. You project
consequences. It:=s abstract reasoning. | don:t
think that his reasoning is at that process - -
his reasoning is not at that |level and his

t hought process is not at that |evel, what we
call higher order thought.

(T 62-63).
The Ei ghth Amendment prohibits "all punishments which by
their excessive length or severity are greatly

di sproportionate to the offenses charged.” Wens v. United

States, 217 U. S. 349, 371 (1910) (citation omtted). 1In
furtherance of this principle, the Suprene Court's Eighth
Amendnment deci si ons have made clear that "a crim nal sentence
must relate directly to the personal culpability of the

crimnal offender."” Tison v. Arizona, 107 U S. 1676, 1685

(1987). These decisions have al so considered "a defendant's
intention -- and therefore his noral guilt -- to be critical

to the degree of crimnal culpability.” Ennmund v. Florida,

458 U. S. 782, 800 (1982); accord Tison, 107 S. Ct. at

1687("Deeply ingrained in our legal tradition is the idea that

t he nore purposeful is the crim nal conduct, the nore serious
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Is the offense, and therefore, the nore severely it ought to
be puni shed").

Because capital punishnent is our society's ultimte
sanction, "unique in its severity and irrevocability," G egg,
428 U. S. at 187, it may be inposed only when a defendant is
found to have "a highly cul pable nental state."™ Tison, 107 S.
Ct. at 1684; see also id. at 1687 ("A critical facet of the
i ndi vidualized determ nation of culpability required in a
capital case is the nental state with which the defendant

commts the crime"); Godfrey v. Georgia, 446 U.S. 420, 443

(hol di ng capital punishnent is inappropriate unless the crine
"reflected a consciousness materially nore depraved than that
of any person guilty of nurder").

Because Ei ghth Amendnent proportionality principles
forbid the inposition of capital punishnment where a defendant
| acks the requisite "highly cul pable nental state,” the
Constitution requires an individualized inquiry into the
def endant:=s background and character conbined with the
circunstances of the offense to determ ne whether there exist
"factors which may call for a | ess severe penalty.” Lockett
v. Ohio, 438 U. S. 586, 605 (1978). As Justice O Connor
expl ai ned:

[ E] vi dence about the defendant's background and
character is relevant because of the belief, |ong
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held by this society, that defendants who comm t
crimnal acts that are attributable to a

di sadvant aged background, or to enotional and nental
probl ens, may be | ess cul pabl e than defendants who
have no such excuse.

California v. Brown, 107 S. Ct. 837, 841 (1987) (0O Connor, J.,

concurring) (enphasis added).

Generally, the proportionality required by the Eighth
Amendnent has been understood to require individualized, case-
by- case assessnment of the factors that nmay dim nish

cul pability. See Eddi ngs; Lockett. The Supreme Court has,

however, made several categorical Eighth Amendnment judgnents
about situations in which culpability is automatically
insufficient to justify inmposition of the death penalty. Sone
of these judgnents have turned on finding categories of
crimnal acts insufficiently blameworthy to justify a death

sentence. See, e.g., Coker v. Georgia, 433 U S. 584

(1977)(rape); Eberheart v. Georgia, 433 U.S. 917 (1977) (arnmed

robbery). In other instances the judgnent has turned on the

| evel of the defendant's nental state as it relates to the
crime: Tison and Ennund, for exanple, make clear that a

def endant may not be sentenced to death unl ess he has at | east
been shown to have "a reckless disregard for human life
inplicit in knowi ngly engaging in crimnal activities known to

carry a grave risk of death."” Tison, 107 S. Ct. at 1688.
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Further, judgnents have turned on the defendant's nental

capacity. See Ford v. Wainwight, 106 S. Ct. 2595

(1987) (execution of the insane violates the Ei ghth Amendnent).

When one considers M. Stephens: nental capacity and | evel
of functioning, there is no sustainable rationale for inposing
t he death penalty upon himand not upon the class of
i ndi vidual s outlined in Simmons.

CLAIM |11

MR. STEPHENS WAS DENI ED A FAIR TRI AL AND A FAIR,

RELI ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG

DETERM NATI ON I N VI OLATI ON OF THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED

STATES CONSTI TUTI ON, BECAUSE THE PROSECUTOR S

ARGUMENTS AT THE GUI LT/ | NNOCENCE AND PENALTY PHASES

PRESENTED | MPERM SSI BLE CONSI DERATI ONS TO THE JURY,

M SSTATED THE LAW AND FACTS, AND WERE | NFLAMVATORY

AND | MPROPER. APPELLATE COUNSEL:S FAI LURE TO RAI SE

THI'S | SSUE ON APPEAL WAS DEFI CI ENT PERFORMANCE WHI CH
PREJUDI CED MR. STEPHENS.

The prosecutor:=s conduct was contrary to the |aw and
prejudi ced the jury:s consideration of the evidence in
violation of the Constitution. This Court has held that when
i nproper conduct by the prosecutor "perneates” a case relief

is proper. Garcia v. State, So. 2d 1325 (Fla. 1993); Now tzke

v. State, 572 So. 2d 1346 (Fla. 1990).
Prior to the penalty phase, the trial court reviewed a
portion of the prosecutor:s proposed closing statenent. (Vol.

IV, R 734). The court stated,
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The record should reflect that M. Shorstein has
present ed opposi ng counsel and the Court with a
portion of his intended closing argunment. | find
that it:=s designed to appeal to the synpathy of the
jury, and he can identify that this was a unique
child, loved child, but that:=s about it. And you
should I et himknow if hezs going to go much further
than that, he will probably receive an objection and
it will be sustained.

(Vol. 1V, R 734)(enphasis added).

Despite the court:=s warning, the prosecutor did indeed go
much further. During the State:s penalty phase cl osing
argument, the prosecutor nade several inproper coments,
specifically designed to appeal to the synpathy of the jury.

The prosecutor first comented:

You wi Il hear their explanations for Jason Stephens:
mur der ous conduct. You heard some of that this
norning. That he lost his father. But you also

heard fromLittle Robss nother and his grandparents.
And I want to talk to you about Little Rob, and I
want you to renmenber what his nother and
grandparents said. Just as defense counsel today
presented evidence of this defendant:s famly, the
State wants you to think about the loss of Little
Rob, what this sensel ess nmurder has done to his
not her and to little Kahari, who you nmet during the
guilt phase of this trial.

What happened to Consuel o, Kahari and others nust be
considered in determ ning Jason Stephens: personal
responsibility and guilt, his blameworthiness. The
jury may consider Little Rob=s uni queness as an

i ndi vi dual human being, what a great loss to Little
Rob=s friends, his famly and the entire comunity.
Just as this nurderer should be considered a human
bei ng, so should Little Rob.

(Vol. 1V, R 744)(enphasis added).
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The prosecutor continued his inpermssible argunent:
Ladi es and gentlenmen, nmurder is the ultimte act of
depersonalization. It transforns a |iving person,
inthis case a little boy living a happy life with
hi s nmother and brother, his little boy hopes and
little boy dreans, and it transforns that person
into a corpse.
(Vol 1V, R 748)(enphasis added).
The prosecutor capped off his inflammatory argunent by
showi ng the jury nunmerous photos of the victim both before

and after his death:

This is what Little Rob saw happen to his nother
shortly before he died (publishing photograph).

This is the Little Rob who existed that norning
bef ore Jason Stephens went in and terrorized these
peopl e and nmurdered Little Rob (publishing
phot ogr aph) .

And this is the Little Rob that Jason Stephens |eft
(publ i shing phot ograph).

(Vol. IV, R 748)(enphasis added).

Finally, the prosecutor sumed up his argument by
stating, ADonst base your decision on synpathy,@ after having
made numerous remarks all but asking the jury to consider just
that. (Vol. 1V, R 749).

This Court has repeatedly condemned prosecutori al
argunment that invites the jury to base its decision on such

enmotions. See, e.g., King v. State, 623 So. 2d 486 (Fla.

1993); Rhodes v. State, 547 So. 2d 1201 (Fla. 1989); Garron v.
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State, 528 So. 2d 353 (Fla. 1988); Bertolotti v. State, 476

So. 2d 130, 134 (Fla. 1985) (A Closing argunent] nust not be
used to inflanme the m nds and passions of the jurors so that
their verdict reflects an enotional response to the crinme or

t he defendant rather than the | ogical analysis of the evidence
in light of the applicable Iaw@).

Al so, the repeated use of the photos, coupled with
contrasting M. Stephens: co-defendant and the victimin the
case, as well as the enphasis on the inpact on the victims
famly, were all designed to play upon the synpathy of the
jury and invited a verdict based on enption.

Even during the guilt phase, while show ng the jury
phot os of the victimduring the opening statenents, the
prosecutor repeatedly stated that the child had been Abrutally
and savagely nurdered, ( adding that the victims fate was to
Aslowmly fry to death.@ (Vol. X, R 991, 996). Later, during
the closing statenents, the prosecutor first opined that M.
St ephens testinmony came from a Awar ped concernf for his co-
defendant, then went on to query the jury, Awhere was the
concern that he showed for a 3 yr old child? There:ss the
concern,  while again flashing a photo of the victimto the
jurors. (Vol. XV, R 1820).

Vi | e photos are indeed adm ssi bl e when rel evancy is
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shown, this Court has stated that the relevancy test is by no
means Acarte-bl anchef for photographic evidence, as the photos
must be Aprobative of an issue that is in dispute.(@ Pope v.
State, 679 So.2d 710, 713 (Fla. 1996). |In this instance,
repeated showings to the jury coupled with the prosecutor:s
acconmpanyi ng remarks, prejudiced M. Stephens.

Addi tional coments by the prosecutor during the guilt
phase al so crossed the |ine of acceptable advocacy. The
prosecut or sought to bolster the credibility of the State:s
case by remarking to the jury that AMy job is to represent the
State of Florida to seek justice@l (Vol XIV, R 1767), and by
stating that AIf the State hasnst proven the defendant:=s guilt
beyond a reasonabl e doubt, then I:m not sure it can be done in
any case.f (Vol. XIV, R 1768). The prosecutor then
contrasted this with his conclusions about M. Stephens:

At heatrical testinony, nelodramatic, lying,@ further charging
that M. Stephens: had Abragged and |lied so nmuch and so often
about so many crinmes. @ (Vol. XV, R 1819). Wile this Court
has permtted counsel to make concl usi ons regardi ng the
veracity of w tnesses, the prosecutor:s remarks go far beyond
sinply characterizing the defendant as a Aliar,( and is

therefore an i nproper formof argunment. Craig v. State, 510

So.2d 857 (Fla. 1987). This argunent goes on to inply the

“o0~



exi stence of other crinmes and instances of untruth, when there
is no basis in the record for such a claim The comrents
about M. Stephens, paired with the prosecutor:=s coments about
seeking justice through his conviction, extended an open
invitation to the jury to convict M. Stephens for a reason

other than his guilt. Ruiz v. State, 743 So.2d 1, 6 (Fla.

1999) .

The Florida courts have held that "a prosecutor's

concern 'in a crimnal prosecution is not that it shall win a
case, but that justice shall be done.' While a prosecutor
"may strike hard blows, he is not at liberty to strike foul

ones.'" Rosso v. State, 505 So. 2d 611, 614 (Fla. 3rd DCA

1987). This Court has called such inproper prosecutori al

commentary "troubl esone.” See Bertolotti, 476 So. 2d at 132.

The cunul ative effect of the prosecutor's comments was to
"inproperly appeal to the jury's passions and prejudices."” See

Cunni ngham v. Zant, 928 F.2d 1006, 1020 (11'" Cir. 1991). Such

remarks prejudicially affect the substantial rights of the
def endant when they "so infect the trial with unfairness as to
make the resulting conviction a denial of due process.” See

Donnelly v. DeChristoforo, 416 U S. 647 (1974); See also

United States v. Eyster, 948 F.2d 1196, 1206 (11'" Cir. 1991).

Even in the absence of objection by trial counsel,

vo1v



appel l ate counsel was ineffective in failing to raise this
i ssue as fundanental error. Egregious prosecutori al
m sconduct, |ike that which occurred here, constitutes

fundanental error. Robinson v. State, 520 So. 2d 1, 7 (Fla.

1988) (AQur cases have al so recogni zed that inproper remarks to
the jury may in sone instances be so prejudicial that neither
rebuke nor retraction will destroy their influence, and a new
trial should be granted despite the absence of an objection
bel ow or even in the presence of a rebuke by the trial

judge.); see also Ubin, 714 So. 2d at 418, fn8 (Fla. 1998).

Had the jury not been subjected to these inproper argunents,
there is a reasonable probability that the outcone of the

trial would have been different. See Strickland v.

Washi ngton, 466 U. S. 688 (1984).

CLAIM IV
MR. STEPHENS WAS DENI ED HI S RI GHTS UNDER THE FOURTH
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON, AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON, WHEN THE COURT FOUND ONE OF THE
AGGRAVATI NG FACTORS | N SUPPORT OF A DEATH SENTENCE
TO BE THAT THE MJURDER OCCURRED DURI NG THE COVM SSI ON
OF A FELONY. THAT FI NDI NG WAS DUPLI CATI VE OF THE
BASI S FOR THE DEATH PENALTY, |.E., FELONY- MJURDER,
AND THI S WAS AN UNCONSTI TUTI ONAL AUTOVATI C
AGGRAVATI NG FACTOR. APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE ON
APPEAL.

M. Stephens was convicted of first degree nmurder. Since
the State did not prove the element of intent, a required
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el ement of preneditated nurder, it nust be assuned that the
jury's verdict rests on felony nurder.* The trial court found
as one of three upheld aggravating circunstances in support of
a death sentence that the capital felony was commtted while
M. Stephens was engaged in the conmm ssion of a felony. In
the penalty phase, the jury was instructed as follows:

The crime for which the defendant is to be sentenced

was conmm tted while he was engaged in the

conm ssion, or an attenpt to commt, or flight after

commtting or attenpt to commt the crimes of arned

ki dnappi ng, arned robbery and burglary with an

assaul t.
(Vol V, R 786).

Aggravating factors nust channel and narrow a sentencer:s
di scretion. A state cannot use aggravating "factors which as

a practical matter fail to guide the sentencer's discretion.”

Stringer v. Black, 112 S. Ct. 1130 (1992). The use of this

automatic aggravating circunstance did not "genuinely narrow
the class of persons eligible for the death penalty," Zant v.

St ephens, 462 U.S. 862, 876 (1983), and therefore the

* The trial court was unable to conclude in its:
sentencing order that M. Stephens intended to kill the child.

(Vol. 111, R 391). Furthernore, the jury foreman was quoted
in a newspaper as saying that the jury did not believe M.
St ephens intended to harmthe victim (Vol. Il, R 345-6).
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sentenci ng process was rendered unconstitutionally unreliable.
Id. "Limting the sentencer's discretion in inposing the
death penalty is a fundanental constitutional requirenment for
sufficiently mnimzing the risk of wholly arbitrary and

capricious action.” Mynard v. Cartwight, 486 U. S. 356, 362

(1988).

Conpounding this error is the fact that this Court has
hel d that the aggravating circunstance of "in the course of a
felony” is not sufficient by itself to justify a death

sentence in a felony-nmurder case. Renbert v. State, 445 So.

2d 337, 340 (Fla. 1984) (no way of distinguishing other felony
mur der cases in which defendants "receive a | ess severe

sentence"); Proffitt v. State, 510 So. 2d 896, 898 (Fla.

1987) ("To hold, as argued by the State, that these
circunstances justify the death penalty would nean that every
mur der during the course of a burglary justifies the

i nposition of the death penalty”). However, here, the jury
was instructed on this aggravating circunmstance and told that
it was sufficient for a recommendati on of death unless the
mtigating circunstances outwei ghed the aggravating
circunstance. (Vol. V, R 785) The jury did not receive an
instruction explaining the limtation contained in Renbert and

Proffitt.
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There is no way at this juncture to know whether the jury
relied on this aggravating circunstance in returning its death
recommendation. "[Il]t is constitutional error to give weight
to an unconstitutionally vague aggravating factor, even if
other, valid aggravating factors pertain."” Richnond, 113 S.

Ct. at 534. In Maynard v. Cartwight, 486 U S. at 461-62, the

Suprene Court held that jury instructions nust "adequately
informjuries what they nmust find to i npose the death

penalty." Espinosa v. Florida, 112 S.Ct 2926 (1992), held

that Florida sentencing juries nust be accurately and
correctly instructed regardi ng aggravating circunstances in
conpliance with the Eighth Arendnment. M. Stephens was denied
a reliable and individualized capital sentencing
determ nation, in violation of the Sixth, Eighth, and
Fourteenth Anmendnents.

Appel | ate counsel:=s failure to raise this issue
constitutes prejudicially deficient performance. See

Strickland v. Washington, 466 U.S. 668 (1984).

CLAI M V

THE TRI AL COURT COWMM TTED FUNDAMENTAL ERROR BY

| NSTRUCTI NG THE JURY REGARDI NG THE AGGRAVATI NG
FACTOR OF HEI NOUS, ATROCCI OUS, AND CRUEL (HAC) WHEN,
AS A MATTER OF LAW THI S FACTOR DI D NOT APPLY, IN

VI OLATI ON OF THE ElI GHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTION. THE COURT IN I TS:
SENTENCI NG ORDER DI D NOT FI ND THE EXI STENCE OF HAC,
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YET THE JURY-S APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAI SE THE | SSUE AS FUNDAMENTAL ERROR

In M. Stephens: case, the jury instruction on the
hei nous, atrocious and cruel aggravating factor (HAC) was read
was as foll ows:

The crime for which the defendant is to be sentenced
was especially heinous, atrocious or cruel. Heinous
means extrenely w cked or shockingly evil.

Atroci ous neans outrageously wi cked and vile. Cruel
means designed to inflict a high degree of pain with
utter indifference to or even enjoynent of the
suffering of others. The kind of crime intended to
be included and hei nous, atrocious or cruel is one
acconpani ed by additional acts to set the crine
apart fromthe norm of capital felonies that show
that the crinme was consciencel ess or pitiless and
was unnecessarily tortuous to the victim In order
to find that the aggravating factor of especially
hei nous, atrocious and cruel apply to these facts,
the victims know edge of his inpending death should
be consi dered.

(Vol. V, R 787)

It is well-settled that the State bears the burden of
provi ng beyond a reasonabl e doubt that the defendant had the
requisite nental state at the tinme of the nmurder for the
application of the heinous, atrocious, and cruel circunstance.

In order for the judge properly to instruct the jury, and for
the judge to find established, the HAC aggravator, the State
must show beyond a reasonabl e doubt that the defendant
intended to inflict a high degree of pain, or that the

defendant was indifferent to or enjoyed the suffering of the
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victim State v. Dixon, 283 So. 2d 1 (Fla. 1973), Cheshire

v. State, 568 So. 2d 908, 912 (Fla. 1990).

Here, however, M. Stephens clearly did not have this
requisite intent. As the trial court explained in its
sentenci ng order, AThe Court, unable to conclude beyond a
reasonabl e doubt, that the Defendant intended to kill the
child, does not find that this aggravator was proved beyond a
reasonabl e doubt.@ (Vol. Il, R 391)(enphasis added). Here,
however, the jury was given HAC instructions.

Despite its findings, the trial court erroneously
permtted the jury to be given this aggravating circunstance
instruction. Trial counsel conpounded the error by conceding
to the jury that this aggravating circunstance applied, AYou
shoul d give very little weight to this particul ar aggravator
because there was no proof of enjoynment of punishment or of
sone kind of pleasure in nmaking Little Robert suffer the way
he did.@ (Vol. 1V, R 759) (enphasis added).

The jury, a co-sentencer, is presunmed to have consi dered
an aggravating circunstance that, as a matter of law, did not

apply here. Espinosa v. Florida, 112 S. Ct. 2926, 2928

(1992). The sentencing court was in turn required to give

wei ght to the jury:s recommendati on. Tedder v. State, 322 So.

2d 908, 910 (Fla. 1975); Walton v. Arizona, 497 U. S. 639,
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653 (1990). Thus, an extra thunmb was placed on the death side

of the scale. Stringer v. Black, 112 S. Ct. 1130 (1992). As

a result, M. Stephens: sentence of death nust be vacated. See

Espinosa v. Florida; Sochor v. Florida, 112 S. C. 2114

(1992).
Appel | ate counsel was ineffective for failing to raise

this i ssue as fundamental error.

CLAI M VI

THE TRI AL COURT COWMM TTED FUNDAMENTAL ERROR BY

| NSTRUCTI NG THE JURY REGARDI NG THE PECUNI ARY GAI N
AGGRAVATOR WHEN, AS A MATTER OF LAW TH' S FACTOR DI D
NOT APPLY, AND THE JURY | NSTRUCTI ON WAS
UNCONSTI TUTI ONALLY VAGUE, I N VI OLATI ON OF THE El GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON.  THE COURT | N I TS: SENTENCI NG ORDER DI D
NOT FI ND THE EXI STENCE OF THE PECUNI ARY GAI N
AGGRAVATOR, YET THE JURY:S RECOMMENDATI ON WAS TAI NTED
BY HEARI NG THI S | NSTRUCTI ON.  APPELLATE COUNSEL WAS

| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE AS
FUNDAMENTAL ERROR

During the penalty phase of M. Stephens:=trial, the judge
gave the jury the followi ng instruction:

The crime for which the defendant is to be sentenced
was commtted for financial gain. |If you find that
the killing of the victimwas done for financi al
gain and was done during a robbery, you shal

consider that only as one aggravating circunstance
rather than two. Those circunstances are considered
to be nerged. The State may not rely upon a single
aspect of the offense to establish nore than a

si ngl e aggravating circunstance. Therefore, if you
find that two or nore aggravating circunmstances are
supported by a single aspect of the offense, you may
only consider that aspect as supporting a single
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aggravating circunstance.
(Vol V, R 787).

This instruction was unconstitutionally vague. This
Court Court has held that in order for the pecuniary gain
aggravator to apply, it nust have been the primary notive for

the killing. Scull v. State, 533 So. 2d 1137, 1142 (Fl a.

1988). The trial court:s instruction to Jason Stephens: jury
did not informthemthat >primary notive: was one of the

factors. Such instruction violates Espinosa v. Florida, 112

S. Ct. 2926 (1992); Stringer v. Black, 112 S. Ct. 1130 (1992);

Sochor v. Florida, 112 S. C. 2114 (1992); Maynard v.

Cartwight, 108 S. Ct. 1853 (1988), and the Eighth and

Fourteenth Amendnents to the United States Constitution.
This Court has repeatedly held that in order for the
pecuni ary gain aggravator to be applicable, it must be proven

beyond a reasonable doubt. Scull v. State, 533 So. 2d 1137,

1142 (Fla. 1988); Rogers v. State, 511 So. 2d 526, 534 (Fla.

1987). This aggravating factor and the resulting instruction
were not supported in M. Stephens: case by the evidence. See

Rogers; Sinnons v. State, 419 So. 2d 316 (Fla. 1982).

The trial court was well aware at the close of the guilt
phase that this aggravator did not apply. 1In its sentencing

order, the court stated that the pecuniary gain was not
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applicabl e because the theft of any property had been
conpleted by the tinme the murder happened. (Vol 11, R 390).
This is information that was available to the jury by the end
of the guilt phase. The court had the benefit of casel aw
whi ch instructed it that this aggravator was inapplicable.?®
The jury did not have the benefit of this sane casel aw when
arriving at its: recommendati on. However, the jury was stil
instructed on the pecuniary gain aggravator.

Trial counsel conpounded the error by conceding to the
jury that this aggravating circunstance applied:

They have al so urged, and | believe the judge is

going to instruct you on felony murder and financi al

gain as an aggravator in this particular case. The
Judge also is going to tell you sonething else. He:s

going to tell you, | believe, that these two
aggravators nmerge into one aggravator. And why is
that? For whatever - - we do not know, we don:t

specul ate as to whether or not you rested your
verdict on premeditation or felony nurder. That:s
where this |aw cones from Because, you see, if a
hom ci de occurs in the course of a felony and a
person dies, that:s felony nurder. There is a |lot of
fel onies that could have occurred during the
hom ci de, ki dnappi ng and robbery, or whatever, but
since robbery is alleged in this particular

®> The court cited to Hardwick v. State, which stated
that this aggravator only applies where the Anmurder is an
integral step in obtaining some sought-after specific gain.{
Hardwi ck v. State, 521 So. 2d 1071, 1076 (Fla. 1988). The
court also cited to Elamyv. State, which held this aggravator
does not apply if the theft of noney or other property is over
and the nurder was not conmtted to facilitate it. Elamyv
State, 636 So. 2d 1312 (Fla. 1994).
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i ndi ctment, and he:s been convicted of that, that was
for financial gain, so therefore these two nerge.

Have these been proven? Yes, they have been
proven. Should you give them great weight? You
shoul d gi ve them adequate wei ght, but they nmerge
into one.
(Vol. IV, R 756-7) (enphasis added).
The jury, a co-sentencer, is presunmed to have consi dered

an aggravating circunstance that, as a matter of |law, did not

apply here. Espinosa v. Florida, 112 S. C. 2926, 2928

(1992). The sentencing court was in turn required to give

wei ght to the jury:z:s recommendati on. Tedder v. State, 322 So.

2d 908, 910 (Fla. 1975); Walton v. Arizona, 497 U S. 639,

653 (1990). Thus, an extra thunmb was placed on the death side

of the scale. Stringer v. Black, 112 S. C. 1130 (1992). As

a result, M. Stephens: sentence of death nust be vacated. See

Espi nosa v. Florida; Sochor v. Florida, 112 S. C. 2114

(1992).

Appel | ate counsel was ineffective and appell ate counsel
was ineffective for failing to raise this issue as fundanent al
error.

CLAI M VI

THE AGGRAVATOR AND | NSTRUCTI ON FOR A VI CTI M UNDER 12

VI OLATE THE EI GHTH AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON | N THAT THEY ARE

UNCONSTI TUTI ONALLY OVERI NCLUSI VE, ARBI TRARY AND

AUTOVATI CALLY APPLI CABLE TO HOM CI DES COWM TTED

AGAI NST A HUGE PORTI ON OF THE POPULATI ON REGARDLESS
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OF THE CI RCUMSTANCES, UNLI KE ANY OTHER AGGRAVATOR.

APPELLATE COUNSEL WAS | NEFFECTI VE FOR NOT RAI SI NG

THI S | SSUE AS FUNDAMENTAL ERROR.

At Jason Stephens:= trial, the jury was instructed on
the foll ow ng aggravator: AThe victimof a capital felony was
a person | ess than 12 years of age.@ (Vol V, R 787).

Only a few aggravators are based on the victims status.
Section 921.141(5)(j), Florida Statutes (1997), applies only
to | aw enforcenent officers killed while engaged in their
official duties. Section 921.141(5)(k), Florida Statutes
(1997) applies only to elected or appointed officials killed
whil e engaged in their official duties and killed because of
their official capacity. Contrary to those narrow provisions,
section 921.141(5) (1), Florida Statutes (1997), nmaking the
killing of a person under the age of 12 an automatic
aggravating circunstance, is vast, overinclusive and
undi scri m nati ng.

The statute and its instruction do not require the
def endant to know the victims age or youth, to intend to kil
because of the victims age, or to know the victimis present.

They do not require a showing that the victimhad an age-

based vul nerability that played a role in the homcide.® They

® This is unlike section 921.141(5)(m, Florida Statutes
(1997), which applies if the victimof the capital felony was
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arbitrarily cut off at 12. The jury is given no discretion in
finding this aggravator. Any unintended accidental killing of
a child under any circunstance during a felony qualifies (as
is the case here). This is a strict liability determ nant of
life or death, contrary to the common law tradition requiring
some know edge or intent and disfavoring strict liability in

i nposi ng severe puni shnents.

Thi s overbroad, overinclusive, automatically applicable
factor, on its face, fails to Agenuinely narrow the class of
persons eligible for the death penalty, @ or Areasonably justify
the inposition of a nore severe sentence conpared to others

found guilty of murder,@ Zant v. Stephens, 462 U. S. 862, 877

(1983), thereby violating due process, equal protection, and
appel | ant=s protecti on against cruel and/or unusual punishnment.
See U.S. Const. Amends. VIII, XIV; art. I *"9, 16, 17, Fla.

Const,; Shriners Hospitals for Crippled Children v. Zrillic,

563 So. 2d 64, 70 (Fla. 1990)(overinclusive |egislative

classification violates Floridass equal protection clause).
Even wi t hout objection below, the facial

unconstitutionality of this factor and the instruction render

the error fundanental.

sparticul arly vul nerabl e: due to advanced age or disability.
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