I N THE SUPREME COURT OF FLORI DA

JASON DEMETRI US STEPHENS
Petiti oner,

V. CASE NO. SC06- 1729

JAMES R, Mc DONOUGH,
Secretary, Fla. Dept of Corrections

Respondent .

RESPONSE TO PETI TI ON FOR HABEAS CORPUS AND MEMORANDUM COF LAW

COMES NOW Respondent, the State of Florida, by and through
t he undersi gned Assistant Attorney General and hereby responds
to Stephens’ Petition for Wit of Habeas Corpus filed in the
above-styl ed case. The State respectfully submts the petition
shoul d be deni ed.

PRELI M NARY STATEMENT

Petitioner, Jason Denetrius Stephens, raises seven clains

in this petition for wit of habeas corpus. Ref erences to
petitioner will be to “Stephens” or “Petitioner,” and references
to respondent will be to “the State” or “Respondent.” The

record on direct appeal, Case Nunmber SC92987, wi Il be referenced
as “TR followed by the appropriate volune nunber and page

nunber .



Citations to the two-volune record in Stephens’ pending
post - convi cti on appeal, Case Nunber SC05-1301, will be referred
to as “PCR" followed by the appropriate volunme and page nunber.
Citations to the one-vol une supplenental record in Stephens’
pendi ng post-conviction appeal, Case Nunmber SC05-1301 will be
referred to as “PCR Supp” followed by the appropriate page
nunber. References to the Initial Brief in that appeal w Il be
referred to as “IB” followed by the appropriate page nunber.
Citations to the record of testinmony presented at the

evidentiary hearing held on Stephens’ anended and suppl enented

notion for post-conviction relief will be referred to as “PCR-T"
followed by the appropriate page nunber. References to
St ephens’ instant habeas petition will be referred to as (Pet.)

foll owed by the appropriate page nunber.

STATEMENT OF THE CASE AND PROCEDURAL HI STORY

Jason Stephens, born on March 8, 1974, was 23 years old at
the time he nurdered three-year-old Robert Sparrow I11. The
rel evant facts surrounding the nmurder were cited by the Florida
Suprene Court on direct appeal:

The overwhel m ng evidence of qguilt in this case
shows Stephens broke into Robert Sparrow, Jr.'s house
on June 2, 1997, at approximately 2 p.m, while a
nunber of people were present. He robbed the people
there and ki dnapped a child. There were three or four
ot her people with Stephens at the tinme he commtted
these crines. However, Stephens refused to cooperate
with the authorities in their efforts to identify the



other individuals. One of the individuals, Horace
Cunmi ngs (Cummi ngs), turned hinself into the police
and was tried with Stephens. The other two individuals
were never apprehended. Stephens testified at trial
that Cumm ngs and the other wunidentified individuals
went to the house to buy drugs and were unaware of his
plan to rob the occupants.

There were eight eyewi tnesses in the house who
testified at trial. Seven people were at the house
when Stephens first entered including: (1) Robert

Sparrow, I1l; (2) Robert Sparrow, Jr., the owner of
t he house and Robert Sparrow, I11's father; (3)
Consuel o Brown, Robert Sparrow, I1l"'s nother; (4)
Kahari G- aham Robert Sparrow, I1l's six-year-old

hal f - brot her and Consuel o Brown's other son; (5)
Tracey WIllians; (6) Derrick Hosea Di xon; and (7)
Tamry Cobb. Two other victinms entered the house after
St ephens: (1) David Cobb; and (2) Roderick Gardner.

Wil e sonme of the details of the eyew tness' accounts
varied, they all substantially agreed with the
follow ng summary of events. Stephens entered the
house first, carrying a nine mllinmeter automatic gun
He was standi ng next to Robert Sparrow, 111 (Sparrow
I11), who was three years and four nonths old. Upon
seeing the gun, the child s nother, Consuel o Brown,
physically confronted Stephens. Stephens hit her with
the gun on the bridge of her nose. Ms. Brown fell to
t he ground and her nose began to bl eed. Stephens
ejected a bullet onto the floor and infornmed the
occupants that the gun was | oaded. He told themthat
he wanted "noney and weed." He denanded from Robert
Sparrow, Jr. (Sparrow Jr.) the keys to a blue car

| ocat ed outside the house. Sparrow Jr. told Stephens
t he keys were with soneone who was not present at the
house.

Thereafter, two other individuals entered the house.
One of the individuals was Cumm ngs, but the other

i ndi vidual was never identified. Stephens nade all the
occupants |ie down on the floor as he searched their
pockets for valuables. The unidentified individual,
referred to as Plats or Dreds because of the way he
wore his hair, held the occupants of the house on the
fl oor at gunpoint while Stephens |ocated a secured
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room where he could put them There was sone testinony
that Sparrow Il said he was being choked, but it was
uncl ear fromthe record who was choking him After

i nspecting the house, Stephens determ ned the bat hroom
was the nost secure |ocation to put his hostages, and
he ordered six of them including six-year-old Kahar
Graham to craw to the bathroom Sparrow Il was
kept separate fromthe others.

Many of the eyew tnesses testified that Stephens
showed his ID and said he was taking Sparrow Il with
hi m as i nsurance. Sparrow Jr. testified Stephens
agreed he woul d |l eave the child at the corner if he
was not followed. Stephens also testified he agreed to
| eave the child sonewhere, but he did not know what

| ocation the child's father had referred to in his

t esti nony.

After the occupants had been secured in the bathroom
Sparrow Jr."'s hal f-brother, David Cobb (Cobb), and his
friend, Roderick Gardner (Gardner), arrived at the
house. Upon entry, they too were robbed and forced to
crawml to the bathroom One of the itens Stephens took
from Gardner was his car keys. Gardner was driving his
not her's dark green Kia, which had roll-down w ndows
and pull-up | ocks. There was testinony that Sparrow
1l had ridden in the Kia the day before he was
killed. On that day, he had been scolded for rolling
down the wi ndows and trying to open the car door while
it was noving. The record did not reflect that

St ephens had any way of knowi ng whet her the child was
capabl e of rolling down the w ndows or opening the car
door.

When St ephens exited the house with the child, the

ot her individuals who Stephens testified had only gone
to the house to buy drugs, were seated in the black
car they had driven to the scene. Stephens testified

t he other individuals waved himaway fromthe bl ack
car because he had the child. Stephens then ordered
the boy to get into the Kia. Both cars pull ed away
fromthe house, with the Kia follow ng the bl ack car.
After driving eight tenths of a mle, both cars pulled
over in a residential neighborhood. It was
approximately 2:30 p.m The Kia was parked on the side
of the street without the benefit of any shade. The
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out si de tenperature was approxi mately 82 degrees and
sunny. The windows in the car were rolled up and all

of the doors were closed. At 9:25 p.m, the dark green
Kia was found. Sparrow Il was dead, his body |vying
face down in the passenger's seat with his feet angled
toward the steering wheel. The State argued Stephens
suffocated Sparrow |1l before |eaving the car.

St ephens testified the boy was alive when he left him
in the car.

The medi cal exam ner, Bonifacio Floro, MD., testified
that in his expert nedical opinion Robert Sparrow, 11
had probably died of asphyxiation. However, he could
not conclusively rule out hypertherm a as the cause of
death. He primarily relied upon nultiple "petechiae"
in the face and eye lining as an indication of

asphyxi ation. He also noted there was a small four-

mllimeter scratch on the back of the child' s neck
Dr. Floro concluded this scratch was probably caused
by a fingernail. Dr. Floro testified the child s | ower

lip was bruised, indicating he had been suffocat ed.
Dr. Floro also relied upon the lack of fingerprints or
ot her evidence showing the child tried to roll down

t he wi ndow or open the door in concluding it was nore
likely that Sparrow Il died from asphyxiation than
hypert herm a.

Steven Frank Dunton, MD., testified on the
defendant's behalf. After reviewing Dr. Floro's
report, he concluded Sparrow Il died from
hypertherma. Dr. Dunton relied upon the fact that
there were very few signs of asphyxiation. However, he
did admt asphyxiation can never be conclusively ruled
out because it can | eave no signs at autopsy. Dr.
Dunton adm tted hypertherm a by itself should not
cause petechi ae, whereas asphyxi ation coul d. However,
he went on to explain that gravity will pull the bl ood
down to the | owest point of the body when the heart
stops punping, causing the blood to pool to such a
degree that venules rupture resulting in petechiae. He
attributed the discoloration of the child s lips to
the tissues drying out after death. Therefore, he
concluded Dr. Floro erred in relying on the petechi ae
to diagnose the child s death as being caused by
asphyxi ati on.



Stephens v. State, 787 So.2d 747 (Fla. 2001).

Prior to trial on the nerits, Stephens entered a plea to
eight counts of the same indictnent that charged Stephens wth
the nmurder of Robert Sparrow II1. (TR Vol I, 8-11). Stephens
entered a plea to the arned kidnapping of Robert Sparrow I,
three counts of the armed robbery of Robert Sparrow, Jr.,
Roderic Garner, and Derrick Di xon, two counts of attenpted arned
robbery of Tammy and Davi d Cobb, one count of arned burglary and
one count of aggravated battery on little Rob's nother, Consuelo
Br own. The trial judge conducted a plea colloquy and Stephens'
pl eas were accepted as freely and voluntarily nade.

St ephens pled not guilty and went to trial on three counts
of arned robbery (of Consuelo Brown, Tracey WIIlianms, and Kahari
Graham) and one count of first degree nurder. St ephens was
represented at trial by M. Richard Nichols and M. Refik Eler.
M. N chols had primary responsibility for the guilt phase. M.
Eler had primary responsibility for the penalty phase. IVF .
Ni chol s i s now deceased.

On Decenber 18, 1997, the jury convicted Stephens of first
degree nurder on a general verdict form (TR Vol Il 296). The
jury also convicted Stephens of the arned robbery of Kahari
G aham The jury acquitted Stephens of the arned robbery of

Consuel o Brown and Tracey Wlliams. (TR Vol 11 297-299).



The penalty phase was conducted on January 15, 1998. I n
aggravation, the State offered evidence of a 1992 burglary
conviction and evidence of Stephens' contenporaneous convictions
against the other victinms in the Sparrow hone. Trial counsel
El er, objected to the use of the 1992 burglary conviction. (TR
Vol |V. 587-588).

In order to denonstrate the 1992 burglary conviction
gqualified as a prior violent felony, the State presented the
testinony of the then 16-year-old victim LaTonya Jackson. MVs.
Jackson testified she awke to hear three nen wal king around her
father's house. One of the group, Samm e Washington, was the
father of her one-year-old child. According to Ms. Jackson, two
of the nen, including Stephens, had a gun. Ms. Jackson
testified Stephens had a sawed off shotgun and Sanm e had a
handgun.

She told the jury she saw Stephens jiggling the sliding
gl ass door to her home. Al of the three eventually got inside.
None had been invited to enter. M. Jackson testified that as
she tried to get out of the house, the nen who had entered her
honme chased her outsi de. Ms. Jackson testified Stephens threw
her up against a car and held her there. Stephens held a gun to
her head and said he wanted to kill her. M. Jackson testified

she did not know Stephens prior to this incident. (TR Vol 1V



591-596) . The Court overruled the defense's objection to the
use of this conviction as a prior violent felony aggravator.
(TR Vol . 1V 589-590).

The State also offered victim inpact evidence through the
live testinony of Consuelo Brown, who was allowed to read a
statement to the jury, and a letter witten by the victinis
grandparents. Trial counsel objected to this evidence as
i nproper victim inpact evidence. (TR Vol. IV 580-584). The
trial court overruled the objection but instructed the jury it
could not consider the victim inpact evidence in aggravation,
nor could it weigh it as an aggravating circunstance when
determ ning whether to recommend |life or death. (TR Vol. 1V
581, 584, and 598).

In mtigation, Stephens presented ten wtnesses and
testified on his own behalf. The jury recommended death by a

nine to three vote. Stephens v. State, 787 So.2d 747, 752 (Fla.

2001). The trial court found three aggravating circunstances;
prior violent felonies; nurder during the commssion of a
felony; and the age of the victim all of which were given great
weight. (TR Vol. 11 389). The trial court found no statutory
mtigating circunstances had been established but found and gave
wei ght to eleven nonstatutory factors including: (1) Stephens

came to the aid of a child being punished at a mall (little



wei ght), (2) Stephens volunteered at church related functions
(sonme weight), (3) Stephens was from a religious and supportive
famly and was distraught over the loss of his father (little
wei ght), (4) Stephens was capable of rehabilitation in prison
(little weight), (5) Stephens genuinely likes children and has
often done things for children (little weight), (6) Stephens was
a good student (little weight), (7) Stephens has adjusted wel
to incarceration (little weight), (8) Stephens did not intend to
kill the child (Significant W.ight), (9) Co-defendant, Horace
Cumm ngs, received a life sentence (sone weight), (10) Stephens
faces up to life in prison on the other offenses (little
weight), and (11) Stephens pled guilty to nunmerous offenses
acknow edging his guilt (little weight). (TR Vol 11 391).

The trial judge followed the recommendati on of the jury and
sentenced Stephens to death for the first degree nurder of
Robert Sparrow 111. Stephens was also sentenced to life
i mprisonment for arned Kkidnapping with the sentence to run
consecutive to the nurder sentence. The trial judge sentenced
Stephens to concurrent life terms for the six armed and
attenpted robberies to be served consecutive to the nurder and
arnmed ki dnappi ng sentences. St ephens was also sentenced to
fifteen years each for the armed burglary and aggravated battery

convi cti ons.



Stephens raised eleven issues on direct appeal: (1) the
trial court erred in denying a notion for judgnment of acquittal;
(2) the trial court erred in denying notion for new trial; (3)
the trial court erred in denying a notion to wthdraw the
robbery plea involving the robbery of Derrick Dixon or erred in
failing to reduce the charge to attenpted armed robbery; (4) the
trial court erred in denying the defendant's special instruction
on his theory of defense; (5) the trial court erred in denying
the defendant's notion for a change of venue; (6) the trial
court erred in failing to conduct a Nelson inquiry; (7) the
trial court erred in allowing the prosecutor to question the
def endant concerning a statenent about the electric chair; (8)

the defendant's sentence is unlawful under Tison v. Arizona, 481

U.S. 137, 95 L.Ed.2d 127, 107 S.Ct. 1676 (1987); (9) the tria

court erred in its assessnment of aggravating and mnitigating
factors; (10) the trial <court erred in failing to declare
section 922.10, Florida Statutes (1997), wunconstitutional; and
(11) the trial court erred in failing to declare section
921.141, Florida Statutes (1997), unconstitutional. The Florida
Supreme Court rejected his argunents and affirmed Stephens’

convi ctions and sentence to death. Stephens v. State, 787 So.2d

747, 762 (Fla. 2001).
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On Cctober 23, 2002, Stephens filed a notion for post-
conviction relief raising eighteen clains and the State filed a
response. After a Huff hearing, the collateral court granted
St ephens an evidentiary hearing on seven clains.?!

On August 4, 2004, Stephens filed an anended and
suppl enented notion to vacate judgnment of conviction and
sentence with special request for |eave to anmend. St ephens re-
pled the clains initially presented in his initial notion for
post -conviction relief. Additionally, Stephens raised a
nineteenth claim attacking the reading of certain testinony,
specifically, the reading of a Iletter witten by Robert
Sparrow s grandparents purporting to express their feelings and
that of Robert's seven-year-old brother. The letter was read
into evidence by the prosecutor. (PCR Vol. I. 73-74). dCiting to

Crawford wv. Washi ngt on, Stephens alleged his right to

confrontation was violated when this victiminpact evidence was
admtted without a showing that the wi tnesses were unavail able
to testify at trial or that Stephens had a prior opportunity to

cross-exam ne these w tnesses. St ephens clained this type of

! The Court granted Stephens an evidentiary hearing on

Cainms I, 1Il, 1V, V, VI, VIII, and IX of his anmended and
Suppl enented WMdtion for post-conviction relief. (PCR Vol . |
105).
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victim inpact testinony constituted a "testinonial statenment”
wi thin the neaning of CGawford. (PCR Vol. | 73-74).

On August 25 and 26, 2004, the collateral court held an
evidentiary hearing on the seven clains upon which the court
granted a hearing. On April 29, 2005, the collateral court
denied all of Stephens’ clainms. (PCR Vol. |1 252-284).

St ephens appeal ed. Cont enporaneously with the filing of
his initial brief in that case, Stephens filed the instant
habeas petition.

PRELI M NARY DI SCUSSI ON OF APPLI CABLE LAW

Li ke clains of ineffective assistance of trial counsel, the
standard of review for <clains of ineffective assistance of

appel | ate counsel is de novo. Porter v. Croshby, 840 So.2d 981

(Fla. 2003) (standard of review applicable to clains of
i neffective assistance of counsel raised in a habeas petition

mrrors the Strickland v. Wshington, 466 U S. 668 (1984),

standard for trial counsel ineffectiveness).

When evaluating an ineffective assistance of appellate
counsel claimraised in a petition for wit of habeas corpus,
this Court nust determne, (1) whether the alleged om ssions are
of such nmagnitude as to constitute a serious error or
substantial deficiency falling neasurably outside the range of

professionally acceptable performance, and (2) whether the
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performance deficiency conprom sed the appellate process to such
a degree as to underm ne confidence in the correctness of the

result. Johnson v. Mbore, 837 So.2d 343 (Fla. 2002). The

petitioner bears the burden of alleging a specific and serious
om ssion or overt act wupon which the claim of ineffective

assi stance of counsel can be based. Freenan v. State, 761 So.2d

1055, 1069 (Fla. 2000). It is not enough to show an om ssion
or act by counsel constituted error. Rat her, the “deficiency
must concern an issue which is error affecting the outcone, not

sinply harmess error." Knight v. State, 394 So.2d 997, 1001

(Fla. 1981).
Absent fundanental error, a petitioner cannot prevail on a
claim of ineffective assistance of appellate counsel when the

i ssue was not preserved for appeal. See Medina v. Dugger, 586

So.2d 317 (Fla. 1991). Furt her, when appellate counsel chooses
not to argue an issue as a matter of strategy, this Court wll
generally not find that appellate counsel was ineffective. This
is so because effective appellate counsel need not raise every

concei vabl e non-frivol ous issue. Jones v. Barnes, 463 U. S. 745,

103 S.C. 3308, 77 L.Ed.2d 987 (1983) (appellate counsel not
required to argue all non-frivolous issues, even at request of

client); Atkins v. Dugger , 541 So.2d 1165, 1167 (Fl a.

1989) ("Most successful appellate counsel agree that from a

13



tactical standpoint it is nore advantageous to raise only the
strongest points on appeal and that the assertion of every
concei vabl e argunent often has the effect of diluting the inpact
of the stronger points."). An appellate counsel is equally not
ineffective for failing to raise a claim that would have been

rejected on appeal. Downs v. State, 740 So.2d 506, 517 n. 18

Accord, Freeman v. State, 761 So.2d 1055, 1069-1070 (Fla. 2000)

(appel l ate counsel not ineffective for failing to raise non-

meritorious issues); Rutherford v. Mdore, 774 So.2d 637, 643

(Flla. 2000) (sane).
This Court has also ruled that appellate counsel cannot be
deened ineffective if the habeas claim or a variant thereof,

was, in fact, "raised on direct appeal.”™ Atkins v. Dugger,

supra, 541 So.2d at 1166-67. So long as appellate counsel
raised the issue on appeal, nmere quibbling with, or criticism
of, the manner in which appellate counsel raised such issue on
appeal is insufficient to state a habeas-cognizable i ssue.

Thonpson v. State, 759 So.2d 650, 657, n. 6 (Fla. 2000).

Finally, a claimthat has been resolved in a previous review of

the case is barred as "the |law of the case." See MIIls v. State,

603 So.2d 482, 486 (Fla. 1992). Thus, clainms properly raised

and rejected in a previous rule 3.850 notion for post-conviction
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relief cannot be raised again on habeas. Scott v. Dugger, 604

So. 2d 465, 469-470 (Fla. 1992).

RESPONSE TO SPECI FI C CLAI M5

CLAI M |

STEPHENS WAS DENI ED H' S RI GHTS UNDER THE FI FTH, SI XTH

AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON WHEN THE TRI AL COURT FAI LED TO CONDUCT A

NELSON | NQUI RY

In his first claim Stephens alleges the trial court erred
in failing to conduct a Nelson inquiry when Stephens becane
di ssatisfied with his defense counsel, wanted to di scharge them
and wanted another |awer. Stephens raises this claim as a
substantive claimand, alternatively, “to the extent this Court
believes this issue was not adequately presented on appeal,
appel l ate counsel’s performance was deficient and M. Stephens
was prejudiced.” (Pet. at page 7).

St ephens acknow edges this claimwas raised and rejected on
direct appeal . However, Stephens contends a note that surfaced
after the direct appeal was decided denonstrates this Court

“relied on erroneous facts in deciding M. Stephens direct

appeal claim” (Pet. at page 6).2

2 Stephens also raised this same claimin his motion for

post -conviction relief. (PCR Vol. | 32). The collateral court
rejected the claim (PCR Vol. 11 266-268). Stephens did not,
however, raise this as a claimon appeal fromthe denial of his
notion for post-conviction relief.
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At the evidentiary hearing, Stephens was allowed to
introduce a note he wote to the trial judge sonetine before
Oct ober 20, 1997.° The note alleged, wthout any specific
detail, t hat trial counsel Ni chol s, had denonstr at ed
unprepar edness. Stephens expressed concern that M. N chols
woul d be ineffective. The note also alleged that M. N chols
had shown a |lack of concern for his case and that Stephens felt
like he was not receiving adequate counseling from him
St ephens stated he wanted a new | awer. (D-Ex. 3).

In the instant petition, Stephens alleges the full text of
this note sheds new light on the issue and entitles himto re-
litigate this claim in these habeas proceedings. The State
respectful ly disagrees.

On direct appeal, the Florida Suprenme Court outlined his
claimand its findings as foll ows:
St ephens argues the trial court erred in denying

him a Nelson inquiry, after he raised the issue of

counsel's conpetency. The record does not contain the

handwitten note Stephens presented to the trial court
expressing his concerns; however, the ¢trial court
characterized the concerns as a lack of contact

bet ween Stephens and his attorneys. Addi tionally,

St ephens stated on the record that in addition to a

| ack of contact he was concerned with the failure of
counsel to give him copies of paperwork. Thus, it is

8 The note was discovered in another case file in which

St ephens was a defendant. A hearing was held on October 20
1997, during which the trial judge had the note and queried
St ephens about its contents. (TR Vol. |11 444-448).
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apparent that Stephens voiced dissatisfaction wth
counsel but did not actually question counsel's
conpetency. Under such circunstances a full Nelson
inquiry is not necessary.

Under the circunstances of this case, the trial court
made an adequate inquiry into the conplaint and
properly renedied the problem by telling counsel to
visit Stephens nore frequently and provide him wth
the proper records. Mreover, the record reflects
St ephens  subsequently expressed satisfaction wth
counsel . For exanple, on Decenber 5, 1997, Stephens
swore that he discussed all aspects of this case with
his attorneys, did not want any delay, and wanted the
trial to go forward as schedul ed on Decenber 8, 1997.
Stephens did not tell the court that he was still
di ssatisfied with his counsel or that the l|ack of
conmuni cati on had not been renedi ed.

On Decenber 8, 1997, S ephens also signed a "Plea of
GQuilty"” form that concerned charges integrally
intertwined with those ultimately tried. In the plea
form he agreed he had fully discussed all aspects of
this case with his attorney. He also indicated to the
court that he was satisfied with the services of his
attorney in the case. In the plea colloquy, Stephens
told the trial court that he had had enough tine to
di scuss his case with his attorneys and that he was
satisfied with the representation that they had given
himin this case.

Thus it is clear that the trial court sufficiently
responded to Stephens' conplaints about his appointed
counsel . Addi tionally, St ephens denonstrat ed a
subsequent satisfaction with his counsel which shows
any possible error was harmless. See Scull v. State,
533 So.2d 1137, 1141 (Fla.1988) (stating any failings
of the inquiry were nooted by defendant's expressions
of satisfaction with counsel's representation).

State v. Stephens, 787 So.2d 747, 758 (Fla. 2001)(nost internal

citations omtted).

17



Not hi ng about the discovery of the note alters the findings
of fact reached by the trial judge prior to trial nor the
findings of the Florida Supreme Court on direct appeal
St ephens' penning of this note was explored at a hearing held on
October 20, 1997. The trial court had the note for
consideration. (TR Vol. [11 444).

During the hearing, the trial court summarized his view of
St ephens’ conplaints about trial counsel. The trial court
stated "M . Stephens conplains of M. N chols' contact with M.
Stephens as well as his contact with his priest and his nother.
The court next asked, “ls there anyone else, M. Stephens?” In
response, Stephens shook his head. (TR Vol. 111 444). The
trial judge infornmed Stephens of his rights to counsel and
specifically observed that Stephens had not raised the issue of
conpet ence. (TR Vol. 111 445). St ephens did not dispute the
trial court's conclusion. (TR Vol. 111 445).

The court then encouraged trial counsel to visit wth
St ephens and communicate with his famly nore often. \When given
the opportunity to elaborate on the matters he raised in his
note and asked whether there was anything else, Stephens told
the trial court that “[i]Jt ain't nmuch as the visits, it's the
paperwor k. ” St ephens explained he did not have copies of the

police reports, depositions, nmedical records, pictures, and
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aut opsy reports. (TR Vol. 111l 447). The trial court then
instructed M. N chols to provide the paperwork. When asked
once again, whether there was anything further, Stephens replied
“Still ain't going to be satisfied." St ephens voiced no
specific conplaint directed at M. N chols' conpetency. (TR
Vol . |11 448).
This Court found specifically, based on the hearing, that

St ephens voiced dissatisfaction wth counsel but did not
actually question counsel's conpetency. The Court found that
under such circunstances a full Nel son inquiry was not

necessary. State v. Stephens, 787 So.2d 747, 758 (Fla. 2001).

Even if this were not the case, this Court found that any
error in failing to conduct a full Nelson inquiry was harmn ess
because Stephens, subsequent to OCctober 20, 1997, expressed
satisfaction with trial counsel. Id. This conclusion is
unaffected by the discovery of the note and remains the |aw of

the case. This clai mshould be denied.

CLAI M I |
THE EXECUTI ON OF JASON STEPHENS, A BRAI N DANMAGED
MENTALLY | MPAI RED | NDI VI DUAL, WOULD CONSTI TUTE CRUEL
AND UNUSUAL PUNI SHVENT UNDER THE CONSTI TUTI ONS OF THE
STATE OF FLORI DA AND THE UNI TED STATES
St ephens clains he is brain damaged, nentally inpaired and

has an enotional age of l|less than 18 years of age. St ephens
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all eges these conditions render him ineligible for the death
penalty. Stephens points to the opinion testinony of Dr. Jethrow
Toonmer in support of his claim Dr. Tooner testified at the
evidentiary hearing held on Stephens’ notion for post-conviction
relief.

Contrary to Stephens’ allegations, Dr. Toomer’'s testinony
did not establish Stephens is nmentally inpaired. At the
evidentiary hearing, Dr. Toomer testified that Stephens has an
lQ of 105 which, according to Dr. Toomer, puts him in the
slightly above average to average range. (PCR T Vol. | 34).

Additionally, Dr. Toonmer’s testinony did not establish
St ephens was brain danaged. While Dr. Tooner concluded there is
a likelihood of brain danmage based on unexpl ained “substanti al
data,” he could not opine Stephens was actually brain damaged.*
(PCR-T Vol . I 61). Dr . Toomer  suggested that further
neur ol ogi cal or neuropsychol ogi cal evaluations be done to
“pinpoint the nature and extent of any possible underlying or
organic inpairnment.” (PCRT, Vol | 32). However, as found by

the collateral court judge in his order denying Stephens’ notion

* For instance, Dr. Tooner testified that the gap between
St ephens’s verbal and performance 1Q may be a result of not
applying hinself or being in a bad nood, a personality disorder,
or brain damage. (PCR-T Vol. | 81). He also testified that one
of the tests he adm nistered showed soft signs of underlying
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for post-conviction relief, Stephens presented no evidence at
the evidentiary hearing denonstrating that St ephens was
actual |y brain danaged.® (PCR Vol. |l 276).

Because of the dearth of evidence supporting his claim of
actual brain damage and nental inpairnment, Stephens relies
heavily, before this Court, on Dr. Tooner’'s testinony regarding
St ephens’ chronol ogi cal age. Stephens alleges Dr. Tooner’s
testinmony establishes Stephens Jlacks the requisite highly
cul pable nental state to warrant the death penalty. (Pet. at

page 10). Stephens clains that under Roper v. Sinmmobns, 543 U. S.

551 (2005), he may not be sentenced to death. (Pet. at page 8).

In support of his claim Stephens points to Dr. Tooner’s
testi nony about Stephens’ enotional and nental age. Dr. Tooner
opi ned that because Stephens grew up in an “environnent that is
not nurturing, that is not caring, that is unpredictable, and is
not characterized by saneness... you have an individual who is
like 18, 19, 20 years of age chronologically [but] enotionally
they are six, seven, eight whatever ....". (Pet. at page 9).

St ephens al so points to Dr. Tooner’s testinony this same |ack of

neur ol ogi cal involvenent based on his responses. (PCRT Vol . |
32).

® Dr. Toomer testified he provided his opinion regarding the
i kelihood of brain danmage to Stephens’ collateral counsel in
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nurturing adversely influenced Stephens’ ability to control his
impul sivity, to reason at higher Ilevels, or think out the
consequences of leaving Little Rob in a car on a hot sunny day.
(Pet. at pages 10 and 11).

As noted by the collateral court judge in his order denying
St ephens’ notion for post-conviction relief, Dr. Tooner’s
testinmony conpletely ignored the testinony of the w tnesses that
St ephens presented at the penalty phase of his capital trial
This, according to the collateral court judge, “raises questions
about the legitinmacy of Dr. Toomer’s opinions.” (PCR Vol . 11
276) .°

At the penalty phase, famly nenbers and friends painted a
picture of a happy hone |ife which was both <caring and

nurturing; a famly headed by two parents who worked and

2002. (PCR-T Vol. 1 93). The evidentiary hearing was held in
August 2004.

® Similar to the case at bar, in Rose v. State, 787 So.2d
786 (Fla. 2001), this Court noted that Dr. Toomer’s testinony
had been wundermined by the fact that Dr. Tooner failed to
consider inportant information in arriving at his findings. For
instance, Dr. Tooner conceded he never talked to any of the
doctors who perforned the earlier exam nations of Rose. The
State also established the doctor's failure to talk to
individuals who were close to Rose to get insights on his
personal relationships. As a result, the trial court rejected
the nental mtigators about which Dr. Toonmer testified and this
Court upheld that deci sion.
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provided for the famly and a famly in which Jason Stephens was
happi |y ensconced. For instance, Stephens’ nother testified she
worked as the Director of the Ofice of Justice and Peace at St.
Augustine Catholic Church. Stephens’ father, when he was alive,
wor ked for UPS. (TR Vol. 1V 606).

Ms. Stephens described Stephens and his father’s unique
bond because both were so good with their hands. St ephens and
his father built things together. St ephens even took up
wel di ng, nodeling after his father. (TR Vol. 1V 608). Ms.
Stephens told the jury the whole famly worked on naking the
dining room table and furniture for the house. (TR Vol. 1V
608) . The famly played together and Stephens' father went to
St ephens' ball ganmes, went to church with him took him canping,
went to the novies, dinner, and the park, etc. They went on
fam |y vacati ons. (TR Vol . 1V 607). Stephens did chores at
home and had a good relationship with his siblings. (TR Vol. 1V
606- 607). Stephens played baseball as a child, was a Boy Scout,
and played the guitar. (TR Vol. IV 610). Stephens went to church
regularly and was not a nmmjor disciplinary problem at hone. (TR
Vol. IV 610-611). She told the jury they celebrated every
Christms, New Years, Menorial Day, and every famly nenber’s

bi rt hday. (TR Vol. IV 614-615). Li kewi se, Stephens’ siblings
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and acquaintances testified consistently that Stephens was
funny, had good relationships wth everyone, was never violent,
did not drink or take drugs, was good with kids, held jobs, did
vol unteer work, had a good relationship with his dad, and was
good with his hands. St ephens’ priest, Father Parker, who had
known Stephens since Stephens was in the fifth grade, testified
the Stephens famly attended church regularly and Stephens,
himsel f, was very faithful in church attendance. (TR Vol. 1V
625- 673).

At the evidentiary hearing, Stephens’ younger brother,
Brian, who did not testify at trial, told the court that while
his father was a strict disciplinarian who would “beat” the
children when they m sbehaved, their famly for the nobst part
was a “close and loving famly.” (PCRT 152). Li kew se,
M chael Stephens testified he and his brother had a close
relationship, the kids all loved their father, and Stephens took
his father’s death hard. M chael confirnmed that M. Stephens
puni shed his children by whipping them as well as by grounding
them and nmaking them pull weeds or go to bed early. M chael
testified that Stephens was 22 or 23 years old when their father
passed away. (PCR-T 156).

While both brothers testified their father wused corporal

puni shment, neither provided any evidence that their father
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whi pped them in anger or caused any |l|asting physical or
enotional scars. Li kewi se, neither provided any testinony to
support Dr. Tooner’s assunption that Stephens grew up in an
envi ronment devoi d of saneness, nurturing or caring.

In short, the evidence admtted at both the penalty phase
of Stephens’ capital trial and at the evidentiary hearing
conpl etely underm ned Dr. Tooner’s assunptions that provided the
basis for his conclusion Stephens was, at the time of the
murder, enotionally, sone twelve years younger than his actua
age of 23.

Even if Dr. Toomer’s opinion was grounded in reality, this
Court has rejected any notion that a person with an enotiona
age or developnental age is ineligible for the death penalty.

In HIl v. State, 921 So.2d 579 (Fla. 2006), this Court rejected

HIll's claimhe was ineligible for the death penalty because his
mental and enotional age places himin the category of persons
for whom it is wunconstitutional to inpose the death penalty

under Roper v. Simpns, 543 U S. 551, 125 S . C. 1183, 161

L.Ed.2d 1 (2005). This Court ruled that “Roper does not apply
to HIIl. HI1l was twenty-three years old when he commtted the
crimes at issue. Roper only prohibits the execution of those
def endants whose chronol ogical age is below eighteen.” HIIl wv.

State, 921 So.2d at 584. See al so Rogers v. State, 2006 Fla.
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LEXIS 2542 (Fla. October 26, 2006) (Justice Anstead dissenting)
(noting that Roper provided no immunity from the death penalty
for those with a nental age of |ess than 18).

Like Clarence Hill, Stephens was twenty-three years ol d at
the time he nurdered Little Rob Sparrow. Like Clarence Hill,
Stephens is, and was at the tinme of his capital trial, eligible
for the death penalty. In accord with this Court’s decision in
H 1l this Court should deny this claim

CLAIMII1

MR. STEPHENS WAS DENIED A FAIR TRIAL AND A FAIR,

RELI ABLE, AND I NDI VI DUALI ZED  CAPI TAL  SENTENCI NG

DETERM NATION IN VIOLATION OF THE FIFTH, SIXTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON BECAUSE THE PROSECUTOR S ARGUMENTS AT THE

GUI LT/ 1 NNOCENCE PHASE AND PENALTY PHASES PRESENTED

| MPERM SSI BLE CONSI DERATIONS TO THE JURY, M SSTATED

THE LAW AND THE FACTS, AND WERE | NFLAMVATORY AND

| MPROPER. APPELLATE COUNSEL’S FAILURE TO RAISE TH' S

| SSUE ON APPEAL WAS DEFICIENT PERFORMANCE VWHI CH
PREJUDI CED MR STEPHENS

St ephens al |l eges appel |l ate counsel was ineffective when he
failed to raise a claim of prosecutorial msconduct on direct

appeal .’ St ephens does not dispute the prosecutor’s comments,

" Stephens raised this same claimas a claim of ineffective

assistance of trial counsel in his anmended and supplenented
notion for post-conviction relief. Stephens alleged that trial
counsel was ineffective for failing to object to the sane
comments he conplains about here. (PCR Vol. | 13-17). The

collateral court denied the claim The court concluded that
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about which he takes issue, were not objected to at trial and
therefore were procedurally barred on direct appeal. Sliney v.
State, 2006 Fla. LEXIS 2608 (Fla. Nov. 9, 2006) (noting that a
prosecutor’s alleged inproper coments and m sstatenments of the
law that were not objected to at trial could not have been
raised on direct appeal because they were procedurally barred).
Accordingly, in order to overcone the bar, Stephens clains these
coments constitute fundamental error.®

In order for an error to be fundanental as to the quilt
phase, the “error nust reach down into the validity of the tria
itself to the extent that a verdict of guilty could not have
been obtained w thout the assistance of the alleged error.”

Brown v. State, 124 So.2d 481, 484 (Fla. 1960); see also State

v. Delva, 575 So.2d 643, 645 (Fla. 1991). In order for inproper

coments made in the closing argunents of a penalty phase to

whil e sonme of the comments were objectionable, they were not so
prejudicial as to deny Stephens a fair trial. (PCR Vol. Il 258-
261) . St ephens raised this issue on appeal from the denial of
hi s anmended and suppl enented notion for post-conviction relief.
(1B 68, 81).

8 As a general rule, trial counsel's failure to raise a
cont enpor aneous objection to inproper coments during argunent
wai ves any claim concerning such comments for appellate review
Walls v. State, 926 So.2d 1156 (Fla. 2006); Brooks v. State, 762
So.2d 879, 898 (Fla. 2000). The sole exception to this rule is
when the comments rise to the level of fundamental error. |Id.
Accordi ngly, Stephens cannot establish appellate counsel was
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constitute fundanental error, they nust be so prejudicial as to

taint the jury's reconmmended sentence. Walls v. State, 926

So.2d at 1176.

A. Qilt phase comments

St ephens first conplains about the prosecutor’s comrents,
during opening statenents, in which he “repeatedly” stated that
Little Rob has been *“brutally and savagely nurdered”, adding
that the victims fate was to “slowy fry to death”. (Pet. at
page 17). Stephens cites to Volune X, pages 991 and 996). The
corments challenged by Stephens were nmade during opening
statenent, the purpose of which is to permt counsel to outline
what he, in good faith, expects to be established by the

evi dence presented at trial. Conahan v. State, 844 So.2d 629

640 (Fla. 2003); Ccchicone v. State, 570 So.2d 902, 904 (Fla.

1990).

The evidence presented at trial by the State denonstrates
the prosecutor’s coments, which by no neans were nade
“repeatedly”, were consistent with the evidence he ultimtely
presented at trial. The wevidence at trial supported the
prosecutor’s comments that Little Rob was brutally and savagely

mur der ed.

ineffective for failing to raise this claim unless he can show
the prosecutor’s comments constituted fundanental error.
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Dr. Floro, a forensic pathologist, testified that in his
opinion, Little Rob was suffocated to death. (TR Vol. XI
1375) . Dr. Floro testified his findings, during the autopsy,
were consistent wth Little Rob being suffocated by an
individual forcing his face into the car seat. (TR Vol. Xl
1378). Dr. Floro found swelling of the brain which he opined
was consistent with oxygen deprivation. (TR Vol. XI 1379).

Dr. Floro observed as well that there were no signs that
Little Rob tried to get out of the car. (TR Vol. X1 1380).
This was especially relevant because Little Rob’s nother,
Conseul o Brown, testified Little Rob was able to open and cl ose
manual windows in the cars in which she and Little Rob had
ridden and had never exhibited difficulty in opening car doors.
(TR Vol. X 1041-1042). She also testified her son had been
puni shed for opening the door of the Kia in which Little Rob
di ed because he opened it when the car was nmoving. (TR Vol. X
1041). Ms. Brown’s testinony supported Dr. Floro's opinion
that Little Rob was dead at Stephens’ hands before Stephens |eft
the car. As the State's evidence supported the prosecutor’s
claim this three-year-old was brutally and savagely nurdered,
St ephens can show no fundanmental error.

Addi tional ly, St ephens can show no error in the

prosecutor’s conmments about Little Rob frying to death. First,
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St ephens misrepresents the prosecutor’s coments. The record
shows the prosecutor did not tell the jury that Little Rob's
fate was to fry to death.

| nstead, the conment cane when the prosecutor told the jury
he expected the defense to call an expert (Dr. Dunton) to refute
Dr. Floro’'s testinony regarding the cause of death and who woul d
testify that Little Rob died of hypertherm a. The prosecutor
noted his testinony would be inconsistent with the fact that
Little Rob was a “bright, intuitive, healthy child who woul d not
have sat there in a car for hours in a fairly dense residenti al
area and slowy fry to death.” (TR Vol. X 995-996). Once
again, because the prosecutor |imted his coments to the
evi dence he expected to be admtted at trial, Stephens can show
no fundanental error.

Stephens also conplains that appel l ate counsel was
ineffective for failing to raise a claimof fundanental error as
to some of the prosecutor’s comments during closing argunents.
The purpose of closing argunent is to help the jury understand
the issues in a case by "applying the evidence to the |aw

applicable to the case." Hill v. State, 515 So.2d 176, 178 (Fl a.

1987). Attorneys are afforded great latitude in presenting
cl osing argunent, but nust “confine their argunent to the facts

and evidence presented to the jury and all |ogical deductions
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from the facts and evidence." Knoizen v. Bruegger, 713 So.2d

1071, 1072 (Fla. 5'" DCA 1998).

St ephens’ first conplaint about the prosecutor’s closing
argunment stens from the prosecutor’s conment where he allegedly
“first opined that M. Stephens’ testinony cane from a ‘warped
concern’” for his co-defendant then went on to query the jury
‘“where was the concern that he showed for a 3 year old child?
There’s the concern,” while again flashing a photo of the victim
to the jurors.” (Pet. at page 17).

The record establishes the prosecutor’s comments were fair
comment based on Stephens’ testinony at trial. During the guilt
phase, Stephens took the stand on his own behalf. St ephens
testified he went to the Sparrow home with three other nen,
i ncl udi ng co-defendant Horace Cummi ngs. (TR Vol. X1l 1509).
St ephens refused to identify any of his acconplices at the tine
of his arrest. Li kewi se, Stephens refused, on the wtness
stand, to identify the two, still unidentified, nen who
acconpanied himto the Sparrow home. (TR Vol. XIIl 1536-1537).°
Stephens also told the jury that co-defendant Horace Cumm ngs
had nothing to do with the robbery and that Cunm ngs was a

victimof the robbery too. (TR Vol. X1l 1531, 1537, 1539).

® (Co-defendant Cunmings turned hinmsel f in.
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As to Little Rob, Stephens testified he tried to nmake it
easy to find the car by leaving it in front of sonebody’s house.
(TR Vol . 1529). Stephens told the jury he did not deliberately
try to hurt the child. (TR Vol. XIIl 1530). He also testified
when he left Little Rob in the car, he figured sonmeone fromthe
Sparrow household would be comng right behind him (TR Vol
X1 1525).

In view of Stephens’ testinony he took actions to
facilitate Little Rob’s imediate rescue, the prosecutor’s
contrast of Stephens’ deliberate actions to protect the nen who
went with himto the Sparrow home with his actions leading to
Little Rob’s death was fair comment on the defendant’s self-
serving statenents. Stephens failed to show error, let alone
fundanental error, in this brief comment.

St ephens’ argunent regarding the photographs is equally
W thout nerit. Hi s suggestion the prosecutor nay not ask the
jury to look at photographs introduced at trial and argue fair
i nferences from those photographs is w thout support. This is
especially true as the jury was instructed on the HAC aggravat or
during the penalty phase and the neans of Little Rob’s death

during the guilt phase was in dispute. See e.g. Mansfield v.

State, 758 So.2d 636 (Fla. 2000) (ruling that autopsy was
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probative in the determnation of the heinous, atrocious, or
cruel aggravator).

St ephens’ second conplaint about the prosecutor’s closing
argunment stenms from the prosecutor’s conmments that “My job is to
represent the State of Florida and to seek justice” and “If the
State has not proven the defendant’s guilt beyond a reasonabl e
doubt, then I'’m not sure it can be done in any case.” (Pet. at
page 17). Stephens alleges these coments “bolster the
credibility of the State’'s case.” (Pet. at page 17).

During closing argunent, trial counsel told the jury the
prosecutor’s job “is to persuade you that the evidence that’'s
been presented proves his theory of the case beyond a reasonable
doubt.” (TR Vol. XIV 1756). Trial counsel went on, at |ength,
to argue that the State had failed in their job to prove their
case and instead was content to persuade the jury by providing
them with a convenient legal theory to justify "this thing.'
(TR Vol . XIIl 1757). A bit later, trial counsel told the jury
that the State wants it to “want to convict these people so
badly that you wll distort and twist and stretch these
definitions (referring to aspects of felony nurder) to nmake it
fit. (TR Vol. XIIl 1765).

In response and in context, the prosecutor began his

remarks by stating that M. Nichols “told you what ny job is.
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My job is to represent the State of Florida to seek justice.”
(TR Vol . XIV 1767). A prosecutor's conmments are not inproper
where they fall into the category of an "invited response" by
the preceding argunent of defense counsel concerning the sane

subj ect . Walls v. State, 926 So.2d 1156, 1166 (Fla. 2006).

Trial counsel’s attenpt to portray the prosecutor as one who
would try to persuade the jury to distort and twst the facts
sinply to nmake them fit the prosecution’s theory of the case
invited the prosecutor’s brief and accurate conment.!°

Li kewi se, the prosecutor’s assertion the State had net its
burden of proof was not i nproper. The comment cane after the
defendant testified on his own behalf and admtted entering the
Sparrow home with the intent to conmt robbery, robbing its
occupants, kidnapping Little Rob, and leaving himin the car in
which he would die. Nothing precludes the State from advocating
that the evidence supports a finding of guilt beyond a
reasonabl e doubt .

The coment also followed trial counsel suggestion the

prosecutor was acting outside the bounds of the law sinply to

1 This Court has said on nunerous occasions that a
prosecutor’s duty is to do justice. Fla. Bar v. Cox, 794 So.2d
1278 (Fla. 2001) (noting that a prosecutor has responsibilities
beyond that of an advocate, and has a higher duty to assure that




get a conviction. Not hi ng should preclude the State from
rebutting trial counsel’s inference the State would wllfully
act wunethically and wunlawfully sinply to win a conviction.
St ephens provides no support for his claim that appellate
counsel was ineffective for failing to raise this coment as a
claimof error on direct appeal

Lastly, Stephens conplains the prosecutor i nproperly
characterized Stephens’ testinony as nel odramati ¢ and untrut hful
and inplied that Stephens had been convicted of other crines.
(Pet. at page 18). When reading the prosecutor’s conments in
context, it is clear the other crines to which the prosecutor
referred were the crimes commtted against the other people in
the Sparrow honme. The prosecutor noted that “you saw him his
theatrical testinony, nelodramatic, |ying, maybe he’'s bragged
and lied so often about so many crinmes--do you renenber how
proud he was where he said about Derrick Dixon, “he didn't even
know | robbed him but yeah, | robbed him” (TR Vol . XV
1819).

No reasonable juror would fail to understand the
prosecutor's <charge of untruthfulness was nade solely in

reference to the evidence presented at trial. Further, no

justice is served); Grron v. State, 528 So.2d 353, 359 (Fla.
1988) (observing a prosecutor’s duty is to seek justice).
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reasonable juror could fail to understand the prosecutor was
nerely submtting to the jury a conclusion he believed could
properly be drawn from the evidence. A review of Stephens'
testinony, as it conpares to other wtnesses, nakes clear the
prosecutor's conmments only sought to have the jury draw its own
conclusions as to Stephens' credibility. Calling a defendant a
braggart and a |liar when the evidence points to a conclusion the
defendant is a braggart and a liar is not reversible error.

Lugo v. State, 845 So.2d 74, 107 (Fla. 2003).

Even if any of the prosecutor’s argunents, alone or
cunmul atively, <could be deemed inproper, Stephens’ claim of
fundanmental error nust fail because, during the guilt phase of
his capital trial, Stephens admtted his involvenent to the
armed burglary of the Sparrow hone, the robbery of sone of its
occupants, and the kidnapping of Little Rob. He also admtted
leaving Little Rob in the closed car where he was found dead
sonme seven hours after the ki dnapping. G ven his adm ssions
St ephens cannot show that a verdict of guilty could not have
been obtained wthout the assistance of the alleged inproper

arguments.*! Walls v. State, 926 So.2d 1156, 1176 (Fla. 2006)(in

1 St ephens testified on his ow behalf at the guilt phase.
Stephens told the jury that before he went to the Sparrow hone
he decided to “rob whoever [he] found in the house.” (TR Vol
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order for inproper coments made in the argunents to constitute
fundanmental error the error nust reach down into validity of the
trial itself to the extent that a verdict of guilty could not
have been obtained wi thout the assistance of the alleged error).
This Court should deny this claim

B. Penalty Phase Coments

St ephens conpl ains about the prosecutor’s coments that
reviewed the victim inpact evidence introduced during the
penalty phase of Stephens’ capital trial. (Pet. at page 15-16).
St ephens clainms these comments were intended to appeal to the
synpathy to the jury. Stephens also conplains about the use of
phot ographs during the prosecutor’s discussion of the victim
i npact evidence. (Pet. at page 15).

I n support of his argunment, Stephens points to a comrent by
t he prosecutor where he noted that nurder “turns a |living person
in this case a little boy living a happy life with his nother
and brother, his little boy hopes and little boy dreans, and it

transforms that person into a corpse.” Stephens also conplains

XIll 1514). He also adnmitted taking Little Rob fromhis hone to
“make sure | got out of the house safe.” (TR Vol. X Il 1518).
Little Rob was Stephens’ *“insurance”. (TR Vol. X1 1518).
St ephens also admtted driving Little Rob from his hone, parking
the stolen car, taking the CD player, shutting the car door and
leaving Little Rob alone in the car. (TR Vol. Xl 1525).
During cross-exam nation, Stephens told the jury he parked the
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the prosecutor unfairly conpared Stephens’ nitigation evidence,
specifically the loss of his father, when he was an adult wth
the Sparrows’ | oss. Finally, Stephens points to a portion of
t he argunment when the prosecutor showed photos of Little Rob and
his nother and noted that “this (showing photo) is the Little
Rob who existed that norning before Jason Stephens went in and
terrorized these people and nurdered Little Rob, and this is the
Little Rob that Jason Stephens |eft (show ng photo).”

Section 921.141(7), Florida Statutes (1997), permts the
State to introduce victim inpact evidence once the prosecution
has provided evidence as to the existence of one or nore
aggravating factors. However, the statute limts the evidence
to the victims uniqueness as an individual human being and the
resultant loss to the community's nenbers by the victins death.

In this case, the prosecutor’s comments were permssible as
a fair corment on the victim inpact evidence properly admtted
at trial. The prosecutor’s coments stayed wthin the
l[imtations outlined in Florida’s capital sentencing statute.
He nmade no attenpt to argue that victim inpact evidence should
be considered or weighed in aggravation. Additionally, the

trial court correctly instructed the jury that victim inpact

car and left because “you don’t drive around town wth a
ki dnapped child in a stolen car.” (TR Vol. Xl Il 1547).
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evidence <could not be considered to be an aggravating
circunstance and could not be weighed as an aggravating
circunstance. (TR Vol. V 788).

As to the photographs, this Court has determ ned that the
use of photographs is permssible in order to show the

uni queness of his life. In Branch v. State, 685 So.2d 1250,

1253 (Fla. 1996), this Court rejected Branch's claim it was
i nproper for the prosecutor to publish a photo of the victimto
the jury that depicted her taken several weeks before the crine,
hol ding the sweater she wore when she was nmurdered. This Court
noted that “[f]lew types of evidence can ‘denonstrate the
victim s uni queness as an individual’ nore aptly than a photo of
the victimtaken in his or her life before the crime.” Branch

at 1253. See also Alston v. State, 723 So.2d 148, 160 (Fla

1998) (finding nothing inproper about the trial court’s ruling
permitting the State to exhibit a full-color, eleven-inch by
fifteen-inch graduation photograph of the victim during its
penal ty phase cl osing argunent). Additionally, use of admitted
photos taken after death were relevant to support the
prosecutions theory the nurder occurred in the course of a
felony and the nurder was heinous, atrocious or cruel

Mansfield v. State, 758 So.2d 636 (Fla. 2000)(ruling that

autopsy was probative in the determnation of the hei nous,
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atrocious, or cruel aggravator). See also Wllacy v. State

696 So.2d 693, 695 (Fla. 1997) (finding photographic evidence
relevant to show the circunstances of the crine and establish
HAC aggravat or admi ssi bl e).

St ephens has failed to denonstrate that any of the comrents
or actions about which he conplains, either alone or
curmul atively, constituted fundanental error. Accordi ngly,
appel l ate counsel cannot be deened ineffective for failing to
raise this unpreserved claimon direct appeal.

CLAIM IV

MR. STEPHENS WAS DENIED HI S RIGHTS UNDER THE FOURTH,

FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTITUTION, AND THE CORRESPONDI NG

PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON WHEN THE COURT

FOUND ONE OF THE AGGRAVATI NG FACTORS I N SUPPORT OF A

DEATH SENTENCE TO BE THAT THE MJURDER OCCURRED | N THE

COURSE OF A FELONY. THAT FI NDI NG WAS DUPLI CATI VE OF

THE BASIS FOR THE DEATH PENALTY, |.E. FELONY- MJRDER,

AND THI S WAS AN UNCONSTI TUTI ONAL AUTOVATI C AGGRAVATI NG

FACTOR. APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO RAISE TH S | SSUE ON APPEAL

In just three pages of argunent on this issue, Stephens
offers a variety of theories which he clains renders the “in the
course of a felony aggravator” unconstitutional. St ephens’
clainms are contrary to |long established Florida jurisprudence.

First, Stephens alleges that the “in the course of a

felony” aggravator fails to guide the sentencer’s discretion and
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does not genuinely narrow the class of persons eligible for the
death penalty. St ephens alleges that, as such, the underlying
felonies for which Stephens was convicted cannot be used in

aggravati on. In Blanco v. State, 706 So.2d 7, 12 (Fla. 1997),

this Court rejected a simlar constitutional attack on the “in
t he course of a felony aggravator.”

In Blanco, this Court determned that Florida s sentencing
schenme does narrow the <class of death-eligible defendants
because a person can commt felony nurder yet still Dbe
ineligible for this particular aggravating circunstance. Thi s
Court noted that because the list of enunerated felonies in the
provi sion defining felony nurder is larger than the list of
enunerated felonies in the provision defining the aggravating
ci rcunstance of comm ssion during the course of an enunerated
felony, the “in the course of a felony” aggravator passes

constitutional nuster. 1d. See also MIller v. State, 926 So.2d

1243, 1260 (Fla. 2006)(rejecting the argunent that Florida's
capi tal sentencing scheme is unconstitutional because it
provides for an automatic aggravating circunstance and neither
"narrows the class of persons eligible for the death penalty"
nor "reasonably justifies the inposition of a nobre severe
sentence on the defendant conpared to others found guilty of

mur der."); Freeman v. State, 761 So.2d 1055, 1067 (Fla. 2000)
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(finding no nmerit to the argunent that an underlying felony
cannot be used as an aggravating factor).

Next, Stephens alleges the “in the course of felony”
aggravator is unconstitutional because this Court has held this
aggravator to be insufficient, standing alone, to justify the
death penalty. Stephens argues the jury is required to be given
a limting instruction that infornms it this aggravating factor
standing alone, is insufficient to warrant inposition of the
death penalty. Stephens also clains the jury was instructed on
this aggravating factor and “told that it was sufficient for a
recomrendati on of death” wunless the mtigating circunstances
out wei ghed the aggravating circunstances. (Pet. at page 21).
St ephens’ argunent nust fail for two reasons.

First, the “in the course of a felony” aggravator was not
the only aggravating factor found to exist beyond a reasonable
doubt . The jury was instructed on, and the trial judge found
two additional aggravators, specifically that Stephens had
previously been convicted of a violent felony and the nurder
vi cti mwas under the age of 12.

Second, Stephens’ claim nust fail because it is sinply not
true that Stephens’ jury was told the “in the course of a
fel ony” aggravator was sufficient for a recommendati on of death.

Instead, the trial judge properly instructed the jury, in accord
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with the standard jury instructions, that “if you find the
aggravating circunstances do not justify the death penalty, your
advi sory sentence should be one of life inprisonnment wthout the
possibility of parole.” (TR Vol. VI 787).

The jury was further instructed that “should (enphasis
mne) you find sufficient aggravating factors do exist, it wll
be then your duty to determne whether mtigating factors
out wei gh the aggravating circunstances.” (TR Vol. V 788). The
jury was also instructed that aggravating factors nust be found
beyond a reasonabl e doubt and that “to justify a recommendati on
of a death sentence, the aggravating circunstances mnust be
sufficient in nature to justify the death sentence. (TR Vol. V
789) .

Finally, the jury was instructed that “proof of one or nore
aggravating circunstances does not by itself dictate a death
recommendati on even in the absence of mtigation evidence”. (TR
Vol . V 789). Stephens’ claim the jury was instructed the “in
the course of a felony aggravator” was sufficient to warrant a
death sentence is refuted by the record.

Lastly, Stephens alleges the “in the course of a felony”
aggravator is unconstitutionally vague. (Pet. at page 22). In

meking this claim Stephens does not identify any particular
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infirmty in the instruction. Rather, Stephens clains only that
the instruction is vague. (Pet. at page 22).

This Court has already rejected the notion the “in the
course of a felony” aggravator is unconstitutionally vague or
that appellate counsel is ineffective for failing to challenge

this aggravator on vagueness grounds. Thonpson v. State, 759

So. 2d 650, 656, 666 (Fla. 2000) (ruling that appellate counsel

was not ineffective for failing to raise the neritless claim
that the nurder in the course of a sexual battery instruction
was unconstitutionally vague).'® As Stephens’ underlying clains
regarding the “in the course of a felony” aggravator are w thout

nerit, appellate counsel cannot be deened ineffective. Fr eeman
v. State, 761 So.2d 1055, 1070 (Fla. 2000) (ruling that

appel | ate counsel cannot be ineffective for failing to raise an

2 This claimis also without nerit because trial counsel

posed no objection to the “in the course of a felony” aggravator

on the grounds it was vague. (TR Vol. 1V 681). Appel | at e
counsel is not ineffective for failing to raise a challenge to
jury instructions that were not preserved. Marquard v. State,

850 So.2d 417, 432 (Fla. 2002) (rejecting Marquard s claim that
appel | ate counsel should have raised the unpreserved claimthat
the cold, calculated, and preneditated jury instruction was
unconstitutionally vague because the claim was not properly
objected to at trial); Thonpson v. State, 759 So.2d 650, 667
(Fla. 2000)(ruling that because Thonpson did not object to the
instruction as vague or offer a legally sufficient alternative,
appellate counsel is not ineffective for failing to raise an
i ssue on appeal that was not properly preserved).
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issue which is without nerit). This Court should deny this
claim
CLAI M V
THE TRI AL COURT COWM TTED FUNDAMENTAL ERROR BY | NSTRUCTI NG THE
JURY REGARDI NG THE AGGRAVATI NG FACTOR OF HEI NOUS, ATROCI QUS, OR
CRUEL (HAC) WHEN, AS A MATTER OF LAW THI S FACTOR DI D NOT APPLY,
I N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON. THE COURT I N I TS SENTENCI NG ORDER
DI D NOT FI ND THE EXI STENCE OF HAC AND APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAILI NG TO RAI SE THI S | SSUE AS FUNDAMENTAL ERROR
St ephens clains that appellate counsel was ineffective for
failing to raise a claim of fundanental error on direct appeal
St ephens alleges the trial court commtted fundanental error by
instructing the jury on the HAC aggravating factor, when as a
matter of law, this factor did not apply. (Pet. at page 23).
St ephens argues the HAC aggravator did not apply, as a
matter of |aw, because the trial judge did not find, beyond a
reasonabl e doubt, the nurder was especially heinous, atrocious,
or cruel. (Pet. at page 24). Though not entirely clear, it
appears the gravanen of Stephens’ argunent is that fundanental

error occurs if, based on the evidence presented at trial, the

trial judge instructs the jury on an aggravator but Ilater
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rejects it in his sentencing order. Stephens’ claimis wthout
support in law or |ogic.?*

This Court has held a finding of HAC is proper in nurders
that evince extrene and outrageous depravity as exenplified
either by the desire to inflict a high degree of pain or utter
indifference to or enjoynent of the suffering of another. Brown
v. State, 721 So.2d 274, 277 (Fla. 1998). The HAC aggravat or
focuses on the nmeans and manner in which death is inflicted and
the immediate circunstances surrounding the death. Card v.
State, 803 So.2d 613,624 (Fla. 2001). Accordingly, contrary to
St ephen’s suggestion he did not have the requisite intent to
permit the trial judge to instruct the jury on the HAC
aggravator, the focus on the HAC aggravator is not on the intent
of the assailant, but on the actual suffering caused to the

victim Schoenwetter v. State, 931 So.2d 857, 874 (Fla. 2006).

See also Barnhill v. State, 834 So.2d 836, 850 (Fla. 2002)

(concluding that if a victimis killed in a torturous manner, a
def endant need not have the intent or desire to inflict torture,
because the very torturous manner of the victims death is

evi dence of a defendant's indifference).

13 Stephens raises this claim as a substantive claim of

fundanental error in his appeal from the denial of his notion
for post-conviction relief.
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Conmpet ent substantial evidence supported the trial judge' s
decision to instruct Stephens’ jury on the HAC aggravator. The
evi dence adduced at trial showed that Robert Sparrow Il died an
extremely torturous death brought on by Jason Stephens’ utter
indifference for the l|ife of a child he kidnapped from the
safety of his hone. Accordingly, Stephens can denonstrate
neither error nor prejudice in the trial judge’ s instruction on

t he HAC aggravator. Floyd v. State, 850 So.2d 383, 405 (Fla.

2002) (where conpetent, substantial evidence supports the trial
judge's decision to do so, it is not error to instruct the jury
on the HAC aggravator). The fact the trial judge Ilater
concl uded the aggravator had not been proven beyond a reasonable
doubt, because he did not believe Stephens intended to kill
Robert Sparrow, does nothing to undernine the propriety of
instructing the jury on an aggravator supported by evidence
adduced at trial.

In the case at bar, as found by this Court on direct
appeal, the evidence denonstrated that Stephens ki dnapped Robert
Sparrow from his hone and his parents’ care on June 2, 1997, at
about 2:30 p.m, drove himaway in a stolen dark colored Kia,
and parked the car on the side of the street, wthout the
benefit of any shade, on a hot and sunny day. The wi ndows in

the car were rolled up and all of the doors were closed. Sone
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seven hours later, Little Rob was found dead in the car.

Stephens v. State, 787 So.2d 747, 751 (Fla. 2001).

Even accepting Stephens’ claim he left the child alive in
the car, Stephens’ own defense expert laid the foundation for
the trial judge to properly instruct the jury on the HAC
aggr avat or. Dr. Steve Dunton testified he was the nedical
examner in Atlanta. (TR Vol. XV 1616).

Dr. Dunton opined that Little Rob died of hypertherm a and
his death “took sone tine to occur.” (TR Vol. XV 1630). He
testified that on the day of the nurder, June 2, 1997, there
were 13 hours of sunshine which was the |ongest duration of
daylight hours in the entire nmonth of June. (TR Vol. XV 1625-
1626) .

According to Dr. Dunton, there was nothing to provide shade
to the area where Stephens parked the Kia. Dr. Dunton testified
the tenperature in the car, under the circunstances woul d have
reached the low hundreds if not higher. (TR Vol. VIX 1639).
Dr. Dunton told the jury he would expect that Little Rob would
have suffered periods of panic and increased anxiety prior to
his death. (TR Vol. XIV 1652). Dr. Dunton opined that it would
have taken Little Rob anywhere from 30 mnutes to several hours
to die. (TR Vol. XIV 1651-1652). Dr. Dunton found brain

swel Ii ng which contraindi cated a speedy deat h.
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St ephens can show no error, let alone fundanental error,
because the trial judge instructed the jury on the HAC
aggravator. There was conpetent substantial evidence to support
a conclusion that Robert Sparrow died a prolonged tortuous death

at the hands of the defendant. Duest v. State, 855 So.2d 33, 47

(Fla. 2003) (evidence of prolonged suffering is sufficient to
support HAC). Even this Court, on direct appeal, concluded the
trial record denonstrated that Stephens was indifferent to the

fate of this hel pless child. Stephens v. State, 787 So.2d 747,

751 (Fla. 2001).

As Stephens can nmake no showng the trial judge's
instruction to the jury on the HAC aggravator constituted
f undanent al error, appel l ate counsel cannot be deened
ineffective for failing to challenge the HAC instruction on

di rect appeal. Freeman v. State, 761 So.2d 1055, 1070 (Fl a.

2000) (ruling that appellate counsel cannot be ineffective for
failing to raise an issue which is without nerit). Thi s Court

shoul d deny this claim
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CLAI M VI

THE TRIAL COURT COW TTED FUNDAMENTAL ERROR BY
| NSTRUCTI NG THE JURY REGARDING THE PECUNI ARY GAIN
AGGRAVATOR WHEN, AS A MATTER OF LAW THI' S FACTOR DI D
NOT APPLY AND THE JURY | NSTRUCTI ON WAS
UNCONSTI TUTI ONALLY VAGUE, IN VIOLATION OF THE El GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTION. THE COURT IN | TS SENTENCI NGF ORDER DI D
NOT FIND THE EXISTENCE OF THE PECUNIARY GAIN
AGGRAVATOR, YET THE JURY' S RECOMVENDATI ON WAS TAI NTED
BY HEARI NG THI'S | NSTRUCTI ON. APPELLATE COUNSEL WAS
| NEFFECTIVE FOR FAILING TO RAISE THIS [ISSUE AS
FUNDAMENTAL ERROR'*

St ephens clains that appellate counsel was ineffective for
failing to raise a claimof fundanental error. Stephens aleges
the trial court committed fundanental error by instructing the
jury on the pecuniary gain aggravator when, as a matter of | aw,
this factor did not apply. (Pet. at page 25).%°

St ephens argues the pecuniary gain aggravator did not

apply, as a matter of |aw, because pecuniary gain was not the

14 Stephens raises this claim as a substantive claim of

error in his appeal from the denial of his notion for post-
conviction relief.

15 The trial judge did not find this aggravating factor to
exi st beyond a reasonable doubt. In rejecting this aggravator
the trial judge noted that this aggravating factor only applies
when the murder is an integral step in obtaining sone sought
after specific gain. The trial court found that if the theft of
noney or other property is over and the nurder is not commtted
to facilitate it, the pecuniary gain aggravator does not apply.
The court noted that while a CD player was taken out of the
stolen KIA the death of Robert Sparrow was not commtted to
facilitate this theft. (TR Vol. 11 390).
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primary notive for the Kkilling. In support of his argunent,

St ephens points to this Court’s 1988 decision in Scull v. State,

533 So.2d 1137 (Fla. 1988). St ephens also points to evidence
adduced at trial that the robbery and burglary of Little Rob's
home had al ready been conpleted by the tine the nurder occurred.
(Pet. at page 26).'°

Initially, Stephens is mstaken when he clains that in
order to establish the existence of the pecuniary gain
aggravator, the State nust prove that pecuniary gain was the
primary notive for the killing. To establish a murder was
commtted for pecuniary gain, the State is required only to show
beyond a reasonabl e doubt the nmurder was notivated, at least in
part, by a desire to ddtain noney, property, or other financia

gain. Harris v. State, 843 So.2d 856 (Fla. 2003) (ruling that

in order to establish the aggravating factor of pecuniary gain,

the State nust prove beyond a reasonable doubt that the rnurder

16 Stephens al so cl ai s t he i nstruction was
unconstitutionally vague because it did not require the jury to
find that pecuniary gain was the primary notive for the killing.

This Court has rejected clains that the standard pecuniary gain
jury instruction is overbroad, vague, and fails to narrow the
class of persons eligible for the death penalty. Card v. State,
803 So.2d 613 (Fla. 2001) (rejecting Card s claimthe CCP, HAC
avoi ding arrest, pecuniary gain, and nurder commtted during the
course of a felony aggravating circunstances are overbroad,
vague, and fail to narrow the class of persons eligible for the
death penalty).
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was notivated, at least in part, by a desire to obtain noney,

property, or other financial gain); Card v. State, 803 So.2d

613, 625 (Fla. 2002) (rejecting Card's argunent that pecuniary
gain aggravator is only applicable where the State proves that
pecuniary gain was the sole or dom nant notive in the nurder

Stephens is also mstaken when he clains there was no
conpetent substantial evidence to support the pecuniary gain
i nstruction. St ephens does not deny he entered Little Rob’s
home on June 2, 1997, for pecuniary gain. Prior to trial,
St ephens pled guilty to arnmed burglary of Little Rob’s hone and
to the robbery of sone of the hone’s occupants.?’ Additionallly,
St ephens testified during the guilt phase of his capital tria
that he entered the Sparrow home wth the intent to rob anyone
in the house. (TR Vol. Xl Il 1514).

St ephens’ argunent turns, instead, on the notion that,
because the burglary of Little Rob’s hone and the robbery of its

occupants were over by the tinme Stephens commtted the nurder

17 St ephens testified at the guilt phase that he entered the
Sparrow honme with the intent to rob whoever was in the house.
He also admtted commtting the aggravated battery upon Consuel o
Br own and that he jacked a round into the chanmber of his 9
mllinmeter pistol and ordered everyone to the ground when Robert
Sparrow reacted to Stephens’ attack on Consuelo by getting off
of the couch. He testified he robbed at |east two occupants of
the house, Derrick D xon and Robert Sparrow Jr., by taking the
cash they had on them (TR Vol X Il 1513-1514, 1526-1528).
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pecuniary gain could not be proven as a matter of |aw. The
contrary is true.

This Court has upheld the pecuniary gain aggravator when
the murder was the culmnation of events that began when the
defendants went into the store to commt the robbery and

abducted the cashier at gunpoint. Parker v. State, 873 So.2d

270 (Fla. 2004). In Parker, Parker and three co-defendants
(Bush, Cave, and Johnson) robbed a conveni ence store. They took
$134. Once the noney had been obtained, the defendants abducted
the 18-year-old female clerk and took her to an isolated
| ocation sone 20 mnutes away from store. Par ker shot the
vi cti mand anot her co-defendant stabbed her.

The appellant and the co-defendants then drove back to Fort
Pierce and split the noney four ways, the appellant receiving
twenty to thirty dollars. This Court upheld the pecuniary gain
aggravator noting that “murder was the culnmination of a course
of events that began when appellant went into a store, robbed
the clerk at gunpoint, and abducted her fromthe store.” Parker
v. State, 873 So.2d at 290 (Fla. 2004).

Li kewi se, in Copeland v. State, 457 So.2d 1012 (Fla. 1984),

this Court upheld the pecuniary gain aggravator when Copel and
and three co-defendants robbed the Junior Food Store in Wakull a

County, Florida, and abducted the cashier at knifepoint. The
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men took the cashier to a hotel, raped her, and then took her to
the woods and shot her three tines in the head. Based on a
finding the cashier’s nurder was a culmnation of the arned
robbery, this Court upheld the pecuniary gain aggravator

Copel and v. State, 457 So.2d at 1019.

The evidence adduced at trial denonstrated the nurder of
Little Rob was the last in an unbroken series of events that
began with Stephens’ arned entry into Little Rob’s hone, the
robbery of its occupants, and the kidnapping of Little Rob for
the purpose of effecting an escape.® Wen conpetent substantial
evi dence supports the trial judge's decision to instruct the
juror on a statutory aggravator, there is no error. Fl oyd v.
State, 850 So.2d 383, 405 (Fla. 2002) (where conpetent,
substanti al evidence supports the trial judge' s decision to do

so, it is not error to instruct the jury on a statutory

8 Dburing the guilt phase, Stephens testified he took Robert
Sparrow I 1l out of his home as "insurance to nake sure | got out
of the house safe.” (TR Vol. X Il 1518). As there was no
definitive break in circunstances, the robbery and burglary
Stephens commtted at the Sparrow honme continued to the tinme of
Little Rob’s nurder. Stephens v. State, 787 So.2d 747 (Fla.
2001) .

During the charge conference on the issue of whether the
pecuniary gain instruction was appropriate, the State argued,
inter alia, the instruction was appropriate because the
defendant took the child from his hone in furtherance of the



aggravat or). Li kewi se, because the trial judge conmitted no
error in instructing the jury on the pecuniary gain aggravator,
appel | ate counsel cannot be ineffective for failing to challenge

the instruction on appeal. Freeman v. State, 761 So.2d 1055,

1070 (Fla. 2000) (ruling that appellate counsel cannot be
ineffective for failing to raise an issue which is wthout
merit).

CLAI M VI |

THE AGGRAVATOR AND | NSTRUCTION FOR A VICTIM UNDER 12

VI OLATES THE EI GHTH AND FOURTEENTH AMENDVENTS TO THE

UNI TED STATES CONSTI TUTI ON I'N THAT THEY ARE

OVERI NCLUSI VE, ARBI TRARY, AND AUTOVATI CALLY APPLI CABLE

TO HOM Cl DES COW TTED AGAI NST A HUGE PORTION OF THE

POPULATI ON REGARDLESS OF THE Cl RCUMSTANCES, UNLI KE ANY

AGGRAVATOR.  APPELLATE COUNSEL WAS | NEFFECTI VE FOR NOT

RAI SING THI S | SSUE AS FUNDAMENTAL ERROR.

Stephens clains appellate counsel was ineffective for
failing to challenge the constitutionality of the *victim under
12" aggravator on direct appeal. St ephens alleges the “victim
under 12" aggravator is unconstitutional because it IS
overinclusive, arbitrary, and automatically applicable to a
“huge” portion of the population. Stephens argues this “status”

aggr avat or Is much broader than Florida’s narrow “law

enforcenent” and “elected or appointed officials” aggravators,

robbery and in the course of that taking, the child died. (TR
Vol . 1V 685).
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and, as such, fails to genuinely narrow the class of persons
eligible for the death penalty.” (Pet at page 29). St ephens
also clainms the jury is given no discretion in finding this
aggravator and that, as is the case here, “[a]ny unintended
accidental killing of a child under any circunstances during a
felony qualifies”. (Pet. at page 29).

This claim may be denied for two reasons. First, attacks
on the constitutionality of the “victim under 12" aggravator
must be specifically raised at trial to be pursued on appeal

Hut chi nson v. State, 882 So.2d 943 (Fla. 2004) (ruling that an

argunent attacking the constitutionality of the victim under 12
aggravat or nust be specifically raised at trial to be pursued on

appeal). See also Mrrison v. State, 818 So.2d 432, 455 (Fla.

2002); Lukehart v. State, 776 So.2d 906, 925 (Fla. 2000)

(refusing to address a claim that the "victim under 12"
aggravator was unconstitutional because the issue was not
preserved for review.

In the case at bar, trial counsel raised no objection to
the constitutionality of the “victim under 12" aggravator nor
did he propose an alternative “constitutional” instruction. To
the contrary, trial counsel specifically inforned the trial
court during the charge conference that the State was entitled

to the “victimunder 12" instruction. (TR Vol. 1V 690).
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Appel |l ate counsel cannot be ineffective for failing to
raise this claim on direct appeal because even if he had done
so, this Court, consistent with its decision in Mrrison and
Lukehart, would have declined to address the nerits of the

claim Floyd v. State, 808 So.2d 175,186 (Fla. 2002)

(concluding that appellate counsel cannot be ineffective for
failing to challenge the adequacy of the nurder in the course of
a felony or the financial gain jury instruction because tria
counsel posed no objection at trial to these two instructions).

See also Johnson v. Singletary, 695 So.2d 263, 266-67 (Fla.

1996) (ruling that appellate counsel cannot be ineffective for
failing to raise issues not properly preserved for appeal).
Second, this Court may reject this claim because, even
assum ng, arguendo, the instruction was inadequate, Stephens can
show no error in instructing the jury on this aggravator because
Little Rob was, at age three years and four nont hs,
undi sputedly, less than 12 years old at the tine of the nurder
As the facts of this case were sufficient for the jury to
conclude the victim was under the age of 12 at the tinme of the

murder, Stephens is unable to show prejudice under Strickl and.

See Sweet v. Moore, 822 So.2d 1269 (Fla. 2002) (rejecting clains

of ineffective assistance of appellate counsel for failing to

chal l enge the constitutionality of the avoid arrest aggravator
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on appeal when the evidence at trial clearly established the

exi stence of the aggravtor); Arbelaez v. State, 775 So.2d 909,

915 (Fla. 2000) (explaining that even if counsel were deficient
for failing to object to aggravator instructions, there would be
no prejudice because evidence established that circunstance

exi sted).® This cl ai m shoul d be deni ed.

19 Other states have specifically rejected the substance of
the claim Stephens raises here in recognition that protecting
society’s nost vulnerable <citizens is a legitimte state
interest. See Blacknobn v. State, 2005 Ala. Crim App. LEXIS 137
(Al a. Crim App. 2005) (rej ecting Bl acknmon’ s vari ed
constitutional attacks on Al abama’s capital nurder statute that
defines a capital offense as nurder when the victimis less than
fourteen years of age"); State v. Bolton, 182 Ariz. 290 (AzZ
1995) (rejecting Bolton's claim Arizona's “under the age of 15"
aggravator is unconstitutional because it amounts to an
automatic death sentence and is wunconstitutional); Black wv.
State, 26 S.W3d 895, 896-898 (Tex. Crim App. 2000)(rejecting
constitutional attack on Texas' child capital nurder provision).
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CONCLUSI ON

Stephens has failed to denonstrate appellate counsel was
ineffective and presents no issues that are cognizable in these
pr oceedi ngs. The Petition for Wit of Habeas Corpus should be
deni ed.
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