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PRELI M NARY STATEMENT

This appeal arises from the inposition of a sentence
of death in the Tenth Judicial Grcuit. The record on
appeal consists of eleven vol unes. Vol umes 1-111 nunbered
pages 1 through 437 contain the docunents supplied by the
Clerk, the Spencer hearing, and Sentencing hearing. Thi s
portion of the record wll be referenced by the volune
nunber, the designation R, and the appropriate page nunber
in the Initial Brief. Volume [11-XlI, nunbered pages 1
through 1554 contain the trial transcripts and wll be
referenced by the volume nunber, the designation T, and the
appropriate page nunber in the Initial Brief. The
Suppl enental Record on Appeal is one volunme and wll be
referred to in the Initial Brief as “SR’ followed by the
page nunber.

The Appellant, Harold Blake, will be referred to by
his Christian nane. The Appellee, the State of Florida,

will be referred to as the State.

STATEMENT OF THE CASE

On April 16, 2002, the Gand Jury for the Tenth
Judicial Grcuit, in and for Polk County, Florida, returned
an I ndictnment against the Appellant, Harold Bl ake, for the
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first-degree murder of Maheshkumar Patel by shooting him
with a firearm on August 12, 2002, contrary to 8782.04 and
8775.087, Florida Statutes (2002).(l,R102) M. Bl ake was
al so charged with one count of Attenpted Robbery, a second-
degree felony contrary to 8812.13(2)(a), 8777.04, and
8775.097, Horida Statutes, (2002) and one count of G and
Thef t (Aut 0) , a t hi rd-degree fel ony contrary to
§812.014(2)(c), Florida Statutes (2002).(1, R103) The
State’s Notice of Intent to Seek the Death Penalty was
filed on Septenber 10, 2002. (I, R109)

The State filed a Notice of Intent to Rely upon
Evi dence of Simlar Crimes, Wongs, or Acts on Cctober 17,
2003. (1, R149) The Notice referenced the shooting and
killing of Kelvin Young on August 1, 2002, allegedly by M.
Bl ake and the theft of a handgun from Jittendra PFatel on
August 11, 2002.(1, R149)

M. Blake filed a Mdtion to Dismss Counsel on January
29, 2004. The notion alleged that trial counsel did not
communi cate with him that counsel refused to pursue a
motion to suppress, and that counsel had failed to
interview alibi wtnesses.(l,R1l56) The <court held a
hearing on the notion on January 30, 2004, at which tine
M. Blake withdrew his notion. (l,R1l58) A second Mtion to
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Di sm ss Counsel was filed by M. Bl ake on Cctober 20, 2004.
This notion sought to dism ss trial counsel and to have new

counsel appointed. (1,R175-178) The nmotion alleged that

trial counsel ignored requests to interview defense
W t nesses, refused to discuss trial strategies and
defenses, failed to fulfill his role in the adversarial

process, and advised that M. Blake had no confidence in
counsel .(l1,R176-177) The trial court held a hearing on the
Motion on Novenber 23, 2004. The trial court determ ned
that there were no indications that counsel was ineffective
and denied the notion by witten order. (I,R184-185)

A pro se Mdtion to Suppress was filed on May 2, 2003.
(1, R148) A second Mdttion to Suppress was filed by tria
counsel on February 9, 2004.(l,R159-161) The Mbdtion argued
that M. Blake' s statenents/adm ssions to police were not
voluntary and had been obtained in violation of
Mranda. (1, R160) An additional pro se Mtion to Suppress
was filed on Decenber 27, 2004.(11, R186-188)

The trial court held a hearing on the various Mdtions
to Suppress on February 10, 2005.(I1,R195-132) Subsequent
to the hearing, the trial court entered a witten order
denying the Motion to Suppress.(l1,R313-314) The trial
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court found that M. Blake was read Mranda, waived those
rights, and the statenents/adm ssions were voluntary.
(I'l, R314) The trial court further found that M. Blake’s
refusal to consent to a taped recorded interview did not
render the video of the interview involuntary, was not a
revocation of consent, and <created no constitutional
i nfringenent of M. Blake’s Fifth Anmendnent rights.
(11, R314)

M. Blake was tried by a jury with Roger Alcott,
Circuit Judge presiding, on February 21-25, 2005.(l11I, T347-
XI') The jury returned the followng verdicts on February
25, 2005: guilty of first-degree nurder; gquilty of
attenpted robbery and in doing so the defendant personally
di scharged a firearm resulting in death; and guilty of
grand theft auto. (I, R316-318)

Penalty phase was conducted on April 20, 2005.(Xl)
The jury returned a recomrendation of death by a vote of
12-0. (11, R334)

The trial court conducted a Spencer hearing on April
29, 2005.(11,R337-377) The trial court took judicial notice
of the pending violation of probation, the dates of the
probationary of fenses, and the dates of conviction.
(I'l,R340) No additional evidence was presented in

4



aggravation or in mtigation.(ll,R341)
M. Blake appeared for sentencing on My 13, 2005.
(1) The trial court found three aggravating factors:

1. That M. Blake was previously convicted of a prior
violent felony in the shooting death of Kelvin Young, and
assigned this factor great weight; 2. That M. Bl ake was on
felony probation at the tinme of the offense, and assigned
this factor sonme weight; and 3. That the aggravators
pecuniary gain/in the comm ssion of an attenpt to commt
armed robbery aggravators were nerged and this aggravator
was assi gned noderate weight.(l11, R389-390)

The trial court found one statutory mitigating

factor- M. Blake's age of 22 at the tinme of the offense
and assigned this factor noderate weight. (I11,R391) The
trial court found the followng non-statutory mtigating
ci rcunstances and assigned them the follow ng weights: 1.
M. Blake exhibited appropriate court room behavior, M.
Bl ake was always respectful to the court, M. Blake had
positive and appropriate interaction with his famly during
the judicial proceedings, these circunstances were given
sone weight; 2. M. Blake was never violent in the presence
of his famly and was a good son, this circunstance was
gi ven noderate weight; 3. M. Blake is renorseful for his
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conduct, this circunmstance was given sone weight; 4. M.
Bl ake co-operated with the police, this circunstance was
given sone weight; 5. the |ife sentence received by the co-
defendant, Richard Geen, this circunstance was given
little weight; 6. no prior violent felonies save the
capital felony conviction which occurred two weeks prior to
the instant offense, this circunstance was given sonme or
little weight; 7. M. Blake is capable of adjusting to
i nstitutional life, this circunstance was given sone
wei ght. (111, R391- 394)

The trial court concurred in the recommendati on of the
jury and inposed a sentence of death.(l11,R394;416) A
witten sentencing order was filed. (111, R401-407)

In addition to the sentence of death, the trial court
i nposed a sentence of fifteen years prison on Count 11,
attenpted arned robbery, and five years prison on Count
11, grand theft auto.(l11,R388;417-418) Al'l  sentences
were to run concurrent. M. Blake's probation on all
out standi ng cases was revoked and concurrent prison terns
on each inposed. (I, R386-388) Subsequently, on WMy 20,
2005, the mandatory/ m ni num sentence on Count 11, armed
r obbery, was set asi de as bei ng | mpr oper per

statute. (111, R425)



A tinely Notice of Appeal was filed on June 10, 2005.

(111, R426)

STATEMENT OF THE FACTS

FI RST PHASE:

Trisha Al derman was up early on the norning of August
12, 2002, getting ready for work.(V,T434) Del’s Go Mart is
across the street from her house. (V,T434) Both are |ocated
on Col eman Road. (V, T434) Ms. Alderman can see the store
from her front w ndow. (V, T434) M. Mheshkumar “M ke” Pat el
is the owner of Del’s.(V,T457) At around six that norning
Ms. Al derman heard a gunshot. (V, T435)

Ms. Alderman went to the w ndow and observed a car
backi ng up down Col eman Road. She saw two nen running to
get into another car. That car was parked in the very | ast
parking spot in front of Del’s.(V,T437) Onhe of the nen was
wavi ng a gun.(V,R435) The two men got in parked car. One
man got in on the driver’'s side and the other man got into
the passenger seat in the front.(V,T437) The man with the
gun got into the passenger side.(V,T444) The car backed up
and drove down Col eman Road towards the Wnn Dixie grocery

store.(V, T435)



Ms. Al dernan was able to see that the two nmen were
bl ack and appeared to be in their twenties.(V, T436) The
man with the gun had very short black hair.(V,T445) Ms.
Al derman saw a total of four persons in the car as it drove
away, but could not determ ne their gender.(V, T437) M s.
Al derman described the car as light in color, beige or
gray. It appeared to be an older nodel car, like a
Cadi |l I ac. (V, T441)

Ms. Alderman ran across the street and saw that the
glass front door of the store had been shot out. (V, T438)
She could not see M. Patel.(V, T438) Ms. Alderman saw a
man on the pay phone calling 911.(V, T439) Ms. Al dernan
saw another man junp a fence that separated the store from
some apartnents. That man went into the store to help M.
Pat el . (V, T439) That gentleman cane out of the store and
said that “M ke was hurt pretty bad”.(V,T440) Ms. Al derman
heard a loud noan from the store.(V,T440) Wthin fifteen
m nutes | aw enforcenment arrived. (V, T440)

Denard Keaton was on his way to work as a detention
deputy around six in the norning. (V,T450) As he approached
the intersection of Coleman Road he heard a pop. (V, T451)
He thought it was a firecracker and | ooked around to see
where the noise cane from(V, T451) M. Keaton stopped at
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the intersection and heard a loud yell. (V,T452) The
yell canme from inside Del’s.(V, T452) M. Keaton saw two
cars in the store parking |lot and saw one person near the
car. (V, T453) Wen he heard the yell, M. Keaton backed his
car up. (V, T454)

M. Keaton saw a light colored car backing up in the
parking lot of Del’s. He observed three, nmaybe four heads
inside the car.(V, T454) The nen in the car were bl ack.
(V, T455) M. Keaton saw a young bl ack man outside the car.
(V, T456) M. Keaton couldn’t tell if the nman outside had
anything on his head because it was too dark.(V,T464) One
of the nen in the back of the car had an afro.(V, T464)

M. Keaton saw the car exit the parking lot and drive
down Col eman Road. (V, T457) M. Keaton knew M ke, so instead
of chasing the car, he stopped to help.(V,T457) M. Keaton
i medi ately went to the outside pay phone and called
911. (V, T458) Wiile he was on the phone another man junped
over the wooden fence next to the store and went into the
store to help MKke. (V, T459) That nman would give M. Keaton
updates, which M. Keaton would then give to the 911
operator. (V, T459)

Steve Nasr lives around the corner from Col eman Road.
(VI, T572) A wall surrounding Del’s is next to his back
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yard. (VI, T573) Just before six on the norning of August
12, Ms. Nasr put their dog into the back yard.(Vl,T574)
The dog began barking and would not cone back into the
house. (VI, T576)

Donovan Steverson lived right next door to Del’s in an
apartnent conplex. (Vl, T579) M. Steverson got up for work
about 5:30 a.m on August 12.(VI,T580) He was outside his
apartnment when he was a black man wal ki ng through the grass
towards a car in the apartnent parking lot.(VlI,T580) The
man had on baggy clothes and braids. (VI,T581) The car was
an old, gold-colored Odsnobile.(VlI,T581) The black nman got
in the back of the car and the car headed toward the | ake.
(VvI, T581) M. Steverson could tell that there were two
ot her people in the front seat of the car. (VI,T582)

Just a few nonents after the car left M. Steverson
heard a disturbance <comng from Del’s.(VlI,T583) M.
Steverson heard a gunshot and screamng.(VlI,T583) M.
Steverson ran to a fence that separated the parking |ot at
Del’s fromthe apartnents and | ooked over it.(Vl, T583)

M. Steverson testified that he saw the sane black
mal e that had been in the apartnment conplex run fromthe
store and get into the back seat of the car. The car sped
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away. (VI, T584) M. Steverson thought the man had sone kind
of bandana on his head and could see the man had some hair
styled in braids or dreads.(Vl, T585; 588-589) The car was
the sane gold Odsnobile that had been in the apartnent
conpl ex. (VI, T585)

M. Steverson junped over the fence and ran into
Del’s.(VI, T586) He found M. Patel on the floor bleeding
and unabl e to speak. (VI, T586)

Deputy Laura MManus was dispatched to the scene at
6:04 a.m. (V,T470) Just after she arrived at the store
anot her deputy, Scott Billo, arrived as well.(V,T471)
Deputy Billo is a K9 officer. (V,T472)

After securing the exterior, Deputy MManus entered
the store and found M. Patel |aying on the ground gasping
for air.(V,T473) He did not speak.(V,T473) MManus went
to her car to get a CPR nask, and when she returned M.
Patel was not breathing.(V, T474)

An aut opsy was per f or med on M. Pat el .
(VI,T522;VIll,T891-898) M. Patel had a gunshot wound to
the outside of his left armand a gunshot wound to his left
arnpit. (Vill,T901) A bullet jacketing was recovered from
his left forearm (VI, T554;VIIIl, T902-903,907) A bullet was
| ocated in M. Patel’s right chest cavity.
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(VI,T555:VI11,T904,908) M. Patel died within a very short
period of time.(VIIIl, T905)

The store was processed by crinme scene technicians.
(VI,T519) The front glass door was danaged and the damage
appeared to have cone from the outside in.(VlI,T519) A
spent 9mm shell casing was found on the ground next to a
mlk crate outside the door.(VlI, T520; 569)

The video surveillance tape from Del’s was coll ected.
(VIl, T826) The canera records images onto the hard drive
of a conputer.(VIl,T827) A copy of the hard drive of the
store conputer was made on site.(VIIl, T828) A portion of
the crime was captured on tape.(VII,T829) A copy of the
vi deo was adm tted into evi dence (Exhi bi t 56).
(M1,T839; VIIl,T910-911)

Detective G enda Eichholtz arrived at the store within
ten mnutes and made at attenpt to |locate the vehicle that
had left the parking lot.(V, T480) As she was heading to
Col eman Road, she observed a light colored d dsnobile
parked on the side of the road just past Recker Hi ghway.
(V, T481) The car was running and the lights were on.
(V, T482) No one was in the vehicle.(V,T482) Det. Eichholtz
noted that a rear wi ndow had been broken and there appeared
to be danage to the steering colum. (V, T482) Det.
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Exi chhol tz determ ned who owned the vehicle and requested a
deputy respond to that address.(V, T483)

Deputy Billo arrived at Jddsnobile with his dog,
Ful es. (V, T483-485; Vi, T494-498) Deputy Billo took Fules to
the car and allowed himto sniff the front seat.(Vl, T499)
Fules then tracked to the east on Lake Deer to 26'" Street
t hrough a back yard, through a hole in the fence, and then
to the Lake Deer apartnents.(VI,T499) Fules went to
Apartnment 2633. (V, T502) A black woman was outside that
bui | di ng. (VI , T504)

SSO Lorrie Myer went to the hone of Wanda Petranick
at 99 Alachua Drive in Wnter Haven.(VI, T487) M s.
Petranick was the owner of the ddsnobile found along
Col eman road. (VI, T487-486) Ms. Petrani ck advised that her
car should have been in the driveway. (Vl,T488) The car was
m ssing and sone glass was in the driveway. (VI,T488) WMs.
Petranick did not give anyone permssion to drive her
car. (Vl, T491-2)

The O dsnobile was processed for fingerprints.
(VI, T556) Latent prints (Exhibit 64) were found on the
car. (VI, T557) One print was lifted from behind the |eft
rear wi ndow, one fromthe right rear door, and the exterior
right front w ndow. (VI, T559) Latent print exam ner Patty
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Newton testified that she conpared the prints lifted from
the A ds and found that one print taken fromthe |eft rear
w ndow matched Richard Geen.(VII,T814) M. Blake's prints
were found on the right front w ndow. (VII,T815) Denetrius
Jones’ prints were found on the right rear exterior door of
the Ads. (VII, T821)

Ms. Teresa Jones was living at 2631 Avenue C in the
Lake Deer Apartnents in August 2002 with her children and
her boyfriend, Richard Geen.(VI,T593) M. Geen had a
sister named Marion Clay, who was also called *“Lady”.
(M, T594) Marion Clay had a boyfriend named Harol d Bl ake,
t he appel l ant. (VI, T594)

On August 12 Green cane to Ms. Jones’s apart nent about
7:00 in the norning. (VI,T595) Geen had not spent the
ni ght.(Vl, T595) M. Blake and another boy known as “Red
Man” were with him (Vl, T595-6) Ms. Jones left with the
three nen in her car.(Vl,T598) Ms. Jones took the three
men to a car that was parked along the side of the road.
(VI, T599) The car was running.(Vl,T601) Ms. Jones
testified she couldn't renmenber which of the men told her
to go there, but acknow edged that she had previously said
that M. Blake told her how to get to the car. (Vl, T599-603)
Ms. Jones didn’t ask about the car because she didn't want
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to know t he answer.(VI, T601)

Ms. Jones testified at trial that one of the nen got
out and went to the car.(Vl,T602) She couldn’t renmenber
which man got out. (VlI, T602) Ms. Jones acknow edged that
she had testified before the grand jury.(Vl, T602) MVs.
Jones acknow edged that she told the grand jury that M.
Bl ake got out of the car. (Vl, T602-4)

Ms. Jones testified that she could not renmenber who
t ook sonmething out of the car.(Vl,T604) M. Jones admtted
that she told the grand jury that she saw M. Bl ake take
two guns out of the car and wap then in a shirt or
sweat er. (VI, T604; 608) Bot h guns | ooked the sane.(Vl, T605)
Ms. Jones didn't think nuch about the guns, because
everybody from where she was toted guns. (VI, T608)

Ms. Jones acknow edged that while they were driving to
the car, M. Blake said sonmething about shooting soneone.
(VI, T607)

Ms. Jones testified that she was no longer afraid of
M. Blake or his famly.(Vl, T605) She had been a little
afraid at one point when an unknown person had called her
house repeatedly and called her a snitch. (Vl,T605; 615)
Jones didn’t think the police could protect her.(VI, T615)

15



Ms. Jones dropped Red Man off at a store and took M.
Bl ake to a notel, the Scottish Inn. M. Blake was staying
in the notel wth Mirion Cay and Mrion’s children.
(VI,T598;608) M. Jones took G een back to her apartnent.
(VI, T609) Ms. Jones left Green at her apartnent and took
her kids to school.(VlI,T610) Wen she returned hone, police
were in the area of her apartnent.(Vl, T610)

Ms. Jones did not go into her apartnment and talk to
Geen. (VI, T612) She stayed outside and watched the
police. (VI,T612) At one point, she spoke with one of the
officers. (VI, T612) The officer said that someone had been
killed. (VI,T613) M. Jones said that sone nen had cone to
her apartment that norning, M. Blake and another person,
but she did not give them Richard Geen’'s nane.(Vl,T613)
Jones told Geen that he needed to go to the police or she
would tell the police that he had been at her house.
(VI , T615)

Ms. Jones gave a taped statenent |ater that day. Sone
of the statenent was true and sonme was not.(Vl,T614) Jones
gave another taped statenent two days later, on August
14.(VI,T613) On the 14'" Jones told the police that Geen
was i nvol ved. (VI, T616)

Denetrius Jones testified that he knew Richard Geen,
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whose nicknanme is “Plunmp”. (VI, T629) M. Jones also knew
Marion Cl ay because he used to live near her.(VlI,T630) M.
Jones net M. Bl ake through Richard Geen. (VI, T631)

M. Jones testified that in the very early norning of
August 12 he was his hone on Third Street talking wth
Green, M. Blake and a third man naned Kevin Key.(Vl, T632)
Kevin Key's street nane is “Red Man”.(VI, T632) G een, Key,
and M. Blake had arrived between 3 and 4 o’clock in the
morning in an older nodel, |ight colored car. The back
wi ndow of the car was broken out.(VlI,T636) M. Blake was
driving, Green was seated in the front, and Key was in the
back seat.(VI,T634-6) M. Jones saw two guns in the car- a
.38 revolver and a 9nm (VI, T637) G een had the revol ver
and the 9mm was on the front seat.(VlI,T637) G een had the
gun in the pocket of his hoodie sweater.(Vl, T638) M.
Jones had seen both Green and M. Blake with these guns
previously.(Vl, T638)

M. Jones testified that it had been planned that
Green and M. Blake would pick him up and that they were
going to go to Lakeland to rob people who sell drugs.
(VI, T638-9) M. Jones had made plans earlier in the day to
go robbing with Geen and Key.(VII, T673) Green and Key
were also trying to get M. Blake to go.(VlI,T673) M. Bl ake
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had declined, saying he didn’t want to go. (VI, T683)

M. Jones was trying to decide whether or not to go.
(VI, T639) M. Jones did not go, but nay have touched the
car while it was at his house.(VI,T640) M. Jones decided
not to go along, so Geen, Key and M. Blake left. G een
was driving. (VI,T640) M. Blake was in the front passenger
seat and Key was in the back.(Vl, T640)

Later that sane norning, around 7, M. Jones got into
a fight with his girlfriend and the police were called.
(VI, T641) Wiile the deputy was at his house, Jones heard a
broadcast over the police radio about sonething happening
at Lake Deer Apartnents.(VI, T642) The deputy left.
(VI, T642) M. Jones knew that Geen |lived in Lake Deer and
t hought the broadcast m ght have sonmething to do with him
(VI, T642)

M. Jones went over to Lake Deer Apartnments around 9
a.m to see what was going on.(Vl,T643) The police had
bl ocked access to the apartnents. (VI, T643) M. Jones did
not see Geen, but he did see Teresa Jones talking to the
police. (VI, T644)

M. Jones ran into M. Blake later in the day on
August 12. (VI,T645) M. Jones thought M. Bl ake was acting
nervous, |ike sonething had happened. (VI, T646) M. Bl ake
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woul dn’t say where Green and Red Man were, but he did say
that something had happened.(VI, T646) According to M.
Jones, M. Blake told him that they were trying “to do”
sonebody and soneone got shot. (VI, T647) M. Blake said
they were trying to do a robbery.(VI,T647) M. Jones
testified that M. Blake asked him to get rid of a gun.
(VI, T647) M. Jones agreed to try to sell the gun to sone
Jamai can people. (VI, T648) M. Blake then left in his
girlfriend s car. (VI, T648)

M. Jones further testified that after he saw M.
Bl ake he saw G een. (VI,T648) He saw Geen in the *“boggy”,
which is an area known for drug sales.(VlI,T649) Geen was
with Teresa Jones.(VlI,T649) According to M. Jones, Geen
wanted to tell him what happened and gave him a gun, a
chrome 9mm (VI, T650) M. Jones and Geen tried to sell the
gun to sone Janmi cans, but had no luck. (VlI,T651) M. Jones
gave the gun back to Geen. (Vl, T652)

Either later that night or the next day, M. Jones
went with Geen to a nearby |ake.(VI,T653) M. Geen drove
to the |ake, parked, got out, and threw a gun into the
wat er. (VI , T654)

M. Jones admtted to pending charges and admtted
that he was not to be sentenced until after his testinony.
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(VI, T656) Al t hough he had no guarantees, M. Jones was
hopi ng that his testinony would result in [Ienient
treatnment. (Vl, T656)

M. Jones acknow edged that he had outstanding
warrants in August 2002, but he was not arrested on them
due to his cooperation.(Vl, T658) M. Jones was also
rel eased on a VOP. (VI, T660)

M. Jones testified that M. Blake was bald and had
been bald in August 2002.(Vl, T658) I n August 2002 Kevin
Key had dreads.(VIIl,T666) In August 2002 Richard G een had
short dreads.(VII, T683)

Detective Richard Davis executed a search warrant at
an apartnment that M. Blake had stayed in located at 953 6'"
Street on August 14.(VII, T688) He secured a pair of red
FUBU tennis shoes, size 9.5.(VII, T689) The shoes were
found in the bedroom closet. (VII, T689) FDLE technol ogi st
Ted Berman examned the bottonms of the FUBU tennis
shoes. (VI1,T701) Berman found eight glass fragnents in the
treads of the tennis shoes that matched those found in the
O dsmobile. (VII,T703) Four additional glass fragnents did
not match the car w ndow and did not match the broken gl ass
fromthe door at Del’s. (VII,T705-6) No glass matching that
of Del’s was found in the shoes.
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Det ective Kenneth Raczynski went with Denetrius Jones
to Lake Conine on August 21, 2002.(VIl,T692) A gun was
recovered by a dive teamfromthe |ake.(VIIl,T692-694) The
gun was a 9mm (VI1,T694) Technol ogist Edward Leni han
exam ned the 9mm and found it to be operable. (VII,T720)
Leni han opined that the copper jacket fragnent collected at
the autopsy of M. Patel was fired fromthe 9mm (VII, T730)
Leni han also opined that the shell casing recovered from
the crime scene was fired by the 9mm (VII, T735) No
fingerprints were found on the gun. (VI1, T742-743)

Detective Louis Ganpavolo and Detective Navarro
interviewed Richard Geen on August 14, 2002.(VIl,T748)
After that interview, M. Blake was arrested.(VIIl, T749-752)
M. Blake was taken into custody, handcuffed, and placed in
the front passenger seat of G anpavolo’'s car. (VIl,T752)
While driving to the police station located at a local air
base, G anpavaolo testified that he advised M. Blake of
his Mranda rights from a card he kept in the car.
(M1,T753-755) M. Blake, according to G anpavol o, did not
exercise those rights. (M1, T755)

M. Blake talked continuously during the ride to the
Air Base. (VII,T755) M. Blake said that he was planning to
turn hinself in and that he had an eyew tness that woul d
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pl ace him sonmewhere else.(VIIl, T755) M. Blake was not
guestioned in the car, he just kept tal king.(VIl, T756)

Upon arriving at the air base, GG anpavolo took M.
Blake to an interview room equipped with audio and video
equi pnent. (VII,T756) This equipnent is hidden. (VIIl, T757)

Detecti ves Raczynski and G anpavol o began to question
M. Bl ake about the stolen A dsnobile.(VII,T758) M. Bl ake
admtted that he stole the car and started it with a
screwdriver. (VII1, T758) A Jamai can man nanmed Kay-Kay was
with him (VII,T759) After he stole the car, M. Blake net
up with Richard Geen and another man that he didn't know.
(VI'l, T760) M. Bake admtted to driving the O dsnobile.
(VI'1, T760)

M. Blake claimed that he sold the car to soneone
naned Red in the “Bottoni.(VII, T760) The man who bought
the car let M. Blake off by the Lake Deer apartnments.
(VI'1, T761)

When asked, M. Blake denied having anything to do
with the shooting of M. Patel.(VII, T760)

M. Blake then nade sonme comment about the death
penalty and his whole denmeanor changed.(VII, T761) M.
Bl ake began crying and said that he was present when the
man was shot.(VII1, T761)
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M. Blake said that Green, Red Man, and he were going
to do a robbery. M. Blake said he had brought two guns- a
.38 and a 9nm (VIl,T763) They pulled up along side a fence
by a conveni ence store.(VII,T762) \Wen they realized the
store was open, they pulled to the front. (VIl,T762) M.
Bl ake said he vas in the back seat of the car.(VII, T762)
M. Blake said he had the 9mm (VI1,T763) M. Blake usually
carried a gun with his finger on the trigger.(VIl,T764) As
he approached the door to Del’s, the gun accidentally went
of f.(VIl, T764) M. Blake said he fired the shot that
struck M. Patel.(VII, T765) M. Blake would not tell who
gave himthe guns. (VIIl, T766)

After this statenent, M. Blake was asked to give a
recorded interview (VII, T766) M. Blake said he did not
want to be taped, but wuld go over things again.
(VIl,T767) Detectives G anpavol o and Raczynski ignored M.
Bl ake’s refusal and activated the videotape w thout telling
M. Blake.(VIIl, T767) Both detectives went back into the
room with M. Blake and had him go over everything again.
(M1, T767)

Det. G anpavolo denied neking any promses to M.
Bl ake. (VI1,T768) G anpavol o did acknow edge that he offered
to help M. Blake get in touch with Marion Clay.(VIl, T768)
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The police reached her and M. Blake spoke with her by
t el ephone after the taped recorded statenment was finished.
(VI1,T768)

Det. G anpavol o deni ed coaching M. Bl ake or providing
any information about the crine to him prior to the
recorded statenent. He also denied reading Richard Geen' s
statenent to M. Blake.(VII,T769; 798) A copy of the
vi deot aped statement of M. Blake was played to the jury
(Exhibit 54).(VIl,T770) The <content of the tape is
summari zed as foll ows:

M. Blake admtted that he stole the O dsnobile and
started it with a screwdriver.(VII,T773) M. Bl ake picked
up Richard Green and another boy from Lake Deer Apartnents,
and the three then went to Denetrius Jones’ house to drop
of sone stolen itens. (M1, T773-774) After |eaving Jones,
the three went to the store because Green and the boy said
they had been watching the store and it would be easy.
(VIl,T775) G een drove the Ods to Del’s.(VII,T775) G een
pulled in behind a fence, but realized that sonme people had
|l et a dog out. Because the dog was barking, they left and
went to Lake Deer.(VII,T776) After a few mnutes they
returned to the store and parked in the parking
lot. (VIIl,T777) According to M. Blake, he, Geen, and the
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ot her boy went up to the door. (M 1I,T777) M. Bl ake had the
9mm (VI |, T777)

When they got to the door M. Blake could see M.
Pat el inside. It looked Iike M. Patel had sonething in
his hand and was comng toward the door.(VII,T778) M.
Bl ake stated that M. Patel scared him and the gun he had
went off.(VII1,T777) M. Blake didn’t nean to shoot anyone,
it was an accident.(VII,T777) After the gunshot M. Bl ake
didn’t know what to do, so he ran. (VII1,T780) As he ran for
the car, M. Blake saw a blue car back up on Col eman
road. (VI1, T780)

M. Blake stated he didn't know where the 9mm was.
(VI'l, T781) M. Blake burned the clothes he had been
wearing.(VIIl, T783) M. Blake tried to run to Ceorgia at
the urging of his brother, but couldn't bring hinself to
go. (VI 1, T787-88)

M. Blake stated on tape that he had been treated well
by Det. @G anpavol o. He had not been beaten or hit.
(VIl,T784) M. Blake acknow edged that G anpavol o had read
himhis rights in the car.(VII,T784)

Ms. Teresa Jones was recalled.(VIII, T859) Ms. Jones
testified that she didn't know who took her to the I|ight
colored car- it could have been Green or M. Bl ake.
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(VI'11, T859)

Ms. Jones admitted that at the tine she had cared for
M. Geen and that they had been together for awhile.
(VI11,T860) M. Geen had short dreads. (VIII, T861)

Ms. Jones knew Red Man.(VIII, T860) Red Man had
dreads. (VI11,T861) Red Man was also with them when they
went to the car.(VIll, T862)

Ms. Jones admitted that sone of what she testified to
was information she had been told, but had not seen.
(VIll,T866) M. Jones continued to avow that her testinony
before the grand jury had been truthful.(VII1I,T873;888) M.
Jones admitted to a prior felony conviction and two
convictions for crines of dishonesty. (VIII, T869)

M. Blake testified in his defense.(VIII, T926) M.
Bl ake was 23 at the tine of the crinme and had nine prior
felony convictions.(VIII,T995) M. Blake testified that on
August 12, 2002 he had stolen some property, including
radios and a pressure washer, to sell to a Jamaican nan
named *“Kay-Kay”. (VI11,T927;996) He and Richard G een were
stealing these itens from a house near the Sottish Inn in
Wnter Haven.(VII1,T928) M. Blake was staying with Mrion
Clay at the Scottish Inn.(VIII, T928) M. Blake was from
Lakel and, but was staying in Wnter Haven because of an
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out standi ng warrant in Lakeland. (VII11, T929)

M. Blake and Green had been hanging out in the Boggy
with Denetrius Jones and Red Man on the night of August 11.
(VI11,T930) The Boggy is a hangout spot known for drugs.
(VI'11,7T930) M. Blake had been using cocaine and weed.
(VMI'11,7T930) M. Blake left when Marion Clay canme and got
him (VI11, T931)

M. Bl ake went back to the notel with Cay and went to
bed. (MI'11,T931) Around 3 o' 'clock in the norning on August
12 he received several pages on his pager from Richard
Geen.(VII1,7T932) At the sane time Geen, Red Man, and a
girl showed up at the notel.(VIII, T932) M. Blake and
Geen started snoking and tal king about stealing things.
(VI1'1,T933) The girl who canme did not want her car to be
used, so M. Blake left the notel and stole the Q4 ds.
(VI'11, T935-936; 999)

M. Blake testified that he broke the w ndow on the
car. (VI11,T936) He broke open the steering colum, started
the car with the screwdriver, and returned to the notel for
Green and Red Man. (VI11,T936) M. Blake testified that he
supported hinself by stealing cars. (VIlI, T936)

M. Blake, Geen, and Red Man went to a house and
stol e sone property off the porch.(VIIIl, T937,1002) They
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went to drop the stuff off at Kay-Kay' s house in the Boggy,
but Green changed his mnd and they went to Denetrius
Jones’s house instead. (VIII,T938) Jones cane outside while
the car was being unloaded. (VII11, T939)

Jones, Green, and Red Man started to talk about doing
some robberies in Lakeland.(VIII,T939,61003) They were all
snoking and doing cocaine. (VIIl,T941) M. Blake stayed
away from the conversation and cleaned out the car so they
could get rid of it.(VIII1,T939) M. Blake told the others
that he didn’t want to do the robberies.(VII1,T940-41) The
others decided to keep the car and M. Bl ake asked themto
take himback to the notel. (VIII1, T942)

Geen, Red Man, and M. Blake left in the dds.
(VII1,T943) Green sat in the back seat, Red Man was
driving, and M. Blake sat in front.(VIIl,T943) M. Bl ake
remenbered that two stops were nade.(VIII,T943) M. Bl ake
t hought one stop was so that Geen could buy sone drugs.
(VI1l,T943) The next st op was at t he store.
(VI'11,T946, 1007)

M. Blake testified that he thought they stopped at
the store to get sone cigarettes since they had been
getting high. (M 11,T946) Geen got out and M. Bl ake heard
two shots. (VII1l,T946-48;1009) Geen got in the car and
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they imediately left. (VIII,T946-48,1010) G een was yelling
to go to his house, so they went to Lake Deer
Apartments. (VI11, T949)

M. Blake testified that he had no part of the
shooting. (M I1,T950) He only got in the car because he was
supposed to be dropped off. (VIII1,T950) M. Blake testified
that he would not have gotten in the car if he had known
that they were going to rob Del’s.(VIIIl, T951)

The car was abandoned by the side of the road.
(VI11,T952) M. Blake followed Green on sone little path
to the Lake Deer Apartnents. (VIII1,T952) M. Blake was very
angry and yelling at Geen to take him to the notel.
(VI11,T952) They went to the apartnent belonging to Teresa
Jones.

At Teresa Jones’ apartnment Red Man and G een kept
tal king about how it wasn’t supposed to happen that way.
(VI1,T953) M. Blake was scared.(VIII1,T953) Geen then
went upstairs and got Teresa Jones. (VII1, T954) They all
got in Teresa Jones’ car and left.(VIII, T954, 1016)

M. Blake testified that Geen told Teresa Jones where
to drive to reach the Ads.(VIII,T954) Geen got out and
w ped the car off. (VIIIl,T954,1017) M. Blake didn't see
him get any guns. (VII1,T954) G een got back in the car and
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they left.(VIII, T956) M. Blake was finally taken to the
Scottish Inn.(VIII, T956)

M. Blake did not tell Marion Cay what happened.
(VI11,T958) He only told her that he, Geen, and Red Man
had stolen sone pressure washers.(VII1,T959) At 11 o’ clock
M. Blake, Cay, and her children checked out of the notel
and went to the Boggy.(VIII1,T959) M. Blake saw Denetri us
Jones, who asked hi m what had happened. (VIII, T959)

M. Jones said that he had heard on the street that
the police had got Geen for a nurder.(VIIIl, T960) M.
Bl ake didn't say anything.(VIIl1,T960) M. Blake and C ay
went to soneone’s house and called Geen.(VIII,T961) G een
said that everything was ok.(VIII, T961) Cay went out on
the street for awhile, then canme back and said that soneone
had been killed.(VIII, T961) That was when M. Bl ake
| earned that soneone had really been shot. (VIII, T961)

Clay and M. Blake went to Vanbossel Preston’s house
in Lakeland.(VII11,T962) Preston lives just two doors away
fromM. Blake' s brother.(VII1,T963) Preston and M. Bl ake
had previously made fake checks together to get noney.
(VI1,T962) M. Blake was trying to get noney to |eave
town. (MI11,T963) M. Blake saw that the police were at his
brother’s house, so he and C ay went sonewhere el se.
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(VI11,7T963) Two days later M. Bl ake was arrested.
(M11,T963)

M. Blake found out that the police were |ooking for
him and that he was considered arned and dangerous.
(VI11,7T964) M. Blake was at a house getting high when he
realized the house was surrounded by police.(VIIIl,T964)
M. Blake cracked a wndow and talked to the police,
ultimately giving hinself up.(VIII, T965)

M. B ake was taken to a patrol car.(VIII,T967) M.
Bl ake kept trying to explain to the police that he was
i nnocent. (VI11, T967) A detective started driving and
talking to M. Blake, asking him questions. (VIIl,T967) The
detective kept saying that they knew what M. Blake did
because they had a video.(VIII, T967) M. Blake testified
that he was never read his rights while in the patrol car.
(VI'11,T968)

They arrived at the police station about 20 mnutes
| at er. M. Blake was taken to a small room where
Detectives G anpavolo and Raczysnki began talking to him
(VI'11,T969)

The detectives kept telling M. Blake that they didn't
beli eve himand that he needed to cone clean. (VIII, T970)
They told M. Blake that he would get the death penalty.
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(VI1,T971) M. Blake kept insisting that he hadn’'t done
anything or shot any body.(VIII, T972)

The detectives told M. Blake a video tape clearly
showed his face.(VIII, T972) After two hours a new
detective, Navarro, cane in.(VII1,T974) Navarro said that
they had a tape with M. Blake on it and that he was facing
the death penalty.(VIII1,T974) Navarro said that it would
be easier if it was an accident and they could help M.
Bl ake if he said it was an accident. (VIII1,T975) M. Bl ake
kept saying he had done nothing until Navarro finally left.
(VI11,T976)

Anot her officer with blond hair canme in.(VIIIl,T976)
He said M. Blake was hard to believe.(VIII, T976) M .
Bl ake said that he was tired and wanted to go.(VIII, T976)
After a few mnutes that officer left and G anmpavol o and
Racznyski returned.

M. Blake testified that while he was bei ng questioned
the officers kept giving him little bits of information
about what had happened, like that a dog had been barKking.
(VIl11,T977;,982) The officers kept telling him things that
they clainmed Geen had said to them (VII1,T977)

M. Blake testified that when G anpavolo returned he
came with a small recorder. (VIIl,T979) G anpavol o pl ayed
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Green’s statenent to M. Blake.(VIII,T979) M. Bl ake got
very upset because what Geen said was a lie.(M11,T979)
M. Blake was then taken to a holding cell for about 20
m nutes. (VII1, T980)

During this time M. Blake was in bad shape.

(VIl11,T980) He was com ng down off his high, or *jonesing”
real bad.(VIII, T980) M. Blake either needed to get high
again or go to sleep.(VIIl, T980) M. Bl ake becane very
agitated and started to bang on the cell door.(VIII, T980)
G anpavolo cane over and M. Blake begged to |eave.
G anpavolo said M. Blake could leave if he cane clean.
(Vil1,7T981) M. Blake and G anpavol o kept tal king and nade
an arrangenent.(VII1,T981) M. Blake would say anything
for his freedom (1 X, T1059)
According to M. Blake, he wanted to | eave so bad he would
cone “clean”.(VIlI1, T981) M. Blake knew that Geen and
“Tee” had made statenments and been allowed to |eave, so he
believed that he would be allowed to go if he nade a
statenent. (VII1,T982) The terns of the agreenent between
M. Blake and Det. G anpavolo were that if M. Blake said
he did it and that it was an accident the police wuld call
Marion Clay and M. Blake could | eave with her. (VII1, T982)
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M. Blake knew what to say had happened because the
police had been feeding him information.(VIII, T982) Det .
G anpavolo told M. Blake what he wanted him to say- he
read it off a paper.(VIIl, T983) M. Blake rehearsed the
statenent several tinmes.(VIIl, T984) M. Bl ake thought he
would go hone, so he did what G anpavolo wanted and gave
the statenment. (VII1,T983) G anpavolo left the room telling
M. Blake he was going to call day.(VIIl,To84) Det .
Navarro cane back in and told M. Blake that he did the
right thing. (VIl1,T984)

M. Blake was taken to a second room where he gave
the statenent again.(VIIl, T985) M. Blake did not know
that this statenment was videotaped. (VIII, T985) Up until
M. Blake was taken to the jail he thought that he was
going to leave with day. (VIlI, T986)

M. Bl ake denied shooting M. Patel.(VIII, T987) He
denied that he was planning to rob the store.(VIII, T987)
M. Blake testified his statenment was a lie, said only to
gi ve the police what they wanted. (VII1, T987)

The state recalled Det. G anpavolo.(IX T1072) Det .
G anpavol o denied naking any promises to M. Blake in
exchange for his statenent.(1X T1073) M. Blake did not
ask to stop the interview or to be let go. (IX, T1075)
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SECOND PHASE:

The following summarizes the testinony presented in
the penalty phase of the trial:

STATE' S EVI DENCE:

Felicia Baldwin testified that she had been engaged to
Kel vin Young. (X, T1328) In the early norning hours on August
1, 2002, she was outside with M. Young and several other
peopl e by her hone in Lakeland. (X T1329) A dark col ored,
ol der nodel car with dark tinted wi ndows drove by, then
turned around and cane back to where the group was
standi ng. (X, T1330) The car stopped and M. Young approached
the car.(X, T1331) The car w ndow was rolled down and a gun
was stuck out the w ndow. (X T1331) A man inside the car
with a bandana on his face demanded noney. (X, T1331-2) Both
the man with the bandana and the driver of the car were
bl ack. (X, T1332) M. Young yelled to Ms. Baldwin to run, so
she turned and ran. (X, T1331) M. Baldwin heard a shot and
saw M. Young fall in the yard. (X T1333) M. Young died
as a result of a gunshot wound to the back of his
body. (XI , T1427- 1435)

A bullet casing found near M. Young' s body was fired
by the sanme gun that killed M. Patel . (X, T1346-
1350; XI, T1394- 98)
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Detective Bradley Gice interviewed Vanbossel Preston.
(X, T1356) Preston told himthat M. Blake had cone to his
home in the early hours of August 1 and told him that he
had shot soneone on Crinshaw Street that had “bucked a
jack”. (X, T1356) Preston said that Richard G een was with
M. Blake at the tinme of the shooting.(X T1356) Det. Gice
al so determned that a vehicle registered to Marion d ay
was the car that approached Kel vin Young. (X, T1358)

Detective Gice interviewed M. Blake on August 15
about the Young homcide. (X T1362) M. Blake denied any
i nvol venment . (X, T1362) G een was also interviewed. (X T1364)
G een stated that he and M. Blake went to Lakeland, wth
M. Blake driving. (X, T1364) Geen clained that M. Bl ake
demanded noney from sone people at gun point and then fired
the gun. (X T1364)

Gice admitted that another person outside who
wi t nessed the shooting described the shooter of M. Young
as having braids. (X T1367) Gice acknow edged that M.
Bl ake did not have braids, but that Geen did.(X T1367)

At the time of this crine M. Blake was on probation
for driving with a suspended |icense and grand theft of a
nmotor vehicle. (X T1371-2) None of those offenses involved
vi ol ence. (X, T1373) An affidavit of violation of probation
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had been signed in May 2002. (X, T1374)

Darshana Patel had been nmarried to M. Patel for
fifteen years. (X, T1376) She has two children. (X, T1376)
She and M. Patel owned Del’'s Go Shop. (X T1376) Since M.
Patel’s death it has been very difficult to run the
busi ness. (X, T1377-1379) The <children mss their father.
(X, T1379)

M. Mke N chols, an enployee of the Polk County Fire
Depart nent , met M. Patel when he purchased Del’s.
(X, T1382) M. Nichols was a regular custoner at the store,
as were other nmenbers of the fire station. (X T1383) After
M. Patel’s death, the fire station organized a cook out/
benefit for the famly to show their support.(X T1383) The
nmoney raised from the benefit was given to Ms. Patel.
(X, T1384) Many nenbers from the nearby Jan Phyll
nei ghbor hood cane and many expressed their outrage over M.
Pat el * s death. (X, T1384)

Ms. Angela Consentino has lived in the Jan Phyl area
fore ten years.(Xl,T1386) She is a custonmer of Del’s and
had conme to know the Patel famly. (Xl ,T1386) M. Consentino
knew M. Patel, whom she described as a very nice nan.
(X1, T1386) M. Patel often allowed people who didn’'t have
enough noney to purchase things and cone back | ater to pay
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the bill. (X, T1387)

DEFENSE EVI DENCE:

In the death of Kelvin Young, the jury nade the
specific finding that M. Blake did not discharge the gun-
he was not the shooter of Kelvin Young. The jury made the
finding that M. Bl ake possessed a gun.

Naom Bl ake Butler testified that she is M. Blake's
not her. (Xl , T1478) She believed that M. Blake had a
wonder ful chil dhood because she was his nother. (X, T1479)
M. Blake was sonetinmes spanked and whi pped for doing bad
t hi ngs, but he was a good boy. (X, T1479) VWhile M. Bl ake
m ght get upset, he was never violent. (X, T1479)

Ms. Butler was out of town when M. Blake called to
tell her that he was being charged with a nurder in Wnter
Haven. ( XI, T1483) He did not want her to learn of it on
T.V., so he was waiting until she got hone to turn hinself
in. (X, T1483) Ms. Blake had met Marion Cay and her
opi ni on of her was that she was not a girl that you brought
home to your nother. (X, T1485)

Vontrice Brown testified that she is M. Blake s ol der
sister. (X, T1446) Vontrice |ooked after the <children
because their nother wrked a lot.(X,T1446) Vontrice
remenbered that M. Bl ake was always hungry. (X, T1447)

38



Vontrice described M. Blake as the famly’s
protector. (X, T1447) M. Blake stayed with her and her
children during her divorce. (X, T1447) M. Bl ake hel ped
her with her boys, watching them disciplining them and
getting them to do silly things.(Xl, T1448) M. Blake is
their favorite uncle. (X, T1448) Once, when a boyfriend
becane violent and ruined her apartnent, M. Blake had her
stay in Olando while he cleaned up the nmess. (X, T1449)

Vontrice testified that M. Bl ake was never nean or
vi ol ent. (X, T1447) He woul d never pick a fight. (X, T1447)
M. Bl ake was the jokester, al ways playing around.
(XI, T1448)

Vontrice stated that M. Blake was called *“Seven
Seconds” on the street because he could steal a car in
seven seconds, but that was all he did. (X, T1451)

Janmes “Kenny” Blake is M. Blake’s younger brother by
two years. (X, T1458) Wen he and M. Bl ake were teenagers
then left their nother’s house and noved in with their dad.
(X, T1459) Their dad lived in the “Hood”- an area known
for drug dealing. (X, T1459) Kenny got pulled into drugs
living in that area. (X, T1459)

When Kenny and Vontrice becane aware on August 14 or
15 that M. Blake was a suspect in a nurder, they went to
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Wnter Haven to find him (X, T1460) Kenny found M. Bl ake
at Vanbossel Preston’s house. (X, T1460) Kenny tried to
convince M. Blake to | eave, but he refused. (X, T1460) M.
Bl ake said that he hadn’t killed anyone. (X, T1460) M.
Bl ake broke down and cried. (Xl,T1461) Kenny believed that
if M. Blake had conmtted the nurder, he would have run
when he had the chance. (X, T1461)

Kenny had never known M. Blake to be violent, to get
in fights, or attack anyone. (X, T1461)

Kenny urged the jury not to reconmend death.
(X, T1463) He wanted to be able to communicate with M.
Bl ake and help himto know the Lord. (X, T1463)

Faith Blake is M. Blake s youngest sister. (X, T1464)
M. Bl ake used to watch out for her- wal king her to school
and home.(Xl, T1465) Faith testified that M. Blake was not
a mean or violent person. (X, T1466) He was a joker and
teaser. (Xl , T1466)

Decarlos Brown is M. Bl ake’s ol der br ot her.
(X1, T1472) He and M. Blake have the sane nother, but
different fathers.(Xl,T1473) They grew up together.
(X, T1473) Gowing up it was nostly their nom

Decarlos testified that M. Blake was never violent.
(X, T1474) As a young child he did not want to fight kids
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that bullied him (X, T1474)

Decarlos felt M. Blake was worth saving. He woul d
stand by himno matter what. (X, T1476)

Nat asha her grew up with M. Blake. (Xl,6T1468) They
were boyfriend-girlfriend in August of 2002.(Xl,T1468) She
was aware that M. Blake was also dating Mirion d ay.
(X, T1471) M. Blake called her on August 12'" or 13'" and
said that he was going to turn hinmsel f in. (X, T1469)

Ms. Oner had never seen M. Blake be violent.
(XI, T1469)

M. Reginald Jenkins had net M. Blake eight or so
nont hs previous. (X, T1486) M. Jenkins had worked for DOC
in programs, but was now a pharnmacist and exchen st.
(XI, T1487- 88)

M. Jenkins, based upon his prior DOC experience, felt
that he was a good judge of when a person was walking in
the truth or untruth. (X, T1487) M. Jenkins felt that M.
Bl ake was capable of getting a hold of his life in jail.
(X, T1489) They have developed a close relationship.
(XI, T1489)

M. Jenkins believed that M. Blake |ived a nuch
different world, one of violence and the “six or twelve”
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rule. (X, T1491) The “six or twelve” rule dealt with guns-
would you rather be tried by a jury of twelve or carried
out of church by your six closest friends. (X, T1492)

M. Bl ake spoke on his own behalf. (X, T1498) He told
the jury that he respected their finding.(X, T1498) He
told M. Patel’s famly that he was very sorry for what
happened. ( Xl , T1498) M. Blake stated that he was not the
person who shot M. Patel, but he was sorry for his role.
(XI,T1498) M. Blake asked the jury to have nercy on him
(XI, T1498)

M. Blake told the jury that while in jail he had the
opportunity to begin to know God. (X, T1499) He is still
taking steps and gaining his faith. (X, T1499) He reads
the Bible daily. (X, T1499) M. Blake tries to talk to
ot her young nmen in the jail and discourage them from endi ng

up like him (X, T1500)

SUMVARY OF THE ARGUMENT

ISSUE I : The trial court erred in denying M. Blake s
motion to suppress M. Bl ake’s statenent where the
statenent was involuntary because it was the product of an
i nproper inducenent and promse by the police that they
woul d not record the statenent after M. Bl ake refused to
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consent to having his statenent recorded. The subsequent
recording of the statement wthout M. Blake s know edge
renders that recording involuntary and i nadm ssi bl e.

ISSUE I1: The trial court erred in failing to advise M.
Bl ake that he had the right of self-representation pursuant
to Faretta. After M. Blake requested to have court-
appoi nted counsel discharged and the court denied that
request, the court failed to inform M. Blake that if he
still w shed to have appointed counsel renoved, he would be
able to represent hinself. The failure of the court to
conply with the requirenments of Nelson was not harnless, as
the failure deprived M. Blake of the ability to make an
informed decision as to whether or not to exercise his

constitutional right to self-representation

| SSUE I11: The sentence of death is not proportionate in
this case. The three aggravating factors found by the
trial court, in light of the underlying facts surrounding

them do not establish that this is one of the nost
aggravated of capital cases. The mtigation established in
the record and found by the trial court does not establish
that this is the least mtigated of cases. 1In accord with
prior opinions of this Court, the sentence of death nust be
rever sed.
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ARGUVENT
I SSUE |
THE TRI AL COURT ERRED | N DENYI NG THE MOTI ON TO
SUPPRESS THE RECORDED STATEMENT OF MR BLAKE
VWHERE THE RECORDED STATEMENT WAS TAKEN AS THE
RESULT OF AN | MPLIED PROM SE TO MR BLAKE THAT
THE STATEMENT WOULD NOT BE RECORDED AFTER MR
BLAKE REFUSED TO CONSENT TO A RECORDED STATEMENT
Prior to trial, defense counsel filed a notion to
suppress M. Blake's statenents to | aw enforcenent. (1, RL59-
161) M. Blake made two statenents to |aw enforcenment
after his arrest, the second of which was video tape
recorded. The notion alleged that M. Blake's statenents
were made in violation of Mranda and after M. Bl ake
indicated a desire to term nate questi oni ng.
A hearing was held on the notion on February 10, 2005.

At that hearing defense counsel argued that M. Blake was

not properly Mrandized, therefore both of his statenents

should be excluded. (11, R300) Def ense counsel further
argued that even if the court determned that M randa was
properly given, the videotaped statenent should be excl uded
because it was done over the express objection of M.
Bl ake. (11,R300-305) The parties agreed and court made the
factual finding that the tape recording was done w thout
t he consent of M. Blake and w thout his know edge.
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(11, R305)

The trial court denied the notion.(Il,R313-314) The
trial court first concluded that M. Blake was properly
advi sed of his Mranda rights and chose to waive them The
trial court further addressed the videotaped statenent.
The trial court found no due process violation for the
recording of the conversation w thout \Y/ g Bl ake’ s
per m ssi on.

The testinony at the suppression hearing held on
February 10, 2005, is summarized as foll ows:

Det. G anpavolo testified that on August 14, 2002, he
arrested M. Blake and placed him in his patrol car.
(I'1,RR01) While driving to the Bartow Air Base Substation,
Det. G anpavolo clainmed to have read M. Blake his Mranda
rights from a card. He did this while driving with one
hand and holding the card with the other. (11,R201-204)
Det. Gainpavolo asked M. Blake if he wunderstood each
subsecti on, to which M. Bl ake responded that he
understood. (I, R202-203) According to G npavolo, M.
Blake did not appear to be confused. (I1,R203) Det .
Raczynski was also present in the back seat of the patrol
car and testified that he heard Mranda being read to M.
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Bl ake. (11, R273-277)

Upon their arrival at the air base, M. Blake was
taken to an interview room and an interrogation began
imedi ately. (11, R204) M. Blake was not given Mranda
again. (11,R204)

During the subsequent interrogation, M. Blake nade
incrimnating statements, taking responsibility for the
shooting of M. Patel. (I1,R205) After giving a verbal
statenent, M. Blake was asked to give a recorded or
vi deot aped statenent. (11,R205) M. Blake refused to give
a recorded statenent, but did agree to give another verbal
statenment. (11, R207; 265) Despite his refusal, a video
recordi ng was nmade of the subsequent questioning. (I1,R206)
According to Det. Navarro, no consent has to be obtained
for recording done in the police facility. (Il,R266)
Asking for consent is “the nice thing to do.” (I, R266)

In the video recording M. Blake provided essentially
the same factual recitation of the incident. M. Blake was
al so asked to denonstrate what happened and conplied. M.
Bl ake stated on the tape that he had not been threatened or
hit and acknow edged receiving M randa.

Det. Gai npavol o acknow edged that he did not have M.
Bl ake Conmplete a witten waiver of Mranda. (I1,R220)
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Richard Green did execute a witten waiver after receiving
his Mranda rights. (11, R220)

Det. G anpavolo agreed that he had taken a taped
statenent from Richard Geen before interrogating M.
Bl ake. (I1, R219) He did not recall playing this tape to
M. Blake, but admtted that M. Blake was told what G een
had said. (11,R219-220;287) Det. Navarro denied telling M.
Bl ake anything that Geen had said. (I'l,R248) Det.
G anpavol o may have discussed the store video of the crine
with M. Blake. (Il,R223)

Det. Navarro testified that he confronted M. Bl ake
with the contents of the video when M. Bl ake deni ed having
been involved in the crinme. (I, R241)

Det. G anpavolo denied telling M. Blake that if he
didnt talk, Marion Cay would be charged. M. Bl ake was
told that the detectives would try to get in touch wth
Clay and that they would get her for M. Blake. (Il,R229-
230)

Det. G anpavolo admtted to offering some confort to
M. Bl ake when he cried, to patting himand telling himit
woul d be all right. (11,R227) G anpavol o shook M. Bl ake's
hand at the end of the tape. (I11,R232) G anpavolo didn’'t
believe that these actions gave M. Bl ake a fal se sense of
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security.

A trial court’s ruling on a notion to suppress is
clothed with a presunption of correctness and not subject
to reversal on appeal absent an abuse of discretion by the

trial court. San Martin v. State, 717 So.2d 462 (Fla.

1998) . Appel late review of the trial court’s ruling is
pl enary- the review of the law as applied to the facts is
conducted under a de novo standard by the gpellate court
and the factual decisions by the trial court are reviewed
with deference to the trial court conmmserate with the
superior vantage point afforded to the trial <court in
evaluating the wtnesses and their testinony. Nel son v.
State, 850 So.2d 514, 521 (Fla. 2003). The issue presented
in this case is whether or not the recording of M. Bl ake’s
statenent was subject to suppression. The critical facts
of this issue are not in dispute. The parties agreed that
M. Blake did not consent to being recorded and that his
statement was recorded by the police wthout his know edge.
Thus, the applicable review standard is de novo as to the
i ssue presented of whether or not the recorded statenent
was adm ssi bl e.

In denying the notion, the trial court |ikened the
i nvoluntary recording to video surveillance and opi ned that
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such recordings were permssible under Fla. St. 8934, the
interception of oral comunications. It is submtted that
8934 is not applicable to the instant case for two reasons.
First, this section pertains to wre tapping or other
surveillance, which is not the case here. Second, as the
trial court stated in his order, 8934 permts the recording
of a conversation by law enforcenent under this section
only by consent of the parties. If consent is not
obtained, a court order for recording is required. The
trial court nmade the specific factual finding that M.
Bl ake did not consent to the recording, thus recording was
not authorized under 8§934.

The trial court acknow edged that it could find no
case on point with the issue presented and undersigned
counsel has had no further success. No case has addressed
the specific question of whether or not a recorded
statenment taken w thout the consent of the defendant and
taken despite a clear conmunication by the defendant that
he would not <consent to a recorded statenent could
thereafter be admtted into evidence. Absent any case | aw
directly on point, the trial court concluded that M. Bl ake
had a right to be silent under the Fifth Amendnent, but no
right to not be taped. M. Bl ake disagrees with the trial
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court’s concl usion.

The critical fact here is that the taping was done in
contravention to a clear directive from M. Blake that M.
Bl ake had a reasonable expectation would be honored. By
asking M. Blake if would agree to be taped, the police
clearly inplied to M. Blake that his refusal would be
honored. Once the police asked for permssion to tape and
that perm ssion was clearly denied, the subsequent taping
is tantanmobunt to an involuntary statenent as it was the
product of an inproper inducenent or promse. M. Bl ake
had a right to believe that the police would not tape his
statement after he refused to consent to that procedure.
The police’s subsequent action in taping wthout telling
M. Blake constituted an inplied pronise that the statenent
woul d not be recorded.

In order to be admissible into evidence, a statenent
must be voluntarily nmade. \Wen a defendant chall enges the
voluntariness of his statenent, the burden is on the state
to establish by a preponderance of the evidence that the

statenent was freely and voluntarily nade. Albritton v.

State, 769 So.2d 438 (Fla. 2" DCA 2000).
In Albritton, the defendant was questioned over the
mutilation of a corpse. During the first interrogation,
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the officer suggested to the defendant that if the
mutilation occurred for religious reasons, it would not be
a crimnal matter and she would not be prosecuted. In the
second interrogation, the defendant confessed to cutting
off the hand of the corpse as well as sone additional
actions to the corpse as part of a religious voodoo
cerenony. Prior to trial she noved to suppress her
statements, claimng that they were induced by the prom se
that she would not be prosecuted if her actions were
notivated by religious neans. The notion was denied and
both statenents were introduced at trial. The def endant
testified at trial and denied commtting the offense. The
Second District Court of Appeal reversed her conviction,
hol ding that the inducenments of the police resulted in an
i nvoluntary confession that should have been suppressed

The court noted, citing to Alnedia v. State, 737 So. 2d 520

(Fla. 1999), that a prom se does not need to be direct, it
can also be inplied. 1In Alnedia, this Court explained that
a promise is sufficient to render a confession involuntary
if the attending circunstances are calculated to delude the
suspect as to his true position.

The totality of the circunstances are to be considered
in determ ning whether or not a confession is involuntary,
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but a confession is not free an voluntary if elicited due
to direct or inplied prom ses, however slight. Wal ker .

State, 771 So.2d 573 (Fla. 1% DCA 2000): Brockel bank V.

State, 407 So.2d 368 (Fla. 2" DCA 1981).

In this case, when the detectives asked M. Blake if
he would agree to be videotaped and he refused, the
exchange was an inplied guarantee or pronmse from |aw
enforcenent to M. Blake that they would honor his request
and not record the interview The exchange over the
recording between M. Blake and police deluded M. Bl ake
into believing that his statement would not be taped.
Based upon his belief that the statement would not be
recorded, M. Blake gave a second statenent. Quite
clearly, the police did not tell M. Blake about the taping
of the second statenent because they knew he had not agreed
to it and feared that if he were told the statement would
be taped without his consent, M. Blake would have refused
to repeat his statenent. Qobviously the police recognized
the superior evidentiary value of a recorded statenent. So
they proceeded to tape M. Blake, but intentionally m sl ed
him that they were not. Thus, the taped statenent was the
direct result of an inplied prom se by |aw enforcenent that
t hey woul d abi de by M. Blake's refusal to be recorded.
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M. Blake was deluded into believing that his statenent
woul d not be recorded. This belief was further fostered by
the fact that the recording was acconplished w thout the
vi si bl e presence of any recording equipnent. Because the
second recorded statenent was the product of an inplied
prom se, it was not voluntary. The trial court thus erred
when it permtted the second, recorded statement to be
i ntroduced into evidence and played for the jury.

The error in the adm ssion of the recorded statenent
was not harm ess. Despite the admission of the non-
recorded statenent, the evidentiary inpact of the video
statement, which included a “re-enactnent” by M. Bl ake,
was cannot be overl ooked. Certainly the state considered
the recorded statenent to be powerful and damagi ng evi dence
or they would have agreed to its exclusion. Because the
effect of the recorded statenent on the jury cannot be said
to have not affected the verdict and death reconmmendati on
reversal is required.

| SSUE 11|
THE TRI AL COURT ERRED I N FAI LI NG TO ADVI SE
THE APPELLANT THAT HE COULD EXERCI SE H S
RI GHT OF TO SELF- REPRESENTATI ON AFTER THE
COURT DETERM NED THAT APPO NTED COUNSEL
WOULD NOT BE REPLACED.

On two separate occasions M. Blake filed pro se
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notions to dismiss court-appointed counsel. The first
nmotion, filed on January 29, 2004, alleged that appointed
counsel had only nmet wth M. Blake three tinmes since
appointnment in Novenmber 2002, that appointed counsel had
refused to file a motion to suppress and had refused to
interview alibi wtnesses, and that appointed counsel had
failed to neet with M. Blake to discuss discovery and
trial strategy. (I,R155-157) The trial court held a
hearing on the Mtion to D smss Counsel on January 30,
2004. (SR1-9) During the hearing, M. Blake withdrew his
request. (SR3) M. Blake told the court he had spoken with
appoi nted counsel that norning and had no problens. (SR4)
Appoi nted counsel advised the court that he and M. Bl ake
di sagreed on a notion to suppress, but counsel was working
on that. (SR4) Appointed counsel also told the court that
there were no alibi wtnesses, a statement M. Bl ake
concurred in. (SR5)

M. Blake filed a second Mdtion to Dismss Counsel and
Appoi nt New Counsel on Cctober 20, 2004.(1,R175-177) The
nmotion alleged four grounds and sought the appointnent of
di fferent counsel.

The trial court conducted a hearing on the second
Motion to Dismiss Counsel and Appoint New Counsel on
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Novenber 23, 2004. (SR10) M. Blake advised the court that
he wi shed to pursue the notion. (SR14) The court told M.
Bl ake that he was required to inquire as to each of the
four allegations in order to determne if appointed counsel
was effective. (SR14) As to the first allegation, a claim
that counsel refused to interview wtnesses, M. Blake
expl ai ned that he had given counsel the nanmes of w tnesses,
counsel interviewed them but had failed to call them in
his other case. (SR14) M. Blake told the court that he
had an alibi wtness for this case, but that counsel’s
office would not accept his collect calls. (SR15) M.
Bl ake hadn’t been able to give counsel the nane of the
W tness because he couldn't talk to counsel. (SR15)
Counsel Colon advised the court that he had not received
the name of any w tness. Colon told the court that his
office policy was to decline collect calls from inmte
clients if he is absent from the office. (SR16) Col on
stated that he had seen M. Blake recently in court. (SR17)
Colon said he would nake an exception on the phone call
policy for M. Blake. (SR17)

In his second allegation, M. Blake clained that Col on
had failed to file a notion to suppress, so he had filed
his own. (SR18) The clerk told himthe notion would not be
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accepted because he had two |lawers. (SR18) Col on
responded that one pre-trial notion to suppress had been
filed and heard, but he and co-counsel had determ ned that
ot her notions were not proper. Consequently, those notions
were not filed. (SR19)

As to the third allegation, M. Blake clained that
counsel was unwilling to take an adversarial role, which
M. Blake explained to the court neant that he was not
getting any help. (SR19) M. Blake explained that Colon
would not do anything he wanted him to do. (SR19) M.
Bl ake reiterated that he was getting no help, but could not
point to a specific incident at that tinme. (SR20) G ound
four alleged that M. Blake had |ost confidence in Colon.
( SR20) M. Blake explained that he did not believe that
Colon was working hard enough, he wasn’t interview ng
wi tnesses and filing pretrial notions.(SR20)

Col on responded that he had tried M. Blake' s other
case three tines, with the third trial resulting in a
conviction after a hung jury and another mstrial.(SR21)
Colon felt that he had worked hard in that case for M.
Bl ake. (SR21) Col on thought that M. Blake was unhappy
wth his recommendation in this case. (SR21)

Wt hout further questioning, the trial court inforned
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the parties that a witten order would follow. (SR21) On
Novenber 24, 2004, the trial court entered a witten order
finding that court-appointed counsel was not ineffective
and denied the notion wthout prejudice for refiling.
(1, R184-185)

At no point in the hearing on Novenber 23 was M.
Bl ake advised by the court that if the court denied his

request, he would not be entitled to a second appointed

| awyer. M. Bl ake was not advised by the trial court that
if he still wi shed to discharge counsel he could choose to
represent hinself. The witten order did not inform M.

Bl ake of his right to represent hinself if he w shed to
di scharge M. Colon upon the denial of his request for new
court-appointed counsel. The trial court’s failure to

advise M. Blake on the record, let alone in the witten

order, that he could still chose to proceed w thout Colon
was error. This error requires that a new trial be
gr ant ed.

When an indigent defendant expresses a desire to have
appoi nted counsel renoved and seeks to have new counsel
appointed, the trial court is required to conduct a hearing

pursuant to Nelson v. State, 274 So.2d 256 (Fla. 4'" DCA

1973), adopted by, Hardwick v. State, 521 So. 2d 1071 (Fl a.
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1988). Nelson, requires the trial court to determne
whet her or not the defendant is entitled to a different
attorney or wll need to consider self-representation.
Under Nelson the trial court nust first ascertain whether
or not the defendant has made an unequivocal request for
new counsel . In this case the trial court correctly
determined that this request was nmade, and further inquiry
was required.

The next step pursuant to Nelson requires the tria
court to conduct a sufficient inquiry into the allegations
made by the defendant. If the allegations involve
i nconpetence or ineffectiveness, the trial court nust then
conduct a further inquiry to determ ne whether or not there
is a reasonable cause to believe that the attorney is
rendering ineffective assistance of counsel. |If the answer
is yes, a new attorney is assigned. |In this case the trial
court did inquire as to the nature of the conplaints and
det erm ned that counsel was not ineffective.

If the answer is no, as in this case, then the tria
court is obligated to informthe defendant on the record of
his determ nation that counsel wll not be renoved. Nelson
requires that the trial court inform the defendant on the
record that if the defendant still w shes to discharge
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counsel, that the court has no obligation to appoint
different counsel and that the defendant has the right to

represent hinself. Nelson, |Id.; Waver v. State, 894 So.2d

178 (Fla. 2004): Maxwell v. State, 892 So. 2d 1100 (Fla. 2"

DCA 2004); Jones v. State, 658 So.2d 122, 125 (Fla. 2" DCA

1995); Jackson v. State, 572 so.2d 1000 (Fla. 1% DCA 1990);

Tayl or v. State, 557 So.2d 138, 143-44(Fla. 1% DCA 1990).

Whi |l e the adequacy of the Nelson hearing is subject to
appellate review under an abuse of discretion standard
under Weaver, other cases have held that the trial court’s
failure to advise the defendant of the right of self-
representation and the lack of an obligation to appoint
different counsel is subject to a harm ess error analysis.

See, Sweat v. State, 895 So.2d 462 (Fla. 5'" DCA 2005);

Lewis v. State, 623 So.2d 1205, 1208 (Fla. 4'" DCA 1997).

In this case the trial judged erred in tw ways which
require that this case be reversed. First, the trial judge
erred in failing to make his findings on the record,
thereby providing M. Blake with an opportunity to engage
in a dialogue with the court as to whether or not he w shed
to represent hinself. Second, the trial judge erred in
failing to advise M. Blake either on the record or in his
witten order that if M. Blake still wanted to di scharge
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counsel, the court while the court was not obligated to
appoint a second attorney, M. Blake could chose to
represent hinself rather than be forced to proceed wth
Col on.

In this case, the trial court deprived M. Blake of
the necessary information required in order for himto nake
a reasonable and informed choice about how he w shed to
pr oceed. By failing to follow the procedure set forth in
Nel son, the trial court’s actions resulted in M. Blake
believing his only option was to proceed to trial wth
Col on. M. Blake was not adequately informed of his
options, including his right to self-representation as

guaranteed wunder the Sixth Anendnment and Faretta V.

California, 422 U S 806, 95 S. . 2525, 45 L.Ed.2d 562

(1975). See, Chiles v. State, 454 So.2d 726 (Fla. 5" DCA

1984) (holding that the trial court’s failure to advise the
defendant of his right to self-representation inpermssibly
| ed the defendant to believe that proceeding with appointed
counsel was his only avenue).

The Fifth District Court of Appeal, in Sweat v. State

895 So. 2d 462, determned that the trial court’s failure
to inform the defendant of his right of self-representation

was harm ess error because the defendant proceeded to trial
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with the same attorney. This decision overlooks the
rationale of Chiles and what is obviously the underlying
basis for the requirenent that the defendant be inforned of
his choices on the record. If the trial court does not
conmply fully with Nelson and inform the defendant on the
record of his ruling and advise him of his other options,
there is no assurance that the defendant w Il understand
that he has the constitutional right to self-representation
and cannot be forced to trial with an attorney he does not
want .

In this case the error was not harmnl ess. Vile M.
Bl ake did not again seek to renove Colon, his actions were
certainly justifiable based upon the inaction of the trial
court. M. Blake had been told by the trial court that
Col on was experienced and would remain on the case. Under
the trial court’s order, M. Blake would have had a
reasonabl e belief that any further attenpt to renove Colon
woul d have been futile. The trial court’s failure to
advise M. Blake that he had the right to obtain other
counsel at his expense or to exercise his right to self-
representation deprived M. Bl ake of the necessary
know edge to allow himthe ability to make an infornmed and
intelligent choice to exercise his constitutional rights.
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The procedure wutilized by the trial court in this case
effectively cut off any possibility of dialogue with M.
Blake that would have provided M. Blake wth an
opportunity to persist in his desire to have Col on renoved.
The trial court’s failure to conply wth the
requi rements of Nelson by advising M. Blake on the record
that the request to for different appointed counsel would
be denied and in failing to then advise him that if he
still wished to dismss counsel, he would not be entitled
to a second appointed attorney, but could represent hinself
or hire counsel resulted in reversible error. Remand for a

new trial is the appropriate renedy.

| SSUE |11

THE SENTENCE OF DEATH |'S NOT PROPORTI ONATE

This Court has consistently held that due to the
uni queness and finality of death, the propriety of al
death sentences nust be addressed through proportionality
review. In conducting this review this Court considers the
totality of the circunstances in the case before it is
conpared to other cases in which the death penalty has been
i mposed in order to insure uniformty in the application of
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the death penalty. Ubin v. State, 714 So.2d 411, 416-417

(Fla. 1998).
In performng this analysis, the Court has declined to

engage in the rewighing of the mtigating circunstances

agai nst the aggravating factors, instead delegating this
decision to the trial court. Bates v. State, 750 So.2d
6, 14-15 (Fla. 1999). Still, this Court has continued to

determine that the death penalty is reserved for only the
nost aggravated and least mtigated of first-degree
nmurders. That standard is not nmet in this case, requiring a
reversal of the death sentence.

In sentencing M. Blake to death, the trial court
found three aggravating factors: (1) that M. Blake was
previously convicted of a violent felony in the death of
Kel vin Young; (2) the capital felony was commtted while on
felony probation; and (3) a nerger of the pecuniary gain/in
the course of a robbery. (111, R390)

In mtigation the trial court found M. Bl ake' s age of
22 as a statutory mtigating circunstance. (111,T390) As
nonstatutory mtigation the trial <court found (1) the
defendant’ s positive court room behavior, positive behavior
to the court and his famly, and with counsel; (2) the
def endant never displayed violence in the presence of his
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famly and was a good son;(3) the defendant is truly
renorseful ;(4) the defendant’s cooperation with police; (5)
participation of the co-defendant, Ri chard Geen; (6)no
prior violent history until just prior to this crine; and
(7) that +the defendant 1is <capable of adjusting to
institutional [iving. (111, R390- 394) The facts and
ci rcunst ances sur roundi ng t he I nst ant of f ense and
consideration of the facts which form the underlying basis
for the aggravation and mtigation do not support the trial
court’s sentence of death. A sentence of death is
di sproportionate in this case.

Proportionality anal ysi s first i nvol ves t he
exam nation of the aggravating factors. To sustain a death
sentence, the case nust be one of the “npbst aggravated”. A
numeri cal count of the aggravators is not sufficient. It is
further necessary to exanine the facts behind each
aggravating factor. The three factors found by the tria
court to exist do not support a finding that this case
falls into the nost aggravated of first-degree nurders

The first, and clearly the nobst serious, aggravating
factor was the prior violent felony conviction arising from
M. Blake's conviction for the nurder of Kelvin Young on
August 1, 2002. Wile this factor is serious, an
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exam nation of the facts would show that this factor does
not support a death sentence. It was established during
penalty phase that M. Young was shot once in the early
norni ng hours in Lakel and. The car used in the shooting
bel onged to Marion d ay. A description of the shooter did
not match that of M. Blake, but instead described Richard
G een. VWiile the jury found M. Blake guilty, the jury
al so nade the specific finding that M. Blake was not the
shooter. It is reasonable to infer from the verdict that
Richard G een wi elded the gun and killed Kelvin Young. The
state did not seek the death penalty in that case agai nst
either M. Blake or Geen. Wiile certainly a serious
aggravating factor, the jury's conclusion that M. Bl ake
was not the shooter nmakes this factor |ess significant than
in those instances where the defendant has personally
commtted nultiple nurders.

The second aggravating factor relied upon by the trial
court was that M. Blake was on probation at the tinme of
t he offenses. This fact is not disputed, but it is also
inportant to note what offenses M. Blake was on probation
for. M. Blake was on probation for driving with a
suspended license and the theft of a car, both non-violent
crimes. (X T1372) WM. Blake had no ot her previous
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convictions for violent crines. His probationary status
for a non-violent crinme and traffic offenses does not
establish this one of the nobst aggravated cases. This case
is certainly distinguishable from those defendants who are
on supervision from prior prison sentences or for violent
of f enses agai nst persons.

The third aggravating circunstance was a nerger of the
pecuniary gain/in the comm ssion of a robbery aggravating
factor. By the very nature of the offense, this
aggravating circunstance will exist in every robbery case
resulting in death. None of the facts of this crinme show
that this was a violent confrontation. In fact, the video
from the scene shows that M. Blake did not enter the
st ore. The shooting appears to have occurred when the
gunman was startl ed.

The facts of this case differ significantly from the

case of Taylor v. State, 855 So.2d 439 (Fla. 2003), in

which the same three aggravating factors were present.
Terry had abducted and stabbed to death a woman whom he
knew to be carrying noney. The trial court found three
aggravating factors- prior violent felony, a merger of in
the comm ssion of a robbery/pecuniary gain, and that Tayl or
was under sentence of inprisonnent. The mtigating
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circunstances were that Taylor came from a dysfunctional
famly, dropped out of school and was a good worker. The
trial court also rejected several mtigating circunstances
offered by Taylor that the trial court specifically found
in this <case-notably that Taylor had a non-violent
background, had good relationships with his famly and
friends, was a positive influence on others, and would
perform well in a structured environnent. This Court
affirmed the sentence of death, noting the facts which
underlay the aggravation. Taylor had 22 prior felony
convictions, he had prior violent felony convictions for
armed robbery and burglary, should have been serving a
twenty year sentence for burglary at the tinme the nurder
was commtted, and the particularly violent facts of this
murder. Al though the sanme naned aggravators are present in
this case, the facts differ significantly from those in
Taylor as previously argued. In conmparison to Taylor, this
is not the nost aggravated of cases.

Not ably absent from this case are two of the npst

serious aggravating factors- HAC and CCP. See, Larkins v.

State, 539 So.2d 90,95 (Fla. 1999).
The second step in proportionality analysis requires

an exam nation of the mtigation. Again, in proportionality
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anal ysis, a death sentence is only appropriate if a case
falls into the “least mtigated” of cases. The evi dence
presented in M. Blake's case establishes that this is not
the | east mtigated of cases.

In this case one statutory mtigating circunstance was
found by the trial court. The court determ ned that the age
of M. Blake, who was 22 at the tine of the nmurder, was a
mtigating circunstance.

The remaining mtigating circunstances are culled from
testimony from M. Bl ake’s famly, evidence of his
character, and his reputation. While M. Blake’s chil dhood
was described as positive by his nother, Naoni Blake, his
ol dest sister and brother described an environnment with no
stable father figure and an absent nother. M. Blake's
not her was often gone fromthe famly while working. The
children were fathered by several nmen. The ol dest sibling,
Vontrice Brown, was often left in charge. She renenbered
that M. Blake was often hungry. Al'l the siblings agreed
that M. Blake assunmed the role of the protector in the
famly. M. Blake would watch and care for his younger
si bl i ngs.

M. Blake's brother Janes “Kenny” Blake, noted that
only paternal influence |led both he and M. Bl ake into
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drugs.

Al'l those who knew M. Blake testified that he was not
vi ol ent, never fought, and avoi ded confrontation.

In addition to the positive role that M. Bl ake pl ayed
in his famly, the trial court also considered M. Blake's
attitude and deneanor wth the court and judicial
pr oceedi ngs. Despite a protracted pre-trial process and
several trials, the court noted that M. Blake was at al
times respectful, cooperative, and exhibited appropriate
behavior to all.

The trial court also found M. Blake's cooperation
with the police to be mtigating. M. Blake was found to
be capable of adjusting to institutional living. The trial
court noted that throughout his pretrial incarceration, M.
Bl ake had never been disruptive or troublesonme and did not
pose a danger to the comrunity.

The trial court further found that M. Blake was very
renorseful for his actions. When considered in the
aggregate, this case is not anong the least mtigated and
i's undeserving of the inposition of a death sentence.

The third step proportionality review conpares this
case to other capital cases. This case is simlar to three
ot her cases where the death penalty was stricken- Ubin v.

69



State, |Id., at 714 So. 2d 411, Livingston v. State, 565 So.

2d 1288 (Fla. 1990), and Terry v. State, 668 So.2d 954

(Fla. 1996)
Thi s Court f ound a deat h sent ence to be

di sproportionate in Urbin, supra. At the age of 17 Urbin

and two other co-defendants planned to commit a robbery
that resulted in the death of a patron of a pool hall. One
of Ubin s co-defendant’s had chosen the pool hall as a
place to rob, believing it to be easy. After a first
failed attenpt, the three left, then returned. Urbin went
inside the building, then cane out and got a gun fromthe
co-def endant . The victim came out of the pool hall and
Ubin followed him ultimtely shooting himto death after
the man resisted. Several weeks later Ubin conmtted
additional violent crines, including arnmed robbery with a
firearm burglary with assault, and armed ki dnapping. The
trial court found three aggravating factors- prior violent
felony conviction, a nerger of in the conmssion of a
robbery/ pecuniary gain, and that the nurder was conmmtted
to avoid arrest. In mtigation the court considered
Ubin s age and his ability to appreciate the crimnality
of his conduct was substantially impaired, along wth
evi dence of parental neglect and the absence of parental
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influence in early adol escence. Ubin claimed to have
been using cocai ne and drinking on the night of the nurder.

This Court struck the avoid arrest aggravator and
reduced the death sentence premised on an 11-1 jury
reconmendation to a |Ilife sentence on proportionality
grounds. A simlar reduction of sentence is appropriate in
this case.

Like Urbin, M. Blake testified that he was using
cocai ne and other drugs on the night of the nurder. Li ke
Ubin, M. Blake grew up wth an absent nother, and
negative paternal influence in early adol escence. Li ke
Ubin, the statutory mtigator of age was found by the
trial court. In addition, the trial court in this case
found substantially nore non-statutory mtigation than
considered in Urbin.

The aggravation in the two cases is simlar- UWUhbin
commtted other violent crines around the tinme of the
murder. The pecuniary gain/in the conm ssion of a robbery
aggravator was present in both. In Urbin the nurder was
characterized as a “robbery gone bad” and the sane
characterization applies to this case. In both cases a co-
defendant who did not commt the nurder played a
substantial role in the planning and organi zati on of the
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crime. The sane rationale used by this Court to conclude
that Ubin did not deserve to be executed should be applied
to M. Bl ake.

I n Livingston the defendant was convicted of killing a

conveni ence store clerk and shooting at another patron in
the store. Livingston was al so convicted of arnmed robbery,
di splaying a weapon during a robbery, burglary, and grand
theft. On the norning of the nurder Livingston burglarized
a home, stealing the nurder weapon and jewelry. Livingston
went to the convenience store in the evening. He fired
twice at the clerk and once at a custoner in the store
before taking the cash register. The trial court found
three aggravators: prior violent felony, nurder conmtted
during an arned robbery, and nurder comrmtted to avoid
arrest. In mtigation the trial court found age (Livingston
was 17), and a non-statutory mtigation of his unfortunate
home |ife and upbringing. Evi dence indicated that
Livingston was neglected by his nother, beaten by her
boyfriend, and that he used cocaine and marijuana. Thi s
Court struck the avoid arrest aggravator, and remanded for
the inposition of a life sentence.

The aggravation in Livingston is not mar kedl y

different fromthat present in this case. Livingston
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personally killed the «clerk, shooting her twce, and

wounded a second person after he indicated that he was

going to “get” the person in the back of the store.
Wthout doubt Livingston intended to shoot and kill two
people. In contrast, in this case the evidence captured on

the video tape indicated that M. Blake fired from surprise
wi thout any confrontation with M. Patel. M. Blake did
not harm a second individual in this case

Wiile M. Blake was convicted of the prior nurder, he
was al so found to have not w elded the weapon in that case.
In contrast, Livingston clearly shot and intended to kill a
second person.

The mtigation in this case is simlar to that in
Li vi ngst on. In both cases there was evidence of drug
abuse, as well as alcohol abuse in this case. In both
cases, the nother was |argely absent. In both cases age
was determned to be a statutory mnmitigator. This case

contains additional mtigation not present in Livingston-

M. Blake’'s renorse, his strong positive ties to his
famly, his positive behavior, and his lack of dangerous to
the institutional conmmunity. Thus, the inposition of a

life sentence in Livingston supports the inposition of a

|life sentence in this case.
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Finally, in Terry v. State, 668 So.2d at 954, the

def endant was convicted of killing a female attendant of a
gas station. Terry and his co-defendant Fl oyd had engaged
in commtting a series of arned robberies before the
mur der . Terry was overheard to say “Don’t nove or | wll
shoot” by the victims husband just before the gun was
fired. The trial court found two aggravating factors-
prior felony conviction and a nerger of the pecuniary
gai n/comm ssion of a robbery. Terry waived the no
significant prior crimnal history mtigating circunstance
and the trial <court rejected Terry's age of 21 as
mtigating. No statutory mtigation was found and the
trial court rejected nmuch of what was characterized a
“mnimal non-statutory mitigation”.

This Court reversed, again referring to this crine as
a “robbery gone bad”. The opinion notes that although the
mtigation was not extensive, it showed that Terry was a
good famly man, that he lived in poverty, and that there
was sone enot i onal / devel opnent al deprivation in
adol escence. Simlarly, in this case it was established in
mtigation that M. Blake lived in a lowincome single
parent honme, that in adolescence he lived in a drug-
infested area with his half-brother’s father, and that he
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was a good person within his famly. In addition to the
sane mtigation as present in Terry, other mtigation was
al so present in M. Blake's case. Significantly, the age
mtigator rejected in Terry was found in this case.

This Court further found the aggravation in Terry was
not extensive- noting that the prior violent felony
aggravator stemmed from Terry’'s conviction for offenses
that Floyd had actually commtted, just as in this case
where the prior violent felony was actually commtted by
sonmeone other than M. Blake. This Court took special note
that this fact was in contrast to and justified a different
result from those cases where the defendant actually
commtted the prior offenses, including a prior hom cide.
Under Terry, a life sentence is warranted in this case.

One additional aspect of this case that nust be
considered by this court is the sentence and relative
culpability of +the co-defendant, Richard G een. The
relative culpability of a co-defendant is one factor a
court nust evaluate in deciding whether to inpose a death
sentence and whether that sentence is proportional if there

are nultiple perpetrators. Chanberlain v. State, 881 So.2d

1087 (Fla. 2004). Cenerally, the relative culpability of
the parties is a consideration in sentencing, and the
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di sparate treatnment of an equally cul pabl e co-defendant nay

render a disproportionate sentence. Shere v. Moore, 830

So.2d 56, 60 (Fla. 2002). The trial judge' s determ nation
regarding a co-defendant is a finding of fact and nust be
supported by conpetent, substantial evidence. Br ooks .
State, 918 So.2d 181 (Fla. 2005).

The trial judge's finding that Geen’ s participation
in this crine was deserving of little to no consideration
and did not mtigate against the inposition of a death
sentence is error. The sentencing order fails to provide
conpetent, substantial evidence to support the finding and
the facts at trial do not support disparate treatnent
bet ween Green and M. Bl ake.

The evidence at trial established that M. Bl ake was
from Lakel and and Green was from Wnter Haven. M. Geen
and “Red Man” targeted Del’s as a place to rob, believing
it to be “easy”. Green drove the three nen to Del’s.
Descriptions of the nman seen fleeing from Del’s by M.
Al derman and Donovan Steverson matched that of G een (who
had dreads) and not M. Blake( who was bald). Geen drove
away fromthe crine scene. G een unequivocally disposed of
t he nmurder weapon. While the jury convicted M. Blake of
bei ng the shooter in this case, the facts al so established
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that Green was the planner and facilitator of this crine.
Wiile the jury concluded that Green was not the trigger
man, he was clearly the planner and instigator of this
crine. H's domnant role in this crine justifies a life
sentence for M. Blake as well. This is not the situation

such as was present in Evans v. State, 808 So.2d 92 (Fla.

2001), where the death sentence was found to be
proportional. In Evans the co-defendant received a life
sentence and Evans received a death sentence. Evi dence

establ i shed that Evans was both the shooter and the planner
of the offense. Thus, the disparate treatnment of G een
justifies a life sentence in this case.

Geen’'s role in the death of Kelvin Young cannot be
overl ooked. The jury specifically found that M. Bl ake was
not the shooter. Descriptions of the killer matched that
of Green and his sister’s car was identified at the scene.
Green was the person who disposed of the gun used to kill
both Kelvin Young and M. Patel. Under the totality of the
circunstances, it is inappropriate for Geen to receive a

life sentence while M. Bl ake recei ves death.
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CONCLUSI ON

Based upon the forgoing argunents, citations of |aw,
and ot her aut hority, the Appellant, Har ol d Bl ake,
respectfully requests that this Court reverse this case for
a new trial. Aternatively, M. Blake requests that this
Court reverse the sentence of death and direct that a

sentence of life in prison be inposed.
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