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PRELI M NARY STATEMENT

Appel l ant, Anthony A. Spann, Defendant below, wll be
referred to as “Spann” and Appellee, State of Florida, will be
referred to as “State”. References to the appellate records are:

1. “ROA” for the record on direct appeal

2. “PCR for the postconviction record and

3. “S” before the record cite for supplenental materials.

Each wll be followed by the appropriate volune and page

nunber(s). Spann’s initial brief will be notated as “IB.”

STATEMENT OF THE CASE AND FACTS

On Decenber 16, 1997, both Defendant, Anthony A. Spann,
(“Spann”), and co-defendant, Lenard Janes Philnore (“Philnore”),
were indicted for the Novenber 14, 1997 first-degree nurder of
Kazue Perron; conspiracy to comrit robbery with a deadly weapon
(bank robbery); carjacking with a deadly weapon; ki dnapping; and
robbery with a deadly weapon; and grand theft. The trials of
Phil nore and Spann were severed June 23, 1999 and Spann's trial
commenced May 15, 2000. On May 24, 2000, the jury convicted

Spann as charged. See Spann v. State, 857 So.2d 845, 850, 925

(Fla. 2003). Follow ng the verdict, Spann waived both the
presentation of mtigation and a penalty phase jury. Id. On
June 23, 2000, he was sentenced to death. See Spann, 857 So.2d
at 858. Spann chose not to seek certiorari review with the

United States Suprene Court.



| nstead, on August 2, 2004, Spann filed a notion for
postconviction relief pursuant to Florida Rule of Crimnal
Procedure 3.851 with a supporting appendix, to which the State
responded with appendix. (PCR 6-11 569-1210, 1211-1492).
Subsequently, the pleading was anended three tinmes, wth the
first amendnent being filed on or about October 15, 2004 and the
State responding on Cctober 25, 2004. (PCR 12 1493-1559, 1560-

1623). During the Decenber 9, 2004 Huff v. State, 622 So.2d 982

(Fla. 1992)/ Case Mnagenent Hearing (PCR 1 28-53; PCR 1624-25)

Spann el aborated upon his Claim 3 addressed to the effectiveness
of penalty phase counsel in advising Spann about the mtigation
avai |l abl e which, he asserted, in turn inpacted his decision to
wai ve mtigation and to waive the penalty phase jury. Spann was
granted the opportunity to plead this claim nore fully (PCR 12
1639-41). Such anmendnent was filed on or about January 3, 2005,
followed by his verification signed on January 6, 2005 and the
State responded on January 19, 2005. (PCR 12 1645-68) Spann’s
final anmendnment, filed on or about March 9, 2005, added | egal

clainms addressed to the constitutionality of the death penalty.
(PCR 12 1679-92). On March 22, 2005, the State filed its
response. (PCR 13 1695-1769) An evidentiary hearing was held on
March 30 and 31, 2005, during which the court took evidence on
all of Spann’s clains of ineffectiveness of counsel except for

Claim 6, and the three purely legal 1issues challenging the



constitutionality of the death penalty. (PCR 2-5 63-568). Post-
hearing witten <closing argunments were submtted by Spann
(PCR 13 1831-54; PCR 14 1947-72) and the State. (PCR 14 1855-
1945) . On July 1, 2005, the court denied relief on all of
Spann’s clainms. (PCR 14 1973-2007) The Notice of Appeal was
filed on July 25, 2005 (PCR 14 2043).

On direct appeal, this Court found the followi ng factua
and procedural history:

On Novenber 13, 1997, Anthony Spann (Spann) drove
his blue Subaru as the getaway car for the robbery of
a pawn shop. Leonard Philnore (Philnore) and Sophia
Hut chins (Hutchins) robbed the pawn shop. They took
handguns and jewelry, but little or no noney. That
evening, Spann, Philnmore, and two wonen, Keyontra
Cooper (Cooper) and Toya Stevenson (Stevenson), spent
the night in a local notel.

The next norning, on Novenber 14, 1997, while the
four were still at the notel, Cooper's friend paged
her to tell her that police were |ooking for Philnore.
Spann and Philnore decided to |eave town and pl anned
to rob a bank for the noney to do so. They planned to
use the Subaru as the getaway car from the bank
robbery. Since they assuned police would be |ooking
for the Subaru, they planned to carjack a different
vehicle to use as transportation to |eave town. They
specifically targeted a woman for the carjacking to
make it easier, and then planned to kill her so that
she could not identify themlater.

At about noon, Spann and Phil nore took Cooper and
Stevenson hone to get ready to |eave town. Spann and
Philnore then went to a shopping mall to search for a
victim Wen their attenpts failed, they went to what
Spann described as "a nice neighborhood" where they
spotted a gold Lexus wth a woman driver. They
followed her to a residence. Wien she pulled into the
driveway, Philnore approached her, asked to use her
cell phone, then forced her back into the car at



gunpoi nt .

Philmore rode in the Lexus with the victim Kazue
Perron, and Spann followed in the Subaru. The victim
was nervous and crying. She offered Philnore her
jewelry, which he took and then later threw away
because he was afraid it would get him in trouble.
They drove down an isolated road, and when they
st opped, Spann notioned to Philnore, a notion which
Phil nore understood to nean that he should kill the
woman. Philnore told the victimto go to the edge of a
canal, but according to him the wonan instead cane
toward him Philnore testified that he shot her in the
forehead using a gun he had stolen the day before from
the pawn shop. Philnore picked up the victinis body
and threw it into the canal, and got blood on his
shirt.

Phil nrore and Spann |left together in the Subaru to
rob a bank. In the car, Philnore took off his bl oody
t-shirt, which was |ater recovered by police, and put
on Spann's t-shirt. Philnmore went into the bank,
grabbed approxinmately one thousand dollars cash from
the hand of a custoner at the counter, and got back
into the passenger's side of the blue Subaru. As
pl anned, Spann and Phil nore abandoned the Subaru and
pi cked up the Lexus. They then went to pick up Cooper
and Stevenson.

Stevenson testified that between 2:30 and 3:00
that afternoon, Spann and Philnore picked her up in
the Lexus. They picked up Cooper, then headed back to
Sophi a Hut chi ns’ house. St evenson and Cooper
guestioned Philnore and Spann about the car and they
were told not to worry about it.

Before they reached Hutchins' house, at around 3:15
p.m, Oficer WIllie Smth, who was working undercover
for the West Pal m Beach Police Departnent, saw Spann
driving the gold Lexus. Smth knew Spann had an
outstanding warrant so he signaled surveillance
officers, who began to pursue him Spann tried to
outdrive the police and a chase began at speeds of up
to 130 mles per hour through a residential
nei ghbor hood. They drove onto the interstate, and the
police lost Spann. Eventually the Lexus blew a tire
and went off the road at the county line. A



not orcyclist saw the Lexus drive off the road and four
people get out and run into an orange grove. The
notorcyclist called 911 on his cell phone.

The grove owner was working with a hired hand
that day trapping hogs in the grove. He saw people
conme into the grove fromthe road and later identified
one of the nen as Spann. The grove owner heard a
hel i copter overhead and saw that the nen had guns. He
told themto hide in the creek brush, then he called
911. The grove owner nmet troopers by the road and
hel ped search for Spann and the others. Six hours
after the manhunt began, Spann, Philnore, Cooper and
Stevenson were found in the grove. Days later, the
grove owner found a gun and beeper in the water near
the creek brush where the four were hiding. Police
recovered a second gun in the sanme water.

Spann and Philnmore were both indicted on the
charge of first-degree nurder, but their trials were
severed. Spann was also indicted for the crines of
conspiracy to commt robbery with a deadly weapon,
carjacking with a deadly weapon, kidnapping, robbery
wth a deadly weapon, and grand theft. Philnore was
tried first and convicted of first-degree nurder. See
Philmore v. State, 820 So.2d 919 (Fla.2002), cert.
denied, 537 U.S. 895, 123 S. C. 179, 154 L.Ed.2d 162
(2002). Before his sentencing phase trial, Philnore
testified for the State against Spann. Philnore was
eventually sentenced to death and the conviction and
sentence were affirmed on appeal. See id.

As for Spann, the jury returned verdicts of
guilty on each count, including the first-degree
nmurder of Kazue Perron. Spann waived both the
presentation of mtigating evidence and a jury
advisory recomendation. The trial court conducted
hearings on these matters, found that Spann's deci sion
was made knowi ngly and intelligently, and discharged
the jury. Defense counsel proffered -evidence in
mtigation, and the State presented three witnesses in
support of certain aggravating circunstances. The
parties filed sentencing nenoranda, and the trial
court conducted a Spencer hearing. The trial court
then sentenced Spann to death for first-degree nurder;
fifteen years for conspiracy to conmmt robbery with a
deadly weapon; life for carj acki ng; life for



ki dnapping; life for robbery with a deadly weapon; and
five years for grand theft.

Spann, 857 So.2d at 849-51 (footnote omtted).

Spann raised seven issues on direct appeal. Each was
rejected in this Court’s April 3, 2003 opinion. In his notion
for rehearing, Spann challenged the rulings on Points Il, V, and
VI. He argued in Point Il that the record denonstrated counse

did not fully investigate mtigation because the Presentence
| nvestigation Report (“PSI”) cited mitigation not proffered by
counsel. His challenge to Point V was that this Court required
preservation of the issue. The challenge to Point VI was that
this Court did not recognize that the trial court had not
considered Spann’s drug use, unhealthy relationship with his
not her, need for an appropriate mal e role nodel ,
institutionalization as a juvenile, and |low |evel of education

Only the challenge to Point V was accepted and a revi sed opinion
was issued October 16, 2003. In that opinion, this Court
resol ved Spann’s appellate clains as follows:

Point | — whether there was error in ruling handwiting
anal ysis satisfies the Frye standard and in permtting testinony
that certain handwiting sanples showed evidence of intentiona
distortion so as to prevent conparison. Although the issue was
found unpreserved, Spann, 857 So.2d at 852, this Court found:

Fl ori da does not foll ow Daubert. Florida courts follow
the test set out in Frye v. United States, 293 F. 1013



(D.C.Gr. 1923). ... Courts will only utilize the Frye
test in cases of new and novel scientific evidence....

Forensic handwiting identification is not a new or
novel science. ... In 1993, the United States Suprene
Court decided Daubert, which interprets a federal rule
of evidence and is not binding on the states....

Because expert forensic handwiting identification

is not new or novel, Frye has no application.
Therefore, even if the issue Spann raises here had
been properly preserved for review, it would be

wthout nerit. The Frye hearing in this case was
limted to the issue of whether the expert could
testify that Spann distorted or di sguised his
handwiting. The trial court properly admtted the
testi nony.
Spann, 857 So.2d at 852-53.
Point Il — whether the court erred in failing to follow the
procedures adequately wth respect to Spann's waiver of

mtigation. In finding the dictates of Koon v. Dugger, 619

So.2d 246 (Fla. 1993) were net, this Court concl uded:

Def ense counsel notified the court on the record that
Spann did not wish to present mnmtigating evidence.
Spann told the court that he had been thinking about
this decision since he was in jail in 1997. On two
Separate occasions-- at the tinme Spann waived his
presentation of mtigation and again when he waived a
jury at the penalty phase--the trial judge inquired in
detail, and defense counsel indicated on the record
what the mtigating evidence would be if it were
presented. The court inquired whether Spann's decision
was agai nst the advice of counsel, and counsel said it
was. The court inquired directly of Spann whether he
wi shed to waive mtigation and whether he understood
the consequences of a waiver. The defense also
submtted a witten sentencing nenorandum and the
court ordered a presentence investigation. The judge
heard penalty phase argunents and conducted a Spencer
hearing. During the proceedings, Spann maintained his
position that he did not wsh to be present for the



penalty phase and did not wish to present mtigation
or even to have a penalty phase jury.

Spann argues that his counsel did not thoroughly
indicate the mtigation that existed in the record.
The trial court solicited both statutory and
nonstatutory mtigating evidence from defense counsel.
Def ense counsel advised the court that Spann was an
acconplice with a relatively mnor role in the nurder
that Spann's nother, sister, and brother would testify
that Spann was a good son and brother when he was a
young man, and that at sone point, Spann fell in wth
a bad crowd. Counsel also submtted that prison
records show that Spann would be capable of living in
an open prison environnment wthout being a threat to
hinmself or anyone else. Counsel indicated that a
mental health expert was hired to exam ne Spann, but
Spann failed to cooperate. The trial court questioned
counsel as to what evidence they sought to present as
a result of the nental health evaluation. Counsel also
stated that they examned school records, social
records, and crimnal records, and that they nmet with
Spann's famly. The trial court specifically inquired
about potential mtigating evidence discovered after
neeting with Spann's famly nenbers. The trial court
acted cautiously, followed the requirenents of Koon,
and conducted a colloquy simlar to that in Overton,
whi ch was approved by this Court. The trial court did
not abuse its discretion when it granted Spann's
request to waive presentation of mtigation. ... The
record supports the trial court's finding that Spann
acted knowingly and intelligently when he waived
presentation of mtigation, and that he did so on his
own accord and not because his counsel failed to
adequat el y i nvesti gate exi sting or avai |l abl e
mtigati on. Because there was no abuse of discretion
relief is hereby denied.

Spann waived the presentation of mtigation,
argued that the trial court did not consider all of
the mtigation, and now argues that the mtigation the
court did consider and found to exist was not given
sufficient wei ght . The  “wei ght assigned to a



mtigating circunstance is wthin the trial court's
discretion and subject to the abuse of discretion
standard.” Elledge v. State, 706 So.2d 1340, 1347
(Fla. 1997) (finding trial court did not abuse its
discretion in providing weight to the mtigating
ci rcunst ances because the Court could not “say that no
reasonable person wuld give this circunstance
[little] weight in the calculus of this crine”);
accord Huff v. State, 569 So.2d 1247, 1249 (Fla. 1990)
(“[D]iscretion is abused only where no reasonable man
woul d take the view adopted by the trial court.”).

Spann argues that the trial court abused its
discretion in assigning weight to three of the
mtigating circunstances: that Spann was a good son,
good brother, and good student (little weight); that
Spann had a good jail record (sone weight); and that
Spann was a good husband and father (slight weight).

As stated above, it is well-settled law that it
is wthin the discretion of the sentencing court to
assign relative weight to each mtigating factor, and
the sentencing court's finding will not be disturbed
absent a show ng of abuse of discretion. See Trease v.
State, 768 So.2d 1050, 1055 (Fla. 2000); see also
El l edge v. State, 706 So.2d 1340, 1347 (Fla. 1997). In
this case, the trial court evaluated the nonstatutory
mtigation based on the information available in the
record. If there was other information the trial court
could have used to evaluate a potential mtigating
factor, the defendant refused to present it.
LaMarca v. State, 785 So.2d 1209, 1216 (Fla. 2001)
(“Because appel | ant waived the presentation of
mtigating evidence, he cannot subsequently conplain
on appeal that the trial court erred in declining to
find mtigating circunstances that mght otherw se
have been found....”) It is illogical to accept the
defendant's argunent on appeal that a mtigating
factor should have been found or greater weight shoul d
have been assignhed based on evidence the defendant
failed or refused to subnmt. Spann tied the hands of
his trial counsel by refusing to allow any evidence in
mtigation, and now argues the trial court should have
sought a nore detailed proffer concerning mtigation
The trial court did not abuse its discretion. Thus,
this claimdoes not warrant a new penalty phase trial.




Spann, 857 So.2d at 853-54, 859-60 (enphasis supplied).

Point Ill — whether the court erred in finding Spann had
freely, voluntarily, and knowi ngly waived his penalty phase jury
and abused its discretion by allowing Spann to waive the

advisory jury. Based on Giffin v. State, 820 So.2d 906, 912-13

(Fla. 2002), this Court concluded Spann was foreclosed from
chal  enging the voluntariness of his waiver of the penalty phase
jury as he had not sought to w thdraw his waiver bel ow

Point IV — whether the court inproperly used Spann’s
conviction for msdeneanor battery as an aggravator of prior
violent felony. 1In rejecting the claim this Court reasoned:

The State presented testinony from the driver of
the vehicle into which Spann shot several tines, as
well as the judgnent and sentence. The State also
presented testinony from the hom cide investigator who
testified that Spann shot a nman in 1997, and
subsequently pleaded guilty to manslaughter. Either
one of these crines alone would support the finding of
this aggravating circunstance. |If there was any error
in relying on the prior crime of battery to support
this aggravating circunmstance, it was harn ess since
Spann had two other prior felony convictions involving
t he use of violence to anot her person...

Al though the trial court did not specifically
indicate the weight given to the battery conviction,
it is clear from a close reading of the sentencing
order, especially that portion discussing the first
nonstatutory mtigating factor, that the  Dbattery
conviction was given only sonme weight. The trial court
considered the fact that the defendant was a juvenile
when the battery incident occurred and found this to
be a mtigating factor. Relief is not warranted on
this issue.

Spann, 857 So.2d at 855-56.

10



Point V — whether the court inpermssibly doubled the
aggravating factors of felony murder (kidnapping), pecuniary
gain, and avoid arrest. After noting “the facts of a case may
support multiple aggravating factors ‘so long as they are
separate and distinct aggravators and not nerely restatenents of
each other.’” Spann, 857 So.2d at 856, this Court reviewed each
aggravator before denying relief upon finding “[t]he three
aggravators are based on separate and distinct aspects of the
crimnal enterprise and were properly found.” 1d., at 857.

Point VI — whether the court failed to consider and weigh
all mtigation contained in the record. This Court reasoned:

Mtigating evidence nust be considered and

wei ghed when it is contained anywhere in the record,
to the extent it is uncontroverted and believable.
This requirenent applies with equal force when the
def endant asks the court not to consider mtigating
evi dence, as Spann did in this case. C The
sentencing court nust "expressly evaluate in its
witten order each mtigating circunstance proposed by
the defendant.” ... However, because nonstatutory
mtigation is so individualized, the defense nust
share the burden and identify for the court the
specific nonstatutory mtigation it is attenpting to
establish. ..

Spann clains there are nineteen itens of
mtigation supported by the record that are believable
and uncontroverted, including: (1) Spann was capable
of living in a prison population wthout serious
difficulty or doing harmto another; (2) at a certain
age Spann cane under the influence of a bad crowd; (3)
avai l able nental health mtigation; (4) school
records; (5) social records; (6) Spann's crimnal
hi story records; (7) Philrmore's crimnal hi story
records; (8) Spann was in a car accident in 1989 or
1990; (9) Spann's drug use during the episode; (10)

11



Spann's low level of education as referenced in the
PSI; (11) Spann's skills as a welder; (12) Spann's
current or nost recent enployer is unknown; (13) Spann
left honme at an early age; (14) Spann had an unstable
residential history; (15) Spann has two other children
besides the one referenced in the sentencing order;
(16) Spann has sinus and hayfever problens; (17) Spann
has an unhealthy relationship with his nother; (18)
Spann needed an appropriate nmale role nodel; and (19)
Spann was institutionalized as a juvenile.

In the sentencing order, the trial court stated:

The defendant has affirmatively waived
all evidence of mtigation, hence none was

presented. However, the Court w Il consider
the proffered non-statutory mtigation as
wel | as all mtigation in the record
including any and all mtigation as set

forth in the PSI.

The trial court then considered and weighed the
mtigating evidence that was established in the
record. The trial court found no statutory mtigation
but specifically found the followng nonstatutory
mtigation: (1) the defendant had been a good son
according to his nother, a good brother according to
his siblings, and a good student up to a point (little
weight); (2) the defendant was not the person who
fired the fatal shots in the nurder for which he is to
be sentenced (very little weight); (3) the defendant
is capable of living in a prison population wthout
serious difficulty or doing harm to another (sone
weight); (4) the defendant's wife would testify that
he was a good husband and fat her (slight weight); and
(5) the PSI reflects that the defendant's father was
shot to death when the defendant was two to four years
ol d (noderate weight).

Spann argues that all mtigating evidence, even
if it was not explicitly proffered but contained
somewhere in the record, should have been individually
listed in the sentencing order and di scussed. Evidence
is mtigating if, in fairness or in the totality of
the defendant's life or character, it may be
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considered as extenuating or reducing the degree of
nmoral culpability for the crinme commtted.

Many of the itenms Spann now lists as mitigation
were considered by the trial court and were included
in the trial court's discussion of mitigation in the
sentencing order. For exanple, the sentencing court
found that Spann was capable of living in a prison
popul ation without serious difficulty, and gave this
nonstatutory mtigator sone weight. The sentencing
court also discussed Spann's assertion that at sone
poi nt he cane under the influence of a bad crowd. The
sent enci ng court ref erenced t he present ence
investigation report, which would have included facts
such as Spann's low |level of education. Furthernore,
the transcript indicates that the judge specifically
i nqui red about Spann's school records, social records,
and crimnal history records, as well as any
mtigation that would be revealed through a nental
health evaluation. Qher items Spann now lists as
mtigation are not extenuating or do not reduce the
degree of noral culpability for the crinmes commtted.
For exanple, the evidence fails to show that Spann's
alleged history of sinus and hayfever problens is
mtigating. Likew se, Spann's skills as a welder, the
fact that he left honme at an early age, and his
unstable residential history are not extenuating and
do not reduce the degree of noral culpability for the
crime commtted. We find that the mtigating evidence
was properly considered and weighed by the trial
court, and we therefore deny relief on this issue.

Spann, 857 So.2d 857-59 (citations omtted).

Point VIl - whether the court abused its discretion with
respect to the weight assigned to the mtigators. Rejecting the
i ssue, this Court reasoned:

Spann waived the presentation of mtigation, argued

that the trial court did not consider all of the

mtigation, and now argues that the mtigation the

court did consider and found to exist was not given
suf ficient weight.
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In this case, the ¢trial court evaluated the
nonstatutory mtigation based on the information
available in the record. | f there was other
information the trial court could have wused to
evaluate a potential mtigating factor, the defendant
refused to present it. ... It is illogical to accept
the defendant's argunment on appeal that a mtigating
factor should have been found or greater weight should
have been assigned based on evidence the defendant
failed or refused to submt. Spann tied the hands of
his trial counsel by refusing to allow any evidence in
mtigation, and now argues the trial court should have
sought a nore detailed proffer concerning mtigation
The trial court did not abuse its discretion. Thus,
this clai mdoes not warrant a new penalty phase trial.

Spann, 857 So.2d at 859-60.

Proportionality - |Independently, this Court found Spann's
deat h sentence proportional. Spann, 857 So.2d at 860.

In his postconviction notion, Spann raised several
allegations of ineffectiveness of guilt and penalty phase
counsel as well as clains that the death penalty was
unconstitutional. An evidentiary hearing was held on the
follow ng ineffectiveness clains identified in the notions as
"Factual Cains": Claiml — failing to object to the racial nake
up of the jury, Claim2 — failing to conduct a thorough penalty
phase investigation; Caim3 — failing to advise Spann of all
available mtigation evidence before permtting him to waive
mtigation and for not advising Spann to withdraw his waiver of

his penalty phase jury; Caim 4 - failure to object to

prosecutorial msconduct in referring to the prosecutor’s
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grandnother; Claim5 — failing to challenge co-defendant Lenard
Philmore’s multiple confessions pre-trial and his testinony
during the trial; daim 7 - failing to advise Spann not to
testify, and Claim8 — failing to present evidence in support of
an alibi defense. (PCR 2 - PCR5; PCR 12 1493-1559, 1645-68,
1679-92). In support of his clains, Spann called Robert Udell,
Esq. (“Udel I ™), Dr. Andrew Scananeo, Wllie Anma Brown
(“Brown”), Rory Little, Esq. (“Little”), Leo Spann, Dr. Fred
Petrilla, Yolanda Spann, and Dr. Bill Msmn. (PCR 2 - PCR5).
The court concluded neither counsel rendered ineffective
assistance in the guilt or penalty phases. Further, the court
rejected the claim of nental health problens having any inpact
on Spann's decision making ability, and concluded Spann had not
established additional mtigation which would prove prejudice

under Strickland v. Washington, 466 U S. 668 (1984) regarding

his sentence or trial nental health experts. (PCR 14 1973-2007).
Further, a summary denial was entered on the follow ng
i ssues: Factual Claim6 - counsel was ineffective in the nmanner
he presented the defense notion for judgnment of acquittal; Legal
Claim 1l - the death penalty is not constitutional under R ng v.

Arizona, 122 S.Ct 2248 (2002) and Blakely v. Wshington, 124

S.Ct. 2531 (2004); Legal Cdaim?2 - the death sentence viol ated

the Ei ghth Anendnment under Enund v. Florida, 458 U S. 782 (1982)

and Tison v. Arizona, 481 U S. 137 (1987) because Spann was not
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the actual shooter; and Legal Claim 3 - the death sentence is
unconstituti onal because the aggravating and mitigating factors
shoul d have been alleged in the indictnent. (PCR 14 1973-2007)

Thi s appeal foll ows.
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SUMVARY OF THE ARGUMENT

ISSUE | — Spann received effective assistance from his
counsel as found by the trial court. The court’s factual
findings are supported by substantial, conpetent evidence, and
the appropriate |law was applied. Counsel decisions were nmade
after proper investigation of the facts and wtness accounts
with regard to: (A) presenting an alibi defense; and (B)
deciding not to highlight Philnore’s multiple confessions

ISSUE I (C) and ISSUE Il — The trial court properly denied
postconviction relief based on the evidence produced and trial
record. The proper |law was applied and the record supports the
finding that Spann did not receive ineffective assistance of
counsel regarding the investigation and |egal advice upon which
the decision to waive mtigation was based. There was no
conpetent, substantial evidence that Spann was suffering from a
mental condition or was nmisadvised to the point that his waiver
of mtigation was not know ng and voluntary. This Court should

affirmthe denial of postconviction relief.
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ARGUMENT
| SSUE |

THE COURT PROPERLY REJECTED SPANN' S CLAI M OF
| NEFFECTI VE ASSI STANCE W TH RESPECT TO AN
ALI BI DEFENSE, CHALLENG NG CO- DEFENDANT
PH LMORE S TESTI MONY W TH PRI OR CONFESSI ONS
AND |INVESTIGATION OF MTIGATION AND THE
WAI VER OF A M TI GATI ON CASE. (restated)

Spann asserts his counsel was deficient in three areas

which prejudiced his case under Strickland v. Washington, 466

U S. 668 (1984). According to Spann, his counsel: (A) failed to
call Leo Spann (“Leo”), Spann’s cousin, as an alibi wtness or
to object to the State’'s alleged bolstering of the testinony of
Spann’s Great-aunt, WIllie Alma Brown (“Brown”); (B) failed to
Philnmore’s credibility based on his nultiple “conflicting”
police confessions; and (C) failed to advise Spann of all of the
possi ble mtigation avail able before Spann waived his mtigation
case and counsel failed to withdraw the waiver. (1B 44, 55, 61).
The trial court conducted an evidentiary hearing on these clains
and rejected each based upon substantial conpetent evidence as

wel | as the proper application of Strickland.

It is the State’s position that postconviction relief was
deni ed properly. As the trial court found, wth respect to the
use of Leo as an alibi wtness to support Spann’s police
statement, his decision regarding the State’'s argunent allegedly

bol stering Brown, and decision not to use Philnore’s nultiple

18



police confessions against him Spann’s counsel, Robert Udell
(“Udel 1 ") rendered effective assistance. The alibi offered by
Leo would not assist Spann, Brown’s testinony was rendered
neutral through Udell’s cross-exam nation, there was no basis to
challenge the State’s closing argunent regarding Brown, and
Udel | nade a reasoned decision not to cross-exam ne Philnore on
his multiple confession. Further, the record supports shows
that Udell considered each area of contention, investigated the
different options, and made tactical decisions. This Court
shoul d affirmthe denial of postconviction relief.

The standard of review for ineffectiveness clains follow ng
an evidentiary hearing is de novo, wth deference given the
court’s factual findings. “For ineffective assistance of counse
clainms raised in postconviction proceedings, the appellate court
affords deference to findings of fact based on conpetent,

substantial evidence, and independently reviews deficiency and

prejudi ce as m xed questions of |law and fact.” Freeman v. State,
858 So.2d 319, 323 (Fla. 2003).

: we review the deficiency and prejudice prongs as
m xed questions of |law and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute
its judgnent for that of the trial court on questions
of fact and, likewse, on the credibility of the

wi tnesses and the weight to be given to the evidence.
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Arbel aez v. State, 889 So.2d 25, 32 (Fla. 2005)?

To prevail on an ineffectiveness claim the defendant mnust
prove (1) counsel’s representation fell below an objective
standard of reasonableness, and (2) but for the deficiency,
there is a reasonable probability the result of the proceeding

woul d have been different. Strickland, 466 U S. 688-89.

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires showing that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

t he def endant bears t he bur den of provi ng counsel ' s
representation fell bel ow an obj ective standard of
reasonabl eness, was not the result of a strategic decision, and
that actual, substantial prejudice resulted fromthe deficiency.

See Strickland; Ganble v. State, 877 So.2d 706, 711 (Fla. 2004).

In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

Court reiterated that the deficiency prong of Strickland

requires the defendant establish counsel’s conduct was “outside

! Reed v. State, 875 So.2d 415 (Fla. 2004); Davis v. State, 875
So.2d 359, 365 (Fla. 2003); State v. Riechmann, 777 So. 2d 342
(Fla. 2000); Sinms v. State, 754 So. 2d 657, 670 (Fla. 2000).
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the broad range of conpetent performance under prevailing

prof essi onal standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, *“judicial
scrutiny nust be highly deferential;” “every effort” nust *“be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”
and “evaluate the conduct from counsel's perspective at the

time.” Strickland, 466 U. S. at 689; Davis, 875 So.2d at 365. In

assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U.S. at

688-89. The ability to create a nore favorable strategy years

| ater does not prove deficiency. See Patton v. State, 784 So.2d

380 (Fla. 2000); Cherry v. State, 659 So.2d 1069 (Fla. 1995).

“A court considering a claim of ineffectiveness of counsel need
not nake a specific ruling on the performance conmponent of the
test when it is clear that the prejudice conponent is not

satisfied.” Maxwell v. Wainwight, 490 So.2d 927 (Fla. 1986).

Expoundi ng upon Strickland, the Suprenme Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland' s performance standards, we enphasize that
Strickland does not require counsel to investigate
every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require

defense counsel to present mtigating evidence at
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sentencing in every case. Both conclusions would

interfere wth t he "“constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the rmuch nore

limted principle that "strategic choices nade after
|l ess than conplete investigation are reasonable" only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nust be directly
assessed for reasonabl eness in all the circunstances."

Wggins, 539 U. S at 533. FromWIllians v. Taylor, 529 U S. 362

(2000), it is clear the focus is on what efforts were undertaken

and why a strategy was chosen over another. Investigation (even
non- exhausti ve, prelimnary) is not required for counsel
reasonably to decline to investigate a line of defense

t horoughly. See Strickland, 466 U S. at 690-91 (“[s]trategic

choices made after less than <conplete investigation are
reasonable precisely to the extent the reasonable professiona
judgnents support the limtations on investigation.”).

A — Counsel’s decision regarding presenting alibi wtnesses
Leo Spann (“Leo) and decision not to object to the State’s
argunent regarding WIllie Am Brown (“Brown”) were wel
i nvestigated, reasoned, and professionally sound — In rejecting
Spann’s Grounds 4 and 8 below that Udell should have called Leo
in support of his alibi defense and that he should have
chall enged the State’'s attenpted bolstering of Brown, the tria
court reasoned:

Ground 4 — Trial counsel was ineffective for failing
to object to the inproper bolstering of a State
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witness, WIllie Maw Brown.

Spann clains that counsel as ineffective for
failing to object to the inproper bolstering of State

wtness, WIllie A nm Brown, Spann’s aunt. Spann
contends that in light of counsel’s failure to present
an al i bi def ense, t he prosecutor’s st at enent

prej udi ced the outcone of the guilt phase.

Spann’s claim nust be denied for two reasons.
First, the prosecutor’s argunent does not constitute

i mproper bol stering. In Gound 8, infra, the Court
outlined the content of Spann’s alibi statenent to the
pol i ce. In the statenment, Spann told police that he

was at Brown’s house at the tinme of Perron’s nurder
but Spann also clainmed that no one saw him there and
that he did not talk to anyone while he was on Brown’s

property.

At trial Brown’s videotaped deposition was
presented by the State. At deposition Brown initially
claimed that Spann was not living in the small house
behind Brown’s main house, but Brown later admtted
that she did not know whether Spann was |iving there
because it was possible for soneone to walk to the
smal | house wi thout Brown seeing them from the porch
where she wusually sat. In closing argunent the
prosecutor remnded the jury that Spann’s aunt could
not substantiate where Spann was on the day of

Perron’s murder. The prosecutor clainmed that Spann’s
aunt could not say that Spann was living with her or
living in the small house behind the main house. I n

comrenting on the evidence the prosecutor argued:

| had a G andma Bakkedahl . She sat on her
front porch in Rochester, Mnnesota for the
| ast 20 years for her life. And I'mtelling
you what, there ain't a single thing that
went on in that nei ghborhood that she didn't
know about . And they want you to believe
that he’s com ng and going through this gate
into the back of this lady’'s house and she
never knew it. Maybe in a world where there
is no conmmon sense. That works.

( ROA. 29 3022)
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The Court finds this argunent fair conment where
Udel I had made Spann’s whereabouts an issue in closing
argunent contending that Spann was at Brown’s hone at
the time of Perron’s nurder. Further, the coment did
not amount to inproper bolstering because taken in
context, the prosecutor’s comrent was not vouching for
the credibility of Brown's testinony, or placing the
prestige of the governnent behind Brown, but was
nmerely an appeal to the jury to use their commobn sense
in considering the plausibility of Spann’'s statenent
to the police. Hut chi nson v. State, 882 So2d 943,
953-53 (Fla. 2004); Corby v. State, 630 So.2d 544, 547
(Fla. 1993). Thus, Spann has failed to denonstrate
i nproper bolstering warranting objection by counsel
required to satisfy the performance prong of the
Strickland standard. And even if the prosecutor’s
comments were objectionable, in 1ight of t he
overwhel m ng evidence presented at trial, the comments
woul d not have changed the outconme of the trial

G ound 4 nust be deni ed because there is no other
evi dence denonstrating prejudice in failing to present
an alibi defense. QGearly, Spann does not claimthat
Brown saw Spann on Brown’s property during the tinme of
Perron’s nurder. And any damage that arose from
Brown’s statenent that Spann was not staying on her
property was neutralized by Brown’ s adm ssion that
Spann could have been on her property wthout her
know edge. Further, in Gound 7, infra, the Court
found that there was not prejudice in Spann’s waiver
of his right to testify concerning his alibi. And in
Ground 8, infra, the Court found that Spann’s ali bi
was not corroborated by his brother, Leo Spann, who
was living in Brown’s honme at the tine of Perron’s
nmur der . Thus, Spann has failed to denonstrate any
prejudice to the outcone of the guilt phase required
to satisfy the second prong of the Strickland
st andar d.

Ground 8 — Trial counsel was ineffective for failing
to file a notice of alibi and for failing to present
an alibi wtness, Leo Spann.

Spann clains that counsel was ineffective for
failing to file a notice of alibi and for failing to
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present an alibi wtness, Leo Spann. Spann cont ends
t hat Leo Spann would have corroborated Spann’s
statenent to police that Spann was at his aunt’s house
in West Palm Beach at the tinme of Perron’s nurder in
| ndi antown.  Spann avers that the outconme of the guilt
phase was prejudiced because the testinony of his co-
def endant, Lenard Philnore was the only evidence that
pl aced Spann's involvenent (sic) in Perron s nurder.

To analyze whether Spann was prejudiced by
counsel’s failure to present Leo Spann to corroborate
Spann’s alibi statenment to police, the Court nust
first determine from the evidence presented at trial
the time-line of the rel evant sequence of events that
occurred on the day of Perron’s nurder, Novenber 14,
1997.

Summary of sequence of events and tine-line

The Court summarizes the sequence of events and

time-line for Novenber 14, 1997, as follows.
Phil more’ s testinony puts Spann at the scene of all of
the events. The time-line was corroborated by the

testi nony of other w tnesses.

12: 00 - 12:30 p.m - Spann and Philnore deliver
girlfriends, Toya and Kiki to their hones (ROA 22
2203; ROA. 24 2381).

12:40 - 12:45 p.m — Perron leaves for 1:00 p.m
appointnent and is never heard from again (RCA. 22
2214; 2219-21, 2224).

1:00 — 1:20 p.m — Abduct Perron in Lake Park (ROA 22
2230- 31).

1:20 — 1:58 p.m — Drive Perron’s Lexus and Spann's
Subaru to Indiantown (ROA. 22 2240-48).

- Kill Perron and hide Perron's Lexus in
| ndi ant own
1:58 p.m - Rob bank in Indiantown while driving

Subaru (ROCA. 23 2287-88).

1:58 — 2:28 p.m - Transfer to Lexus and ditch Subaru
in Indiantown (ROA 23 2307-09, 2324)

25



2:28 p.m - Spann and Philnore pick up Toya in Riviera
Beach (ROA. 23 2347-52).

2:28 — 3:15 p.m - Spann and Philnore pick up Kiki
(ROA. 24 2382-85).

- Al go to Burger King

- Al see police at Sophia' s house
3:15 ppm - Al flee police, high speed car chase
starts in Wst Palm Beach and proceeds north on

Interstate 95 (Roa.24 2395-97).

Later — Chase ends when Lexus blew a tire, eventually
all are arrested (ROA 24 2385-93).

Spann’s ali bi statenent

Spann’s alibi is inconsistent with the sequence
of events and tinme-line presented at trial. Al though
the defense did not present any testinony or evidence
at trial, Spann’s alibi cane into evidence through a
tape of Spann’s Novenber 20, 1997, statenment to
police. (ROA 27 2816-2842).

In his statenent, Spann <clains that on the
norni ng of Novenber 14, 1997, Philnore and Spann left
the Inns Motel and dropped girlfriends, Kiki and Toya,
off at their hones. Then Philnmore and Spann went to
Sophi a’ s house. Spann left Sophia s house al one and
drove the Subaru to his aunt’s house in Wst Palm
Beach. Spann stated that about five mnutes after he
arrived at his aunt’s house he noticed the Subaru was
m ssing. (ROA 27 2831) Spann assuned that Sophia had
taken the car because she had previously asked to
borrow it. Spann stated that no one saw him while he
was at his aunt’s house and Spann did not talk to
anyone while he was there. Spann contended that about
an hour |later, around 12:00 or 1:00 p.m, Philnore
pi cked Spann up at his aunt’s house. (ROA 27 2830)
Spann clains that Philnmore was driving a white Lexus.
Spann stated that it was the sane Lexus that Spann was
driving during the police chase |ater that afternoon.

In sum Spann’s alibi places Spann at his aunt’s
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house in West Palm Beach for an hour sonetine between
11: 00 a.m and 1:00 p.m, where Spann clains Philnore
pi cked him up sonetinme between 12:00 and 1: 00 p.m on
the day Perron was nurdered in Indiantown. Furt her
the alibi explains why Spann was not responsible for
t he Subaru ditched in I ndiant own.

Leo Spann’s testinmony concerning Spann’s ali bi

Spann’s brother, Leo Spann, has testified twce
concerning Sann’s whereabouts on the day of Perron’s
nmur der . Leo Spann testified at deposition on My 23,
2000, and at the postconviction hearing on March 30-
31, 2005. (ETH.l1 212-245)

At t he post convi ction heari ng, Leo Spann
explained that in 1997 he lived at the house of Wllie
Mae Brown, Spann’s aunt. Leo Spann cane to live with

Brown in 1995 or 1996, when Brown’s nenory started
failing and she could no |onger take care of herself.
Leo Spann testified that while he was living wth
Brown, Spann would sonetinmes stay in the small house
in the backyard of the main house. The small house
was set up as an efficiency apartnent. The small
house was powered by an electric cord that Spann woul d
plug into the back of the min house when he was
staying there, and would unplug when he Ileft the
property. Spann woul d access the snmall house through
the gated fence, not by comng into the main house.
It was possible for Spann to access the small house
wi t hout anyone in the main house being able to see
that he came onto the property.

Spann sonetinmes received nmail at his aunt’s
house. Leo Spann doubted that Brown knew about
Spann’s mail . The unopened mail was placed on the

television until Spann canme to collect it.

At t he post convi cti on heari ng, Leo Spann
testified that Spann canme to his aunt’s house on
Novenber 14, 1997, the day of Perron’s nurder. Leo
Spann knew Spann was there because the lights were on
in the small house between 9:00 and 10:00 a.m And
| ater that day, Leo Spann heard the gate creak between
1:00 and 2:00 p.m while he was at the telephone
checking his pager nmessages. Leo Spann | ooked out the
wi ndow and saw Spann comng onto the property.
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Fifteen mnutes later Leo Spann heard the gate squeak
agai n. Leo Spann | ooked out the w ndow again and saw
a gold Lexus or Acura parked about 20 feet away from

the house in front of an open |ot. Because of the
car’s tinted wi ndows Leo Spann could not see anyone in
the car. Leo Spann reiterated his deposition

testinmony that he did not see Philnore pick up Spann
fromhis aunt’s house on the day of Perron’s murder.

Leo Spann did not talk to Spann while he was on

t he property. Brown was watching television and did
not hear or see Spann conme onto the property. Leo
Spann did not tell Brown that Spann was on the
property.

Leo Spann’s postconviction hearing testinony
differed from his deposition testinony where he
testified that Spann came onto his aunt’s property
between 2:00 and 3:00 p.m on the day of Perron’s
murder, even though during the deposition Leo Spann
conceded that Spann could have cone onto the property
an hour earlier or later. (EHT.II 236-37) Leo Spann
clains that the tine testified to in his deposition
testinmony was in error because he was confused about
the dates and Udell had not prepared him for the
deposi tion.

In addition, Leo Spann’s postconviction testinony
differed from his deposition testinony in that Leo
Spann did not testify at deposition that he saw a gold
car parked 20 feet away from his aunt’s house on the
day of Perron’s nurder. Leo Spann attributes the
omssion to the failure of the State or Udell to
guestion him at deposition about a gold car, asking
hi m only about Spann’s Subaru.

Fi ndi ngs of fact — Corroboration of Spann’s ali bi

The Court nmakes the followng findings of fact
concerning Leo Spann’s corroboration of Spann’s alibi.
Leo Spann first puts Spann at his aunt’s house between
9:00 and 10:00 a.m on the norning of Novenber 14,
1007. Leo Spann’s statenent does not corroborate
Spann’s statement to the police that Spann spent the
ni ght of Novenber 13, 1997, at a hotel and arrived at
his aunt’s house the next norning after delivering
Toya and Kiki to their homes and after going to

28



Sophi a’ s house. Spann’s alibi would have put him at
his aunt’s house no earlier that 11:00 a.m  However,
since Kiki's testinmony had Spann dropping the girls
off between 12:00 and 12:30 p.m, by Spann’s own
sequence of events. Spann could not have gotten to his
aunt’s house before 12:00 or 12:30 p.m Ther ef or e,
the Court finds Leo Spann’s testinony that Spann was
at his aunt’s house between 9:00 and 10:00 a.m
i ncredi bl e.

Leo Spann next put Spann at his aunt’s house
between 2:00 and 3:00 p.m but later testified that
Spann canme onto the property between 1:00 and 2:00
p.m and that 15 mnutes after Spann arrived, Leo
Spann saw the gold car 20 feet away from his aunt’s
house. Leo Spann’s second statenment is contradicted
by the evidence that Philnore was seen robbing the
bank in Indiantown at 1:58 p.m So even if Philnore
had driven the gold Lexus to pick Spann up at his
aunt’s house in Wst Palm Beach over 30 niles away
from Indiantown, the Court calculates based on the
di stance testinmony presented at trial that Philnore
woul d have had to pick Spann up before 1:30 p.m or
after 2:30 p.m (ROA 27 2791-95,2842-49). If Philnore
pi cked Spann up before 1:30 p.m, Spann would be
inplicated in the tinme period of Perron's nurder
between 1:00 and 1:58 p.m. I f Philnore picked Spann
up after 2:30 p.m the facts would not fit Spann's
alibi that Philnore picked himup at his aunt’s house
between 12:00 and 1:00 p.m Therefore, Leo Spann’s
second st at ement is i nconsi st ent with Spann’ s
statement to the police and does not corroborate
Spann’s alibi.

Conclusion of law — Leo Spann’s corroboration of
Spann’ s al i bi

Leo Spann’s statenments concerning Spann’s alibi
on the day of Perron’s nurder are contradicted by
evi dence presented at trial through wtnesses to the
time-line other than Spann’'s co-defendant, Philnore.
Further, Leo Spann’s statenents are also in conflict

wth Spann’s own statenent to police. Absent
t esti nony or ot her evi dence rebutting t he
contradi ction and conflict, the Court finds that Leo
Spann’ s equi vocal statenents do not provi de

sufficiently conplete or consistent evidence to
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corroborate Spann’'s alibi. Therefore, Spann has
failed to neet his burden of showi ng that the outcone
of the guilt phase was prejudiced by counsel’s failure
to present alibi wtness, Leo Spann, required to
satisfy the second prong of the Strickland standard.
(PCR. 14 1993-95, 1998-2004) (footnotes omtted)
The court’s findings and conclusion are supported by the
evidence fromthe trial and evidentiary hearing. Li kewi se, the

| egal conclusions conform with Strickland and its progeny.

Al t hough, the thrust of the court's analysis was addressed to
the prejudice prong and the fact that the new alibi evidence did
not assist Spann's defense, the record also shows counsel
investigated this mtter fully and nade informed decisions,
thus, no deficiency was shown. The record establishes that
Udell investigated and pondered calling Leo Spann (“Le0”),
however, he determ ned that Leo would not be of assistance to
the defense given the time frane he offered. While Udell did
not contact experts to discuss Brown’ s conpetency, he did
neutralize her testinony by having her admt that she did not
know whether or not Spann was at her hone on the day in
guesti on. The record evidence refutes any value of having Leo
testify about seeing a gold car after Spann arrived at their
aunt’s home or the need to put on evidence show ng the inside of
Brown’ s hone. Udell did a thorough investigation of the alibi
defense and determined the best way to proceed was to use

Spann’s confession and cross-exam nation. Such deci sions neet
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the professional nornms  and cannot be |abeled deficient.
Furthernore, given the strength of the State’'s case, show ng
that an elderly aunt was confused about when her nephew was at
her home, or using a brother, who at best could not identify
wth certainty when he saw Spann on the day in question, no
prejudi ce has been shown. There is no reasonable probability a
different result would have been obtai ned.

At the evidentiary hearing, Udell explained that he net
with Leo at Brown’s Adans Street hone to take photographs, check
the electrical situation to determne if Spann lived in the back
shed, and to discuss the case. They also spoke a few tinmes on
t he phone and during the car ride to Leo’ s deposition, which is
Udell’s general practice to prepare wtnesses for what the
prosecutor will ask. (PCR 2 113-14, 116-18, 122-25, 158). Udell
testified he would have discussed with Leo any information he
coul d provide about Spann’s whereabouts on Novenber 14th. The
i nspection of the Adans Street property confirmed soneone could
have been living in the shed, and that they could wal k through
t he back yard w thout being seen. This was part of the defense
Udel | presented at trial. (PCR 2 124-31).

Udel | recalled that Perron’s husband testified he [ast saw

his wife alive near 12:45 p.m on Novenber 14th. The ali bi
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defense was based on Spann’s police statenment? (PCR 2 152-54)

Spann’s statenent was that Philnore arrived at Brown’s hone at
1:00 p.m driving a gold Lexus.® Leo’s deposition confirmed for
Udel |l that it was not going to help the defense. Leo stated in

hi s deposition that on Novenber 14th,* he awakened between 11: 00

a.m and noon. He saw Spann entering the back yard between 2:00
and 3:00 p.m; this was the first and last time Leo saw Spann
that day. (Defense exhibit 7 at 11-12, 15-16). Wil e Spann
would go to the back shed, he was not living there. (Defense
exhibit 7 at 13). Leo did not see Philnmore at all on Novenber
14t h; he did not see the Subaru or a Lexus. (Defense exhibit 7
at 19-20). Also confirnmed in the deposition was that, in Leo’ s
presence, Brown told the police Spann did not I|ive on her
property. Leo did not correct her at the time, and did not tell

the police of his seeing Spann. Leo tried to excuse this, by

2 Udel | recalled there was a good possibility the statement coul d
have been suppressed, however, Udel | chose not to seek
suppressi on, because the statement was the alibi defense which
could be presented even though Spann had decided not to testify.
Udel | would have sonething to point to the jury in closing to
support the alibi defense.

3 In response to the State's question on cross-exam nation, Udel
testified it would be of no assistance to the defense if Leo
were willing to testify Philnore had the Lexus at 11:30 a.m
(PCR 2 152-54). The State asked this question because the
defense witness list for the 2005 evidentiary hearing identified
Leo's anticipated testinmony to be that he saw Spann at 11:30
a.m when Philnore arrived driving a gold Lexus.

“ Initially, Leo was confused about the date in question. Wen
di scussing Novenber 13th, he was referring to Novenber 14th.
(Def ense exhibit 7 at 15-16).
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claimng Brown, Spann’s aunt, did not know Spann as Anthony
Spann only as Tony, and Leo nmay not have heard the question
(Def ense exhibit 7 at 24-26). Wth regard to the tine Leo
heard/ saw Spann enter the Adans Street property on Novenber
14th, he was “exactly sure” of the tine, but then stated it
could be an hour earlier or later (Defense exhibit 7 at 27).

G ven Leo’s deposition, Udell felt his testinony woul d not
be hel pful. This was especially true with respect to the
testinmony that Leo did not know where Spann was until 2:00 or
3:00 p.m Udel|l realized the State’s tinme-line was very tight,
and he tried to use it to Spann's advantage, yet, when he drove
the route, it seenmed to match the State’s case. (PCR 2 156-57).

Leo testified at the evidentiary hearing that he did not

di sclose to Udell Brown’s nmenory problens, although he had noved

into her hone for that reason. (PCR 3 275; PCR 4 385).
Initially, Leo said Udell did not know what he would say at the
deposition, but then admtted they discussed the alibi and in
response to Udell’s questioning, Leo disclosed he first saw
Spann between 2:00 and 3:00 p.m on Novenber 14th. Leo later
claimed the tine was earlier, “between 1:00 and 2:00.” As an
expl anation for the 2:00 to 3:00 p.m tinme given in the
deposition, Leo asserted he did not wunderstand the question
(PCR. 3 279-81, 302). Yet, Leo confirned that on severa

occasions in his deposition, he reiterated it was between 2:00
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and 3:00 p.m that he first saw Spann. It was not until the end
of Udell’s cross-exam nation, and at Udell's pronpting, that Leo
finally said the tinme-frane could possibly be 1:00 to 2:00 p.m
(PCR. 3 298-301).

Not wuntil the evidentiary hearing did Leo assert people
were able to enter Brown’s yard w thout being seen, but only
heard due to the gate squeaking. It was that noise, Leo clained
allowed himto note Spann's entry onto the property, while Brown
did not hear Spann. (PCR 3 282-83). Also, Leo noticed |ights on
in the shed near 9:00 or 10:00 a.m> on November 14th, and he saw
Spann between 1:00 and 2:00 p.m Fifteen mnutes later, Leo
heard the gate squeak again and noticed a car, a gold Lexus or
Acura parked out front (PCR 3 285-91, 303). At no time on
Novenber 14th did Leo see Philnore. Leo agreed he denied in his
deposition seeing Philnore at 3:00 or 4:00 p.m pick up Spann in
a Lexus. By way of explanation for the change in testinony, Leo
asserted the tortured explanation that he had seen the Lexus at
2:00 p.m, but because the prosecutor asked himif the car were
parked in front, and it was parked away from the house, Leo

deni ed seeing it. (PCR 3 299-303).

°® |t matters not that Leo saw |ights on in the shed that norning,
for as Spann admtted, and as Kiki, Toya, and Philnore
confirmed, they had spent the night together in a hotel and did
not part conpany until 12:00 to 12:30 p.m Mor eover, Spann
claimed in his police statenent that he did not get to Adans
Street until 12:00 to 12:30 p.m Lights on in the norning does
not further Spann's alibi defense.
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Udell also had a phone conversation and conference wth
Brown before her deposition. Al though unsure if the famly noted
any nmenory problenms with Brown, Udell was able to converse with
her and receive appropriate response, but he was aware she was
el derly and could forget things. Udell did not do any follow-up
medi cal investigation into Brown’s conpetency. (PCR 2 113-16).
Prior to Brown’s deposition, she stated she had seen Spann in
her back yard, but during the deposition, Brown changed her
account to not having seen him but he may have been there. In
Udell’s estimation, he would not be able to counter Brown's
under oath account, therefore, he successfully mnimzed her
account to beconme that Spann may have been at Brown’ s anyway.
(PCR 2 134-35, 159-60). Udell did not feel there was any need
to do followup nedical investigation of Brown, because he
believed the jury would nerely draw the conclusion Brown did not
have a recollection. Her testinony did not close out Spann’'s
al i bi defense. Udel | feared challenging Brown’ s conpetency on
the possibility she would becone nore confused, thus allow ng
the jury to conclude they could not rely on Brown for anything.
(PCR. 2 136-38, 159-65, 217).

Dr. Scananeo testified he first evaluated Brown on August

8, 2000 and again on Septenber 20, 2000.° The doctor estimated

® Spann was convicted in May, 2000, and sentenced June 23, 2000.
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Brown had been suffering from denentia for approximtely six
years. He admitted sone patients stabilize for a tine, but
w thout having seen Brown, he could not comment, vyet, was
confident Brown had noderate to advanced denentia in April,
2000. (PCR. 2 221-26).

In her evidentiary hearing testinony, Brown stated that in
Novenber, 1997, she was living on Adans Street and Spann woul d
visit her and stay in the back shed. It was Brown’s estinmation
that her nmenory was better in 2000. (PCR 2 233-37).

Based upon the foregoing, it is clear Udell investigated
the alibi defense, and nade strategic decisions based upon that
investigation. It nust be renmenbered counsel’s perfornmance is
viewed from the perspective of what was known at the tinme the

deci sion was nade; hindsight is not permtted. See Strickl and,

466 U. S. at 689 (reasoning high |evel of deference nust be paid
to counsel’s performance; distortion of hindsight nust be
limted as the standard is to evaluate perfornmance based on the
facts known at tine of trial); Cherry, 659 So. 2d at 1073
(finding standard is not how current counsel would have
proceeded in hindsight). Udel | spoke with Brown and Leo about
Spann’ s whereabouts on Novenber 14th. He also took photographs
of the hone where Spann clainmed he had been since noon on the
day of the nurder. Leo’s clear deposition testinony was that he

did not see his brother until 2:00 to 3:00 p.m This tinme-frane
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did not further the alibi defense as it was not conplete.
Clearly, Spann did not have an alibi, based on Leo’ s deposition
testinony, for the 1:00 to 2:00 p.m tine-frane when Perron was
abducted and taken to Indiantown, and only a weak, inconplete
alibi for the 2:00 to 3:00 p.m tinme. This was further undercut
by the testinony of Kiki and Toya as well a Philnore because
they agreed all were together in Wst Palm Beach at 2:30 p.m

Further, at no time did Leo see Philnore that day. Again, this

woul d not further the defense. See Reed v. State, 875 So.2d 415,

429-30 (Fla. 2004) (noting it is not ineffective assistance to
decline to present witness who would not confirmalibi); WKke v.

State, 813 So.2d 12, 18-19 (Fla. 2002) (sane); Rivera v. State,

717 So.2d 477, 484 (Fla. 1998) (rejecting claim of ineffective
assistance as witness could not support alibi). As such, Udel
did not see a purpose of presenting such equivocal testinony

from the defendant’s brother. Cf. Breedlove v. State, 692 So.2d

874, 877-78 (Fla. 1997) (holding counsel was not ineffective for
failing to present testinony of friends and famly menbers that
woul d have been subject to cross-exam nation, and therefore,
woul d have countered any val ue defendant m ght have gai ned from
favorable evidence). This is a reasonable, professiona
deci sion made after investigation.

Also, it was reasonable for Udell to forego calling Leo to

contradict his deposition testinony. It was |ogical for Udel
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to conclude that calling Leo woul d weaken the defense case based
on the jury's anticipated perception of Leo as one brother
protecting another by changing his clear deposition testinony
noting a 2:00 to 3:00 p.m tine frame to one that would fit the
def ense case. | ndeed, there was testinony from Yol anda Spann
that Leo had protected Spann while they were growi ng up. (PCR 4
377). Hence, not putting on testinony that was an inconplete
alibi, coupled with the fact Leo’s notivation for changing his
deposition testinony could further undermne his credibility,
Udel | was not deficient. Regardl ess of the decision not to
present Leo, Udell had Spann’s police statenent as alibi
evidence and the police report that a witness has seen two bl ack
males in a Lexus followed by a Subaru with two black femnales.

As a result, under a Strickland analysis, there is no prejudice

arising fromthe decision to not call Leo.

Li kewi se, not presenting photographs of the honme to support
the alibi defense was again a reasonabl e decision. First, Leo
was not able to corroborate that Spann was at the home during
the critical tinme, and Brown, |ikew se, was equivocal about
havi ng seen Spann. To decline to present photographs which
woul d not add to the alibi is not unreasonable or deficient.

Not investigating the nedical history of Brown was not
ineffective as Well neutralized her testinony. Wi | e she had

informed the police, and |ater gave a deposition, that Spann was
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not living in her back shed at the time, Udell countered this
testinmony by having her admt she did not know whether or not
Spann had been to Adans Street on Novenber 14th, and that he
could have been there w thout her knowl edge. The alibi defense
was intact through Spann’s own statenent. Mor eover, Udel |
successfully utilized hearsay testinony that Detective Car

interviewed w tness, Mjerczak, because she had reported seeing
a gold Lexus with two black males in the vicinity and near the
time of the abduction followed by a blue/gray Subaru with two
bl ack femal es (ROA 28 2875-80). This was evidence the defense
could rely upon to support Spann’s alibi that he was at his
aunt’s honme and a fermale, Sophia, had taken his Subaru. Cf.

Jennings v. State, 583 So.2d 316, 321 (Fla. 1991) (finding "It

is not negligent to fail to call everyone who nmay have
informati on about an event. Once counsel puts on evidence
sufficient, if believed by the jury, to establish his point, he
need not call every wtness whose testinony mght bolster his
position.").

Nonet hel ess, given the strength of Philnore’ s testinony,

the time-frame offered by Kiki and Toya,’ as well as Spann's own

" Kiki testified Spann drove a blue manual transm ssion Subaru
and Philnmore did not know how to drive that type of vehicle.
(ROA. 22 2198-99). On the night before the nurder, November 13,
1997, Spann and Philnore were in possession of guns (ROA 22
2199- 2200) . Between 12:00 and 12:30 p.m on Novenber 14, 1997,
the day of the crinmes, Philnore and Spann |l eft Kiki at her hone.
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statenment, there is no reasonable probability an acquittal would
have been obtained had Leo testified. Phi | nore placed Spann at
each step of this crimnal episode, from planning to execution

Moreover, Ki ki and Toya agreed that Spann and Philnore left them
by 12:30 p.m and returned for them by 2:28 p.m During this
time, near 1:00 p.m, M. Solis saw two black nmales at the
abduction scene, near 2:00 p.m Leo Gonez was al nost struck by
two black nmales driving away from the bank, and Lysle Linsley
saw Spann’s Subaru followed by a Lexus. Leo confirned he told
the State that he did not see Spann until 2:00 to 3:00 p.m on
Novenber 14th, and that he did not see Philnore at all that day.
Spann’s statenent clainmed he did not see Philnore until 12:00 -
1: 00 p.m on Novenber 14th, which was refuted by Kiki and Toya,
when Philnore arrived at the Adans Street residence driving a
white Lexus. Ms. Solis and the known facts refute this. Perron
was not abducted until 1:00 p.m, therefore, Philnmre would not

have had time to carjack Perron, dispose of her body in Martin

(ROA. 22 2203; ROA. 24 2381). At 2:28 p.m on Novenber 14th, KiKki
returned Philnore’s page and | earned he was at Toya's hone and
woul d be at her honme is a few mnutes. Philnore and Kiki, with
Spann driving a gold Lexus, arrived at Kiki's honme near 2:35
p.m Wen she asked about the car, Spann told her not to worry,
“we got it” and adnmitted the car was stolen (ROA 24 2382-85).
The group proceeded to a Burger King for food and for Kiki to
get her check. Afterward, they stopped for gasoline before
proceeding to “Sophia's” hone. When they approached Sophia's
hone, they saw a van with police parked in front, so they sped
away and a high speed chase ensued north on Interstate 95. The
chase ended when the Lexus blew a tire and Spann told the group
to run. Eventually, all were arrested. (ROA 24 2385-93).
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County, and be at Adans Street by 1:00 p.m The testinony from
Leo does not undermne this overwhelm ng evidence of Spann's
guilt nor does Brown’s denentia establish prejudice under these
ci rcunst ances.

Like the decision regarding the alibi defense, Udell’s
choice not to object to the State’'s alleged bolstering of
Brown’s testinony in guilt phase closing was not ineffective
assi st ance. The court’s ruling on the matter is supported by
the follow ng evidence and anal ysi s.

It is Spann’s position that the failure to object is
deficient performance, and that he was prejudiced as inproper
argunent was placed before the jury. Because Udell had a
reasonable strategic basis for not presenting Leo Spann to
support the alibi as noted above, and any negative aspects of
Brown’s testinony had been neutralized by counsel, it was
neither deficient nor prejudicial representation for Udell not
to have objected to the prosecutor’s argunent. Mor eover, when
the prosecutor’s coments are read in context, they do not
inproperly bolster a State wtness. I nstead, the argunent
suggested common sense should be used. G ven the evidence
adduced at trial, no prejudice can be shown. Relief was denied
properly, and this Court should affirm

In his closing argunment, the prosecutor rem nded the jury

that Brown could not substantiate where Spann was on the day of
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the nmurder, and she could not say he was living with her or in
t he shed. The prosecutor then argued:

| had a Grandma Bakkedahl. She sat on her front porch

in Rochester, Mnnesota for the last 20 years of her

life. And I'mtelling you what, there ain't a single

thing that went on in that neighborhood that she

didn’t know about And they want you to believe that

he’s com ng and going through this gate into the back

of this lady’'s house and she never knew it. Maybe in

a world where there’s no comon sense that works.
(ROA. 29 3022). Udell did not find the coment objectionable.
(PCR. 2 145). Moreover, Udell agreed that the prosecutor could
make argunents, but it did not change Brown's testinony. Wi | e
she initially clainmed Spann was not living there, she admtted
she did not know whether or not Spann was living in the shed.
(PCR 2 160-65; ROA 28 2889-90, 2894-95, 2900). The prosecutor’s
coments did not require an objection, and even if one could

have been asserted, the failure to do so was not prejudicial

under Stri ckl and.

“Wde latitude is permitted in arguing to a jury. [c.0.]

Logical inferences may be drawn, and counsel is allowed to
advance all legitimte argunents.” Breedlove v. State, 413 So.
2d 1, 8 (Fla. 1982). In arguing to a jury “prosecutors are
allowed to advance to the jury all legitimate argunents within
the limts of their forensic talents in order to effectuate
their enforcenent of the crimnal |laws.” Spencer v. State, 133
So. 2d 729, 731 (Fla. 1961). “Any error in prosecutorial
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comments is harnl ess, however , if there is no reasonable
possibility that those comments affected the verdict.” King v.

State, 623 So.2d 486, 488 (Fla. 1993); Watts v. State, 593 So

2d 198 (Fla. 1992). Reversal is not required for comrents which
do not vitiate the entire trial or "inflame the mnds and
passions of the jurors so that their wverdict reflects an

enotional response to the crinme or the defendant." Bertolotti v.

State, 476 So.2d 130, 134 (Fla. 1985). The harm ess error
anal ysis applies to prosecutorial msconduct clains. State v.
Murray, 443 So.2d 955, 956 (Fla. 1984).

prosecutori al error alone does not warrant
automatic reversal of a conviction unless the errors
involved are so basic to a fair trial that they can
never be treated as harnl ess. The correct standard
of appellate review is whether "the error committed
was so prejudicial as to vitiate the entire trial.”
[c.0.] The appropriate test for whether the error is
prejudicial is the "harmess error” rule set forth in
Chapman v. California, 38 US. 18 ... and its
progeny. . .. Reversal of the conviction is a separate
matter; it is the duty of appellate courts to consider
the record as a whole and to ignore harnless error,
i ncludi ng nost constitutional violations.

Murray, 443 So.2d at 956. In determ ning whether an error is
harm ess, the court nust determ ne beyond a reasonable doubt
that the coment did not contribute to the guilty verdict. 1d.
“I'n order for the prosecutor's comments to nerit a new trial,

the comments nust either deprive the defendant of a fair and
inpartial trial, materially contribute to the conviction, be so

harnful or fundanentally tainted as to require a new trial, or
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be so inflammatory that they m ght have influenced the jury to
reach a nore severe verdict than that it would have otherw se.”

Spencer v. State, 645 So.2d 377, 383 (Fla. 1994).

Spann’s defense at trial was that he was at his aunt’s hone
in West Palm Beach at the tinme of Perron's abduction, nurder,
and related crines (ROA. 2172-78; ROA 27 2818-32, 2841; ROA 28
2883-2900; ROA. .29 2989, 2992-94). In his taped police
statenment, Spann clainmed, near noon, he |left Philnore at
another’s home and went to Brown’s house on Adans Street. An
hour later, Philnore arrived at Adans Street driving a Lexus.
(ROA. 27 2818-20, 30). Spann denied going to |Indiantown or
having anything to do with the crinmes against Perron (ROA 27
2821-22, 2841). According to Spann, he had driven his Subaru to
his aunt’s hone, but l|ater Sophia had taken it which could
account for it being found in Indiantown. (ROA 27 2825-27, 2829-
30). Spann asserted that no one would have known he was at his
aunt’s hone; he did not talk to anyone. (ROA 27 2830, 2832).

In Brown’ s videotaped deposition, played for the jury, she
identified Spann as her nephew, and that in Novenber, 1997, she
lived on Adans Street in a property with a snmall apartnent/shed
in the backyard. (ROA 28 2886, 2893-94). Initially she stated
Spann did not live in her honme or shed and that she had never
seen himentering/exiting the yard, but later admtted Spann had

mail delivered to her home and that she did not know whet her or
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not Spann lived there. (ROA 28 2889-90, 2894-95, 2898-2900).

In closing argunent, Udell made Spann’'s whereabouts an
i ssue. He contended Spann told the police, the prosecution, and
the jury he was at Brown’s home at the tinme the crinmes were
commtted (ROA 29 2989, 2992-94). The prosecutor, in his
response, asked the jurors to use their commopbn sense when it
cane to anal yzing Spann’s defense that he lived in the apartnent
behind Brown’s hone. The comments that Brown could not
establish Spann’s presence at her hone are supported by the
record and are reasonable coments based on her statenent.
Wiile Brown testified that it was possible soneone could wal k
toward the shed wi thout her know edge, she also stated she sat
on her front porch and never saw Spann enter the back area.
(ROA. 28 2897-99).

As the trial court found, the prosecutor’s coments did not
anount to inproper bolstering. “[1] nmproper bolstering occurs
when the State places the prestige of the governnment behind the
witness or indicates that information not presented to the jury

supports the witness's testinony.” Hutchinson v. State, 2004 W

1469327 at 6 (Fla. Jul. 1, 2004). See CGorby v. State, 630 So.2d

544, 547 (Fla. 1993) (opining "[i]t is inproper to bolster a
W tness' testinony by vouching for his or her credibility.").
Any reference to what other elderly matriarchs do, in this case

“Grandma Bakkedahl”, was nerely a nethod of asking the jury to
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consi der whether it was plausible for Spann to get into the back
area of Brown’s property wthout her know edge, considering
Brown would spend her days sitting on the front porch. The
prosecutor was not bolstering his wtness. He was not placing
the prestige of the governnent behind her nor was he intimating
that the State had some information, unrevealed to the jury,
which legitimzed its case.

The prosecutor was nerely making a fair comrent upon the
evi dence, guestioning the credibility of Spann’s alibi,
requesting the jury to use common sense, and replying to the

defense argunment. Rinmmer v. State, 825 So.2d 304, 325 (Fla.

2002) (finding no prosecutorial msconduct and rejecting claim
that referencing mlitary service was inproperly personalizing

prosecution); Hamlton v. State, 703 $.2d 1038, 1043-44 (Fla.

1997) (finding prosecutorial coment during closing argunent
fair comment when based on evidence presented at trial); Barw ck
v. State, 660 So.2d 685, 694 (Fla. 1995) (finding argunent
proper where it is fair reply and directs jury to consider

evi dence); Breedl ove, 413 So.2d at 8 (noting “[wide latitude is

permtted in arguing to a jury.... counsel is allowed to advance
all legitimte argunents.”). In arguing to a jury “[p]ublic
prosecutors are allowed to advance to the jury all legitimte

argunents within the limts of their forensic talents in order

to effectuate their enforcenent of the crimnal | aws” and
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“Il]ogical inferences fromthe evidence are perm ssible” Spencer
v. State, 133 So.2d 729, 731 (Fla. 1961). Udell’s failure to
object did not anmount to deficient performance under Strickland
because the State’s argunent here was proper.

Even if the coment should have drawn an objection, no
prej udice has been shown. The result of the trial would not
have been different absent counsel’s alleged om ssion. The
evi dence was over whel m ng t hat Spann was a maj or
participant/principal in the planning and conpletion of the
crines against the victim and her eventual nurder. In addition
to other witnesses’ reporting that two nen were involved in
Perron's abduction and bank robbery, Philnore outlined the
conplete series of events. As Philnore testified, and as found
by this Court, Spann planned and directed the carjacking,
ki dnappi ng, robbery, and nurder of Perron. (ROA 22 2227, 2229-
31; ROA23 2282-83; 2240-48, 2289, 2292-93, 2347-52; ROA24 2382-
93, 2395-2402, 2414-19; ROA 26 2667-81, 2683-87, 2735-37, 2748-
58, 2760-61, 2785-86, 2687-90, 2761-66, 2691-93, 2766-69);
Spann, 857 So.2d 849-51. The single reference to the
prosecutor’s grandnother and her awareness of what transpired in
her nei ghborhood was not a statenent which would cause Spann to

be denied a fair trial. R mrer, 825 So.2d at 325; Bertolotti

476 So.2d at 134 (noting reversal not required for coments

which do not vitiate whole trial or "inflane the mnds and
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passions of the jurors so that their verdict reflects an

enotional response to the crime or the defendant."). Wth or
w thout an objection, there is no reasonable |ikelihood of a
different result. The prejudice prong of Strickland has not

been net and relief was denied properly.

B - Uell nade a reasonable strategic choice after
consideration of the evidence not to cross-exam ne Philnore on
his nmultiple confessions as a way of challenging Philnore
credibility where Philnore becane nore detailed in his
confessions and progressed from blam ng Spann for everything to
admtting he was involved in every aspect of the «crines
i ncl udi ng being the actual shooter as such is evidence in and of
itself of Philnore veracity and undercut Spann’s claim of
i nnocence — Spann asserts Udell rendered ineffective assistance

for failing to utilize Philnore’'s nultiple police confessions to
challenge his credibility. The trial court rejected this claim
(Ground 5 below) ruling:

Spann clains that counsel was ineffective for
failing to adequately cross-exam ne co-defendant,
Lennard, on el even evol vi ng and conflicting
st at enment s. Spann contends that the outcome of the
guilt phase was prejudiced because Lennard’ s testinony
was the only evidence that |inked Spann to Perron’s
nmurder and counsel should have cross-exam ned Lennard
on t he di screpanci es to chal | enge Lennard’ s
credibility.

It is uncontested that Philnmore’s nmultiple
statenments began with no know edge of the crine, and
evol ved into Philnore being involved but Spann was the
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shooter, then into the final version where Philnore
was the shooter and Spann the masterm nd. At the
evidentiary hearing Udell explained why he did not
cross-exam ne Philnore on the inconsistencies. Udel
stated that he nade a strategic decision not to
pr esent Lennard’s earlier inconsistent statenents
because the statenents would only make Lennard appear
nore credible as Lennard inplicated hinmself nore fully
W th each statenent. Udel |l testified that as Lennard
admtted nore of his own culpability and admtted
being the shooter, Spann’'s culpability was actually
reduced even though the final version had Spann as a
maj or participant and orchestrator of the crines. So
Udel| considered his options in attacking Lennard s
testinmony and decided that it did not make sense to
chall enge Lennard’s admission that he was the
triggerman. Instead, Udell portrayed Philnore as an
untruthful witness who was attenpting to inplicate
Spann to gain mtigation for Philnore’ s sentence.
(EHT.I 77-83, 106-114).

At the evidentiary hearing, Udell was exam ned on

the inconsistencies in Lennard s statenents. It was
evident that Udell was know edgeable concerning the
various inconsistencies and that Udell had thoroughly
considered alternatives in <challenging Lennard's
credibility before rejecting the alternative of
challenging the prior inconsistent statenents. The

Court finds Udell’s evidentiary hearing testinony

credible and Udell’s strategic decision reasonable

under the norns of professional conduct. Ther ef or e,

Spann fails to satisfy the first prong of the

Strickland standard. Occhione v. State, 768 So.2d

1037, 1048 (Fla. 2000); State v. Bolander, 503 So.2d

1247, 1250 (Fla. 1987).

(PCR. 14 1995-96)

These concl usions are supported by the record and shoul d be
affirmed as Udell considered his options and nade a reasoned
deci sion based wupon his investigation. As revealed at the
evidentiary hearing, Udell had considered Philnore’ s various

confessions, and made the strategic decision not to present the
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earlier statements, as they would only nake Philnore |ook all
the nore credible as he eventually inplicated hinmself fully.
Such is a sound strategic basis for exam nation of Philnore.
Nei t her deficiency nor prejudice have been established, thus,

Spann has failed to carry his burden under Strickl and.

It is well settled "[c]ounsel cannot be deened ineffective
merely because current counsel disagrees with trial counsel's
strategic decisions. Moreover, strategic decisions do not
constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel's decision
was reasonable under the nornms of professional conduct.”

Occhicone v. State, 768 So.2d 1037, 1048 (Fla. 2000). See State

V. Bol ender, 503 So.2d 1247, 1250 (Fl a. 1987) (hol di ng

"[s]trategic decisions do not constitute ineffective assistance
if alternative courses of action have been considered and
rejected").

On direct exam nation during the evidentiary hearing, Udel
noted that Philnore’'s notivation for testifying against Spann
was that after Spann had called hima “big dumry”, Phil nore was
not happy and he was not “going down alone on this” and he
expected to get a benefit (PCR 2 139-41). Udell relied on the
record to determne if he had filed any notions chall enging
Phil nore’s statenents, although he had all of those statenents.

(PCR. 2 140). Acknow edging that there were nany inconsistencies
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in Philnmore’s police statenents which began with no know edge of

the crime, to Philnore being involved, but Spann

being the

shooter, to the final version where Philnore was the shooter,

but Spann the masterm nd (PCR. 2 140-43), Udell explained why he

did not cross-exam ne Phil nore on the inconsistencies:

| think the answer to your question is why not? The
answer is very sinple. M. Philnmore clearly lied in
those statenents, kept <changing, there's no doubt
about that. W could have proven that, but the
probl em was he kept - as each statenment cane out, he
kept inplicating hinself nore and nore and it becane
nmore and nore, well, if he's lying, why is he

i mplicating hinself.

It was better strategically to argue | ook at the first
statenent, look at the trial testinony which is
inconsistent, you can't believe the trial testinony

than to bring out 42 different versions. But he's
getting - he seens to be telling nore and nore the
truth because he's inplicating hinself. That was the
t heory.

That was the theory on not bringing out the evolution

of t he five di fferent st at ement s. | t
strategically better to say Ilook at the
statenment, he doesn't know anything, and now
telling he's seeing everything.

(PCR 2 144-45). Udell’s well reasoned, professional

was

first

he's

strat egy

and effective exam nation of Philnmobre is even nore evident from

the follow ng colloquy with the prosecutor:

Q | want to nove on to claimfive, that which
is your cross examnation of M. Philnore. As you
testified, you were fully aware that M. Philnore had

made a series of statenments to the police in
case?
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A. Correct.

Q And you obviously had them in discovery,
correct?

A Every one of them

Q And it would be fair to infer that because

M. Philnore was the key witness in the case you would
have gone over those statenents with a fine tooth conb
and consi dered what to do with thenf

A W did.

Q And after doing so, you nade a strategic
deci sion, which you' ve testified to somewhat already,
that it would be better to go frompoint Ato point F
or G wherever it was directly, rather than bring out
before the jury that M. Philnore had originally Ilied
to the police, then he said sonething else, and as it
evol ved, he finally got to the version that now he's
telling the jury about, correct?

A. That's what | was trying to say before. W
did it that way because to point out all the
statenents would have said, "Yeah, he's inconsistent.
But if he's lying, he's got a funny way of |ying

because he's inplicating hinself." Now to argue he's
lying but, yeah, | was involved didn't neke |ot of
sense. People |lying don't usually inplicate

t hensel ves.

Q Not only inplicating hinmself, but let nme do
this. Let ne go through - put out their proffer to
you if you will as a witness, the evolution of M.

Philnore's statenents to the police and see if it's
consistent with your nenory.

That he first talked to an investigator Gary Bach, who
investigated the bank robbery in Indiantown, and he
had actually confessed to that bank robbery when he

was asked about abducting a woman and killing her and
he said, "I had nothing to do with it."

A Correct.

Q That was on Novenber 15th of 1997. Then
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three days later he again spoke with the police after
consulting wth his |awer. Tony (sic) [Philnore]
admtted to the bank robbery but denied having
i nvol venment or di sappearance of Ms. Perron. He was
basically sayi ng t he sanme t hi ng bef ore, but
significantly agreed to a pol ygraph exanf

A That's correct.

Q Then on Novenber 20, 1997 there was an
attenpt at a polygraph where the polygraph was not
actually conduct ed. They were doing sone type of

pr epol ygraph exam nation, precursor to the exam and
in that prepolygraph he then changed his story and
acknow edged that he was present when M. Perron was
abducted. Do you recall that?

A That's correct.

Q He said at that time that M. Spann
abducted her and prior to the bank robbery had left
with her. He clained he was not present when she was

killed, and when M. Spann returned to him M. Spann
was al one?

A Correct.

Q Does that sound correct?

A That's exactly right.

Q Then on Novenber 22nd, pursuant to that

statement, he agreed to cooperate with the police and
he showed the police where the victims body was.

A That's correct.
Q And subsequent to that, that sanme day, he
gave another statenent to the police where he - an

official statenent where he told the story that he was
present at the nurder but M. Spann was the killer,
and he again agreed to go undergo a polygraph test to
corroborate the veracity of that statenent.

A That's correct.
Q Then on Novenber 23, 1997, the police
actually adm nistered the polygraph. And after the
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pol ygraph was finished, M. Philnmore asked Detective
Fritchie how did the polygraph |ook, whether he was

telling the truth. And M. Fritchie responded
sonet hing along the lines, "You know you are not being
honest . " And then M. hPiilnore, for the first tine,

acknow edged that he was, in fact, the nurderer of M.
Perron, that he in fact shot Ms. Perron.

A. That's correct.

Q Then on Novenber 26th he gave a final
statement to the police which he confessed to being
the shooter and detailed his involvenent and M.
Spann's involvenment. Al throughout he was saying M.
Spann was calling the shots but, yes, |I'm the one who
actually shot her. He then testified at the grand
jury on Decenber 16, 1997. Does that fairly depict
t he evolution of his statenents?

A That's exactly the evolution of his
statenents.

Q So you coul d have given that version to the
jury which spells out not only that he was inplicating
hinself, but as the stories evolved he gets caught
lying and he admts nore and nore to his own
cul pability and M. Spann's culpability as actually
goi ng down sonewhat, because in his prior stories M.
Spann is actually the shooter?

A. Correct

Q So your other way of presenting it, which
is the way you did, would be that first, he lied to
the police and said he had nothing to do with it, he
was | nnocent. Then he confessed and then admtted "I
shot her, but M. Spann had a lot to do with it."

A. Ri ght.

Q And you apparently nmade a determ nation
that would be better as far as jury appeal to go with
that version of events rather than spell it out, is

that correct?

A. It didn't nake sense to argue that the
man's testinony was a lie when he was not only saying
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he was present, not only saying "I'm an active

participant in the robbery, but | in fact pulled the
trigger," it was hard to say that that was the nman who
was |ying?

Q Ri ght . To turn it on its head, had M.

Philnmore's statement evolved and each tinme he was
| essening his own culpability and naking M. Spann
nore responsible, would it behoove you to portray that
before the jury and say, "Look, this is just a series
of lies; this guy did it and he's just trying to pawn
it off on nmy client,” correct?

A Had that been the way it would have panned
out, that's the theory we woul d have had.

Q When, in fact, you didn't just skip cross
exam nation of M. Philnore, you did cross exam ne M.
Phi | nor e?

A My nenory is pretty extensive, quite
honest | y.

Q And in his testinmony he had already
admtted he lied to the police and the statenent
brought out he's - below that on page 2695 and on page
2690 - he was convicted and the jury had recommended
the death sentence for him When you cross exam ned
him do you recall you did bring out first of all he's
a convicted felon, correct?

A. Yes.

Q And he had, in fact, lied to the police.
You did, in fact, bring out that he was addicted to
cocai ne, do you recall that?

A. Yes.

Q And this may get a little confusing - that
before this crine, there was a crinme that preceded it
the day before, a few days before another robbery,
correct?

A A pawn shop or sonething |like that.

Q And you had pointed out that with regard --
and there was already evidence of that in the trial
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related to the gun, | believe.

A Ri ght .

Q Where the gun canme from that prior robbery.

A Ri ght .

Q You had pointed out that M. Phil nbre neant
in that robbery he had instructed Sophia, who's the
nmystery woman if you will, that you were trying to say

M. Spann or M. Philnore and Sophia Hutchins, | think
her nanme was, that they did this crine you pointed out
that that precedi ng robbery he had instructed her what
to do which corroborated M. Spann's story. Do you
recall that?

A Yes, | do.

Q He had testified on direct, do you recall,
that he was afraid of M. Spann. Do you recall that?

A. Yes.

Q And you thoroughly cross exam ned him on
t hat . In fact, it was a physical difference in sizes

bet ween the two individuals. Do you recall that?

A. He was an easy target on that issue because
he clearly was going to be inconsistent with physical
observati on. So, yeah, he opened that door, nade it

easy.

THE COURT: |I'msorry. He was an easy target?

THE W TNESS: He was an easy target to cross
exam ne because he wasn't that believable, did not
appear to be believable.

Q (By M. M rnman) M. Philnore's nicknanme
was Tree, if | renmenber correctly, because he was a
very | arge, big individual?

A. Correct.
Q You're saying he was afraid of M. Spann,

he was noticeably skinnier and sonewhat smaller than
he is?
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A | didn't think anybody was going to believe
t hat .

Q You also questioned him about his
wher eabouts and sone cross exam nation regarding the
tineline with regard to his testinony.

A. W tried to fit it into the defendant's
tinmeline.

Q And you al so brought out not only was there
a death recommendation for him but it was a 12 to
nothing death recomendati on. The point being,

obvi ously, whether he said it was sone prior
testinony, he would testify if it benefits hinmself, it
didn't take a rocket scientist to figure out what his
notive would be in this case. He's already had a jury
recommend 12 to nothing for death, and he's there to
possi bly overcone the Judge with nmtigation and now
he's cooperating with the State, right?

A. Correct.
(PCR 2 168-176).

From the foregoing, it is clear Udell had considered his
options with respect to Philnore's testinony and nultiple police
statenents. It was his reasoned judgnent that showi ng the prior
i nconsi stent statenents would serve to make Philnore’'s final
account only that much nore believable. That final statenent
made Spann a major participant and orchestrator of the crines
agai nst Perron. By not highlighting Philnore’s gradual
confession from Spann doing everything, to Philnore being the
shooter and Spann the major participant, Udell was able to
portray Philnore as an untruthful w tness, who was attenpting to

inplicate soneone else to gain mtigation for his sentencing.
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Clearly, presenting Philnore’s evolving confession would not

hel p exonerate Spann. See QOcchicone, 768 So.2d at 1048 (noting

“strategic decisions do not constitute ineffective assistance of
counsel if alternative courses have been considered and rejected
and counsel's decision was reasonable wunder the norns of

prof essi onal conduct”). Cf. Mirquard v. State, 850 So.2d 417,

427 (Fla. 2002) (finding reasonable counsel’s strategy of not
calling certain wtnesses who wuld have inplicated the
def endant instead of exonerating him. Under this standard,
Udel I rendered effective assistance of counsel.

Furthernore, although the court did not make a specific
finding on prejudice, having found no deficiency, no prejudice
has been shown. Philnore’'s powerful testinobny was admitted into
evi dence. As Udell noted, showing the evolution of that
testimony would have made it only that nuch nore powerful.
Philnmore’s testinony explained fully the actions, intentions,
and notivations of both defendants from the robbery of the pawn
shop the day before the eventual nurder of Perron and the |ater
bank robbery. See Spann, 857 So.2d at 854-55. Mor eover, the
other wtnesses placed two black nales at the scene of the
abduction and bank robbery with Spann’s Subaru. Perron’s gold
Lexus was connected to the Subaru at the abduction scene wth
Perron as a passenger, and was seen being driven erratically

near the bank which had been robbed in Indi ant own. Phil nore’s
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bl oody shirt and cash/deposit ticket from the bank robbery were
found near the secreted Subaru. Spann and Phil nore were spotted
driving the Lexus, which contained Perron’s blood, and were
captured, in an orange grove adjacent to where they abandoned
the Lexus after a high speed chase. @ns connected to the pawn
shop robbery and nurder were recovered from where Spann and
Philnmore were hiding in the grove. This evidence establishes
that no prejudice arose from Udell’'s failure to bring out the
fact that Philnore initially denied involvenment in Perron’s
carjacking and nmurder, later blaned Spann for all of the crines,
but eventually confessed his involvenent, including that he was
the shooter and Spann was the planner/participant. Rel i ef was
deni ed correctly and should be affirnmed by this Court.

C - Spann’s counsel, Robert Udell and Rory Little
t horoughly investigated possible mtigation and conplied wth
the dictates of Wggins. Further, they properly advised their
client of his options and saw no nental health basis to question
that decision. The trial court properly rejected this claim -
Because this claim is intertwwined wth Issue 1] on
postconviction appeal, the State wll address the nmtters

t oget her bel ow.
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| SSUE | (C) AND | SSUE 1 I
COUNSEL RENDERED EFFECTI VE ASSI STANCE
THROUGH HIS |INVESTIGATION OF M TI GATI NG
FACTORS TO PROPERLY PREPARE THE MENTAL
HEALTH EXPERT AND TO ADVISE SPANN ON HI S
DECI SION TO WAI VE M Tl GATI ON (r est at ed)

Spann asserts counsel failed to adequately investigate the
possible mitigation available, fully prepare the defense nenta
health expert, and properly advise Spann about his waiver of a
mtigation case. Further, Spann clains that he was suffering
froma nental disorder, thus, his waiver of mtigation was not
voluntary, knowing and intelligent, and counsel was ineffective
in failing to wthdraw the waiver. The records fromthe trial
and evidentiary hearing refute these allegations and support the

trial court denial of postconviction relief. VWiile the tria

court focused nmore on the prejudice prong of Strickland, and

failed to take into account fully, counsel's performance or
Spann's prior waiver, it properly concluded that none of the new
mtigating factors would underm ne confidence in the sentence.
However, the record shows that Udell and co-counsel, Rory Little
("Little"), investigated possible mtigation thoroughly and
passed those records onto Dr. Petrilla, Spann’s nental health
expert, and that counsel advised Spann on all aspects of
presenting and/or waiving mtigation. The evidenced shows that
Spann refused to cooperate with Dr. Petrilla, exhibited no

reason to question his nental capacity to nmake a decision
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regarding mtigation, fully wunderstood his options regarding
mtigation, and knowing, intelligently, and voluntarily waived
the mtigation presentation as this Court found on direct
appeal . As this Court found on direct appeal, the dictates of

Koon v. Dugger, 619 So.2d 246 (Fla. 1993) were foll owed. See

Spann, 857 So.2d at 853-54. Spann’s new expert, Dr. Mosnman,
failed to show that Spann had a nmental defect which would inpair
his ability to waive mtigation. Also, Dr. Msman did not
uncover any new mtigation that was not known to the original
sentencing court or would underm ne confidence in the sentence
in this case. Postconviction relief was denied properly and
t hat deci sion should be affirnmed.

The standard of review for an ineffectiveness <claim
following an evidentiary hearing is de novo, wth deference
given the court’s factual findings supported by conpetent,
substanti al evidence. Freenman, 858 So.2d at 323. To prevail on
an ineffectiveness claim the defendant nust prove (1) counsel’s
representation fell bel ow an obj ective standard of
reasonabl eness, and (2) but for the deficiency, there is a
reasonabl e probability the result of the proceeding would have

been different. Strickland, 466 U.S. 688-89. In Wggins, the

Suprenme Court, expoundi ng upon Strickland, cautioned:

In finding that [the] investigation did not neet
Strickland's performance standards, we enphasize that
Strickland does not require counsel to investigate
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every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require

defense counsel to present mntigating evidence at
sentencing in every case. Both conclusions would

interfere W th t he "constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the nuch nore

limted principle that "strategic choices nmade after
| ess than conplete investigation are reasonable” only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nmust be directly
assessed for reasonabl eness in all the circunstances.”

Wggins, 539 U S at 533. From WIlianms v. Taylor, it is clear

the focus is on what efforts were undertaken and why a strategy
was chosen over another. I nvestigation (even non-exhaustive,
prelimnary) is not required for counsel reasonably to decline

to investigate a |line of defense thoroughly. See Strickland, 466

US at 690-91 (“[s]trategic choices nmade after Iless than
conpl ete investigation are reasonable precisely to the extent
t he reasonabl e professional judgnments support the limtations on
i nvestigation.”).

The trial court denied Spann's <clains based on the
foll ow ng reasoni ng:

Ground 2 — Trial counsel was ineffective for failing

to adequately investigate mtigation evidence to

prepare for the penalty phase

Spann clains that counsel was ineffective for

failing to adequately investigate mtigating evidence

to prepare for the penalty phase. Spann al | eges that

counsel conducted only a cursory investigation of

Spann’s social and famly history;, and that counsel
failed to obtain relevant nedical records, schoo
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records, enploynent records, training records, | ai
records, and prison records. Spann contends that
t hese records contained additional mtigating evidence
that was not provided to the nental health expert for
pre-trial evaluation and was not provided to the tria
court for consideration during the penalty phase.
Further, Spann avers that the nental health expert was
ineffective in dealing with Spann’s non-conpliance
wth the pre-trial psychol ogi cal eval uati on.

As proof of these penalty phase deficiencies,
Spann relies on the evidentiary hearing testinony and
report of forensic psychologist, Dr. Bill E Msnman.

Based on his evaluation, Dr. Msman concl uded that
the nmental health expert was ineffective for failing
to fol | ow Ameri can Psychol ogi cal Associ ati on
guidelines for dealing with a resistive patient; and
that trial counsel was ineffective for failing to
di scover and present evidence of tw statutory
mtigations and none addi ti onal non-statutory
mtigators.

Fi ndi ngs of Fact — Trial counsel and psychol ogi st

The Court makes the followng finds (sic) of fact
with respect to trial counsel and the defense
psychol ogi st .

At trial, Robert Udell, Esq., was the |ead
def ense counsel . He tried the case with Rory Little,
Esq. Udell made the decisions regarding the qguilt
phase. In addition, Udell retained the nental health
expert for the penalty phase and consulted and advised
Little on the decisions regarding the penalty phase.

At the tinme of trial, Udell had been practicing
| aw and doing capital defense work in Florida for over
twenty vyears. Udell has tried approximately 20
capital cases and over 100 hom ci des, and is
recognized as one of the nost experienced capital
def ense attorneys on the Treasure Coast.

At the tinme of trial, Little had been doing

defense work for ten years. He had served as co-
counsel on one prior death penalty case and one prior
mur der case. In addition to this practica

experience, Little’'s capital training consisted of
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attending one Life Over Death semnar. During the
representation, Little did not have any individual
contact wth Spann, all contact included Udell
Little had no contact with the nental health expert.

In preparation for trial, Udel | retai ned
psychologist, Dr. Fred J. Petrilla to assist counsel
in determning potential mtigating evidence. Udel

had worked with Dr. Petrilla on prior cases. At the
time of trial, Dr. Petrilla had been practicing as a
psychol ogi st for 25 years. Dr. Petrilla has worked on
over 20 death penalty cases and has conpleted over
2000 conpetency exans.

Dr. Petrilla nmet with Spann on two occasions.
Dr . Petrilla began t he initial psychol ogi ca
eval uati on of Spann in February 2000. Initially Spann
was cooperative but when Dr. Petrilla returned a
second tinme in March 2000, Spann insisted that he did
not want to conplete the evaluation. Dr. Petrilla
conferred with Udel | and t he eval uation was
t er m nat ed. Dr. Petrilla had no further contact with
Spann; however, Dr. Petrilla continued to consult with
Udel | . None of Dr. Petrilla s records on Spann were
available for the postconviction proceedings because
all of Dr. Petrilla s old patient files were destroyed
in the 2004 hurricanes.

Findings of Fact — Mtigating evidence considered by
the trial court

The Court nakes the followng findings of fact
With respect to mtigating evidence considered by the
trial court. The Court has considered, and finds
credi bl e, Udel | ' s evi denti ary heari ng t esti nmony
concerning records reviewed pre-sentencing and on-
record representations mde to the trial court
concerning the investigation into mtigating evidence.

Trial counsel conducted an investigation of
pot enti al mtigating evi dence in Spann' s case
including interviews with Spann's nother, and a review
of some of Spann's nedical records, school records,
and crimnal history records. There is no evidence
that counsel reviewed any jail records, prison
records, training records, or enploynment records.
Trial counsel proffered to the trial court that the
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fol |l owi ng mtigating evi dence  woul d have been
presented if Spann had not waived the presentation of

mtigation. Spann had been a good son according to
his nmother, his brother, and his siblings, and a good
student up to a point. Spann fell in with the wong

cromd. Spann suffered a head injury in a 1989-90 car
acci dent although there was no evidence that such was

significant. The famly did not mark any significant
chil dhood il nesses. Spann was a good husband/f at her
with a four year old child. Spann was a relatively

young man at the time of all of his relevant prior and
current offenses. Spann was 23 years old at the tine

of Perron's nurder. Spann had a mnor role in the
crine. Spann was not the person who fired the fatal
shot s. Spann is capable of living in a prison
popul ation w thout serious difficulty. Dr. Petrilla

did not form an opinion for trial or sentencing,
however counsel had no questions about Spann's
conpetency based on over two years of cooperative
interactions with Spann prior to trial.

In addition to counsel's proffer, the trial court
consi dered the Pre-Sentence |Investigation finding that
Spann's father was shot to death when Spann was two to
four years old.

Fi ndi ngs of Fact - Dr. Mosnan's eval uation

The Court makes the followng findings of fact
with respect to Dr. Mosnman's eval uation

Both sides stipulated that Dr. Mosman 1S
qualified as an expert in the field of forensic
psychology. Dr. Mosnan is also a |icensed attorney in
the State of Florida. Dr. Msman conducted his
evaluation based on the cross-indexing of tria
counsel's and co-counsel's files, court records and

transcripts, fee st at enent s, and ot her agency
docunentation provided by collateral counsel; and by
interviewng Spann and Spann's siblings - Leo Spann

and Yol anda Spann.

Dr . Mosnman personal |y I ntervi ened Spann and
adm ni stered psychol ogical tests to Spann. Dr. Msnman
testified that test results show that Spann has an 1Q
of 94 that is wthin the normal range, wth no
evidence of organic brain damage or psychosis. (EHT
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Vol. IV, 438 & 439.) In his report, Dr. Msnan states
that Spann functions at skill levels ranging fromthe
7th grade in arithnmetic to the high school Ievel in
reading and witing. (Defense Exhibit 14, p. 16)

Dr. Mosman did not interview trial counsel, Udel
or Little, or nmental health expert, Dr. Petrilla. Dr.
Mosman relied on counsel's files and fee statements.
Dr. Mbsman did not have access to Dr. Petrilla' s files
on Spann because the records were destroyed in the
2004 hurri canes. However, Dr. Msnan did have access
to, and relied upon, Dr. Petrilla's fee statenent.

Underlying much of Dr. Msnman's opinion was a
determ nation that Spann was di agnosed with depression
and had been prescribed anti-depressants by the Martin
County Jail during pre-trial incarceration at |east
one year prior to the inposition of Spann's death

sentence and transfer to prison. In support of this
determ nation, Dr. Mosnan relies on the July 17, 2000,
Bi o- Psycho- Soci al Assessnent prepar ed by t he

Department of Corrections after Spann arrived at
prison. (Defense Exhibit 17) The conments section on
the | ast page of the assessnent states that Spann was
depressed and had been taking Elavil for alnobst one
year. However, no testinony or evidence was offered
at the evidentiary hearing to identify the source of
the information in the comments section or to
denonstrate the validity of the information. Furt her
the only evidence offered to corroborating the Martin
County Jail diagnosis and treatnent for depression was
the Medical Information Transfer Form prepared post-
sentencing by the Martin County Jail on July 12, 2000,
in preparation for Spann's transfer to the Departnent
of Corrections. The transfer form shows that Spann
was di agnosed with depression disorder and adjustnment
di sorder. However, the form does not report any date
of diagnosis and treatnment for depression prior to
June 9, 2000, when Elavil was prescribed by the Martin
County Jail. (State's Exhibit 3) Therefore, absent
other evidence establishing an earlier date of
di agnosis and treatnent,® the Court finds that June 9,
2000, is the date that the Martin County Jail first
di agnosed and treated Spann for depression.

In his evaluation, Dr . Mosnman concluded that a
reasonable penalty phase investigation would have
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resulted in the discovery and presentation of eleven
addi ti onal mtigating circunstances. Nei t her Dr.
Mosman or (sic) collateral counsel assigned a relative
wei ght to any of t he addi ti onal mtigating
ci rcunst ances. The Court wll address findings of
fact with respect to each additional mtigator in Dr.
Mosman's report.

> At the evidentiary hearing there was no evidence
presented denonstrating that Spann was chronically
depressed at anytine prior to the Martin County Jai
di agnosi s. Col | ateral counsel presented no school or
medi cal records diagnosi ng depression. Furt her,
Spann's active role in making mjor |life decisions
during the pendency of the proceedings in this case
belies synptons of chronic depression where Spann
cooperated with trial counsel, where Spann refused HV
t r eat ment and nedicati on, where Spann initially
cooperated with Dr. Petrilla and later decided to
termnate the nental health evaluation, and where
Spann knowingly and intelligently termnated his
parental rights. And even after the Martin County
Jail diagnosis, the situational depression did not
substantially inpair Spann. Spann was treated as an
out-patient by the Departnent of Corrections for only
for (sic) a few nonths when Spann made a decision to
termnate the depression nedication.

Statutory mnmitigating circunstances - Dr. Msnan's
report

1. Felony commtted while the defendant was under
the influence of extreme nental or enot i ona

di st ur bance.

- Dr. Msman identifies the extrene enptiona
di sturbance as caused by stress related to Spann's
running and hiding from the authorities to evade
arrest on another homicide comritted two nonths
earlier in Tall ahassee.

The Court declines to recognize these facts as
mtigating circunstances where Dr. Msman testifies
that the enotional distress was a direct product of
Spann's flight for first-degree nurder charges in
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Tal | ahassee. There was no testinmony or other evidence
presented that denonstrated that the anxiety and panic
generated by Spann's unl awf ul flight from the
Tal | ahassee homi cide made Spann |less culpable for
Perron's nurder. To the contrary, these facts tend to
show that Spann was nore cul pable by denonstrating
further notive for the crinmes associated with Perron's
nmur der .

2. Age of the defendant at the tinme of the crine

Dr . Mosman opi nes t hat despite Spann' s
chronol ogi cal age of 23 years, Spann was enotionally
immature at the time of Perron's nurder. ... Dr.
Mosman contends that because of the circunstances
associated with Spann's nother's debilitating illness,
Spann's devel opnent was arrested in adol escence. The
facts are discussed in Dr. Msnman's non-statutory
mtigating circunstances 2, 3, and 4, infra. Al though
these facts are sufficient to support a finding of
deprived chil dhood, these same facts are insufficient
to corroborate Dr. Msman's conclusion of arrested
devel opnent . Further, the facts are insufficient to
rebut the trial court's finding in its sentencing
order that Spann was married and living on his own;
and that Spann showed crimnal sophistication in
pl anning and carrying out the carjacking. kidnapping,
bank robbery, and nurder.

Non-statutory mitigating circunstances - Dr. Msman's
report
1. Enoti onal distress even if not extrene

: The Court relies on its finding of fact in
Dr. Mosman's statutory mtigating circunstance 1,
supr a.

2. Famly life
3. Abuse/ negl ect
4. H story of grow ng up

Spann experienced a deprived chil dhood. The

mtigating circunmstance of deprived childhood is
supported by facts related to Spann's nother's chronic
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illness and corroborated in part by the evidentiary
hearing testinony of Spann's siblings. Starting when

Spann was about 9 - 11 years old, Spann's nother
suffered from ... Masthenia G avis. For several
years, Spann's nother was too ill to care for Spann
and his siblings. ... If all of the school records

had been obtained by counsel, the records would have
shown that Spann's grades and attendance deteriorated
significantly during this period of Spann's nother's
il ness when Spann was 12 years old and in the 6th
grade. ® The Court finds this evidence of deprived
childhood mtigating and assigns the mtigator
noder at e wei ght .

5. Good prison record

6. Ability to be rehabilitated and a productive
menber of a confined society

9. Not an anti-social personality disorder

the Court adopts the trial court's non-statutory
mtigating circunstance, "d) The defendant is capable
of living in a prison population wthout serious
difficulty or doing harm"” No testinony or other
evidence was (sic) presented to distinguish Dr.
Mosman's non-statutory mtigators 5, 6, and 9, from
non-statutory mtigator "d" found by the trial court

Therefore this Court finds Dr. Msman's non-
statutory mitigators 5, 6, and 9, nerely cunulative to
non-statutory mtigator "d* found by the trial
court....

7. Medi cal difficulties

Al though the Court is not clear on which nedica
difficulties formed the basis of Dr. Mosman's opi nion,
the Court analyzes three nedical conditions presented
at the evidentiary hearing.

Spann was in an autonobile accident in the late
1980' s. No testinmony or other evidence was presented
to show that Spann suffered a mjor head injury or

8 The record also reflects that the trial court was inforned that
Spann was a good student up to a point. Spann, 857 So.2d 857-509.
Clearly, defense counsel obtained school records.
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t hat Spann experienced any on-going inpairment...

Spann was diagnosed as HV positive ... sonetine
prior to Novenber 9, 1999 .... No testinony or other
evi dence was presented that knew of, or was inpaired
by his HV status at the tine of Perron's nurder. And
Spann did not assert how his HV status would

otherwise nmtigate to a |life sentence. ... the Court
construes Spann' s post - of f ense H V stat us as
potentially mtigating ... on the basis that a

shortened |ife-span could obviate the need for a death
sentence. However even though the Court finds Spann's
post-offense HYV status to be a non-statutory
mtigator, since the mtigator |lacks a nexus to the
crinme, the Court gives this mtigator little
wei ght. ...

Spann was di agnosed with depression disorder and
adj ustnent disorder while incarcerated in the Mrtin
County Jail. ...the Court has established that Spann
was first diagnosed with depression on June 9, 2000,
two and a half years after Perron's murder and a week
after the Spencer hearing.

Therefore, as to the mtigator ... no testinony
or other evidence was presented to denonstrate any
medi cal difficulties affecting Spann at the tine of

Perron's nurder. However, the Court does find the
addi tional non-statutory mtigating circunstance of
Spann's post-offense H'V status but awards it little
wei ght .

8. Utilization of alcohol or drugs

Dr. Msman contends that Spann nmay have been
using al cohol or drugs at the time of Perron's nurder

[based on the sentencing court's inquiry] "I
believe the evidence may tend to show that it may
support an argunent from (sic) drug use during the
end, so is that anything that was going to be raised
or no?" ... Although Dr. Msman testified ... that
Spann had used drugs since he was 12, neither Dr.
Mosman or (sic) collateral counsel offered any
testinony or other evidence corroborating a history of
al cohol or drug use at the tine of Perron's nurder, or
at any other tine. Further, Florida State Prison
records rebut this claimwhere Spann denies al cohol or
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drug wuse. ...this Court finds the trial court's
question an insufficient basis for Dr. Msman to
conclude that Spann's al cohol or drug use was a factor
at the time of Perron's nurder.

Concl usi ons of Law - Dr . Mbsman' s addi ti onal
mtigating circunstances

Much of Dr. Mdsman's evaluation and testinony is
a critique of counsel's failure to obtain records that
contain potential mtigating evidence. Assum ng, but
not deciding, that trial counsel did not obtain sone
records that typically are potential sources for
mtigating evidence, the Court concludes that Spann
has failed to show by a preponderance of the evidence
the existence of actual mtigating evidence to support
all but two additional mtigating circunstances in Dr.
Mosman's report. Thus, wth the exception of the non-
statutory mtigating ci rcunst ances of depri ved
chil dhood and Spann's post-offense H 'V status, Spann
fails to denonstrate prejudice to the outcone of the
penalty phase required to satisfy the second prong of
the Strickland standard.

In considering the two additional non-statutory
mtigating factors, the Fourth finds counsel deficient
in failing to discover one of the factors. On the
first factor, absent evi dence t hat counsel
investigated the circunstances of Spann’s deprived
chi | dhood and nmade a reasonabl e strategic decision not
to present the mtigating evidence, the Court finds
counsel deficient.® However, as to the nitigating

® Although it does not alter the result of the proceedi ng because
no prejudice was found, the State submts that counsel should
not have been | abel ed deficient under these circunstances. The
trial court failed to give proper weight to the fact that
counsel did a large amount of investigation, that Spann was
uncooperative in part, and had been considering for over two
years waiving mtigation. This was not a situation where a
penalty phase was held and w tnesses called. | nstead, Spann
chose to withhold all mtigating evidence fromthe trial court.
Counsel cannot be deenmed deficient for not presenting every
aspect of what a wtness may say had they been called and

testified fully. As  Udel | and Little testified, t hey
investigated all areas of Spann’s background includi ng talKking
to famly and friends, getting nedical, school, and crimnal
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factor of Spann’s post-offense H 'V status, the Court
finds that counsel knew about Spann’s  nedi cal
condition, decided that disclosing the condition was a
t wo- edged sword, nmade a reasonable strategic decision
not to disclose Spann’s condition, thus counsel was
not deficient.

Further, the Court also finds that counsel’s
failure to present these two additional non-statutory
mtigating factors resulted in no prejudice to the
outconme of Spann’s penalty phase because the addition
of these factors would not have resulted in the

inposition of a Ilife sentence. In making this
determ nation, the Court considered the nature and
quality of all of the aggravating and mtigating
factors. In reweighing the aggravating factors
agai nst t he mtigating factors i ncl udi ng t he

additional mtigating factors of deprived childhood
and Spann’s post-offense H'V status, this Court finds

that the five aggravating circunstances still far
out wei gh t he seven non- statutory mtigating
ci rcunst ances. The “noderate weight” and “little
wei ght” assigned to these additional factors are

insufficient when added to the weight of the other
non-statutory mtigators found by the trial court to
counter the appalling aggravating circunstances of
this case — Spann’s prior convictions for violent
crinmes; and Spann’s cold, calculated, and preneditated
participation in the kidnapping and nurder of Perron

for pecuniary gain and to avoid arrest. Ther ef or e,
the Gound 2 <claim of ineffective assistance of
records. |If Spann’s famly, including Spann and his nother, did

not disclose a deprived childhood, that is not counsel’s error.
Li kewi se, those witnesses were available to testify, lut Spann
refused to allow a mitigation presentation, thus, again, counse

should not be faulted in this case. Once the postconviction
court found that Spann failed to prove that he was suffering
from a mental deficiency which would render his waiver invalid

then the inquiry should have been over. Mor eover, when Spann
raised a simlar claimon direct appeal this Court stated that:
“the fact that |[Spann] left home at an early age, and his
unstable residential history are not extenuating and do not
reduce the degree of noral culpability for the crime commtted.

W find that the mtigating evidence was properly considered and
wei ghed by the trial court, and we therefore deny relief on this
i ssue.” Spann v. State, 857 So.2d 845, 859 (Fla. 2003).
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counsel is denied because Spann fails to satisfy both
prongs of the Strickland standard for any of the
al |l eged additional mtigators.

Concl usi ons  of Law — Dr. Mosman’s  opinion  of
i neffective assistance of nmental health professional

Dr . Mosman concl udes t hat Spann recei ved
i neffective assistance of a nental health professional
because Dr. Petrilla failed to follow Anerican

Psychol ogi cal Association (APA) guidelines for dealing
with a resistive patient when Spann prenaturely
termnated the pre-trial psychological evaluation in
March 2000. Dr. Msman clains that Dr. Petrilla
should have determ ned that Spann was depressed and
t hat Spann had discontinued taking the anti-
depressants prescribed by the Martin County Jail.
Al so, Dr. Msman asserts that trial counsel failed to
advise Dr. Petrilla of Spann’s HV status and counsel
failed to provide Dr. Petrilla records containing
potential mtigating evidence. Dr. Msman determ ned
that counsel’s failures contributed to Dr. Petrilla’'s
i nef fectiveness.

: the Court finds that Spann fails to denonstrate
prejudice to the outcone of the guilt and penalty
phases. The Court has already established that Spann
was not diagnosed and treated for depression prior to
June 9, 2000. This was several nonths after Dr.
Petrilla s last interview with Spann in March 2000.
Absent evidence to the contrary, it is reasonable to
concl ude that Spann becanme depressed after the guilty
verdict was rendered on My 24, 2000, and after the
trial court conducted the Spencer hearing on June 2,
2000. Further, there was no prejudice in counsel’s
failure to informDr. Petrilla of Spann’s post-offense
H'V status or failure to provide records containing
potential mtigating evidence because in this order
the Court has determined that neither of these factors
would have mtigated to a I|ive sentence, supra.
Ther ef or e, the Gound 2 claim of i neffective
assistance of a nmental health professional is denied
because Spann fails to denonstrate prejudice to the
out cone of the proceedi ng.

Gound 3 - Trial <counsel was ineffective for (a)
failing to adequately advise the Defendant of all
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mtigating evidence prior to the Defendant waiving his
right to present mtigation, and for (b) failing to
w thdraw the Defendant’s waiver of the penalty phase
jury.

Spann clainms that counsel was ineffective for
failing to adequately advise the Defendant of all
mtigating evidence prior to Spann waiving his right
to present mtigation.... Spann contends that his
wai vers were unknowi ng due to counsel’s deficiencies
and due to Spann’s on-goi ng depression. Further, D.
Mosman  opines that Spann’s on-going depression
rendered Spann inconpetent to be sentenced.

Spann now clains that the waivers were unknow ng
because counsel did not advise Spann of the mtigating
evi dence di scovered duri ng t he pr e- sentence
investigation and the additional mtigating evidence
determned by Dr. Mdsman. To the extent that Spann is
contending he would have changed his mnd about
presenting mtigation to the trial court if he had
been advised that the death of his father when he was
young and the additional factors focused upon by Dr.

Mosman could be consi dered as m tigating
circunstances, there is no evidence to support that
contenti on. Gven the firmess wth which Spann

rejected the advise of his counsel and Dr. Petrilla to
present mitigation,’ the Court does not find such
information would have changed Spann’s nind about
wai ving mtigation.

" Udell and Dr. Petrilla testified Spann was firm and
matter-of-fact in his position he did not want to
present mtigation. Udel | testified Spann was
likewise firmin his position ... he did not want a
presentence investigation done, and he did not want to
attend the penalty phase of trial or the Spencer
heari ng. Little testified Spann refused to cooperate
and give any information to DOC for the presentence
i nvesti gati on.

Further, it is wundisputed that the trial court
considered mtigating evidence concerning the death of
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Spann’s father not presented by counsel but discovered
during t he pre- sent ence i nvesti gation. Thi s
mtigating evidence was considered by the trial court
as non-statutory mtigating factor “f” in the
sentencing order but the evidence did not mtigate to
a life sentence. At the evidentiary hearing no
addi ti onal evidence was presented to denonstrate the
| ong-term i mpact of Spann’s father’s death other than
the fact that the household was fatherless supporting
the mtigating circunstance of Spann’s deprived
chil dhood, supra. Therefore, since the outcone of the
sentenci ng proceeding was not prejudiced by counsel’s
failure to discover non-statutory mtigator “f,” it
follows that no prejudice can now be found for
counsel’s lack of advice on the sane mtigator.

As to the additional mtigating evidence in Dr.
Mosman’s report, this Court found in Gound 2, supra
that only the non-statutory mtigator of deprived
chil dhood should have been presented by counsel.
Further, because this Court also found no prejudice
where Spann’s deprived childhood and Spann's post-
offense HI'V status would not have mtigated to a life
sentence, it follows that no prejudice can now be
found for counsel’s lack of advice on these
mtigators.

Spann also clains that his on-going depression
rendered Spann’s waivers involuntary and rendered
Spann i nconpetent to be sentenced. These clains are
not supported by the evidence. Dr. Petrilla saw no
evidence of depression during two interviews wth
Spann or during the tests Dr. Petrilla conducted.
Further, in Gound 2, supra, the Court established
that Spann was first diagnosed and treated for
depression on June 9, 2000. This diagnosis was after
Spann waived his rights on May 30, 2000; after the
sentenci ng nenoranda were submitted on June 1, 2000
and after all aggravating and mtigating evidence was
argued at the Spencer hearing on June 2, 2000. Thus,
there is no evidence that Spann’s depression adversely
i npacted his waivers or rendered Spann inconpetent to
be sentenced.

(PCR. 14 1977-93)(footnotes 4 and 6 omtted).

The forgoing factual findings are supported by the record,

75



and the denial of postconviction relief should be affirmed based

upon the follow ng analysis. This Court has affirmed that

0

Spann’s waiver of mtigation was proper,!® and there is no

10 The record reflects that this Court considered Spann's waiver
of mtigation and new factors raised for the first tinme on
appeal . This Court found the dictates of Koon v. Dugger, 619
So.2d 246 (Fla. 1993) were net and reasoned:

Def ense counsel notified the court on the record that
Spann did not wish to present nitigating evidence.
Spann told the court that he had been thinking about
this decision since he was in jail in 1997. On two
separate occasions-- at the time Spann waived his
presentation of mtigation and again when he waived a
jury at the penalty phase--the trial judge inquired in
detail, and defense counsel indicated on the record
what the mtigating evidence would be if it were
presented. The court inquired whether Spann's decision
was agai nst the advice of counsel, and counsel said it
was. The court inquired directly of Spann whether he
wi shed to waive mtigation and whether he understood
the consequences of a waiver. The defense also
submtted a witten sentencing nenorandum and the
court ordered a presentence investigation. The judge
heard penalty phase argunents and conducted a Spencer
hearing. During the proceedings, Spann maintained his
position that he did not wsh to be present for the
penalty phase and did not wish to present mtigation
or even to have a penalty phase jury.

Al though the <colloquy and repeated questioning of
Spann is alnost identical to the colloquy in Overton,
which was found to be sufficient, Spann argues that
his counsel did not thoroughly indicate the mtigation
that existed in the record. The trial court solicited
both statutory and nonstatutory mtigating evidence
from defense counsel. Defense counsel advised the
court that Spann was an acconplice with a relatively
mnor role in the nurder, that Spann's nother, sister,
and brother would testify that Spann was a good son
and brother when he was a young man, and that at sone
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evidence that Spann was not conpetent to waive because he was
not aware of all possible mtigation or due to sone nental
condi tion. Al t hough the postconviction court focused on the
prejudice prong of Strickland, the State will also point to the
performance prong as further support that defense counsel was
not deficient and rendered the constitutionally nandated
assi stance to Spann regarding the investigation of mtigation as

wel |l as inform ng Spann on his right to waive mtigation.

point, Spann fell in wth a bad crowd. Counsel also
subm tted that prison records show that Spann woul d be
capable of living in an open prison environment
without being a threat to hinself or anyone else.
Counsel indicated that a nental health expert was
hired to exam ne Spann, but Spann failed to cooperate.
The trial court questioned counsel as to what evidence
they sought to present as a result of the nental
health evaluation. Counsel also stated that they
exam ned school records, social records, and crimna

records, and that they nmet with Spann's famly. The
trial court specifically inquired about potential
mtigating evidence discovered after neeting wth
Spann's famly nenbers. The trial court act ed
cautiously, followed the requirenents of Koon, and
conducted a colloquy simlar to that in Overton, which
was approved by this Court. The trial court did not
abuse its discretion when it granted Spann's request

to waive presentation of mtigation. ... The record
supports the trial court's finding that Spann acted
know ngly and intelligently when he wai ved

presentation of mtigation, and that he did so on his
own accord and not because his counsel failed to
adequatel y i nvestigate exi sting or avai |l abl e
mtigation. Because there was no abuse of discretion
relief is hereby deni ed.

Spann v. State, 857 So.2d 645, 853-54 (Fla. 2003).
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Udel | expl ained!! that from the first day he met Spann, it
was Spann’s decision that he was not going to nake a mtigation
presentation because he was HV positive, and because he
bel i eved he would die from the disease, he did not care if he
were sentenced to death, because the State would never get to
hi m before the disease. Further, Spann professed his innocence,
and because he did not believe he would live that long he did
not want to bother because it would also signify guilt. (PCR 2
104-05, 177-78, 196). In spite of Spann's attitude, Udel
i nvesti gated possible mtigation. (PCR 2 107).

According to Udell, generally he tries to put on as nuch
mtigation evidence as possible because he not only considers
the jury and sentencing judge, but Ilater appellate review
However, in Spann’s case, this was one of the lesser ntigated
cases, and his client did not want to present mtigation. (PCR 2
176-77, 194). Nonet hel ess, Udell advised Spann to consider

putting on mtigation. In fact, they discussed whether the HV

1 Rory Little was second chair on this case and worked on the

penalty phase investigation, however, Udell was |ead counsel,
oversaw all aspects of the case, and directed penalty phase
strategy. He told Little that even though Spann was waiVving
mtigation, an investigation nmust be conducted. This was based
on the chance Spann would change his mnd, and because it is
required by case law to conduct an investigation regardl ess of
the clients decision to waive mtigation (PCR 2 178).
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status mght be mtigating'®> (PCR 2 178-79). It was Udell’s
opi nion, based on his 20 years of experience at the tinme of
Spann’s trial, that Spann was conpetent; “there was no question
he understood what was going on.” Udell rejected Dr. Msman's!®
conclusion that Spann was not conpetent, averring that Spann
“clearly was conpetent, he understood the issues, he understood
the aggravating circunstances of the statute. W had no
problens talking with [Spann], and | got along very well.”
Spann and Udell discussed mtigation together; they spoke of
Spann’s schooling, relationships, and famly nenbers. Not hi ng
Udel | told Spann about mtigation changed his mnd regarding the
decision to waive. (PCR 2 180-82, 197). Spann's attitude about
wai ving mitigation was the same as his attitude to waiving the
jury. (PCR 2 216).

Dr. Petrilla, a psychologist with whom Udell had worked
with on several capital cases and who is well experienced in

what to look for in mtigation not only at the time of the

12 Udell did not recall why he did not inform the sentencing

court of Spann’s HV status. (PCR 2 179). Even so, it is
Spann’ s bur den to prove t hat counsel’s deci si on was
unprof essi onal and prejudicial. The court nust afford a “strong
presunption that counsel’s conduct falls within the w de range
of reasonabl e professional assistance.” Strickland, 466 U.S.
at 688-89. Hence, absent evidence to the contrary, even a
silent record as to counsel’s decision making process, wll not
suffice to find counsel deficient. I nst ead, counsel’s conduct
will be deenmed to fall within the w de range of professional
conduct .

13 Dr. Mosman was Spann’s postconviction nental health expert.
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crime, but in the defendant’s background, was appointed as a
def ense expert. It is Udell’'s standard practice to hire a
mental health expert, and deliver to him copies of all records
coll ected, such as school and social records. Udel | and Dr.
Petrilla spent many hours on this case and Dr. Petrilla billed
for psychol ogi cal evaluation of nedical records. Before hiring
Dr. Petrilla, Udell would have asked Spann about his nental
history so he could pass that information onto the doctor.
Spann discussed a possible head injury, but Udell has no
recol | ecti on about antidepressants. (PCR 2 182-84, 195, 197-98,
207-08) Had Spann disclosed the use of antidepressants, Udel
woul d have revealed that to the trial court during the Koon
hearing. (PCR 2 185). Even had Spann not limted Udell’s use of
a nental health expert, there was no prior nmental health history
of significance. (PCR 2 195).

During the penalty phase investigation, Udell, and co-
counsel, Little spent tine with Spann’'s famly. This was for
t he purpose of gathering mtigation evidence and to see if they
woul d talk Spann into presenting such evidence. The nmitigation
i nvestigation was started early in the case. Udell relied on
his representation to the sentencing judge that the defense team
did receive Spann’s school records, social records, famly
records, and crimnal history. (PCR 2 185-86). The nedi cal

records related to Spann’s head injury were obtained, however,
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there was nothing significant in them the car accident was not
serious. (PCR 2 167).

Prelimnary testing was done by Dr. Petrilla, but Spann
refused to submt to further evaluation. Because of Spann’s
actions, Dr. Petrilla could not render an opinion. Based on
everything Udell observed of Spann, he was confident Spann was
maki ng a del i berate, conscious, intelligent analysis of his case
and choice about his future. (PCR 2 188-90, 193). Spann was SO
set on not presenting mtigation, he did not want a presentence
investigation report prepared. In fact, when the sentencing
court was inquiring about mtigation, Spann did not want to be
in court. (PCR 2 192-93).

Little followed Udell’s lead during discovery; but closer
to trial, he took over the penalty phase preparation, and
followed Udell’s strategy and directions on what to do next.
(PCR. 3 242, 248). During his representation of Spann, it becane
known Spann was waiving mtigation. Little was going to accept
Spann’ s deci sion because he seened to understand and know what
he was doing, however, Udel | advi sed that a conplete
investigation had to be done as the court would need to know
what could have been offered had Spann not waived mtigation

(PCR. 3 244-45, 272-73). As a result, Little spoke to famly

“ Little recalls attending the Life Over Death Sem nar and
retaining the materials the Sem nar provided. (PCR 3 257).
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menbers and obtained school records. Hospital records were
sought, but not obtained as none were kept of Spann’'s energency
room treatnment following a car accident. This was all Little
coul d remenber, but he and Udell had split the responsibility of
getting the records. However, in the billing for the February
25th and March 29th conferences with Udell, Little noted that he
had obtai ned Spann’s school records, social records, and famly
records, and had requested nedical records and Oange House
(Orange County Jail) records. However, Little was not sure of
his record docunentation or where certain notes/files were
stored. The records could have been delivered to Udell, or they
could have been retained, in which case, nost were destroyed
during the hurricanes of 2004. (PCR 3 259-60). Udel | retained
Dr. Petrilla because Udell just wanted to be cautious even
t hough Spann was claimng innocence and waiving mtigation.
(PCR. 3 245-46, 258-59, 261-63, 273).

From Little’'s neeting with the famly in Wst Palm Beach
and Tal |l ahassee, he discovered information about Spann as a
husband and father. Little relied upon Udell to give him
personal information about Spann (PCR 3 261-62). He was
confident that he nmet with Sann, but not wthout Udell being
present. Spann had a better rapport with Udell and confided in
him nmore than Little. (PCR 3 249, 268). Little believed he was

in the process of getting jail records, because he recalled
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asking Spann if he had any disciplinary reports or problens in
jail, and being told he did not. Wth regard to Departnent of
Children and Famlies (“DCF’), Little could not recall getting
these records (PCR 3 250, 261-63). What ever Little inforned
Judge Angelos at trial would be accurate.?®

Little spent tine reviewing transcripts and researching
mtigation. He also counsel ed/urged Spann to cooperate and
present a mtigation case. Judge Angelos al so so advi sed Spann.
In spite of this, Spann refused to present nmitigation and even
objected to the ordering of a Presentence Investigation Report,
and refused to give input when the report was being conplied.
(PCR 3 263-65, 268). Spann did not want to be in court
following the guilt phase; he told this to his counsel and to
the trial judge. (PCR 3 266).

Throughout his representation, Little found Spann to have

> The record reflects that Little reported to the trial court
that he had fam |y nenbers ready to testify, and that the prison
records indicated Spann was capable of living in a prison
environnment w thout being a threat to others. Al so, Dr.
Petrilla had exam ned Spann and conducted sonme neurol ogical
testing, but could not reach a firm conclusion because Spann
refused to cooperate further. Udell added that he had | ooked at
Spann’s school and social records, met wth Spann's famly
menbers in Wst Palm Beach and Tall ahassee, reviewed Spann’'s
crimnal history records as well as those of Philnore. Al so
reported to this Court was the investigation into Spann’s head
infjury in a car accident, but no hospital records were
avai |l abl e. Significant was that fact Spann advised that the
injury was not serious. He suffered no adverse consequences and
the famly saw no behavi oral changes. Also, they did not report
any significant childhood illnesses. (ROA 30 3161-63, 3169-70).
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no conplaints, except that he did not want Little to do any
mtigation. Spann was able to comunicate wth counsel
intelligently at all tinmes; Little and Udell “never suspected
that [Spann] was not rational and aware of anything that was
going on the whole tine.” Spann never acted enotionally or as
t hough he could not handle the stress. Spann always knew what
he wanted. (PCR 3 265-67). Judge Angel os gave Spann nore tine
(four days) to consider his decision to waive mtigation, and
re-inquired at that tine. Extra steps were taken by the court
to nmake sure Spann’s decision was voluntary. (PCR 3 267-68).

Dr. Petrilla, a 25 year practicing psychologist at the tine
of Spann’s trial, who worked on sone 20 death penalty cases,
confirmed that he evaluated Spann in February, 2000, just a few
nmont hs before trial. (PCR 4 313-14, 329, 336, 340). He had been
retained to ascertain 1Q ©personality type, nenory function,
neur ol ogi cal functi oni ng, as well as delving into the
psychol ogi cal effects from Spann’s fam |y background, lifestyle
and rel ated issues. At that time, Dr. Petrilla saw nothing to
give himreason to think Spann was | aboring under a depression
which could inpair his ability to cooperate with h's counsel or
doct or. VWhen eval uat ed by Dr . Petrilla, Spann’ s
deneanor/ behavi or was cooperative initially. He answered the
doctor’s questions and took the tests offered. However, on the

return visit, Spann refused to participate. “At no tinme did he
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appear depressed. He just matter of factly didn't want to do
it. | tried to talk himinto it. He said it wouldn't do any

good.” (PCR 4 316, 325-28, 330-31, 340-41). Dr. Petrilla had

adm nistered the WAIS R which can detect depression in the

subject by revealing inconsistencies in elevation and excess

cyni cism and negativism on the responses on conprehension and

vocabul ation. Dr. Petrilla noted no depression. Had he seen

depression, he would have notified counsel and sought medication
for Spann. (PCR 4 316-18, 331-32, 347-49, 351).

After Spann “shut down” the nental health evaluation, Dr.
Petrilla called Udell, and they conferred for a period. Udel |
| ater advised the doctor to cease his evaluation. Dr. Petrilla
had wanted Spann to continue, but he was “matter of fact” and
did not want to waste his tine, or the tinme of the doctor. Dr.
Petrilla explained the pro/cons of the process, but could not
push Spann to cooperate. Spann was his first client who refused
to go through with the evaluations; others had been talked into
cont i nui ng. However, even after Spann stopped cooperating, Dr.
Petrilla continued to consult with Udell regarding whether he

could be of use in the case (PCR 4 317-21, 323, 326-27, 332-33,

341-42). Spann trusted Dr. Petrill a, and conmmuni cat ed
intelligently. He was not in a state of denial, shock, or
depr essi on. Spann was not suffering from any type of nental

illness; there was no clinical depression. (PCR 4 335-37).
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Up to the point where Spann halted the evaluation, Dr.
Petrilla had found not hing. G ven his years of experience and
work on 20 capital cases, Dr. Petrilla was famliar with both
statutory and non-statutory mtigating factors in Florida. On
the two occasions, Dr. Petrilla and Udell reviewed records
obtained by the defense.!® Sonme were reviewed at the doctor’s
office, other at Udell’'s office. The records were two to three
inches high, and they reviewed each docunent. During these
meetings, Udell revealed information he garnered from other
sources, such as the famly, and the doctor took such into
consi derati on. Dr. Petrilla has testified in other capital
cases where he discussed nore than just nental disorders; he
expl ained the psychol ogical consequences of the defendant’s
upbri ngi ng and other psychol ogical factors. (PCR 4 318, 321-23
333-35, 340).

Wth respect to Dr. Mdsman’s opinion, Dr. Petrilla thought
it was easy to be a “Mounday norning quarterback” and comrent on
anot her doctor’s actions five years after the fact, and not
havi ng seen Spann close to the time of the crinme. Had Spann been
depressed at the tine of his trial, Dr. Petrilla would have seen

it. (PCR 4 336-38). Moreover, nerely because sonmeone s

6 Dr. Petrilla attenpts to get records pertaining to a
def endant’ s occupati onal , soci al , nmedi cal , devel opnent al ,
school, educational, and famly histories. He had already noted
that his files were also destroyed in the 2004 hurricanes.
(PCR 4 319-21).
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depressed about their crimnal situation, it does not nean that
t hey cannot conmmunicate with their |awers or are inconpetent to
stand trial. Dr. Petrilla conpleted over 2000 conpetency
exam nations and he saw no “red flags” with Spann. (PCR 4 338-
39). It is typical, very comobn, to see a diagnosis of
adj ustnent disorder with anxiety and depression in those faced
with a bad situation such as conviction and sentence to death
r Ow. Such a diagnosis is the mldest form of the reactive
di sorder. (PCR 4 339, 353-57).

Dr. Mosman took issue wth counsel’s investigation,
specifically, the alleged failure to obtain jail records to show
Spann had been on antidepressants before waiving mtigation and
failure to turn these records over to Dr. Petrilla. However,

Dr. Mdsman did not even look at Mrtin County Jail nedical

records. (PCR 4 473-74). Rat her, to show antidepressants were
actually admnistered, Dr. Msman pointed to Departnent of
Corrections ("DOC') docunments, dated July 17, 2000, which nade
reference to antidepressants being given for a year. Yet, there
is no source for this notation in the DOC file. Dr. Mosman
claimed the stressor triggering Spann’s alleged depression was
his testing positive for HV in Decenber, 1997 while in Martin

County Jail, yet Dr. Mdsman could locate only a July 17, 2000

report which, if based on nedical records and not self-

reporting, showed a commencenent date in 1999. Countering the
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time-frame for the first prescription is the July 12, 2000

transfer form from Martin Correctional to DOC which indicated

the antidepressants were prescribed in June 9, 2000, after

sentencing. (PCR 4 470-78).

Taking the testinony of Udell, Little, Dr. Petrilla, and
Dr. Msnman, together wth the trial record and evidentiary
hearing evidence, it is clear that a constitutionally sound
investigation was conducted in spite of the trial court
criticism for failing to find two mnor areas of potential
mtigation and failure to obtain all school records. Mboreover
Spann was not suffering from any nental problem | nstead, he
was instrunental in stopping further investigation and refused
to permt presentation of mtigation to the sentencing court
after waiver of his penalty phase jury. Dr. Msman's conplaints
all stem from his belief Spann was depressed at the tinme of his
wai vers, however, the record does not bear this out. As the
trial court found, the diagnosis of depression did not cone
until after the Spencer hearing. Mor eover, counsel strove to
obtain, and did acquire records pertinent to sentence mtigation
and any m ssed docunents did not cause Spann prejudice.

The record reflects that counsel conducted a professiona
and thorough investigation of mtigation, in spite of Spann’s
decision not to offer such evidence. Lead counsel Udell either

collected or had Little collect famly history, social history,
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school / educat i onal records, crim nal hi story, and nedi cal
hi story. Such conports wth Wggins, 539 US at 533

(enphasi zing “Strickland does not require counsel to investigate

every conceivable |ine of mtigating evidence no matter how
unlikely the effort wuld be to assist the defendant at

sent enci ng. Nor does Strickland require defense counsel to

present mtigating evidence at sentencing in every case.”). See
Spann, 857 So.2d at 853-54. (opining “[t]he record supports the
trial court's finding t hat Spann act ed know ngly and
intelligently when he waived presentation of mtigation, and

that he did so on his own accord and not because his counsel

failed to adequately investigate existing or avail abl e

mtigation”) (enphasis supplied). Moreover, Udell and Little

had many conversations wth Spann and he never gave any
indication he could not nake decisions conpetently about his
case or converse intelligently with counsel. Nonet hel ess, and
with the intent of developing mtigation, Udell hired Dr.
Petrilla, a 25 year practicing psychol ogist to evaluate Sann.
Initially, Spann conplied, but upon the second visit he refused
to proceed. At no time did this experienced nental heath
expert, one who had done over 2000 conpetency eval uations, see
any indication of depression or netal illness in Spann.

It is well settled that mnerely because years |ater, the

defendant finds a new expert to opine differently or to
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criticize a prior expert's work does not establish ineffective

assi stance of counsel. See Danren v. State, 838 So.2d 512, 517

(Fla. 2003) (reasoning that the finding of a new doctor “does
not equate to a finding that the initial investigation was

insufficient.”); Asay v. State, 769 So.2d 974, 986 (Fla. 2000)

(finding counsel’s investigation of nental health mtigation was
reasonable and not deficient “nmerely because the defendant has
now secured the testinony of a nore favorable nental health

expert."); Elledge v. Dugger, 823 F.2d 1439, 1446 (11th Gr.)

(opining “[merely proving that soneone--years |later--located an
expert who wll testify favorably is irrelevant wunless the
petitioner, the eventual expert, counsel, or sone other person
can establish a reasonable Ilikelihood that a simlar expert
could have been found at the pertinent time by an ordinarily

conpetent attorney using reasonably diligent effort”), nodified

on other grounds, 833 F.2d 250 (11th Cr. 1987).

Mor eover, Spann confirmed during the first Koon hearing,

that he was not on drugs at the tinme, nor throughout the trial;

he acknow edged that the waiver of mtigation would not be a
basis to reverse the conviction, and that he would have to |live

with his decision. He reported that he had been thinking about

this decision since he entered jail in 1997. (ROA 30 3167-68).

Clearly, this statenment, along with the July 12, 2000 transfer

form from Martin Correctional to DOC which indicated that
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antidepressants were prescribed in June 9, 2000, supports a

finding that Spann was not on antidepressants wuntil after
sentencing. (PCR 4 470-78). This coupled with Udell’s testinony
t hat Spann, from day-one, had determ ned, due to his HV status,
that it would be a waste of tinme to present mtigation which
mght infer guilt, when the HV would overtake him before the
State could carry out an execution. There were no depressive
t houghts in this analysis. Furthernore, Dr. Petrilla saw no

depression. In fact, as the court inquired, Dr. Msnman agreed

Spann “freely, voluntarily and know ngly” waived his parental

rights in January 1998. (PCR 5 544-45). dearly, this was after

Spann had been diagnosed as HV positive. Such further
underm nes any recent claim that the HV status so depressed
Spann that he could not know ngly, intelligently, and
voluntarily waive his rights.

Dr. Msnan should not be permtted, years later, to devel op
a new theory based upon his interpretation of an anbiguous
reference in the prison records to dismss the observations and
conclusions of Udell and Dr. Petrilla, who had conbined, 45
years experience in over 40 death penalty cases. This is
especially true where Udell and Dr. Petrilla were nmaking tinmely
observations, whereas, Dr. Msnan was approximtely five years
renmoved from the events. Mor eover, the sentencing court had

made findings as to Spann's conpetency, which were affirnmed on
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appeal ; those cannot be discarded lightly for the same reasons

Havi ng shown that Spann was not depressed at the tine he
made his decision to waive testifying, mtigation, and a penalty
phase jury, or at the mninum any depression was so mnor it
did not interfere wth those decisions, Spann’s argunent
di ssipates and the inquiry should be over. In fact Spann has
nothing to point to in support of his claimof ineffectiveness
of counsel, or a basis to overturn the know ng, voluntary, and
intelligent waivers.

Al so, Spann should not be heard to conplain if counsel did
not uncover every piece of mtigation possible as it was Spann
who ended Dr. Petrilla’s evaluation and inquiry regarding
mtigation. Dr. Petrilla cannot be faulted for not conpleting
an evaluation when Spann term nated the session and refused to

participate. Ci. Gore v. State, 784 So.2d 418, 438 (Fla. 2001)

(finding no ineffectiveness where counsel acted reasonably in
seeking out and evaluating potential mtigating evidence, but
the defendant thwarted those efforts by refusing to cooperate

with nental health experts); Rivera v. State, 717 So.2d 477, 485

(Fl a. 1998) (opi ni ng, “Iwlhen a defendant preenpts his
attorney’s strategy by insisting that a different defense be
followed, no claimof ineffectiveness can be nade.”). Likew se,
Dr. Petrilla cannot be faulted for not being able to convince an

adamant Spann to submt to testing. The doctor tried to reason

92



with Spann, but as with the rejection of counsel’s advice to
present mtigation, Spann rebuffed Dr. Petrilla and refused to
conply. Nonet hel ess, Dr. Petrilla continued to consult wth
Udel | after the evaluation was suspended, thus, there was no
abandonnent by this expert. The additional conferences were for
the purpose of further assisting with the developnent of
mtigation.

The direct appeal record refutes any claim of prejudice and
such is supported by the evidentiary hearing testinony and
findings of the trial court. During the My 25, 2000 hearing
prior to sentencing, Little reported that Spann w shed to waive
mtigation. Little noted that his investigation reveal ed the
statutory mtigator that Spann was an acconplice with a mnor
role and offered non-statutory mtigation was available from
Spann’s nother, sister, and brother who would testify that he
was a good son/sibling who had fallen in with a bad crowd.
Counsel noted that prison records indicated Spann was capabl e of
living in a prison environment without being a threat to others.
It was disclosed that Dr. Fred Petrilla exam ned Spann and
conducted sone neurological testing, but could not reach a firm
conclusion because Spann refused to cooperate further;
therefore, no nental health information would be presented as it
was val uel ess (ROA 30 3161-63). Udell added that he had | ooked

at Spann’s school and social records, nmet wth Spann's famly
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menbers, and reviewed Spann’s crimnal history records as well
as those of Philnore. (ROA 30 3163). Little explained that he
and Udell had advised Spann that mtigation was available to be
presented, and that wthout such a presentation, in all
l'i kel ihood, t he aggravati on woul d resul t in a deat h
recommendation. This information did not sway Spann to present
mtigation. (ROA 30 3164-65)

In his colloquy with Judge Angel os, Spann admtted counse
spoke to him about mtigation which was the sane as reported to
the Court. He confirmed that counsel reconmended mtigation be
of f er ed. Judge Angelos advised Spann of the |law regarding
aggravation and mitigation in addition to requiring the State to
identify the aggravation it would offer. (ROA 30 3165-66).
Spann reaffirmed his decision to waive nmtigation even in |ight
of counsel’s recomendati on otherw se. He also averred he was
not on drugs, acknow edged the waiver would not be a basis to
reverse the conviction, and that he would have to live with his
deci si on. Spann reported he had been thinking about this
deci sion since he entered jail in 1997. (ROA 30 3167-68).

In addition to the mtigation outlined earlier, counsel
added Spann had been in a car accident in 1989-90 based on
energency room nedi cal records reviewed. No hospitalization was
reported, but Spann had advised that the injury was not serious

and had not conplained of head injury or adverse consequences
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af t erwar ds. Counsel also noted there were no behavi or changes
observed by the famly follow ng the accident. Also, the famly
did not mark any significant childhood illnesses. (ROA 30 3169-
70) . Even with this added information, Spann persisted in his
desire to waive. Udell confirnmed that he and Spann had been
considering the issue for the past tw years and had had
numer ous conversations. Follow ng a discussion of Spann’s added
wish to waive the penalty phase jury recomendation, the tria

court gave Spann nore tinme to consider the waiver of mtigation,
and refused to excuse the jury until he had additional tine to
contenpl ate his decision. (ROA 30 3176-79)

The following Mnday, Little reported he had readdressed
the mtigation waiver with Spann and the decision was unchanged
This Court again questioned Spann directly. Spann confirnmed he
and counsel revisited the matter, that he understood the jury's
role, but steadfastly maintained he wanted to waive mtigation
and was prepared to put his decision in witing. Spann was
permtted to waive mtigation and a jury recommendati on (ROA. 30
3183-86) .

Anot her proffer of available mtigation was received from
counsel . This included: (1) Spann’s minor role in the cring;
(2) nother, sister, and brother would report that Spann was a
good son/sibling when young; (3) Spann fell in with the wong

crowd; (4) Spann was a good student up to a point in school; (5)
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Spann had good prison behavior; (6) Dr. Petrilla did not form an
opi nion, but counsel had no questions about Spann’s conpetency;
(7) counsel would have presented Spann’s school records; (8)
Spann had suffered a head injury in 1989-90 although there was
no evidence that such was significant; (9) Spann’s age (23 years
old at time of the <crine); and (10) Spann was a good
husband/father with a four year old child. Spann’s witten
waiver was filed as a court exhibit. (ROA 30 3188-94). The
def ense sentenci ng nmenorandum i ncl uded the foll ow ng that Spann:
(1) was young man at time of «crimes; (2) had been good
son/sibling; (3) was a good student; (4) did not fire the fatal
shots; and (5) is capable of living in prison wthout serious
difficulty.

No prejudice can be shown from the failure to offer the
single mtigator of the death of Spann's father because Judge
Angel os ordered a presentence investigation; the death of
Spann’s father was included in the report, and g ven nobderate
wei ght when sent encing Spann. Spann, 857 So.2d 857-59. As the
trial court found, Spann has not shown that absent counsel’s
failure to inform him that this is mtigating he would have
changed his mnd an offered a mnitigation case. Spann had
rejected all other aspects of a mtigation presentation, and he
offered nothing at the evidentiary hearing to show that his

adamant position would have been changed had he been advised of
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this mtigator. Li kewi se, because the judge took the mtigator
into account, there is no basis to suggest a |life sentence would
have been obtai ned. Under either scenario, prejudice, as

defined in Strickland has not been shown.

Furthernore, the fact that Spann had deprived chil dhood
could have been gleaned from the fact his father was deceased,
and that he fell in with a bad crowd, but even as a separate
mtigator along with Spann's HV status, neither a mnmtigation
presentation or a life sentence would have resulted. As the
court noted, Spann’s HV status was discovered after the murder,
and while it is part of Spann’s history, he was able to nake
significant life decision, i.e., giving up parental rights,
know ng he was HIV positive, such would not alter his decision
regarding mtigation nor would it underm ne confidence in this
nost aggravated case. As this Court is aware, the sentencing
court found five aggravators: (1) prior violent felony, felony
mur der (ki dnapping); (3)avoid arrest; (4) pecuniary gain;, and
(5) cold, calculated, and preneditated. The possibility that
Spann’s |ife may be shortened due to this illness, clearly does
not mtigate the sentence to life.

Additionally the failure to gather jail records to show
Spann was depressed has not been established by the evidence.
While the records were not obtained, their review shows that any

depression was of the mldest form and was not evidence until
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after the Spencer hearing. As such, it would have no inpact on
Spann’s decision to waive mtigation and counsel, even if he had
gotten the records before the Spencer hearing and used them to
advi se Spann and the trial court, such would not have included
the June 9, 2000 diagnosis. Hence, no prejudice for either the
decision to waive mtigation or for sentencing can be shown as

required by Strickland and the sentence remains proportional.

See Stewart v. State, 872 So.2d 226 (Fla. 2003) (finding

proportionality where victim forced to drive to woods where
defendant robbed and killed him and court found three
aggravating factors, including prior violent felony conviction
and that capital felony was conmtted for pecuniary gain, and
mtigation in form of tw statutory mtigating factors and

twenty-three nonstatutory mtigating factors); Johnston .

State, 841 So.2d 349, 361 (Fla. 2002) (finding death sentence
proportional where four aggravators were found, including prior
violent felony conviction and nmurder conmtted during conm ssion
of sexual battery and ki dnappi ng; noderate wei ght was given one
statutory mtigator; and slight weight or no weight was ascribed
to twenty-six nonstatutory mtigators); Singleton v. State, 783

So.2d 970, 979 (Fla. 2001) (finding sentence proportional where

two aggravators were found, including prior violent felony
conviction; three statutory mtigators were found, including
defendant's age (69), inpaired capacity, and extrenme nental or
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enotional disturbance; and several nonstatutory nmitigators were
found, including that defendant suffered from mild dementia).’
The trial court properly denied postconviction relief, and this

Court should affirm

17 See also England v. State, 940 So.2d 389, 408-09 (Fla. 2006)
(finding sentence proportional for the nmurder of the victim by
bl udgeoni ng during the court of a robbery where four aggravators
and four non-statutory mtigators including nmental mtigation);
Buzia v. State, 926 So.2d 1203, 1217 (Fla. 2006) (finding
sentence proportional based on four aggravators, two "catch-all
statutory mtigating factors, and seven non-statutory factors);
Pope v. State, 679 So.2d 710 (Fla.1996) (holding death penalty
proportionate where two aggravating factors of nurder commtted
for pecuniary gain and prior violent felony outweighed two
statutory mtigating circunstances of conmm ssion while under
influence of extreme nental or enotional disturbance and
inpaired capacity to appreciate crimnality of conduct and
several nonstatutory mtigating circunstances); Pope v. State
679 So.2d 710 (Fla.1996) (holding death penalty proportionate
where two aggravating factors of nurder commtted for pecuniary
gain and prior violent felony outweighed tw statutory
mtigating circunmstances of commi ssion while under influence of
extreme nental or enotional disturbance and inpaired capacity to
appreciate crimnality of conduct and several nonstatutory
mtigating circunmstances).
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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