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| NTEREST OF THE AM CUS CURI AE

This brief is submtted by the Attorney CGeneral on behal f of
the State of Florida, as am cus curiae.

The State of Florida owns real property throughout the state.
The Board of Trustees of the Internal |nprovenment Trust Fund, for
exanple, holds title to over three mllion acres of uplands,
approximately three mllion acres of internal sovereignty |ands,
and over six mllion acres of territorial sovereignty |ands.
Government buildings on state-owned |ands house public officials
and their staffs who exercise the sovereign powers of the state.
The state also operates numerous correctional facilities. O her
state-owned | ands nay be devoted to recreational or conservation
use, school s or highways.

Al though all of this property is imune from ad valorem
taxati on and assessnents, occasionally some of it appears on the
tax rolls as taxable property. In a given year the Board of
Trustees nmay receive hundreds of notices from taxing authorities
for inmposition of ad val orem taxes or assessnents, to which it
must respond. In some instances where the Board of Trustees has
not received notices of tax assessnents, tax certificates and tax
deeds have been issued. If the state’s imunity has been wai ved

as petitioners contend, the state may have no choice but to redeem



tax certificates by paying the face anount of taxes assessed, plus
interest, or filing suit to cancel tax deeds.

The State of Florida has the strongest interest in protecting
its property from |l oss through the operation of general tax |aws
that have no application to the state. It also has the strongest
interest in protecting governnent from disruption and from having
to expend funds to redeem erroneously issued tax certificates or
on lawsuits to cancel tax deeds.

Accordingly, this brief is submtted in support of the

respondent, Florida Departnent of Managenent Services.



SUVVARY OF ARGUMENT

The First District Court of Appeal certified the follow ng
question as one of great public inportance:

Do the Jurisdictional Non-C aim Provisions of
Section 194.171, Florida Statutes, Apply to
Bar a Claim of the State That Asserts an
Assessnment is Void Because it Was Made on
Property | mmune From Ad Val orem Taxati on?

This action began when the respondent sought an injunction in
circuit court against the issuance of a tax deed on the Lake Gty
Correctional Facility, asserting the property was owned by the
state and inmmune from taxation. Petitioners contend the
injunction action was barred by section 194.171, Florida Statutes,
a generally applicable non-claim statute requiring that actions
chal  engi ng tax assessnents be filed within a specified period of
tinme.

Petitioners’ contention fails because state property is
excluded from the operation of all state tax l|laws unless the
| egi sl ature has plainly and clearly expressed a contrary intent.
The | egislature has not plainly and clearly expressed an intent to
make state property subject to taxation or waived the state’s

immunity from proceedings to enforce those | aws. Accordingly,

section 194.171 does not bar this action.



ARGUMENT

. SECTION 194.171, FLORIDA STATUTES DOCES NOT
APPLY TO THE STATE.

In attenpting to establish that section 194.171 applies to
the state, petitioners argue that the statute’s plain and ordinary
meani ng nust control wunless that would |ead to unreasonable or
absurd results. Section 194.171 does not refer to the state, and
nowhere in their brief do petitioners address the absurdity of the
result for which they contend, nanel vy, subjecting state
correctional facilities, or for that nmatter any state property, to
conveyance to speculators for nonpaynent of taxes that were never
owed. | ndeed, precisely because of the state’s inmmnity from
taxation, the plain and ordinary neaning rule cannot be applied to
divest the state of its property in the absence of expressly
stated legislative intent.

A. State Tax Laws Are Not Construed to Apply to State

Property Absent a Clear Statenent of Legislative
I ntent.

Petitioners’ argunent is grounded in the assunption that the
state’s general laws on taxation apply to property imrune from
taxation even in the absence of a definite statenent from the
| egislature to that effect. That assunption is contrary to
decisional law in Florida and throughout the country.

This Court has held that the state’'s inmmunity from taxation

is “not dependent upon statutory or constitutional provisions but



rests upon broad grounds of fundanentals in governnent.” State ex

rel. Charlotte County v. Alford, 107 So.2d 27, 29 (Fla. 1958)

(citing 61 C.J. 366 and 84 C J.S. Taxation 8§200). See also 84
C.J.S. Taxation 8244. The Court’s decisionin Alford reflects the
general rule that

[t]ax statutes are construed not to enbrace
property of t he gover nnent or its
instrunentalities unl ess t he | egi sl ative
intention to include such property is plainly
and clearly expressed. This imunity rests

upon fundanental principles of governnent, it
bei ng necessary in order that the functions of
governnment shall not be unduly inpeded, as

wel | as for other reasons.
71 Am Jr. 2d State and Local Taxation 8267. I mMmunity from
t axation, based on conpelling reasons of fiscal nanagenent, is
essenti al to the proper functioning of state governnment.

Canaveral Port Authority v. Dep’'t of Revenue, 690 So. 2d 1226,

1227 (Fla. 1997). See also Dickinson v. City of Tallahassee, 325

So. 2d 1, 4 (Fla. 1975)(sane). Thus, this Court requires a “clear
and direct expression” of the state’'s intent to subject its
property to local tax burdens. 1d. at 4.

These principles of statutory construction are recognized
t hroughout the case law The United States Suprene Court |ong ago
concluded that “[g]eneral tax acts of a state are never, w thout
the clearest words, held to include its own property

al though not in terns exenpted from taxation.” Van Brocklin v.




Anderson, 117 U. S. 151, 174 (1886)(citing cases). As the Court
expl ai ned:

[ITnasmuch as taxation of public property
woul d necessarily involve other taxation for
t he paynent of the taxes so laid, and thus the
public would be taxing itself in order to
raise noney to pay over to itself, the
inference of law is that the general |anguage
of statutes prescribing the property which
shall be taxable is not applicable to the
property of the state or its nunicipalities.

Such property is therefore, by inplication,
excluded from the operation of |aws inposing
taxation, unless there is a clear expression
of intent to include it.

Id. at 174 (enphasis added)(quoting Trustees for the Support of

Public Schools v. Trenton, 30 N.J. Eq. 667, 681 (N.J. App. 1879)).

In People v. Doe, 36 Cal. 220, 222 (Cal. 1868), the suprene

court of California rejected a claim nmuch |like petitioners’,
hol ding that the state’s tax |laws were “understood as referring to
private property and persons, and not including public property
and the State or any subordinate part of State Governnent. ”
The court further observed that the “State has nowhere attenpted
the absurdity of taxing itself, or of authorizing suits to be

brought . . . @&against itself or its property for the purpose of

collecting the tax.” ld. at 223. See also Worcester County V.

Wrcester, 116 Mass. 193, 194 (Mass. 1874)(“We do not think that
it was the intent of the legislature to subject [public property]
to such a renmedy, when its enforcenment mght operate to deprive

them of the very instrunentalities by which they were able to



perform the duties inposed upon them and m ght be attended wth
seri ous inconvenience or positive injury to the adm nistration of
justice in the Comonweal th.”

State courts have continued to adhere to the principle that

their general tax laws will be admnistered as excluding public

property:

Sonme things are always presunptively exenpted
from the operation of general tax |[aws,
because it is reasonable to suppose they were
not within the intent of the legislature in
adopting them Such is the case with property
bel onging to the State and its nunicipalities,
and which is held by them for governnental
pur poses. All  such property is taxable, if
the State shall see fit to tax it; but to |evy
a tax upon it would render necessary new taxes
to nmeet the demand of this tax, and thus the
public would be taxing itself, and no one
woul d be benefited but the officers enployed,
whose conpensation would go to increase the
usel ess tax. It cannot be supposed that the
| egislature would ever purposely lay such a
burden upon public property, and it s,
t her ef or e, a reasonable conclusion that,
however general nay be the enuneration of
property for taxation, the property held by

the State and by all its municipalities for
gover nirent al purposes was intended to be
excluded, and the law wll be adnm nistered as

excluding it in fact.

Pel ouze v. City of Richnond, 33 S E 2d 767, 769 (Va. 1945)

(quoting Cooley on Taxation, 861 (4'" ed.)) (enphasis added);

| ndependent School District, Cassia County v. Pfost, 4 P.2d 893

898 (1d. 1931) (sane).



Petitioners have cited not a single contrary ruling. Hence,
in the absence of a clear statenment of legislative intent,
Florida’s general tax laws, including section 194.171, should not
be construed to apply to state property that is immune from
t axati on.

B. There is No Cear Statenment of Legislative Intent

That Section 194.171 or Any Qher Law Should be
Applied to Divest The State of Property That is
| mmune from Taxati on.

Section 194.171 does not by its plain terns apply to the
state, and petitioners, despite their msstatenment of the
controlling rule of construction, do not attenpt to argue that it
does. Rat her, cobbling together bits and pieces of other
statutes, petitioners infer that section 194.171, in the absence
of | anguage excluding the state, wll apply to deprive the state
of its immunity. In short, petitioners contend that because
procedural statutes of limtation generally apply to the state,
and because state property is assessed even though imune from
taxation, the state is a “taxpayer” and hence subject to the
constraints of section 194.171, Fla. Stat. See §895.011,
192.001(13), and 192.011, Fla. Stat.

This argunent fails for the obvious reason that neither these
statutes nor any others manifest a clear intent to deprive the

state of its property because of its failure to pay taxes that

were assessed in error. If section 194.171, as a general tax |aw,



does not by its clear terns apply to the state, then petitioners
cannot rely on section 95.011 to make it apply. Section 95.011
does not purport to waive the state’'s inmunity. Wen the state
wai ves its sovereign imunity from suit, or when it waives its
inmmunity from taxation and accepts the attendant consequences, it
nmust state its intent to do so in the clearest terns. See

Spangler v. Florida State Turnpike Auth., 106 So. 2d 421, 424

(Fla. 1958)(waiver of sovereign immnity nust be clear and
unequi vocal and will not be reached as product of inference or

inmplication); First Union Nat. Bank v. Ford, 636 So. 2d 523, 525-

26 (Fla. 5" DCA 1993)(requiring clear manifestation of intent to

wai ve inmunity from taxation), aff’d sub nom Leon Co. Educ.

Facilities Auth. v. Hartsfield, 698 So. 2d 526 (Fla. 1997);

Di cki nson, 325 So. 2d at 4 (requiring clear and direct expression
of intent to waive immunity from taxation). That clear statenent
of legislative intent is nowhere to be found.

G her statutory provisions, however, clearly refute even the
inference that section 194.171 applies to the state to cut off its
i mmunity. Section 197.432(9), Florida Statutes, prohibits the
sale of a tax certificate on property owned by any governnental
unit that is subject to taxation because the property is |leased to
a nongovernmental entity. That section further provides that
del i nquent taxes shall be enforced and collected as provided in

section 196.199(8), Florida Statutes. Under section 196.199(8),



del i nquent taxes do not becone a lien on state property but are
recoverabl e by legal action against the | essee-taxpayer. In fact,
the property of the state is not subject to a lien of any Kkind.
811.066(5), Fla. Stat. If leased state property is beyond the
reach of speculators, how can it possibly be concluded that a
state correctional facility is subject to section 194.171 and tax
enforcenment proceedings in the absence of the clearest words of
| egi slative intent?

Petitioners also rely on section 196. 31, Florida Statutes, in
support of the argunent that the state is a “taxpayer.” Agai n,
whet her the state may technically fall within the definition of
“taxpayer” is not relevant in the absence of a clear statenent
that inmune property is subject to section 194.171 and divest nent
through the issuance of tax certificates and tax deeds. By its
plain ternms, section 196.31 applies only when the |egislature has
expressly subjected state land to taxation. Section 196.31 does
not support the contention that imune property is subject to the
general tax |aws.

C. Case Law Has Not Held That the State is Subject to
Section 194.171.

Petitioners have also msread Lake Worth Towers v. GCerstung

262 So. 2d 1 (Fla. 1972), Markham v. Neptune Hol |l ywood Beach C ub,

527 So. 2d 814 (Fla. 1988), and Ward v. Brown, 894 So.2d 811 (Fl a.

2004) . The Lake Wrth Towers decision stated in dicta that the

10



time [imts of section 192.21(2), Florida Statutes (1967), did not
apply to assessnents that were void because of sovereign inmunity
or the exenpt status of the property. 262 So. 2d at 4. That
statement certainly is consistent with the controlling rule on
construction of general tax statutes, as set forth above. The
Court went on to say that if the tax was not paid and tax
certificates or tax deeds issued, a suit to cancel the certificate
or deed nust be brought within the time allowed by chapter 197,
Florida Statutes. 1d.

Petitioners construe Neptune Holl ywood Beach Cl ub and Ward as

holding that a challenge to any void assessnent, including an
assessnent on imune state property, must be brought within the
60-day tine limt set by section 194.171(2). But neither case
concerned state property or even suggested that this statute
applied to the state. Petitioners’ argument l|acks not only a
clear statenment of support from the legislature, but also from
this Court.

The casual reference in Lake Wrth Towers to chapter 197,

Florida Statutes, cannot support the conclusion that the state may
be divested of its property for non-paynment of taxes that were
never owed. As pointed out, the statenent is pure dicta. Nothing
in Chapter 197, Florida Statutes, then or now, expresses a clear
| egislative intent to subject property immune fromtaxation to the

operation of the general tax |[|aws. Lake Worth Towers’ offhand

11



reference to Chapter 197, to the extent it may suggest otherw se,

is neither correct nor binding. See Coastal Petroleumyv. Anerican

Cyanam d, 492 So. 2d 339, 344 (Fla. 1986) (holding that statenents
in earlier decision that the Mrketable Record Title Act could
operate to divest the state of sovereignty |ands were dicta and
non- bi ndi ng) . This Court has not been enpowered to waive the
state’s immunity in the absence of |egislative action.

Petitioners’ reliance on section 194.171 is inappropriate for
anot her reason. The courts of this state have long held that a
tax deed based on an illegal assessnent is void, conveys no title,

and can be set aside at any tinme. MKeown v. Collins, 21 So. 103,

105 (Fla. 1896); Cape Atlantic Landowners Ass’n, Inc. v. County of

Volusia, 581 So. 2d 1384, 1386 (Fla. 5'" DCA 1991); Md-State

Homes, Inc. v. Nassau County, 198 So. 2d 382, 384-385 (Fla. 1°' DCA

1967). Petitioners have not explained why they seek the issuance

of a void instrument or what benefit they will derive fromit.?

' I'n Lake Worth Towers this Court suggested the state act within
the time limts of chapter 197, Florida Statutes, to have a tax
certificate or deed cancelled. Petitioners’ brief points out that
the only relevant statute in chapter 197 at that time was section
197.725, Fla. Stat. (1971), which would have given the state four
years from the tinme the holder of a tax deed took possession to
file an action to recover possession. Pet. Init. Br. at 19-20.
That statute still exists as section 95.191, Florida Statutes.
The prospect of giving a tax deed hol der possession of a prison or
any government building is nonsensical. Perhaps petitioners
believe that if a void tax deed is issued they will be entitled to
a 12% annual return on their investnent pursuant to section
197.602, Florida Statutes. However, the state has not waived its
i munity under that statute, either.

12



It does not appear from petitioners’ brief that they wish to
contest the inmmune status of the property in question. But
whet her they do or not, if the property is imune from taxation
the Otingers may seek a refund under section 197.443 or 197. 444,
Florida Statutes. They are not entitled to anything nore.

D. Public Policy Favors the State's Position.

Public policy considerations underlying the sixty-day filing
period for tax assessnment challenges will not be underm ned by
hol di ng that section 194.171 does not apply to the state. As Ward
points out, the legislative intent and public policy behind this
provision “is to ensure pronpt paynent of taxes due and naking
avai l abl e revenues that are not disputed.” 894 So. 2d at 815
The state does not owe taxes to the counties and therefore pronpt
paynent is not a valid policy consideration, nor is the pre-filing
requi renent to pay taxes that are not disputed. See 8194.171(3),
Fla. Stat. To the contrary, it is petitioners’ assunption --—
that the general tax |laws should be interpreted to apply to state
property -- that threatens fiscal injury and disruption of the
gover nnent . If there is any conceivable public ©policy
justification for making immune property subject to the genera
tax | aws, the vagaries of the assessnent process, and human error,

it should cone fromthe | egislature.

13



. THE DOCTRINE OF LEGAL ESTOPPEL HAS NO
APPLI CATION TO THI S CASE

Petitioners contend that the ruling in Trustees of the

Internal Inp. Trust Fund v. Bass, 67 So. 2d 433 (Fla. 1953), “is

not based on . . . an act of the Legislature,” and therefore
“inmplicitly recognize[es] that there is no general rule that the
STATE may only be divested of its property with its consent.”
Pet. Init. Br. at 27. In fact, neither Bass nor any other case
recogni zes that the state may be divested of its property wthout
its consent, or at least by virtue of an affirmative act that
mani f ests consent. Wile the original tax assessnment on state

| and was not authorized by law, the Bass court held the state was

estopped to eject a later owner who held title under a Miurphy Act
deed (authorized by the legislature and issued by the state) and
who had been in possession nore than el even years under that deed.
Here, in contrast, the Qtingers have never been in possession
the state has not failed to assert its rights, and no tax deed has
i ssued.

Al t hough petitioners have not asserted an estoppel claimin
this case, their reliance on that doctrine overlooks certain
fundanental principles. First, estoppel wll never apply to

inmpair the exercise of the state’s sovereign powers. Trustees of

the Internal Inp. Trust Fund v. Cdaughton, 86 So. 2d 775, 778

(Fla. 1956); Trustees of the Internal Inp. Trust Fund v. Lobean,

14



127 So. 2d 98, 104 (Fla. 1961)(Drew, J., joined by five other

justices, concurring); Florida Board of Forestry v. Lindsay, 205

So. 2d 358, 360 (Fla. 2d DCA 1927). The state’s ability to
exercise its sovereign powers would surely be inpaired if it were
subject to loss of its corrections facilities and other governnent
bui | di ngs through erroneous tax assessnents and the issuance of
tax certificates and tax deeds. Second, a tax deed based on an

invalid assessnent is void. McKeown, Cape Atlantic Landowners

Ass’'n, and Md-State Honmes, supra. Petitioners do not explain how

the doctrine of estoppel could possibly apply to validate a deed
that is void frominception and known to be void when issued.

In sum the |legislature has nowhere stated its intent to nake
state prisons or other governnent facilities subject to |ocal
taxation or to tax enforcenent |aws that could deprive the state
of property that is immune from taxation. The instant action for

injunctive relief is tinmely and not barred by section 194.171.

15



CONCLUSI ON

The decision of the First District Court of Appeal should be

af firnmed.
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