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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellant in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
t he prosecution, or the State. Petitioner, Tonmesha Mrie Howard,
the Appellee in the DCA and the defendant in the trial court,
will be referenced in this brief as Petitioner or by proper
name.

“PBM will designate Petitioner’s brief on the nmerits,
foll owed by any appropriate page nunber.

The record on appeal consists of 2 volunmes, which wll be
referenced by Roman nuneral according to the respective nunber
designated in the Index to the Record on Appeal, followed by any
appropri ate page nunber.

“Court Exhibit 1" will be referenced as such.

A bold typeface wll be wused to add enphasis. |Italics

appeared in original quotations, unless otherw se indicated.

STATEMENT OF THE CASE AND FACTS

The State rejects Petitioner’s statenent of the case and
facts and provides the followng as relevant to the issue

pr esent ed:



Petitioner, Tomesha Marie Howard, was a passenger in a
vehicle stopped on April 16, 2004, for a visibly cracked
w ndshield by Al achua County Deputy Sheriff Joe Hood. (1 1-2).
According to the arrest report, following this stop, itenms of
contraband were discovered inside the vehicle and on
Petitioner’s person. (1 1-2). By five count Information filed
May 20, 2004, Petitioner was charged wth one count of
trafficking 1in hydrocodone and oxycodone, one count of
possession of cocaine with intent to sell or deliver, one count
of introducing contraband in to a jail, one count of possession
of not nore than 20 granms of cannabis, and one count of
possessi on of drug paraphernali a. (I 6-7). Al counts were
alleged to have been committed on April 16, 2004. (I 6-7).
Petitioner entered a witten plea of not guilty on May 27, 2004.
(1 11).

On Novenber 2, 2004, Petitioner filed a notion to suppress
all itenms of contraband, as well as statenents obtained as a
result of the traffic stop on grounds that the initial stop was
unl awf ul . (I 19-22). On Novenber 19, 2004, an evidentiary
hearing on Petitioner’s notion to suppress was held. (Il 1-38).
At this hearing, both Petitioner and the State agreed that the
sole issue presented was “whether or not the wndow crack is

sufficient for the stop.” (Il 3-5).



For the State, Deputy Hood testified that on April 16,
2004, he was traveling east on State Road 20. (Il 7-8). Wile
passing a vehicle, Deputy Hood noticed that its wndshield had a
| arge crack that “looked like it was spidered, and |ooked I|ike
an object maybe had hit the wi ndow and shattered it.” (Il 8-9
11). It was because of this cracked front w ndshield that
Deputy Hood then stopped the vehicle and cane into contact wth
Petitioner. (rr 8-10). Deputy Hood testified that in his
report he described the wi ndshield as being “severely cracked”
meaning that it was “extrenely noticeable, and that it can cause
sonme hazard.” (Il 10). Upon observing this cracked w ndshield,
Deputy Hood positioned hinmself behind the vehicle, “called in a
traffic stop,” and stopped the vehicle. (rr 10-11). Deputy
Hood could not recall the “total size” of the crack but knew it
was “[l]arge enough that [he] could see it from where [he] was
at.” (11 11).

On cross-exam nation, Deputy Hood testified that he could
not describe the crack in the wi ndshield during deposition and
“can’t describe exactly what the crack | ooked |ike today” but he
knew it was cracked. (Il 12-13). On the trial court’s inquiry,
Deputy Hood further testified that it was hard for him to
remenber the |ocation of the crack in the wi ndshield and what he
coul d renmenber was “sonewhat vague,” but he thought it “was kind

of in the center close to the driver.” (I 14-15). Wile it



was hard for Deputy Hood to explain the severity of the crack,
he testified that from where he was sitting, “it was a severe
enough crack that [he] could see a crack.” (Il 15). Still on
the trial court’s inquiry, Deputy Hood testified that after the
conclusion of the traffic stop, he thought that the sister of
one of the parties was allowed to drive the vehicle hone. (11
17). In response to the trial court’s questioning, Deputy Hood
further testified that he had no reason other than the cracked
w ndshield to stop the vehicle. (11 19-20).

For the defense, Petitioner’s father, Tomy Howard, Jr.,
testified that he was famliar with Petitioner’'s vehicle prior
to April 16, 2004. (rr 22). M. Howard testified that the
vehicle's wndshield “had a hairline crack in it” for a nunber
of years and did so in April of 2004. (rr 23). M . Howard
descri bed this crack as going from“just about to where the rear
view mrror is in the car, but it did not protrude past that.”
(rr 23). At the behest of the trial court, M. Howard drew a
picture of the location and size of the crack in the w ndshield,
describing it as being on the passenger side and “roughly, say,
14 inches long.” (rr 23-24, 27). This drawing by M. Howard
was entered into the record as Court Exhibit 1. (rr 28; Court
Exhibit 1). M. Howard stated that there was only one crack and
would not have interfered with one’'s vision or ability to

operate the vehicle. (rr 25). M. Howard testified that the



wi ndshield was replaced “[p]robably within a day or two after
that.” (I 26).
Arguing in opposition to Petitioner’s notion to suppress,

the State contended that section 316.610, Florida Statutes,

‘

“states ‘or that its equipnment is not in proper adjustnent or

repair.’”” (11 29). Based on this portion of the statute, the
St at e argued:

Your Honor, a 14-inch crack on the window is the small est
crack that could possibly be there from the evidence
presented. The State contends that the crack was actually
| arger than that. But even in a light nost favorable to the
Defense, it is a 1l4-inch crack in the center of the w ndow.
And it’s the State's position that that size of a crack
makes the w ndshield not in proper adjustnent or repair.
Therefore, there is a nonnoving traffic violation on the
vehicle. Therefore, the officer had probable cause for the
st op.

(rr 29).
In response, Petitioner argued that the evidence showed

that the crack was “not an unduly hazardous condition” and under
the case law of “Hilton Vs. State,”! the statute “requires only
that a vehicle have a w ndshield.” (rr 29-30). Petitioner
argued that wunder “Hilton Vs. State,” the statute did not
require that the w ndshield “be perfectly intact.” (rr 30).

Because the weight of the testinobny was that this crack was not

unsafe, Petitioner argued that “the stop was not wi th probable

L' Hilton v. State, 29 Fla. L. Wekly D1475 (Fla. 2d DCA June
18, 2004).




cause for a traffic infraction, and therefore not lawful.” (I
30) .

The State provided the trial court with other case |aw
which it contended “stand for the proposition that a cracked
w ndshield is a legal basis for a stop.” (Il 5, 30-32). Based
on these authorities, the State further argued that the “type of
crack, the size of the crack, or anything else” need not be
exam ned because “a cracked w ndshield in and of itself is
sufficient ....” (Il 31-32). In addition, the State reiterated
its earlier argunent that the Florida statute it had referenced
earlier *“only requires that the equipment is not 1in proper

adjustnent or repair” and that “[a] cracked window is not in

proper repair or adjustnment.” (Il 32).

Relying on “Hilton,” Petitioner again argued that Florida
statute 362.2952 does not make it illegal to drive with a
cracked wi ndshield.” (11 32). Accordi ngly, Petiti oner

contended that “the blanket statenent that driving with a

cracked wi ndshield is a violation is — 1is not a true |ega
statement.”? (11 32). Petitioner maintained, “Hlton, | think
lays out the lawas it is in Florida and is on point.” (1l 32).

The trial court then distinguished each of the cases upon

which the State relied, holding:

2 The transcript of proceedings incorrectly identifies the
prosecutor as presenting this argunent.



The only case that seens to be at all on point is the one
that both of you gave ne, which is the Hilton case. Hilton
V. State.[? This is a two-to-one decision. The di ssent
basically cones down on the side of the State, and the
maj ority opinion cones down on the side of the Defendant.
The mjority opinion is — | think is the controlling
precedent here, and that is that it’s not enough for there
to be a crack, but indeed the cracked w ndshield would have
to be an unsafe condition and create a traffic hazard.

And Deputy Hood is honest enough and frank enough to say
that he doesn’'t today renmenber nuch about it, and that
because of a malfunctioning or nonfunctioning canera, he

didn’t have a photograph. Deputy Hood knows what the
| awyers know, and because of his training and what | know
as a judge, and that is that in a notion to suppress
evidence, if it’s a warrantless search, the State, the
police have the burden of proof. And thus as a trained
pr of essi onal , it's his responsibility to gather the

evi dence and preserve the evidence, which is done with a
camer a. There were at least two on the scene, or should
have been. And that evidence wasn’'t gathered.

Frankly, that would sure make it easy for us if we had a

phot ogr aph. Because if there was a photograph that
denonstrated that the cracked wi ndshield created a safety
issue, there would be no problem If there was a

phot ograph that indicated it didn't create a safety issue
there’d be no problem

Based on his |lack of nenory and the |ack of evidence and
based upon the uncontradicted testinony of M. Howard, who
testified that he’'s very famliar wth this car and
observed it at the tinme of the incident or soon follow ng
the incident, and that the crack was a 14-inch hairline
crack basically on the passenger side, and in the diagram
that he drew for nme, actually above eye level, this court
finds as a matter of fact that it did not create a safety
I ssue. And no reason to believe that the vehicle was
unsafe, based on the evidence presented.

And consequently, based on the evidence preserved and
presented, | cannot find that the — +that the stop was
val i d. And based upon the precedent of Hlton, which
di scusses exactly this issue and says that I'"mobligated to
rule in favor of the Defendant. And | wll follow the
Hilton precedent and say to Deputy Hood, one, thanks for
your candor and your honesty. And two, get a canera that

® Hilton v. State, 29 Fla. L. Weekly D1475 (Fla. 2d DCA
June 18, 2004).




works and keep it in your car and take a picture, and this
problemis sol ved.
(11 34-36).
The trial ~court orally granted Petitioner’s notion to
suppress, while stating in its Novenber 22, 2004, witten order:

“For the reasons cited in the record, and upon the authority of

Hlton v. State, 2004 W. 1358996 [29 Fla. L. Weekly D1475] (Fla.

App. 2 Dist, June 18, 2004), said motion be and the same is
hereby GRANTED.” (1 23-24; Il 36)(bold in original). The State
filed notice of appeal on Novenber 29, 2004. (I 26).

By witten opinion, the First District Court of Appeal
reversed the order of the trial court granting Petitioner’s

notion to suppress. State v. Howard, 909 So. 2d. 390 (Fla. 1st

DCA 2005). This decision is attached hereto in an appendix. In

so ruling, the Court in Howard expl ai ned:

* * *

After the instant proceedings concluded in the trial
court, the Second District Court reviewed Hlton | en banc,
wi thdrew the original decision, and substituted an opinion
affirmng Hlton s conviction. See Hilton I, 901 So. 2d
155, 30 Fla. L. Wekly at D453-54. Hlton Il construed
sections 316.2952 and 316.610(1) as establishing that the
officers had lawfully stopped H lton based on the cracked
wi ndshield because such an equipnent violation is a
noncri m nal traffic infraction. The court st at ed:
“Al though the above two statutes do not specify under what
ci rcunstances an officer may stop a car to performa safety
i nspection of a broken w ndshield, we conclude that an
officer nmy stop a vehicle wth a visibly cracked
w ndshield regardless of whether the crack creates any

i medi ate hazard.” 901 So. 2d at 157, |Id. at D454.
Recogni zing that this issue inpacts |aw enforcenent
policies throughout Florida, the <court in Hlton II

certified a question as a mtter of great public



i mport ance. See 901 So. 2d at 160, id. at D455; Fla. R
App. P. 9.030(a)(2)(A(v). _

More recently, the panel in State v. Burke, 902 So. 2d
955, 30 Fla. L. Weekly D1435 (Fla. 4th DCA June 8, 2005),
reached a result contrary to Hlton Il by affirmng an
order suppressing evidence of drugs retrieved from Burke's
pocket after an officer stopped Burke for having a cracked
wi ndshield and a partially broken taillight. See Id. The
Fourth District Court observed that the correctness of
Hilton Il could depend on whether Doctor v. State, 596 So.
2d 442 (Fla. 1992), remains the |law after Wren, 517 U S
at 806. * Burke set out the issue as follows:

In Doctor, the Florida Supreme Court held that a

crack in the lens of a taillight was not a proper
basis for the stop of a car because the taillight
was still emtting red light in conpliance wth
the statutory requirenent for a taillight. Qur
supreme court held in Doctor that a reasonable
of ficer would have known that the taillight was
still in conmpliance with the |aw The mjority

in Hlton recognized the significance of Doctor,
but noted that it was decided prior to Wiren. In
Whiren the United States Suprene Court held that,
when determ ning whether the stop of a vehicle is
proper, the standard is whether the officer could
have had a reasonable belief that the driver
committed a crinme or traffic infraction, and that
t he subjective intent of the officer involved was

not rel evant.
We conclude that Doctor is still good |aw and
t hat t he maj ority opi ni on I n Hlton i's

i nconsi stent with Doct or.

902 So. 2d at 957, 30 Fla. L. Wekly at D1436. The Fourth
District Court certified direct conflict with Hilton II.
See id.

* W are constitutionally charged to construe the
people’s right to protection from unreasonable
searches and seizures in conformty wth the
federal Fourth Anmendnent, “as interpreted by the
United States Supreme Court.” See Art. |, § 12,

Fl a. Const.

G ven our agreenent with the reasoning in Hlton |1
we conclude that Deputy Hood had an objective reasonable

9
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SUVWVARY OF ARGUMENT

Foll owm ng the reasoning of the Second District Court’s en

banc majority in Hlton v. State, infra, the First D strict

Court of Appeal correctly held in the instant case that uwunder
sections 316.2952 and 316.610, Florida Statutes, the Legislature
intended that a crack in the wi ndshield of an autonobile would
constitute a traffic infraction regardless of whether it posed
any imrediate hazard to its operation. Therefore, the First
District’s determnation that section 316.610 authorized the
stop of the vehicle in which Petitioner was a passenger, based
solely on its cracked wi ndshield, was al so correct.

Opposite the holding of the First District, while expressly
relying on Judge Northcutt’s dissent in Hlton, the Fourth

District Court of Appeal in State v. Burke, infra, held that

under this Court’'s decision in Doctor v. State, infra, a nere

visible crack in a windshield is not proscribed by I|aw unless
can be shown to pose a “safety problem” However, contrary to
t he reasoning of Judge Northcutt, adopted by the Fourth D strict
in Burke and on which Petitioner relies in the instant case, the
judgnent of the First District is entirely consistent with the
anal ysi s and reasoni ng of Doctor.

In Doctor, this Court held that the stop of an autonobile
pursuant to section 316.610 was unlawful because the cracked

equi pnrent on the vehicle that pronpted the stop was not

11



equi prent required by |aw. Therefore, there was no traffic
i nfraction. In the instant case, however, because a w ndshield
is equipnment that is specifically required by law, then under
the plain |anguage of section 316.610, a visible crack in the
wi ndshield in and of itself will authorize a |aw enforcenent
officer to stop and i nspect that vehicle.

Because the judgnent and reasoning of the Second District’s
en banc mpjority in Hlton was correct, the holding of the First
District in the instant case, having expressly followed Hilton's
reasoni ng, was also correct. Accordingly, the First District’s
decision in Howard reversing the trial court’s order granting
Petitioner’s notion to suppress should be affirnmed and the
conflicting decision of the Fourth District in Burke should be

di sapproved.

12



ARGUMENT

| SSUE

WHETHER, AS A MATTER OF LAW UNDER SECTIONS 316.2952 AND
316. 610, FLORI DA STATUTES, THE LEQ SLATURE | NTENDED THAT A
CRACK IN THE W NDSHI ELD OF AN AUTOMOBI LE WOULD CONSTI TUTE
A TRAFFIC |INFRACTION WHICH WOULD AUTHORIZE A LAW
ENFORCEMENT OFFICER TO STOP AND |INSPECT THE VEH CLE
REGARDLESS OF WHETHER THE CRACK POSED A DANGER TO I TS SAFE
OPERATI ON.  (Rest at ed)
Jurisdiction
Article V, Section 3(b)(4), of the Florida Constitution
provides, as relevant: “[The Suprenme Court njay review any
decision of a district court of appeal ...that is certified by it
to be in direct conflict with a decision of another district
court of appeal.” See Fla. R App. P. 9.030(a)(2)(A) (vi). In

State v. Howard, 909 So. 2d. 390 (Fla. 1st DCA 2005), the First

District Court certified direct conflict with the decision of

the Fourth District in State v. Burke, 902 So. 2d 955 (Fla. 4th

DCA 2005) . Accordingly, this Court has jurisdiction. Art. V, 8§

3(b)(4), Fla. Const.

St andard of Revi ew

“The standard of appellate review on issues involving the

interpretation of statutes is de novo.” Cines v. State, 912

So. 2d 550 (Fla. 2005), quoting, B.Y. v. Dep't of Child. &

Fans., 887 So. 2d 1253, 1255 (Fla. 2004). Under the de novo

standard of review, the appellate court pays no deference to the

13



trial court’s ruling; rather, the appellate court makes its own

determ nation of the |egal issue. See Health Options, Inc. v.

Agency for Health Care Adm n., 889 So. 2d 849, 851 (Fla. 1st DCA

2004). Under the de novo standard of review, an appellate court
freely considers the matter anew as if no decision had been
rendered bel ow. However, a trial court’s factual findings on
which its decision of law is based will be sustained and given
deference by the appellate court if supported by conpetent

substantial evidence. See e.g. Dillbeck v. State, 882 So. 2d

969, 972-973 (Fla. 2004)(addressing a mxed question of |aw and

fact).

Furthernore, as stated in Butler v. State, 706 So. 2d 100

(Fla. 1st DCA 1998):

Review of a Florida notion to suppress is a m xed

question of law and fact, yoked to federal law. Art. |, 8
12, Fla. Const.; Perez v. State, 620 So. 2d 1256 (Fla.
1993). The standard of review for the trial judge’'s

factual findings is whether conpetent substantial evidence
supports the judge’'s ruling. Caso v. State, 524 So. 2d 422

(Fla. 1988). The standard of review for the trial judge's
application of the law to the factual findings is de novo.
Onelas v. U S, 517 U S 690, 116 S.C. 1657, 134 L Ed.2d

911 (1996).
Id. at 101. Thus, an appellate court nust defer “to the factual
findings of the trial judge that are supported by conpetent
substantial evidence,” but consider for itself “whether as a

matter of |aw those facts anmobunt to a reasonabl e suspicion or

probabl e cause.” Harris v. State, 761 So. 2d 1186, 1188 (Fl a.

4th DCA 2000); see Onelas v. United States, 517 U S. 690, 699,
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116 S.Ct. 1657, 1663, 134 L.Ed.2d 911 (1996); D llbeck, supra.
In doing so, the courts of this state are “constitutionally
required to interpret search and seizure issues in conformty

with the Fourth Amendnent of the United States as interpreted by

the United States Suprene Court.” State v. Gandy, 766 So. 2d
1234, 1235 (Fla. 1st DCA 2000), citing At. I, § 12, Fla.

Const., Perez v. State, 620 So. 2d 1256 (Fla. 1993), and Bernie

v. State, 524 So. 2d 988 (Fla. 1988).

Merits
The First District Court of Appeal correctly held that
under sections 316.2952 and 316.610, Florida Statutes (2004), a
visible crack in the windshield of an autonobile is a violation
of Florida law which will permt the stop and inspection of that
vehicle by law enforcenment pursuant to section 316.610,
notwi t hst andi ng whether the crack creates any immedi ate hazard

to its operation. State v. Howard, 909 So. 2d. 390 (Fla. 1st

DCA 2005) (herei nafter Howard).
The | anguage of section 316.610, Florida Statutes, is plain
and unanbi guous. The specific point of certified conflict

between the instant case and State v. Burke, 902 So. 2d 955

(Fla. 4th DCA 2005) (hereinafter Burke), as well as Burke and the

en banc majority in Hilton v. State, 901 So. 2d 155 (Fla. 2d DCA
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2005) (hereinafter Hlton 11),' arises from Judge Northcutt’s

di ssenting interpretation of section 316.610 in Hlton Il based

on this Court’s decision in Doctor v. State, 596 So. 2d 442

(Fla. 1992)(hereinafter Doctor). A though in expressly adopting
Judge Northcutt’'s reasoning, the Burke Court found “that the
maj ority opinion in Hilton [Il] is inconsistent with Doctor,” it
neverthel ess conceded, “If the majority opinion in Hlton [I1]
is correct, it would follow that the stop in the present case
for the crack in the w ndshield was proper.” Burke at 956-957.
OQpposite Burke, in the instant case, the First District
Court expressly agreed with and relied upon the reasoning of the
en banc majority in Hilton Il in reaching its decision that is
now before this Court. Howard at 390, 393-394. For those
reasons discussed bel ow, because Judge Northcutt’s reasoning in
his Hlton Il dissent is based on an erroneous interpretation
and application of Doctor, the reasoning of the Hlton Il
majority, on which the holding of the First District in the
instant case is grounded, was correct. Accordingly, Howard, by
way of the mpjority decision in Hilton II, should be affirned

and Bur ke di sapproved.

! Havi ng granted rehearing en banc, the Second District withdrew
the previous panel decision in Hlton v. State, 29 Fla. L

Weekly D1475 (Fla. 2d DCA June 18, 2004)(Hilton 1).

Consequently, Hilton |l is not published in the Southern
Reporter. Notably, the only dissent in Hlton Il was conprised
of the two judge majority panel in Hilton |
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““When construing a statutory provision, |egislative intent
is the polestar that guides’ the Court’s inquiry.” State v.

Rife, 789 So. 2d 288, 292 (Fla. 2001), quoting, MlLaughlin v.

State, 721 So. 2d 1170, 1172 (Fla. 1998). “Legislative intent
is determined primarily from the | anguage of a statute.” Rife,
supra (citations omtted). “[T]he plain neaning of statutory

| anguage is the first consideration of statutory construction.”

Clines v. State, 912 So. 2d 550 (Fla. 2005)(citations omtted).

“When the | anguage of the statute is clear and unamnbi guous and
conveys a clear and definite neaning, there is no occasion for
resorting to the rules of statutory interpretation and
construction; the statute nust be given its plain and obvious
meaning.” 1d. (citations omtted).

In the present case, the plain nmeaning of the statutory
| anguage in section 316.610 is unanbiguous and definite.
Clearly expressing its intent, the Legislature has provided:

316.610. Safety of vehicle; inspection. -It is a
violation of this chapter for any person to drive or
nove, or for the owner or his or her duly authorized
representative to cause or knowingly permt to be
driven or noved, on any highway any vehicle or
conbination of vehicles which is in such unsafe
condition as to endanger any person or property, or
whi ch does not contain those parts or is not at all

times equi pped with such lanps and other equipnent in
proper condition and adjustnent as required in this
chapter, or which 1is equipped in any manner in
violation of this chapter, or for any person to do any
act forbidden or fail to perform any act required
under this chapt er

(1) Any police officer my at any tinme, upon
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reasonabl e cause to believe that a vehicle is unsafe
or not equipped as required by law, or that its
equipnment is not in proper adjustnent or repair,
require the driver of the vehicle to stop and submnit
the vehicle to an inspection and such test wth
ref erence thereto as may be appropri ate.

(2) I'n the event the vehicle is found to be in unsafe
condition or any required part or equipnment is not
present or is not in proper repair and adjustnent, and
the continued operation would probably present an
undul y hazardous operating condition, the officer may
require the vehicle to be imediately repaired or

renmoved from use. However, if continuous operation
woul d not pr esent undul y hazar dous operating
conditions, that is, in the case of equipnent defects
such as tail pi pes, muffl ers, w ndshield w pers,

marginally worn tires, the officer shall give witten

notice to require proper repair and adjustnent of sane

wi thin 48 hours, excluding Sunday.

8§ 316.610, Fla. Stat. (2004) (underscore & italics added).

Thus, as relevant to this cause, the plain |anguage of
section 316.610 expressly provides that regardl ess of whether it
is equipnment required by Chapter 316, if an officer has
reasonabl e cause to believe it is “in such unsafe condition as
to endanger any person or property,” then she nmay stop and
i nspect that vehicle. § 316.610, Fla. Stat. (2004). This point
is clearly evident by the Legislature’s reference, as an
exanple, to “marginally worn tires” in subsection (2). I d.
El sewhere, Chapter 316 does not address the wear of tires at
all, but by its inclusion in section 316.610, the Legislature

has recognized that tire wear may render the condition of a

vehicl e unsafe. In this ci rcunst ance, section 316. 610
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aut hori zes an officer with an objective reasonable belief that
such condition is unsafe to stop and inspect that vehicle. Id.

| ndependent of this provision, the plain |anguage of
section 316.610 also expressly provides that where it 1is
equi prent required by Chapter 316 that is involved, an officer
may stop and inspect that vehicle if she has reasonable cause to
believe it is not “in proper adjustnent or repair.” I d. Thi s
point is also clearly evident by the Legislature’'s reference, as
an exanple, to tailpipes, nufflers, and w ndshield w pers. I d.
Each of these pieces of equipnent are required by |aw See §
316. 272, Fl a. St at . (2004) (tail pi pe and muf fl er); 8
316.2952(3)&(4), Fla. Stat. (2004)(w ndshield w pers). Thus,
where statutorily required equipnent s at issue, section
316. 610 authorizes an officer to stop and inspect that vehicle
notw t hst andi ng whether the damage or defect to that equi pnent
poses an i nmedi ate safety hazard. |Id.

Under subsection (2), where, after stopping and inspecting
the vehicle, the officer finds that its continued operation
woul d present an “unduly hazardous” condition, the officer “my
require the vehicle to be imediately repaired or renoved from
use.” 8§ 316.610(2), Fla. Stat. (2004). However, if, after
i nspection, the officer finds that in spite of the violation,
“continued operation would not pr esent unduly hazardous

operating conditions, ... the officer shall give witten notice
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to require proper repair and adjustnment of sanme within 48 hours,
excl udi ng Sunday.” 1d.
Thus, read as a whole, the neaning and purpose of section

316.610 is clear and definite. See Maddox v. State, 2006 Fl a.

LEXIS 6, *9, Case. No. SC03-2110 (Fla. Jan. 12, 2006); dines;
R fe, supra. As its plain language reflects, wile section
316. 610 provides |aw enforcenent wth broad, general authority
to stop and inspect a vehicle where there is “reasonabl e cause

to believe” that it is “in such unsafe condition as to endanger

any person or property,” it provides a nore narrow grant of
authority directed to “equipnent;” specifically, equipnment that
is required by Chapter 316. It is this “required equipnment”
provision that lies at the heart of this Court’s decision in

Doctor and on which the certified conflict between the instant
case and Burke, as well as Burke and Hilton II, is derived.

In Doctor, this Court addressed the legality of a traffic
stop made pursuant to section 316.610 where the basis for the
stop was “a crack in the innernost lens of the left taillight
assenbly.” 1d. at 446. After quoting subsection (1) of section
316.610 in its entirety, this Court observed and hel d:

Section 316. 610, however , nmust be read in
conjunction with those statutes which delineate the
specific equipnent requirenents for vehicles. See
e.g., 8 316.220, Fla. Stat. (1987) (headlanps); id. 8§
316.221 (taillanps); id. 8§ 316.222 (stop |lanmps and
turn signals); id. 8 316.2225 (additional equipnent

required on certain vehicles). The only such statute
arguably applicable in the present case is section
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316.221(1), which specifies the requirenents for a
vehicle' s taillights:

Every notor vehicle . . . shall be equipped wth
at least two taillanps nounted on the rear,
whi ch, when lighted as required in s. 316.217,
shall emt a red light plainly visible from a
di stance of 1,000 feet to the rear

The evidence at trial revealed that Doctor’s
vehicle was equipped with two sets of rear lights
consisting of a signal light on the outside of the
Iight bank, then a brake light, then a reverse I|ight,
and finally a lens cover, or reflector. n3 It was the
reflector that was cracked, rather than one of the
lights. Trooper Burroughs confirned that the vehicle
had taillights shining on each side of the rear of the
vehicle, despite the cracked |ens cover, at the tine
of the stop. Thus, as Trooper Burroughs conceded, the
vehicle had “at least two taillanps” in working order
when it was pulled and was not in violation of the
I aw. See Wlhelmv. State, 515 So. 2d 1343 (Fla. 2d
DCA 1987).

n3 This was not designed to cover a |lighting
apparatus, but was nerely a reflector to reflect
rather then emt |ight.

Id. at 446-447 (bold & wunderscore added). As the above
reflects, in so holding, this Court was careful to note that the

crack at issue did not involve that portion of the taillanp

responsible for the emssion of the red light required by
section 316.221(1). I d. Mor eover, a though in Doctor it was
part of the “taillight assenbly,” wunder the plain |anguage of

section 316.221(1), a reflector is not “required equipnent” on a
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si npl e passenger autonobile.? Id.; & 316.221(1), Fla. Stat.

(1987).

In his Hlton Il dissent, Judge Northcutt did not take into
full account the inplication of this Court’s statenent that
“[s]ection 316.610 ... nust be read in conjunction with those

statutes which delineate the specific equipnent requirements for
vehicles.” Doctor at 446. Specifically, Judge Northcutt did
not consider the significance of this Court having expressly
di sm ssed the applicability of “8§ 316.2225 (additional equi pnent
required on certain vehicles)” in illustrating this point and

in doing so, finding that “[t]he only such statute arguably
applicable in the present case is section 316.221(1), which
specifies the requirenments for a vehicle's taillights ..~ Id
(italics added).

The pertinent fact overlooked by Judge Northcutt, and, by
extension, the Fourth District in Burke, was that the necessary
reason for this Court’s rejection of section 316.2225(1) as
being applicable was that its plain |anguage only requires
reflectors on “every bus or truck.” 8 316.2225(1), Fla. Stat.
(1987) (bol d added). In conjunction with this requirenent for

buses and trucks, speaking directly to the issue presented in

Doct or, section 316.225(1) (b), Fl ori da St at utes (1987),

2 Doctor at 444 (describing Doctor’'s vehicle as a car), quashi ng,
Doctor v. State, 573 So. 2d 157, 158 (Fla. 4th DCA
1991) (Doctor’s vehicle was a “large car.”).
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provides: “Any required red reflector on the rear of a vehicle
may be incorporated with the taillanp, but such reflector shal
meet all the other reflector requirenents of this chapter.”
(italics added); see 8§ 316.226(1), Fla. Stat. (1987)(visibility
requirenments for reflectors “upon any vehicle referred to in s.
316.2225"); see also 8§ 316.415, Fla. Stat. (1987)("Every
motorcycle and notor-driven cycle shall carry on the rear,
either as part of the taillanp or separately, at |east one red
reflector.”).

Hence, upon reading section 316.221(1) “in conjunction with
those statutes  which delineate the specific equipnent
requirenents for vehicles,” because the cracked reflector
incorporated into the taillight assenbly of Doctor’s car was not
equi pnent required by sections 316.2225(1) and 316.225(1)(b),
Florida Statutes (1987), there was no violation of section
316.221 in that case. Doct or . In other words, bkecause there
was no damage or defect in the two required taillanps on
Doctor’s car responsible for emitting the red light visible from
a distance of 1,000 feet to the rear, they were in conpliance
with the |aw because this was all that sections 316.221(1) and
316.610 required. 1d. at 446-447.

On the other hand, had the vehicle in which Doctor was a
passenger been a “bus or truck,” then the cracked reflector as

part of the taillight assenbly would have constituted a
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violation of sections 316.2225(1) and 316.225(1)(b), Florida
Statutes (1987). Doct or . Therefore, under this circunstance,
Doctor’s stop by |aw enforcenent woul d have been |awful pursuant
to section 316.610 because this required equipnment would not
have been “in proper adjustnent and repair.”

Wth the exception of one addition to section 316.221(1),
not material to the resolution of the case at bar,® it and
sections 316.2225(1) and 316.225(1)(b), Florida Statutes (1987),
are identical to those in effect at the time the events in the
instant case transpired on April 16, 2004. Howard at 390; see
§§ 316.221(1); 316.2225(1); 316.225(1)(b); 316.226(1), Fla.
Stat. (2004); see also § 316.415, Fla. Stat. (2004). Thus,
Doctor remains valid law wth respect to the legality of a stop
and inspection pursuant to section 316.610, <concerning a
reflector on a sinple passenger autonobile, including where it
is part of its taillight assenbly.? Accordingly, the Fourth
District in Burke correctly found that “Doctor is still good

| aw; however, with its express adoption of Judge Northcutt’s

3 The 2004 version additionally includes: “An object, material,
or covering that alters the taillanp’ s visibility from 1, 000
feet may not be placed, displayed, installed, affixed, or
applied over a taillanp.”

* As observed by the mpjority in Hilton |1, Doctor’s holding that
the traffic stop in that case was unl awful because it was
pretextural came prior to the U S. Suprene Court’s decision in
Wiren v. United States, 517 U S. 806, 810, 116 S. C. 1769, 1772,
135 L. Ed.2d. 89 (1996). Accordingly, this aspect of Doctor’s
holding is no longer valid in Iight of Wiren and the conformty
cl ause of Article |, Section 12, of the Florida Constitution.
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reasoning in his Hilton Il dissent, its conclusion that “the
majority opinion in Hilton [Il] is inconsistent wwth Doctor[,]”

is not correct. Burke at 957; see Doctor; 88 316.2225(1);

316.225(1)(b); 316.226(1); 316.610, Fla. Stat. (1987).

Overall, as illustrated above, Doctor holds that, unless it
should cause the vehicle to be in an “unsafe condition as to
endanger any person or property,” section 316.610 does not
authorize a l|aw enforcenent officer to stop and inspect a
vehicle with equipnment that is not in proper adjustment or
repair if that equipnment is not required by Chapter 316. See
Clines, supra (statute’s plain |anguage nmust be given effect)
R fe, supra (legislative intent). Thus, section 316.610 woul d
not authorize a stop and inspection for a sinple dent in a door
panel, for exanple, because a door panel 1is not equipnent
requi red by Chapter 316. On the other hand, a dented door panel
would authorize a stop and inspection if it gave rise to an
obj ective reasonable belief by an officer that it caused the
vehicle to be “in such unsafe condition as to endanger any
person or property.” 8 316.610, Fla. Stat. (2004).

Ther efore, being equi pnent required by statute, it is where
that portion of the taillanp responsible for the em ssion of the
red light in the manner required by law is not in proper repair
or adjustnent that section 316.610 wll permit a stop and

i nspection by |aw enforcenent. Doctor; 88 316.221(1); 316.610,
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Fla. Stat. (1987). Hence, in light of these statutes’ plain
| anguage, this Court explicitly rejected the State' s argunent
“that section 316.110 (sic) allows police to stop a vehicle for
mal functi oni ng equi pnent, even if the equipnment is not required
by statute, poses no safety hazard, or otherwi se violates no
| aw. ” Doctor at 447 (italics added). This Court expl ai ned:
“Such an interpretation of section 316.110 (sic) would allow
police to stop vehicles for malfunctioning air conditioners or
even defective radios, a result clearly beyond the statute’'s
i ntended purpose of ensuring the safe condition of vehicles
operating on our state’'s streets and hi ghways.” 1d.

In the instant case, opposite the cracked reflector at
issue in Doctor, it is not disputed that a wndshield is

“required equipnent.” Howar d; Bur ke; see Hlton 11; 8§

316.2951(7), Fla. Stat. (2004)(“*Wndshield ” neans the front
exterior viewing device of a notor vehicle.”); § 316.2952, Fla

Stat. (2004)(“A windshield in a fixed and upright position ...is
required on every nmotor vehicle .."); 8§ 316.2956(2), Fla. Stat.

(2004) (“The replacenment or repair of any material legally
installed is not a violation of ss. 316.2951 - 316.2954.”). As
such, it is sinply contrary to reason to presune that 1in
enacting those laws which require specific equipnent it has
deened necessary to ensure the safe operation of vehicles on the

streets and highways of this state, the Legislature did not
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intend that that equipnent be free of damage or defects. See

State v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002)("A basic

tenet of statutory construction conpels a court to interpret a
statute so as to avoid a construction that would result in
unr easonabl e, harsh, or absurd consequences.”).
In the manner utilized by the Legislature, “repair” is a
word of common usage and under st andi ng, being defined as:
la: to restore by replacing a part or putting together what

is torn or broken: FIX MND ...b: to restore to a sound or
heal thy state: RENEW REVIVIFY ...2: to nmake good: REMEDY ...

* * *

la: the act or process of repairing: repairing to a state
of soundness, efficiency, or health .. 2a: rel ative
condition with respect to soundness or need of repairing

b: the state of being in good or sound condition ..
Webster’s Third New Int’| Di ctionary, Unabri dged 1923

(1971)(bold & caps in original); see State v. N chols, 892 So.

2d 1221, 1227 (Fla. 1st DCA 2005), quoting, id. (relying on
dictionary for definition of statutory term at issue in a
constitutional vagueness chall enge). Li kew se, “adjustnent” is
commonl y known to nean:
1: the act or process of adjusting: as a: the bringing into
proper, exact, or conform ng position or condition ...3: the
state of being adjusted: as a: a satisfactory or desirable
solution or arraignment ... b: a harnonized or bal anced

condition ..
Webster’'s Third New Int’l Dictionary, supra at 27 (bold in
original). As the comon, plain neaning of these terns dictate,

as well as commobn sense denmands, a wi ndshield that is cracked is
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not one that is in proper repair or adjustnment. See 88§
316.2952; 316.610, Fla. Stat. (2004).

| ndeed, so inportant has the Legislature deened an
autonobile’s wi ndshield that, consistent with section 316.610"s
“intended purpose of ensuring the safe condition of vehicles
operating on our state’'s streets and hi ghways[,]” Doctor, it has
provided that “[t]he deductible provisions of any policy of
not or vehicle insurance ...shall not be applicable to danage to
the wi ndshield of any notor vehicle covered under such policy.”
8§ 627.7288, Fla. Stat. (2004). Thus, with section 627.7288, the
Legislature has nmade a sound policy decision to encourage
drivers to nmaintain the proper adjustnent and repair of their
wi ndshields by elimnating the inmmediate out-of-pocket expense
of paying an insurance deductible to replace or repair one that
is damaged. See Rife, supra. The reasoning of Judge
Nort hcutt’s di ssent, adopted by the Fourth District in Burke, is
not consistent with this policy.

Mor eover , Judge Nort hcutt’s presunption t hat t he
Legislature did not intend that required safety equipnment be
free of damage or defect is expressly contrary to the plain

| anguage of section 316.610. See Cines; Rfe, supra. Wthout

need to resort to “rules of statutory interpretation or

construction[,]” id., the unanbiguous [|anguage of section

316. 610 conveys a clear and definite nmeaning, as found by the en
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banc majority in Hlton I1I. Id. at 156-160; see Cines; Rife,

supr a. That neaning being that a |law enforcenent officer is
authorized to stop and inspect any vehicle where there is
reasonabl e cause to believe that its equipnent that is required
by |aw under Chapter 316 is not in proper repair or adjustnent.?®
Hilton Il; 88 316.221(1); 316.610, Fla. Stat. (2004).

Accordingly, wth the decision of this Court in Doctor
turning on whether the cracked reflector in that case was or was
not equi pnent required by Chapter 316, f at al to Judge
Northcutt’s analysis of Doctor is his treatnent of the cracked
reflector as “required equipnent;” erroneously regarding the
reflector and taillanp as one in the sane. Havi ng expressly
adopt ed Judge Northcutt’s reasoning in finding that “HIlton [II]]
is inconsistent with Doctor[,]” the decision of the Fourth
District in Burke suffers the same flaw. This is expressly born
out as Judge Northcutt explains in dissent:

Neither is Doctor distinguishable because, as the

majority observes, it rejected an interpretation of
subsection  316.610(1) t hat would permt stops for
mal functioning air conditioners or radios. “I'n contrast,”

the majority wites, “a windshield is required by statute.”
This statenent conpletely ignores that Doctor involved the
application of subsecti on 316. 610(1) to a cracked
taillight, which also was required by statute. Certainly,

> Expressly relying on the fact that “a windshield is
required by statute[,]” Hlton Il's majority interpreted Doctor
in the sanme manner the State contends was correct in instant
case. Hilton Il at 159-160. Thus, although the Burke Court
mentions only Hilton Il’s observation that Doctor was deci ded
prior to Wiren, this was not the only distinguishing fact noted
or relied upon by the magjority in Hlton |1
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the majority knows that the court gave those other sonewhat
hyperbolic exanples when rejecting the very sane expansive
reading of the statute that the majority advocates in this
case:

The State argues that section 316.110 [sic]
allows police to stop a vehicle for nmalfunctioning
equi pment, even if the equipnent is not required by
statute, poses no safety hazard, or otherw se violates
no law. W do not agree. Such an interpretation of
section 316.110 [sic] would allow police to stop
vehicles for malfunctioning air conditioners or even
defective radios, a result clearly beyond the
statute’s intended purpose of ensuring the safe
condition of vehicles operating on our state’'s streets
and hi ghways.

Doctor, 596 So. 2d at 447.

Al though the law does not require vehicles to be
equi pped with air conditioners or radios, the suprene court
as easily could have nmade its point wth hypothetica
exanples that clearly do fall within chapter 316.

Hlton Il at 163-166.

Thereafter, Judge Northcutt offers an exanple where, under
the majority’s reasoning, “an officer would be permtted to stop
a notorist who is driving with a dented bunper sinply because
the law requires that vehicles be equipped with bunpers.” 1d
at 164.; 8§ 316.251(1), Fla. Stat. (2005). Having failed to
recogni ze that the holding of Doctor turned on the fact that the
cracked reflector at issue in that case was not “required
equi pnent,” he then reasoned:

Under Doctor, the dent would not justify a stop because the

statute delineating the specific bunper requirenents for
vehicles does not require that bunpers be free of dents.

In other words, a bunper nmay be dented and still conply
with section 316.610 if it is ‘in proper condition and
adj ust nent as required in this chapter.’” (Enphasis
suppl i ed.)
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However, for those reasons discussed above, Judge
Northcutt’s exanple of a dented bunper is in actuality a prine
exanpl e of equipnment, when required pursuant to the dictates of
section 316.251(1), that falls squarely wthin the plain,
unanbi guous | anguage of section 316.610 authorizing the stop and
i nspection where an officer has a reasonable cause to believe

that it is not in proper repair or adjustnent. See (i nes;

At kinson; Rife, supra. Notw t hstanding the statutory |aw of

foreign jurisdictions, it is inmnently within the authority of
the Legislature of this state, as a mtter of sound public
policy serving the interest of vehicular safety, to require that
a w ndshield be, as Judge Northcutt describes, “pristine.” See

Rife, supra. Wth sections 316.2952 and 316.610, Florida

Statutes, the Legislature of this state has done so.
As observed by the Second District’s majority in Hlton I1,
this interpretation is consistent with its prior case | aw

This court has held that a vehicle stop for a cracked
wi ndshield is justified. Smth v. State, 735 So. 2d 570,
571 (Fla. 2d DCA 1999)(“The vehicle in which M. Smth was
riding was stopped for having a cracked w ndshield, a
violation of Florida law ... Because the wndshield was
cracked, the vehicle’'s stop was justified.”); see also
Col eman v. State, 723 So. 2d 387 (Fla. 2d DCA 1999) (noti ng
that appellant conceded that traffic stop for cracked
w ndshield was valid); KGM v. State, 816 So. 2d 748, 752
(Fla. 4th DCA 2002)(recognizing that initial stop for
operating vehicle wth <cracked wndshield was not
di sputed); Thomas v. State, 644 So. 2d 597, 597 (Fla. 5th
DCA 1994) (“Thomas was stopped for driving a vehicle with a
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cracked w ndshield, a non-crimnal infraction, and was
given a citation.”)(footnote omtted).

Id. at 159. The contrary view of Judge Northcutt, as well as
Petitioner in this cause, that these cases do not hold that the
Florida statutes “require that wndshields be free of al

cracks[]” because “in none of those cases was the propriety of

the stop even at issue[,]” is not correct as to Smth v. State,

735 So. 2d 570 (Fla. 2d DCA 1999), and m sapprehends the

majority’s reliance upon Colenan v. State, 723 So. 2d 387 (Fla.

2d DCA 1999), K GM v. State, 816 So. 2d 748 (Fla. 4th DCA

2002), and Thonmas v. State, 644 So. 2d 597 (Fla. 5th DCA 1994).

(PBM 13-14); Hilton Il at 166.

As noted by Judge Northcutt, in Smth, supra, “the question
before the court was the validity of the officers’ search of a
passenger after the car was stopped.” Hlton Il at 166.
However, essential to its resolution of this Fourth Amendnent
i ssue was whether the condition precedent that the stop of the
vehicle be lawful was also satisfied. Smth at 571-572. This
IS so because it was the traffic stop which led to Smth being
ordered to exit the vehicle and, in turn, led to the subsequent
search of his person. 1d. Only after disposing of this issue
by finding that the stop for a cracked wi ndshield was |awful ® did

the Smth Court then go on to explain that “the authority to

® Wiren, supra; Maryland v. Wlson, 519 U.S. 408, 117 S.Ct. 882,
137 L. Ed. 2d 41 (1997)(a passenger nmay be ordered to exit the
vehi cl e pending the conpletion of the traffic stop).
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remove M. Smith from the car did not automatically confer upon
the officer the authority to frisk him” [1d. The Smth Court
went on to reverse the trial court’s order denying Smth's
di spositive notion to suppress based on the unlawful ness of the
search of his person. |Id.

Thus, in conducting this analysis, the question of whether
a crack in the wndshield constituted an infraction under
Florida law that would authorize a lawful traffic stop pursuant
to Wiren, supra, was essential to the holding in Smth, supra.
Accordingly, citing Smth, supra, the statenment of the Hlton Il
majority that “[t]his court has held that a vehicle stop for a
cracked windshield is justified[,]” was correct. Id. at 159.

Al so, contrary to Judge Northcutt’'s argunent in dissent, the

majority in Hilton Il did not represent that Colenan, K GM,
and Thomas, supra, likewise held that a cracked windshield is a
violation of Florida |aw. Rat her, the Hlton Il majority cited

and relied upon each of these three cases by way of the
i ntroductory signal “see also.” Id. at 159. “‘See also is
commonly used to cite authority supporting a proposition when
authorities that state or directly support the proposition

al ready have been cited or discussed.” The Bluebook, A Uniform

System of Citation 22, 16th ed. (1997)(italics in original). As

guot ed above, this is precisely the purpose and manner in which
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the mpjority wutilized Coleman, K G M, and Thomas, supra

Hlton Il at 159.

Furthernore, Judge Northcutt’s dissenting interpretation of
section 316.610, adopted by Burke, renders subsection (2)
meani ngl ess. As its plain |anguage reflects, subsection (1)
identifies under what standard and under what circunstances an
officer may stop a vehicle in order to conduct an inspection. 8§
316,610, Fla. Stat. (2004). The plain |anguage of subsection
(2) contenplates that this inspection, to determne if the
vehicle is in an “unsafe condition or any required part or
equipnment is not present or s not in proper repair and
adj ustnent, and the continued operation would probably present
an unduly hazardous operating condition,” will take place after
the stop. Id. (italics added). Thus, Judge Northcutt’s
conclusion that an officer nust nake the determnation of
whet her a crack in a vehicle’ s wi ndshield poses a safety problem
prior to even stopping that vehicle, is in conflict with the
intent of the Legislature as expressed through the plain
| anguage of section 316.610. “I'n addition to the statute’s
pl ain | anguage, a basic rule of statutory construction provides
that the Legislature does not intend to enact useless
provisions, and courts should avoid readings that would render

part of a statute neaningless.” State v. Goode, 830 So. 2d 817,

824 (Fla. 2002)(citations omtted). Gving effect to Burke's
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adoption of Judge Northcutt’s reasoning violates this tenet.

Goode, supra.

In addition, the Fourth District’s m sapprehension of this

Court’s reasoning and analysis in Doctor is further illustrated
by its treatnment of the cracked taillight also at issue in
Bur ke. Id. at 956. Specifically, in affirmng the trial

court’s judgnment that the stop of Burke's vehicle for a cracked
taillight was unlawful, the Fourth District Court relied on the

reasoning it had enployed in its prior decision in Frierson v.

State, 851 So. 2d 293, 294, 296 (Fla. 4th DCA 2003), rev.
granted, 870 So. 2d 823 (Fla. 2004). In Frierson, supra, the
Fourth District observed and hel d:

The facts in Doctor are also nearly identical to the
facts in the present case. Oficer Mller did not testify
that the red lens cover was mssing from the vehicle.
Rat her, he testified that it was cracked, and as a result,
he observed white |ight emanating through the crack. In
Doctor, the Suprene Court held that such a defect was not
violative of the aw and was not a valid basis to conduct a
traffic stop.

Id. at 296 (underscore added).

The conclusion of the Frierson Court, expressly relied upon
in Burke, is not in harnony with Doctor, but is in conflict with
it. As opposed to the crack in the reflector this Court found
was not statutorily required in Doctor, 88§ 316.2225(1);
316. 225(1)(b); 316.226(1); 316.610, Fla. Stat. (2001), the crack
at issue in Frierson, supra, was in the specific portion of the

taillanp directly responsible for emtting the red [ight
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required by section 316.221(1). See Doctor at 446-447; 8§

316.221(1), Fla. Stat. (2004); conpare State v. Schuck, 913 So.

2d 69 (Fla. 4th DCA 2005)(finding stop for broken taillight

| awf ul because there was “a hole the size of a fist in the red

| ens;” distinguishing Frierson and Burke on this basis).

Thus, contrary the reasoning of Frierson, supra, on which
Burke relies, because the “red lens cover,” as part of the
“taillight assenbly,” is directly and solely responsible for the

light emtted therefrom being the statutorily required hue of
red, then consistent with the reasoning of Doctor, it is by
necessity, equipnent that nmust be in proper repair and
adj ustnment. See 88 316.221(1); 316.610, Fla. Stat. (2004). As
quot ed above, in Doctor this Court was careful to note, not only
that the crack at issue was in a reflector that did not involve
the em ssion of light, but also that the reflector “was not
designed to cover a lighting apparatus ..” |ld. at 446 & n.3.
This specific observati on suggests that, although not required
equi prent on Doctor’s car, had the cracked reflector covered
that portion of the taillanp responsible for the em ssion of the
statutorily required red light, then a stop and inspection
pursuant to section 316.610 woul d have been authorized. 1d.

In the instant case, Petitioner conducts no significant
analysis of Doctor, but nerely echoes Judge Northcutt’s

treatnment of that case in his Hlton Il dissent and in its
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adoption by the Fourth District in Burke. (PBM 13-18).
Furthernore, while Petitioner asks that, notw thstanding the
crack in the windshield, it be noted that “Deputy Hood did not
issue the driver of the vehicle a citation, and Deputy Hood
all owed the vehicle to be driven away after it was stopped[,]”
t hese observations are relevant only to the Deputy’s subjective
noti vations for stopping her car in the first place. (PBM 15);

see Devenpeck v. Alford, 543 U S. 146, 125 S. C. 588, 593-594,

160 L.Ed.2d 537, 545 (2004)(rejecting the proposition that the
crimnal offense for which there is probable cause to arrest
must be “closely related” to the offense stated by the arresting
officer at the time of arrest because it is grounded in the
subjective intentions of the arresting officer); Art. I, § 12,
Fla. Const. It is well-settled and not disputed in the instant
case that such considerations of subj ective intent are

irrelevant to the existence of legal, justifiable cause for the

initial stop. (PBM 18); Devenpeck, supra;, Art. |, 8 12, Fla.
Const .

In sum as the foregoing discussions reveal, because a
w ndshield is “required equipnent,” then wunder the plain

| anguage of sections 316.2952 and 316.610, the Legislature
intended that a crack therein would constitute a non-crim nal
traffic infraction that would authorize a |aw enforcement

officer to stop and inspect that vehicle “regardl ess of whether
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the crack creates any inmediate hazard.” Hlton Il at 390;

Howar d; 88 316.2952; 316.610, Fla. Stat. (2004); see State v.

Breed, 30 Fla. L. Wekly D1457 (Fla. 5th DCA June 10, 2005);

lvory v. State, 898 So. 2d 184 (Fla. 5th DCA 2005); see also

Doctor. Thus, contrary to the conclusion of the Fourth District
Court in Burke and the argunent of Petitioner in this cause, the
en banc majority opinion of the Second District in Hilton Il is
entirely consistent with Doctor. For sake of agunment, even if
the crack in Petitioner’s wndshield nust cause a “safety
probleni to constitute a violation of Florida |aw, Deputy Hood
was still authorized under section 316.610 to stop her vehicle
based on an objective reasonable belief that this crack nay pose
such a concern for safety in order to effectively assess its
condition. 8§ 316.610, Fla. Stat. (2004).

In the instant case, the trial court’s factual finding that
there was a crack in the windshield of the vehicle in which
Petitioner was a passenger is not disputed and, furthernore, is
supported by conpetent, substantial evidence. (PBM 10-18; 11 8-
15, 23-25, 34-36; Court Exhibit 1); Howard at 390-392; see

Onelas; Dillbeck; Harris; Butler, supra, Art. 1, 8§ 12, Fla.

Const . Li kew se, as well as being supported by the record, it
is also wundisputed that the sole reason for the stop of
Petitioner’s vehicle was this crack in the wndshield. (PBM 10-

18; Il 3-5, 19-20, 34-36; Court Exhibit 1); Howard at 391, see
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Onelas; Dillbeck; Harris; Butler, supra, Art. 1, 8 12, Fla.

Const .

In light of these historic facts, in expressly follow ng
the judgnent and reasoning of the mgjority in Hlton II, the
|l egal conclusion of the First District that the crack in the
wi ndshield of Petitioner’s car alone constituted a traffic
infraction pursuant to sections 316.2952 and 316.610, Florida

Statutes, was correct. Howard at 392-394; see Dillbeck; Hlton

Il; Breed; |lvory;, Harris; Smith; Butler, supra;, 88 316.2952;

316.610, Fla. Stat. (2004). Therefore, the First District’s
| egal determ nation that the stop of Petitioner’s vehicle solely
on the basis of the crack in the wi ndshield was | awful under the

Fourth Amendnent, as interpreted by the U S. Suprene Court in

Whren, supra, was al so correct. Howard at 392-394; see Wiren;
Onelas; Dillbeck; Hlton 1Il; Breed; |Ivory; Harris; Smth;
Butler, supra; Art. I, 8 12, Fla. Const.; 88 316.2952; 316.610,
Fla. Stat. (2004). In contrast, Burke's holding that under

Doctor and sections 316.2952 and 316.610, Florida Statutes, the
State is required to denonstrate that a crack in a windshield is
“a safety problenmf in order to constitute a traffic infraction
that would permt a |awful stop pursuant to section 316.610, is
in contravention of these statutes’ plain |language and is

inconsistent with this Court’s reasoning and analysis in Doctor.

See Cines; Rife, supra; 8 316.2952; 316.610, Fla. Stat. (2004).
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As noted above, Burke concedes that “[i]f the majority
opinion in Hlton [Il] is correct, it would follow that the stop
in the present case for the crack in the w ndshield was proper.”
Bur ke at 956-957. As the foregoing discussions establish, the

j udgnment and reasoning of the en banc majority in Hlton Il are
correct; therefore, the decision of the First District Court in

Howard is correct.

CONCLUSI ON

Based on the foregoing discussions, the State respectfully
requests that this Honorable Court affirm the decision of the
First District Court in Howard and di sapprove that of the Fourth

District Court in Burke.
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