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STATEMENT OF THE FACTS

On Decenber 11, 2001 (R1:49, 92) a police investigator
(VanBennekom) told Wche he was investigating a Wnn Dixie
burglary which had not actually occurred, but did not tell Wche
he was suspected in rape which had happened. VanBennekom
requested Wche's consent to a nmouth-swab for a saliva sanple;
Wche consented. (T3:11-12).! The DNA in the saliva matched DNA
in blood found at the gift shop where Wche had worked (T4:179-
202), but exonerated himof the rape. (R1:50; T4:269-72).

When he consented to the swabs, Wche was in custody for
violating probation in "Colunbia County case 01-826 CF." (R1:49,
2). That notion also indicated he was on probation I1d. In that
case, he pled guilty to cocai ne possession and another offense.
(R 95). To prove Wche was an habitual felon, the State adduced
two prior crimnal judgnents. One was the Colunbia County case
(01-826) just noted. In the other (Colunbia County case 95-472)
Wche pled guilty to the second degree felony of burglary of a

dwel | i ng before the saliva swabs were taken. (R 100, 104).°2

The record consists of one volume of filings cited (R [page
no.]); and four volunmes of transcript cited (T[vol. no.]:[page
no.]). State-supplied enphasis is noted as [e.s.]. Weche's
supplenmental initial brief is cited (SupplB, p._ ).

°This court can rely on Wche's crimnal history as shown on
DOC' s website. See Shadler v. State, 761 So.2d 279, 282-4 (Fla.
2000) (using information from the "internet web page" of DHSW
to conclude DHSMV is a |aw enforcenent agency), cert. den., 531
U S. 924 (2000).
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SUMVARY OF ARGUNMENT

Wche pled quilty to a burglary in 1995  and was
"convicted" for purposes of 8943.325, Florida Statutes (2001).
The 1995 burglary was a crinme under 8810.02, Florida Statutes.
Therefore, under 8943.325 (2001), he was required to provide
saliva ("other biological specinens"”) for DNA anal ysis.

Wche had no reasonable expectation of privacy in saliva,
conpared to the State's interests in apprehending crimnals
etc. Consent was not necessary. Appl ying the 2001 statute to
him did not inplicate the Fourth Anendnent. Any nom na
trickery in obtaining the swabs did not abridge the Fourth
Amendnent. The trial court, by denying suppression, reached the

right result. Its ruling nmust be upheld.



ARGUNVENT

VWHETHER THE STATE COULD HAVE TAKEN SALI VA SAMPLES AS

Bl OLOG CAL SPECI MENS PURSUANT TO 8943.325, FLORIDA

STATUTES (2001), W THOUT WYCHE' S CONSENT.

This court's October 19, 2006 order directed the State to
file a supplenental answer brief "specifically addressing the
applicability and inpact of section 943.325, Florida Statutes,
on the issues in the case.” That statute requires certain
i ndividuals to provide blood or other biological specinens for
DNA anal ysi s.

Here, saliva swabs were obtained in Decenber 2001, while
Wche was under unchallenged arrest for violating probation. At

that tine, the relevant part of 8943. 325 provi ded:

8943.325 Blood or other biological specinmen testing
for DNA anal ysis. --

(1)(a) Any person who is convicted or was previously
convicted in this state for any offense or attenpted

of fense enunerated in paragraph (b), ... who is
ei t her:
1. Still incarcerated, or

2. No longer incarcerated, or has never been
incarcerated, yet is within the confines of the |ega
state boundaries and is on probation ...

shall be required to submt two specinens of blood or
ot her bi ol ogi cal specimens approved by the Departnent
of Law Enforcenent to a Departnent of Law Enforcenent
designated testing facility as directed by the
depart nent.

(b)1. Chapter 794, chapter 800, s. 782.04, s.
784. 045, s. 810.02, s. 812.133, or s. 812.135. [e.s.].



Under 8943.325(1)(c), "any person" includes an adult under DOCC
super vi si on. Under 8943.325(10)(e), the local |aw enforcenent
agency which had custody over a person "shall assist in the
[coll ection] procedure,”™ and may use reasonable force, if
necessary; so long as the collection procedure is done in a
"reasonabl e manner."?

Subsection (11) addressed the situation of a "convicted
person” required to submt specinens, but who had not done so
Under that subsection, "any |aw enforcenent agency" could apply
to the circuit for an order to authorize taking of the

speci mens. Such order was to be issued upon probable cause. O

i nportance here, subsection (13) provided:

[If] a law enforcenent agency ... fails to strictly
conply with this section or to abide by a statew de
protocol for collecting ... other approved biol ogical

speci nens, such failure is not grounds for chall enging
the wvalidity of the <collection or the use of a
speci men, and evidence ... may not be excluded by a
court.

Therefore, the State's failure to obtain a warrant of itself did

not require suppression.

3Under §943.325(9)(d), FDLE was to adopt rules addressing
anong other things, "the proper procedure for state and |oca
|aw enforcenent ... to collect and submt ... "other approved
bi ol ogi cal specinmen sanples[.]" See FDLE rule 11D 6.001(2), Fla.
Adm n. Code (defining "other approved biological specinen" as
"epithelial cells collected from the cheek in the oral cavity
utilizing an FDLE-approved swab collection kit"); and rule 11D
6.003(2) (describing procedures for collecting "other approved
bi ol ogi cal specinmen[s];" that is, "oral swabs").
4



Among ot her past crines, Wche pled guilty to burglary of a
dwel I'ing under 8810.02, Florida Statutes. (R 100, 116). Under
8§943. 325(10)(d), such plea is treated as a "conviction." See id.
("For the purposes of this section, conviction shall include
entry of a plea of nolo contendere or guilty, regardless of
adj udi cation[.]"). Consequent | vy, 8943.325 required him to
provi de saliva swabs as "ot her biological specinens.”

Not hi ng i ndi cates |nvestigator VanBennekom obtai ned a court
order for Wche to provide the saliva swabs at issue. However
under subsection (13) that <circunstance does not require
suppr essi on. Everything else indicates the swabs were obtained
wi t hout force. Nothing in Wche's notion to suppress alleges
any defect in the collection procedure or |later DNA analysis, or
conpl ai ns about the apparent failure to get a court order.
I nstead, the notion acknow edges a benefit to Wche, that no
mat ch was obtained in the sexual assault case. (R 50, {3).

Application of the statute to Wche does not abridge the
Fourth Amendnent, because he had no reasonable expectation of
privacy against providing a saliva sanple by oral swab; conpared
to the State's interest in apprehending crimnals, absolving

i nnocent persons, etc. See L.S. v. State, 805 So. 2d 1004, 1008

(Fla. 1st DCA 2001), rev. den., 821 So. 2d 297 (Fla. 2002)

(concluding: "[A] 'convicted" person, as defined in section



943. 325, has no reasonabl e expectation of privacy with respect
to the taking of a blood sanple for DNA testing that outweighs

the state's interests ...."); Smalley v. State, 889 So. 2d 100

105 (Fla. 5th DCA 2004) (sanme); Gonzalez v. State, 869 So. 2d

1231 (Fla. 2nd DCA 2004) (finding no nerit in argunent that

8943.325 is unconstitutional). See also United States .

Kincade, 379 F.3d 813, 830-1 (9th Cr. 2004) (en banc), cert

den., 544 U. S. 924 (2005) (contrasting the "special needs"” and
"totality of circunstances" approaches to analyzing conpul sory
DNA statutes [conpiling cases], and upholding application of

federal statute to "certain conditionally-released federa

offenders").* Cf. Wche v. State, 906 So. 2d 1142, 1147 n.2

(Fla. 1st DCA 2005) [decision below] (noting there "should be no
different treatnent of DNA from fingerprint sanples and ... and
fingernail scrapings [cite omtted].").

It does not matter whether Wche's consent was voluntary or
involuntary in light of the investigator's representations. See

id. at n.2 ("The issue of deception is irrelevant when consent

“The Kincade mmjority held the Fourth Amendment was not
violated by the federal statute, but only a plurality agreed on
the rationale. Conpare 379 F.3d at 832, 835-9 (five judges using
a totality-of-the circunstances analysis); with 379 F.3d at 840-
2 (one judge wusing a special needs analysis). The court
declared: "[We today realign ourselves with every other state
and federal appellate court to have considered these issues--—
squarely holding that the [federal] DNA Act satisfies the
requi rements of the Fourth Amendnent." 1d. at 839.
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is not required."). He had no right under the Fourth Anmendnent
to refuse to provide saliva sanples. Al t hough his consent was
not required, the fact it was obtained led to a very mninmally
intrusive procedure--oral swabbing with no force necessary.

Nei t her of Wche's prior crimnal judgnents required himto
provi de bl ood or other specinens. (R 95, 100). Wwen he commtted
the 1995 burglary, he was not required to do so under the 1995
version of 8943.325. However, the requirenment that he do so, in
the 2001 version of 8943.325, was in place when VanBennekom
requested consent to the swabs.

I n any event, 8943.325 applies retroactively. See Mrrow v.
State, 914 So. 2d 1085, 1086 (Fla. 4th DCA 2005) (concluding
8943. 325 applies retroactively, and observing that the statute
"does not alter the elenments of Mrrows crimnal conduct or
increase the penalty for his crime"). That Wche was not
required by statute or judgnent to provide DNA sanples when he
commtted the 1995 burglary is immterial.

CONCLUSI ON

The State could have taken saliva sanples as "biol ogica
speci nens" pursuant to 8943.325, Florida Statutes, wthout
Wche's consent; and wthout abridging the Fourth Amrendnent.
The trial court reached the right result by denying suppression.

Its ruling nmust be uphel d.
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| certify a copy of this SUPPLEMENTAL BRI EF has been sent
by US. mail to Wche's attorney: G KAY WTT, Assistant Public
Def ender, Leon County Courthouse, Suite 401, 301 South MNonroe
Street, Tallahassee, Florida 32301; on Novenber __ , 2006. |
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