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I N THE SUPREME COURT OF FLORI DA

EARL WYCHE,
Petiti oner,
V. CASE NO. SC04- 1509
L. T. No.: 1D03-5211
STATE OF FLORI DA,

Respondent .

AMENDED SUPPLEMENTAL BRI EF OF PETI TI ONER

PRELI M NARY STATEMENT

This brief is being filed pursuant to the Oder of this
Court issued on Cctober 19, 2006, directing the parties to serve
suppl enmental briefs specifically addressing the applicability
and inpact of section 943.325, Florida Statutes on the issue
rai sed in this case, to wt: the trial court’s denial of
Petitioner’s notion to suppress saliva swabs and related DNA
test results, where Petitioner’s consent to the taking of the
swabs was obtained through the wuse of inpermssible police
trickery in violation of his constitutional rights.

The record on appeal consists of five volunes. Ctations to
Vol une 1, containing copies of the pleadings and orders filed in
this cause, shall be by the letter “R followed by the

appropri ate page nunber[s] in parentheses. Citations to Vol une
1



1, containing a transcript of the jury selection poceedings;
Volunmes Il and IV, containing a transcript of the jury trial
and Volunme V, containing the sentencing proceedi ngs, shall be by

t he volume nunber in Roman nunerals, followed by the appropriate

page nunber[s] in parentheses. A current copy of “lnnate
Popul ation Detail” for Earl V. W-che from the Departnent of
Corrections website is attached as an appendix and wll be

referred to as “App.”



STATEMENT OF THE CASE AND FACTS

Petitioner, EARL WCHE, was charged by information wth

Count |, burglary of a structure; Count Il, grand theft; and
Count 111, crimnal mschief (R 102). The case proceeded to jury
trial.

Prior to trial, defense counsel filed a notion to suppress
evi dence of saliva swabs taken by Investigator Cint VanBennekom
of the Lake City Police Departnent on Decenber 11, 2001 (R 49-
53). The notion alleged inter alia that the police used trickery
in obtaining M. Woche's consent to the taking of the saliva
swabs in violation of his right against unreasonable search and
seizure as guaranteed by the Fourth Anmendnent to the United
States Constitution and Article |, Section 12 of the Florida
Constitution, citing to State v. MCord, 833 So.2d 828 (Fla. 4'"
DCA 2002). Specifically, the notion alleged that on Decenber 11,
2001, while Investigator VanBennekom was investigating an
unsol ved sexual assault, and after M. Wche was detained by
another officer for a violation of probation in Colunbia County,
VanBennekom used trickery to obtain M. Wche s consent to give
two saliva cotton swabs (R-49); that during a deposition on
Septenber 29, 2003, Investigator VanBennekom stated that “the
courts had not prohibited the use of trickery” at the tine that
he spoke to M. W-che; that VanBennekom further stated he did

not believe he told M. Wche that he was a suspect in a rape



case, but instead talked to him about a burglary at Wnn Dixie
(R-49-50); and, that the saliva swabs taken from M. Wche were
first conpared to the sanples in Investigator VanBannekom s open
sexual assault case, where no match was obtained, and then, at
the request of |Investigator Mody, VanBennekom had the FDLE
conpare the swabs to sanples from a robbery at the Pink
Magnolia, where an alleged match was obtained. The notion
further alleged that any use of the saliva swabs taken from M.
Wche “or the results thereof” at his trial in this case would
“constitute the fruit of the poisonous tree of the prior
unconstitutional search,” and should be suppressed (R 50). The
state filed a response alleging inter alia that the defense
notion to suppress was untinmely filed after jury selection; that
the notion was unfounded because the objected to seizure
occurred on Decenber 1, 2001, when no Florida cases had ruled to
suppress evidence obtained by neans of trickery; that MCord was
not decided until Decenber 11, 2002; and, that “MCord not being
held to be retrospective in application and, police officers not
bei ng expected to be prescient, the notion should be denied on
its face.” The state further argued that the deception enpl oyed
by the police here rendered the defendant |less likely to consent
rather than nore likely, and that under the inevitable discovery
doctrine, the state could obtain additional DNA sanples through

di scovery (R-71-73).



At a hearing on the notion, the court stated that defense
counsel should be allowed to respond to the state’ s argunent
that the notion should be denied on its face, adding, “And we’l]l
see if we even get to the notion to suppress” (l11-7). Defense
counsel disagreed wth the state’s assertion that the notion to
suppress was not tinely filed, pointing out that the notion was
based on the testinony of O ficer VanBennekom at his deposition
on Septenber 29'" and was filed just two weeks later. Counsel
went on to explain that while the officer stated in that
deposition that he engaged in trickery which, at the time he did
so, had not been “outlawed or prohibited,” this statenent alone
was not enough for a notion to suppress. She imedi ately began
trying to find out what VanBennekom had been referring to, or to
find any case law that outlawed trickery. However, it was not
until she was reviewing cases in preparation for trial that she
came across MCord, which she then determ ned was nost I|ikely
what O ficer VanBennekom had been referring to when he nade that
statement (111-8). As to the notion being filed after jury
sel ection, counsel pointed out that the jury had not been sworn
and the proceedings were still in pre-trial, thus double
j eopardy had not attached (111-8-9). Counsel next pointed out
that this was a legitimte issue for M. Wche, and, that
dependi ng on how the court ruled on the notion to suppress, it

woul d be an issue for appeal (I111-9). After stating it was going



to hold under advisenent the state’s reply to the notion to
suppress, “which is to deny it on its face,” the court asked if
counsel for the State and M. Wche could stipulate as to the
undi sputed facts in their respective notions. Defense counsel
stated that the defense would stipulate “that the testinony it
would elicit from Oficer VanBennekom would be that he engaged
in trickery in order to get M. Earl Wche to consent to a
saliva swab. And that was the basis for the notion” (I1I11-10).
The prosecutor stated that Oficer VanBennekom had been
investigating a rape, but told M. Wche that he was
investigating a burglary at Wnn Dixie, one that did not exist
and was thus fictitious (lI1l1-11). The court clarified this,
stating, “He [VanBennekom related that to the defendant and
asked for sonme type of swab to get DNA sanple, and the defendant
then consented to that. And actually, he was trying to obtain
the swabs for a rape investigation.” (lI1l1-11). At this point,
defense counsel addressed the renmaining objections in the
state’s reply. As to the argunent that the “trickery” enployed
by Oficer VanBennekom was “no harnino foul,” counsel argued
that what McCord inplies is that, had the consent to the initial
swab been voluntary rather than obtained by the use of what
counsel characterized as “voluntary trickery,” the swab could
have been used for any other open investigations (I111-12).

Counsel noted that in MCord the court actually refers to



Washi ngton v. State, 653 So.2d 362, 364 (Fla.1994), where the
police obtained the defendant’s consent to obtain sone type of
physical evidence for an active case wthout telling the
def endant that they were actually going to use it, not only for
t hat case but for other active cases as well, and the court said
that in those circunstances it was allowed. Counsel pointed out
that this was not the sanme circunstance as occurred in M.
Wche’ s case. Her e, Oficer VanBennekom  was actively
investigating a rape case and he engaged in trickery to get M.
Wche to consent to giving the saliva swabs for use in that
case. The officer was not actively investigating the burglary
alleged in the instant case, and, in fact, used a fictitious
burglary at Wnn Dixie as a ruse in order to get M. Wche's
consent. Since the underlying consent was invalid, the state
could not then proceed to use the swabs in other ongoing cases,
to include the burglary alleged here (111-13). As to the state’s
i nevitable discovery argunent, counsel pointed out that the
all eged incident occurred on Decenmber 5'" of 2001, and while
there may have been sonme suspicion that M. Wche was invol ved,
no warrant was issued until they obtained the DNA in Cctober of
2002. Under the State’'s inevitable discovery argunent, they
woul d have had the basis to secure a warrant for M. Woche
before waiting for the results of the DNA to cone back. Instead,

they took the DNA inproperly obtained by neans of a ruse on



Decenber 11'", seven days after the alleged burglary, and
submtted it to FDLE, but did not issue a warrant for M. Woche
until after the DNA results cane back ten nonths |ater. @unsel
argued that had this been the product of an actual discovery,
they would have issued the warrant early on in the case.
Counsel further argued that, since they had no basis beyond
vague tips to issue the warrant until the connection with the
bl ood, there would have been no inevitable discovery in this
case (Il11-14). Wth regard to the State’s argument that this was
being retroactively applied, counsel pointed out that MCord “is
just clarifying what the law was at the tine,” in other words,
McCord does not change what the |law was in Decenber of 2001, it
clarifies what the law was at that tine, by explaining “what the
| aw was and has been” (I111-13). The court denied the defense
notion to suppress and granted the State’s notion, then stated
for the record that it would have done so, even if the state had
not replied to the notion and asked that it be denied on its
face (111-20); the court’s Oder denying the notion states,
“Additionally: State notion for denial on its face granted” (R
82).

Wen the State called Investigator VanBennekom at trial,
defense counsel renewed her earlier objection to the
i ntroduction of the saliva swabs based on the consent issue, and

the court’s ruling remained the sane (I11-157). VanBennekom



testified that he collected a saliva sanple from Earl Woche
(I'11-158-59). After describing the procedure he used when
collecting the sanple, which was turned into Evidence at the
Lake City Police Departnment (I111-159), he testified that the
purpose of collecting the sanple was to send it to the FDLE
crime lab for DNA analysis (I111-160). On cross-exam nation,
VanBennekom testified that he took the saliva swab on Decenber
11" (111-163), and that he never actually interviewed M. Wche
with regard to this case, the one involving a burglary at the
Pink Magnolia (I11-164).

A | aboratory analyst with the FDLE crine lab in Tallahassee
testified that during the course of his duties he received sone
evidentiary sanples fromthe Lake City Police Departnent for DNA
conparison. He identified State’'s Exhibit 2 as the itens he had
received (1V-176-77). Wen the state sought to introduce the
contents of the exhibit into evidence, defense counsel renewed
her earlier objection. The court’s ruling remained the sane, and
the exhibit was admtted (1V-178). After being received as a
serol ogical expert in the explanation of DNA (1V-178-79), the
witness testified that two of the three sanples tested positive
for the presence of blood, while one of the sanples did not (IVW-
184-86). He then identified State’ s Exhibit 3 as a cotton swab
taken from the inside of M. Wche's cheek to be used as a

“standard” for purposes of DNA analysis (1V-186). He testified



that he performed DNA analysis on State’'s Exhibits 2 and 3 and
conpared the two profiles (I1V-187-88). Wen the State offered
into evidence printouts of the DNA profiles, the court noted
def ense counsel’s continuing objections to the adm ssion of this
and all related evidence (IV-189-90). The witness then testified
that once he had determned there was a match between the two
sanples, he perfornmed a statistical analysis “to generate a
frequency of occurrence of that particular profile” (IV-200),
and, based on the match between the profile identified as being
from M. W-che and the other tw sanples, a frequency of
occurrence for the Black population was estimated “as 1 in 3.8
quintillion” (IV-201).

Def ense counsel renewed her objection to the adm ssion of the
saliva swabs when the State rested its case, and again at the
close of all evidence, at which time the court stated it would
adhere to its previous ruling (1V-205, 297-98).

The jury found M. Wche gquilty of all three counts as
charged in the information (1V-347; R-83).

As to burglary as charged in Count |, M. Wche was
sentenced as an habitual felony offender to 10 years in the
Departnent of Corrections, with credit for 220 days tine served;
as to Count Il, he was sentenced as an habitual felony offender
to 5 years probation; and, as to Count I1l, he was sentenced to

220 days tine served (V-22-23; R-120-27).

10



On direct appeal to the First District Court of Appeal,
Petitioner’s conviction and sentence were affirnmed in an opinion
dated June 20, 2005, certifying conflict with McCord.' Wche v.
State, 906 So.2d 1142, 1148 (Fla. 1° DCA 2005).

Notice of intent to seek discretionary review was filed by
Petitioner on August 22, 2005; anended notice was filed on
August 26, 2005.

On August 25, 2005, this Court issued an order postponing
its decision on jurisdiction and directing Petitioner to file
his initial brief on the nerits on or before Septenber 19, 2005;
upon Petitioner’s notion, the time for filing the initial brief
was extended until Cctober 10, 2005. Petitioner timely filed his

initial brief raising a single issue:

THE TRI AL COURT REVERSI BLY ERRED | N DENYI NG
PETI TI ONER' S MOTI ON TO SUPPRESS WHERE POLI CE
USED TRI CKERY TO GET PETI TIONER TO WAIVE HI' S
CONSTI TUTI ONAL RI GHTS.
The Court accepted jurisdiction by its order issued January
3, 2006, and heard oral argunment on March 9, 2006.
On Cctober 19, 2006, the Court issued an order directing the
parties to serve suppl enent al briefs “addr essi ng t he

applicability and inpact of section 943.325, Florida Statutes,”

on the issues in the case.”

1
State v. MCord, 833 So.2d 828 (Fla. 4'" DCA 2002).
11



Petitioner tinmely filed his Supplenmental Brief on Novenber
7, 2006, but neglected to include an attachnent referenced in
the argunent, and an Anended Suppl enental Brief was subsequently
filed. However, by its order of Novenber 14, 2006, the Court
struck the Supplenental Brief and directed petitioner to file an
Amended Suppl enental Brief, adhering to the format set forth in
the Court’s order.

This brief foll ows.

12



SUMVARY OF THE ARGUMENT

Petitioner argues that because he was not subject to the
requi rements of section 943.325, Florida Statutes on Decenber
11, 2001, section 943.325 has no applicability or inpact on the
i ssue before the Court, to wt: the trial court’s error in
denying Petitioner’s notion to suppress evidence of the saliva
swabs obtained on Decenber 11, 2001, and DNA test results
relating to those saliva swabs that were obtained ten nonths
|ater, where Petitioner’s consent to the taking of the saliva
swabs was obtained through the use of inperm ssible police

trickery in violation of his constitutional rights.

13



ARGUMENT

| SSUE PRESENTED

SECTI ON  943. 325, FLORI DA  STATUTES, IS
| NAPPLI CABLE TO THE | SSUE BEFORE THE COURT
SINCE PETITIONER WAS NOI' SUBJECT TO THE
REQUI REMENTS OF THAT STATUTE | N DECEMBER OF
2001 WHEN THE POLI CE USED TRI CKERY TO OBTAI N
H' 'S CONSENT TO THE TAKI NG OF DNA SWABS.

Summary of relevant facts

On Decenber 11, 2001, while Petitioner was detained in the
jail on an alleged violation of probation in an unrelated case
(R-49), I nvestigator VanBennekom used trickery to obtain
Petitioner’s consent to give two saliva cotton swabs for use in
yet another wunrelated case. After Petitioner was charged on
Cctober 16, 2002, with burglary in the instant case (R 1-2),
based on a DNA conparison obtained using the saliva swabs that
were obtained By Oficer VanBennekom ten nonths earlier, defense
counsel filed a notion to suppress evidence of the swabs and DNA
test results related to the swabs (R-49-50), on grounds inter
alia that Petitioner’s consent to the taking of the saliva swabs
had been obtained in violation of his right against unreasonable
search and seizure as guaranteed by the Fourth Amendnent to the
United States Constitution and Article |, Section 12 of the
Florida Constitution. Followng a hearing on the notion, the
State stipulated that O ficer VanBennekom had been investigating

a rape, but told Petitioner that he was investigating a burglary

14



at Wnn Dixie, one that did not exist and was thus fictitious
(I11-11). The court clarified this, stating, “He [VanBennekoni
related that to the defendant and asked for sone type of swab to
get DNA sanple, and the defendant then consented to that. And
actually, he was trying to obtain the swabs for a rape
investigation” (l111-11). Counsel argued that because the officer
was not actively investigating the burglary alleged in the
instant case, and, in fact, used a fictitious burglary at Wnn
Dixie as a ruse in order to get Petitioner’'s consent, the

underlying consent was invalid and therefore the State coul d not

proceed to use the swabs in this case (111-13). The trial court
deni ed the defense notion to suppress (I11-20).
Merits

Section 943. 325, “Blood specinen testing for DNA anal ysis”
was created by the Legislature in 1989, effective date, January
1, 1990, and provides in pertinent part that “[a]lny person
convicted in this state on or after January 1, 1990, of any
of fense or attenpted offense as defined in chapter 794, relating
to sexual battery, or of any offense or attenpted offense under
chapter 800, relating to |ewd and | ascivi ous conduct shall, upon
conviction, be required to submt two specinens of blood to a
Departnment of Law Enforcenent designated testing facility as
directed by the departnment.” See Ch. 89-335, § 1, at 2132, Laws
of Fla. Section 943.325 was anended in 1993, effective date

July
15



1, 1993, to include any person convicted in this state on
or after that date, “of any offense or attenpted offense
described in s. 782.04, relating to nurder.” See Ch. 93-
204, 8 9, subsection (1)(a)(b) of section 943.325, at 1864,
Laws of Fla. Al t hough anmendnents were nmade to section
943.325 in 1994, they did not affect subsection 1, and are
thus not pertinent to this discussion. See Ch. 94-90, § 3,
at 311, Laws of Florida. |In 1995, subsection 1 of section
943. 325, effective date June 15, 1995, was anended to read
that “[a]ny person convicted, or who was previously
convicted and is still incarcerated, in this state of any
of fense or attenpted offense defined in chapter 794 [sexual
battery], chapter 800 [I|ewdness/indecent exposure], s.
782.04 [nurder], s. 784.045 [aggravated battery], s.
812. 133 [carjacking], or 812.135 [hone-invasion robbery],
and who is wthin the <confines of the legal state
boundaries, shall be required to submt two specinens of
bl ood to a Departnent of Law Enforcenent designated testing
facility as directed by the departnment.” See Ch. 95-283, 8§
52, subsection 1 of section 943.325, at 2683, Laws of Fla.
Petitioner was convicted of burglary in Colunbia
County case #95-472, and sentenced on Novenber 9, 1995, to
four years probation (R-100-101; 103-04). The judgnent and
sentence reflects that he was not required to submt DNA

sanpl es pursuant to section 943.325 upon his conviction in

16



that case (R 100). The record reflects that on August 26,
1999, he was sentenced to prison for 1 year, 11 nonths, and
15 days in case no. 95-472, which, given the tinme frane,
indicates that he was sentenced to prison in that case upon
violating his previously inposed probation, and that his
“out -of -custody” date was May 1, 2000 (R 104). The record
reflects that Petitioner’s next felony conviction was for
possession of cocaine in Colunbia County case no. 01-826
and that he was sentenced in that case on October 30, 2001
(R-95-99). The judgnent and sentence reflects that he was
not required to submt DNA sanples pursuant to section
943. 325 upon his conviction in that case, and that he was
given a “time-served” sentence of 35 days as to each count
(R-95, 97-98). The Florida Departnent of Corrections
website reflects that on Cctober 30, 2001, Retitioner was
al so placed on two years probation in case no. 01-826. (See
App. ).

Accordi ngly, t here IS docunent ary evi dence
establishing that on Decenber 11, 2001, Petitioner had not
previously been required to submt sanples of his DNA
pursuant to section 943.325 based on his convictions prior
to that date. Further, on Decenber 11, 2001, he was not
then subject to the requirenents of section 943. 325, since
he was being held in jail on an alleged violation of his

probation for possession of cocaine, a third-degree felony

17



of fense which has never been included in the list of
enunerated offenses in any version of section 943.325,

Fl ori da St at ut es.

CONCLUSI ON

Petitioner was not subject to the requirenents of
section 943.325 on Decenber 11, 2001, when Investigator
VanBennekom who wanted and/or needed Petitioner’s DNA for
a sexual battery investigation he was conducting, tricked
Petitioner by neans of a total fabrication, to wit: he told
Petitioner that he was a suspect in a non-existent crine
for the express purpose of obtaining his consent to the
taking of saliva swabs for DNA testing. Ten nonths |ater
Petitioner was charged with burglary in the instant case
based on a DNA conparison using the inproperly obtained
saliva sanples. Accordingly, this Court should find that
section 943.325 has no applicability or inmpact on the issue
of the trial court’s error in denying Petitioner’s notion
to suppress evidence of the saliva swabs obtained on
Decenmber 11, 2001, and DNA test results relating to those
saliva swabs that were obtained ten nonths later, where
Petitioner’s consent to the taking of the saliva swabs was
obtained through the use of inperm ssible police trickery

in violation of his constitutional rights.
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