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STATEMENT OF THE CASE AND FACTS

Case--Wche was convicted for burglary of structure, etc.
(R 83,120), and sentenced as an habitual felon to 10 years for
that offense; wth |esser sanctions for the other crines.
(R 122-6). He appealed to the First DCA, which affirnmed. Wche
v. State, 906 So. 2d 1142 (Fla. 1st DCA 2005).

Wche seeks review of the First District's decision, which
found m srepresentation by the police alone did not make his
consent to a saliva-swab involuntary, and did not require
suppression of DNA test results. Id. at 1144. On this point,

Wche certified conflict with State v. MCord, 833 So. 2d 828

(Fla. 4th DCA 2002). Id.

Wche issued June 20, 2005. The State noved for rehearing
and clarification, which was denied July 21, 2005 and corrected
the next day. Notice to invoke this court's discretionary
jurisdiction was filed August 22, 2005.

Facts’--Wche was in custody for violating probation.
(R1: 49, 12). A police investigator (VanBennekon) told Wche he
was investigating a Wnn Dixie burglary which had not actually

occurred; but did not tell Wche he was suspected in rape which

The State objects to Weche's portrayal, as fact, nmatters
from I nvestigator VanBennekom s non-record deposition.

The volune of filings is cited (R [page no.]); the four
volunmes of transcript are cited (T[vol. no.]:[page no.]).
St ate-supplied enphasis is noted as [e.s.].
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had happened. VanBennekom requested Wche's consent to a nouth-
swab for a saliva sanple; Wche consented. (T3:11-12). The DNA
in the saliva matched DNA in blood found at the gift shop where
Wche had worked (T4:179-202), but exonerated him of the rape.

(R 50; T4:269-72).

SUVVARY OF ARGUMENT

This court |acks subject mtter jurisdiction because the
certified conflict is tantanmount to "dicta conflict." I f
jurisdiction exists, review should be declined because such
conflict does not inpugn the hierarchy of the court system

Police silence about a pending investigation, or nention of
a conparable but fictitious investigation, does not render
consent to search property involuntary. Therefore, the sane
conduct does not vitiate consent to a procedure so mnimally
intrusive as nouth-swab for a saliva sanple. Suppression of DNA
test results was correctly denied.

This court should declare that silence about pending
investigations, or nention of a conparable but fictitious
i nvestigation cannot rise to coercion. The certified conflict

nmust be resol ved by approving Wche and di sapprovi ng M Cord.



ARGUMENT

| SSUE

DOES POLICE MENTION OF A FICTITIOUS | NVESTI GATION OR
SI LENCE ABOUT AN ACTUAL | NVESTI GATI ON MAKE A SUSPECT' S
CONSENT TO A SALI VA- SWAB | NVOLUNTARY? (Rest at ed).

A. Jurisdiction Is Lacking Or Should Not Be Exerci sed

This court's August 25, 2005 order "postponed' a decision
on jurisdiction. Accordingly, the State contends the court
| acks subject matter jurisdiction; or, if jurisdiction exits,
revi ew shoul d be declined.?

The deci si on bel ow observed:

The authority cited in McCord to support the statenent

that a "detective's msrepresentations as to the

nature of the investigation may provide evidence of

coercion,” is United States v. Briley, 726 F.2d 1301
(8th Cir. 1984).

* * *

The dictum in MCord, relied on by the appellant in
the present case, is a classic case of conpounding and
m sapplying dicta, resulting in an incorrect statenent
of the | aw

Wche, 906 So.2d at 1144-6.

Wche recognized MCord' s incorrect statenment of |aw
resulted from "conpoundi ng and m sapplying dicta," but certified
conflict. Such conflict is tantanount to "dicta conflict" and

does not establish subject matter jurisdiction. See Padovano, 2

’Determi nation of subject matter jurisdiction is de novo.
Cf. Jacobsen v. Ross Stores, 882 So. 2d 431, 432 (Fla. 1st DCA
2004) ("Whether a court has subject matter jurisdiction is a

question of |aw reviewed de novo.").
3




Florida Appellate Practice (2005 ed.) 83.10 ("[AJrticle V,

section 3(b)(3) establishes jurisdiction on the basis of
conflicting decisions. Thus, in a literal sense dicta conflict
cannot exist." [e.s.; footnote omtted]).

This court has found jurisdiction based on conflict between

its dicta and a district court decision See Cowan Liebowitz &

Latman, P.C. v. Kaplan, 902 So.2d 755 (Fla. 2005) ("That holding

expressly and directly conflicts with our statenments in KPMG and
Forgione (albeit in dictum inplying a blanket prohibition
agai nst assignnent of legal malpractice clains. Therefore, we

accepted jurisdiction."), citing Watson Realty Corp. v. Quinn,

452 So. 2d 568, 569 (Fla. 1984) (accepting jurisdiction based on
conflict between the district court opinion and dictum in an
earlier Suprene Court decision).

It can be appropriate to find jurisdiction when a district
court opinion conflicts with this court's dicta. Dicta by this

are persuasive. See Aldret v. State, 592 So.2d 264, 266 (Fla

1st DCA 1991), quashed on other grounds, 606 So.2d 1156 (Fla

1992) ("[I]t is well established that dicta of the Florida
Suprene Court, in the absence of a contrary decision by that
court, should be accorded persuasive weight."). Concern for the
hi erarchy of the court system arises when a district court

opinion conflicts, wthout satisfactory explanation, with dicta

4



by the state's highest court. However, such concern does not
arise upon nomnal conflict between msapplied dictum in an
earlier district court opinion and the decision under review If
jurisdiction exits, review should be decli ned.

B. Standard of Revi ew

Resolving the conflict between Wche and McCord presents a

question of |aw reviewed de novo. See Nelson v. State, 875 So.

2d 579, 581 (Fla. 2004) (describing the "point of conflict" and

noting review of "this question of law is de novo"), citing

State v. datzmayer, 789 So.2d 297, 301 n.7 (Fla. 2001).

C. Merits

Consent Not |nvoluntary

Wche was in custody for violating probation. (R 1:49, 92).
He was asked for consent to a saliva swab, a quick and un-
intrusive search of his person.® An investigator (VanBennekom
requested the swab, and mentioned a burglary of a Wnn Dixie;
which, in fact, had not occurred. VanBennekom did not disclose
that Wche was suspected of an actual rape. Wche consent ed.

(T3:11-12). The DNA obtained exonerated him of the rape (R 50;

3The minimal intrusiveness of a saliva-swab is inplied by
the fact Florida' s "body cavity" search statute does not include
the nmouth. See 8901.211(1), Fla. Stat. ("strip search" includes
inspection of genitals, buttocks, female breasts, anus or

under garnents).
5



T4:269-72), but matched DNA in the blood found at the gift shop
where he had worked. (T4:179-202).

Wche could not have felt coerced to clear hinself of rape,
as nothing shows he knew that investigation--not nentioned by
the investigator--was underway. Because the Wnn-D xie burglary
was the sane type offense as the gift shop burglary, he was not
pressured to clear hinself of a fictitious but nore serious
crime. He does not claim he was pronmsed leniency or was
threatened, or that he was entitled to Mranda warnings not
given. Nothing shows the investigator affirmatively represented
only the Wnn-Dixie burglary was being investigated, or that
evi dence inplicating Wche had been obtained in that burglary.

Wche's consent was not coerced. See State v. Faul kner, 103

S.W3d 346, 356 (M. Ct.App. 2003) (finding consent to DNA swabs
voluntary, despite defendant's belief he would not go to jail
for vehicle violations if he cooperated in a rape investigation
when he followed officers to station but was not in custody,

etc.); MBride v. State, 2005 Tex. App. LEXIS 3561, 13-14

(Tex. App. 2005) (unpub.) (concluding consent to mouth swab was
vol untary when defendant was told it was his "choice," but that
upon refusal the officer would obtain a search warrant and take

the defendant to the hospital for a bl ood sanple).



Knowing he burgled the gift shop, W-che consented
Inmplicitly, he contends he should have been told of every crine
in which he was a suspect, or could becone a suspect, in order
for consent to be valid. No fair reading of pertinent caselaw

requires as nmuch. See Conde v. State, 860 So.2d 930, 952 (Fla

2003), cert. den. 124 S . Ct. 1885 (2004) (observing, as to
officer's "mniml" exaggeration of DNA evidence against the
defendant: "This Court has held that police msrepresentations

alone do not necessarily render a confession involuntary.").

See also People v. Zanobra, 940 P.2d 939, 942 (Colo. C. App.

1996) cert. den., 1997 Colo. LEXIS 561 (Colo. 1997) ("Al though
deception by the police is not condoned by the courts, the

limted use of ruses is supported by the overwhel m ng wei ght of

authority.” [conpiling cases]).
Wche was already in custody. Assune, instead, he was
voluntarily talking to police. Premature disclosure of the

actual burglary or rape would have revealed the extent of police
know edge; which, before probable cause to arrest, could
notivate Wche to |eave and destroy evidence or intimdate
W tnesses. Requiring police to disclose every investigation
potentially involving a suspect effectively requires themto act
as attorneys for suspects, and has no support in the |aw cr.

Johnson v. State, 660 So. 2d 637, 642 (Fla.1995), cert. den.,




517 U.S. 1159 (1996) ("[L]aw enforcenent officers are
representatives of the state in its efforts to maintain order,
and the courts may not inpose upon them an obligation to
effectively serve as private counselors to the accused.").

It does not matter that the investigator fabricated the
Wnn-Di xi e burglary. That burglary was not materially different
from the gift shop burglary. It did not involve a weapon or
vi ol ence, or an occupied structure; and did not pressure himto
clear hinself of a nore serious crine. By nentioning a
fictitious burglary, VanBennekom did not prematurely disclose an
actual investigation. See Wche, 906 So.2d at 1143 (noting
anot her officer asked the swab be sent to FDLE for a conparison
to bl ood drops found at the gift shop burglary).

Wche distingui shes between confession and search cases,
and clainms he is "unaware" of cases holding police trickery is
perm ssible to obtain a waiver of Mranda rights. He reasons
that such trickery, "the effect of which is a waiver of Fourth
Amendnent rights,” should be condemmed by the courts. (initial
brief, p.22-3). H s unawareness has no bearing on anything.

In contrast to the condemation Wche seeks, the decision
bel ow noted several cases rejecting clains that police deception
made consent involuntary. See Wche, 906 So.2d at 1144-6, citing

or discussing, Hoffa v. United States, 385 U S. 293,302 (1966)




(informant did not reveal identity to defendant, who nade
incrimnating statenents); Zanora at 941-2 (police investigating
child sexual battery lied about pur pose of | ooking in

defendant's apartnent); U.S. v. Turpin, 707 F.2d 332, 334 (8th

Cir. 1983) (rejecting argunent consent to search house invalid
because police did not tell defendant the victim had been killed
and defendant was a hom ci de suspect).

The deci sion bel ow quoted at length from M ani - Dade Police

Departnent v. Martinez, 838 So.2d 672 (Fla. 3d DCA), rev. dism

851 So.2d 729 (Fla. 2003). There, the court reversed suppression
of evidence granted, in part, because the searching officers
all egedly msrepresented that the object of the search was
weapons, rather than noney and drugs. In reaching its
concl usion, the court conpiled cases uphol ding searches of hones
or baggage against clainms the purpose or object of the search
was misrepresented. See id. at 674-5. Wche cannot persuasively
expl ain why consent to a procedure so mninally intrusive as a
sal i va- swab should be treated differently from consent to search
one's residence or baggage

Next, Wche urges his consent was involuntary because the
investigator "lied . . . about the crinme he was suspected of
conmmtting . . . to [get] consent to the taking of the DNA

swabs.” (initial brief, p.24-5). The State relies on its earlier



points. |If msrepresentation, wthout nore, does not taint a
consent to search a suspect's hone, such m srepresentati on does
not taint consent to a saliva swab.

Wche relies on the dissent below to urge "egregi ous police
m sconduct, such as ' physical or psychol ogi cal coerci on,
intentional deception, or a violation of a constitutional right'
could cause the statenent to be suppressed." Wche, 906 So. 2d
at 1149 [italics in Wche], quoting Johnson, 660 So. 2d at 642
Because the dissent enphasized "intentional" deception, it
appears Wche considers the nention of a fictitious burglary to
be the "egregi ous" conduct rendering his consent involuntary.

The better inference is that the investigator wanted to
avoid premature disclosure of the gift shop burglary. To assune
otherwise is to inpugn police notives. See Wche, 906 So.2d at
1144 (" The noti on t hat deception IS sonehow norally
reprehensi ble when practiced by the police in fighting crinme
unfairly inpugns the notives of those seeking to uphold the
law. "). To assume "egregi ous" conduct defies comon sense. At
nost, the officer told Wche he was investigating a burglary
whi ch had not occurred. The "fictitious" crinme was of the sane
type as the one Wche commtted. It did not possess factors,
such as use of weapon or an occupied structure, nmaking it nore

serious. Such conduct falls far short of "egregious."

10



Wche may be contending all actual investigations nust be
di scl osed. If so, his argunment places an untenable duty on the
police. They could not sinply request consent, wthout saying
nore, but would have to disclose every investigation possibly
involving the suspect. There would be no principled way to
di scern deliberate om ssions from honest conclusions a person
was not a suspect, in a given crine, when consent was sought.
If a crime not coomitted by the suspect were nentioned out of
caution, that crinme would be just as "fictitious" to the suspect
as one which never occurred. Any coercive effect would be the
same. The police would be condemmed for wunder-disclosure and
over - di scl osure. No reasonabl e reading of the Fourth Anendnent
conpel s such result. Cf. Johnson, 660 So.2d at 642 ("Police are
not required to disclose every possible ramfication of a waiver
of rights to a detainee apart from those general statenments now
required by Mranda and its progeny.").

McCord Wongly Deci ded

McCord was a state appeal from suppression of DNA evidence.
A detective was investigating nunmerous arned robberies, the
majority of which were commtted by using bricks to smash the
doors of convenience stores at gas stations. McCord, with a

brick and bag, was stopped for allegedly casing a gas station.

11



Apparently released wthout incident, he was later held in
county jail on unrelated charges. 833 So.2d at 829.

A detective net wwth MCord and advi sed him of his Mranda
rights. He told McCord he was suspected in a rape case; the rape
occurred at the sanme |ocation of McCord's car on a certain date;
and a saliva sanple could exclude him from that investigation.

Actually, the detective wanted to nake a DNA conpari son to bl ood

recovered at one of the robberies. He did not tell MCord he
was suspected in any of them I d. The only coercive act was
purely verbal --the nention of a fictitious rape. However, as

the State has argued, falsehood about the nature of an
i nvestigation al one does not nake consent involuntary.

Police msrepresentation alone does not nmake a confession
i nvoluntary. See Conde, 860 So.2d at 952 (concluding "m ninmal"
deception of exaggerating the extent of DNA evidence, anong
other things, by police did not make confession involuntary);

Davis v. State, 859 So.2d 465, 472 (Fla. 2003) (holding

confession not involuntary when, anong other things, the
officers told the defendant they were investigating a m ssing

person case when they knew the person was dead); Escobar .

State, 699 So.2d 988, 994 (Fla. 1997), cert. den., 523 U. S. 1072
(1998 (rejecting the argunent that Escobar's confession should

have been suppressed because police deluded him by "falsely

12



stating that they had obtai ned physical evidence and by failing

to informhimthat he could be sentenced to death");* Fitzpatrick

v. State, 900 So. 2d 495, 511 (Fla. 2005) (rejecting argunent
that Fitzpatrick's statenments were product of a coercive
interview, when the police falsely suggested they had a
satellite image of himwith the nurder victin.

There is no logical distinction between nentioning a
fictitious crime to obtain consent to a saliva-swab, and
mentioning fictitious evidence or a false investigative purpose
to obtain a confession. MCord was wongly deci ded.

This court should first hold the police have no duty to
di scl ose actual, pending investigations when seeking consent; so
that police silence, without nore, cannot rise to coercion. It
should next hold that police mention of a fictitious but
conparable crinme cannot alone rise to coercion. Ther ef or e,
consent to a saliva swab based on such police conduct is not
involuntary, and DNA test results need not be suppressed. Wche

nmust be affirnmed and McCord di sapproved.

“Abrogated on different grounds by Error! Miin Docunent
Only. Connor v. State, 803 So.2d 598 (Fla.2001), cert. den. 535
U S. 1103 (2002).

13



CONCLUSI ON

If this court finds it lacks jurisdiction or that review is
i nprovident, it should dismss this appeal. If the nerits are
reached, it should make the holdings just suggested; affirmthe

deci si on bel ow; and di sapprove MCord.

CERTI FI CATES OF SERVI CE AND COVPLI ANCE W TH RULE 9. 210
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