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PRELI M NARY STATEMENT

This Defendant’s Capital Crine:

During the late evening and early norning hours of My 5-6,
1985, the defendant, James Dail ey, and another man, Jack Pearcy,?
“took fourteen year-old Shelly Boggio to a deserted beach near
St. Petersburg where Dailey tortured her with a knife, attenpted
to sexually assault her, and then stabbed, strangled and drowned

her . Dailey v. State, 659 So. 2d 246, 247 (Fla. 1995).

Ref erences to the record:

References to the direct appeal record will be designated
as (R Vol. #/page #). References to the instant post-conviction

record will be designated as (PCR Vol. #/page #).

! Dailey and Pearcy were tried separately. The same trial judge
in Dailey’'s case al so presided over Pearcy’'s earlier jury trial
Dailey v. State, 594 So. 2d 254, 259 (Fla. 1991) [Dailey I]. On
Novenber 23, 1986, Pearcy was tried and found guilty of first
degree nurder. On Novenber 25, 1986, the jury recomended life
i mprisonment for Pearcy; and, on January 9, 1987, Pearcy was
sentenced to life inprisonnent. See, Dailey |, 594 So. 2d at
256; (See also R V2/232). At Dailey' s original sentencing
hearing, the trial court noted that Dailey “was clearly the
dom nating force behind the nurder” of Shelley Boggio. (R
V2/239)




STATEMENT OF THE CASE

On January 22, 1986, Janes Dail ey was charged by indictnent
filed in the Sixth Judicial Grcuit, Pinellas County, Florida
with the crime of nurder in the first degree, for the
st abbi ng/ strangul ati on/drowni ng death of a 14-year-old victim
Shel | ey Boggi o. On February 12, 1986, Dailey was extradited
from California and arrested on return to Florida. Dailey’ s
jury trial was held on June 23 - 27, 1987, before the Honorable
Thomas F. Penick, Jr. On June 27, 1987, Dailey was found guilty
of murder in the first degree. On August 7, 1987, Dailey was
sentenced to death, as recomrended by the jury 12-0 on June 30,
1987. (R V1/ 96103, V2/228-=231, V2/156). The trial court found
five aggravating circunstances® and no nitigating circunstances.

On Novenber 14, 1991, this Court affirnmed Dailey’s
conviction, but remanded the case for re-sentencing. Dailey v.
State, 594 So. 2d 254, 255 (Fla. 1991) [Dailey 1]. This Court
struck two of the aggravating circunstances (conmm ssion to avoid

arrest and CCP) and, after concluding that the trial court had

2 The trial court originally found the follow ng five aggravating
circunstances: Dailey had been previously convicted of a violent
felony; the nurder was commtted during a sexual battery; the
murder was commtted to avoid arrest; the nurder was especially
hei nous, atrocious, or cruel (HAC); and the nurder was commtted
in a cold, calculated, and preneditated manner (CCP). Dailey I,
594 So. 2d at 256.



failed to weigh mtigating circunstances, remanded for

resentencing. Dailey |, 594 So. 2d at 259.
Dailey’s resentencing was held on January 21, 1994. 07}

remand, the trial judge resentenced Dailey to death after
finding three aggravating circunstances: (1) the defendant had
been convicted of another violent felony, (2) the nurder was

comm tted during a sexual battery,® and (2) HAC. The trial court

3 On direct appeal, Dailey argued that the trial court erred in
finding as an aggravating circunstance that the nurder was
commtted during a sexual battery or attenpted sexual battery.
In rejecting this claimin Dailey 1, 594 So. 2d at 258, this
Court expressly noted that, as the trial court found:

The evidence presented during all phases of this
trial establishes beyond a reasonable doubt that the
notive for taking the victim Shelly Boggio, to the
area adjacent to the Route 688 bridge was sexua
battery. The victims body was found conpletely nude
floating in the Intercoastal Wterway. Her underwear
was found on shore near areas of fresh blood. Shelly
Boggi o's jeans had been renpved and thrown in the
wat erway. Potential physical evidence of an actual
sexual battery upon Shelly Boggi o was | ost because her
body had been floating in the waterway for an extended
period of tinme. Al of the evidence and testinony
presented establishes beyond a reasonable doubt that
Shelly Boggio at the very least was a victim of an
attenpted sexual battery

W note the follow ng additional evidence: Shelly
had rebuffed Dailey's advances earlier that evening;
Shelly had been stabbed both prior to and after
renoval of her shirt; her underwear was found 140 feet
from her other clothing, with a trail of blood |eading
fromthe clothing to the underwear. W concl ude that
the record contains conpetent substantial evidence to
support the trial court's finding of an attenpted
sexual battery. Dailey |, 594 So. 2d at 258

2



al so found several nonstatutory mitigating circunstances.? On
May 25, 1995, this Court affirmed Dailey’'s death sentence.
Dailey Il, 659 So. 2d at 248. On January 22, 1996, the United
States Supreme Court denied Dailey’'s petition for wit of

certiorari. Dailey v. Florida, 516 U S. 1095 (1996).

On April 1, 1997, Dailey filed his initial Mtion to Vacate
Judgnents of Conviction and Sentence Wth Special Request for
Leave to Amend. On Novenber 12, 1999, Dailey filed his Amended
Motion to Vacate Judgnents of Conviction and Sentence. On
February 14, 2000, the Circuit Court filed an Order to Show
Cause on M. Dailey’'s Amended Moti on.

Foll owing a Huff® hearing on Novenber 19, 2001, before the
Honorabl e Jack Espinosa, Jr., the Circuit Court ordered that
Dailey was entitled to an evidentiary hearing on grounds |, 11,
(e, v, v, vi, Vil, VIIl, and XV of his Anended Mdtion and
grounds I X, X, XI, XIl, XIIl, and XIV of his Amended Mdtion were

deni ed. (See, Order Denying, In Part, and G anting Evidentiary

* The non-statutory mitigating factors were: (1) Dailey served in
the Air Force and saw duty in Viet Nam on three occasions; (2)
he was good to his famly and hel pful around the hone; (3) he
cared enough for his daughter to allow her to be adopted by his
Air Force buddy; (4) he saved two young people from drowning
when he was in high school; and (5) he and the victim had been
partying and visited sone bars together on the night of the
nmurder. Dailey, 659 So. 2d at 247.

® Huff v. State, 622 So. 2d 982 (Fla. 1993).

3



Hearing on Defendant’s Anended Mdtion to Vacate Judgnents of
Convi ction and Sentence Wth Special Leave to Anend)

The post -conviction evidentiary hearings were held on March
19, 2003, Novenber 7, 2003, Decenber 11, 2003, June 29, 2004,
and Novenber 5, 2004 on grounds | through VIII, and XV.

On July 20, 2005, the Circuit Court entered an 81-page
witten Oder Denying Amended Mdtion to Vacate Judgnents of
Convi ction and Sentence with Special Leave to Anend (PCR V2/136-
217) .

STATEMENT OF THE FACTS?

On direct appeal, this Court found “substantial evidence of
guilt” and also set forth the follow ng summary of facts:

On May 5, 1985, fourteen year-old Shelly Boggio,
her twin sister Stacey, and Stephanie Forsythe were
hitchhi king near St. Petersburg when they were picked
up by Janes Dailey, Jack Pearcy and Dwai ne Shaw. The

® The State cannot accept Dailey's “Statement of the Facts,”

which is replete with inperm ssible argunent, m scharacterizes
the strength of the evidence presented at trial by unilaterally
rejecting all of Dailey’s incrimnating adm ssions, and
bel atedly asserts a procedurally-barred “sufficiency-of-the-
evi dence-at-trial” claim under the guise of post-conviction
relief. Sufficiency of the evidence is an issue for direct
appeal and, t herefore, is procedurally barred for post-
conviction relief. See, Howell v. State, 877 So. 2d 697, 704,
n.3 (Fla. 2004) (finding that to the extent that Howell
guestions the sufficiency of the evidence to establish either
preneditation or felony-nurder, . . . these issues are
procedurally barred on collateral review); Thonpson v. State
796 So. 2d 511, 517 n.9 (Fla. 2001) (noting that sufficiency of
the evidence is not the standard of review on a post-conviction
claimof ineffective assistance of counsel).




group went to a bar and then to Pearcy’s house, where
they nmet Gayle Bailey, Pearcy's girlfriend. Stacey and

St ephani e returned hone. Shelly, Gayle and the nen
went to another bar and then returned to Pearcy’s
house about m dnight. Shelly left in the car wth

Dailey and Pearcy, and when the two nen returned
wi thout Shelly several hours later Dailey was wearing
only a pair of wet pants and was carrying a bundle.
The next norning, Dailey and Pearcy visited a self-
service laundry and then told Gayle to pack because

they were leaving for Mam. Shel ly’s nude body was
found that norning floating in the water near |ndian
Rocks Beach. She had been stabbed, strangled and
dr owned. Dail ey and Pearcy were charged wth her
deat h.

Pearcy was convicted of first-degree nurder and
sentenced to life inprisonnent. At Dail ey’s

subsequent trial, three inmtes from the county jail
testified that Dailey had admtted the killing to them
i ndividually and had devised a plan whereby he would
| ater confess when Pearcy’s case cane up for appeal if
Pearcy in turn would promse not to testify against
him at his own trial. Pearcy refused to testify at
Dailey' s trial. Dail ey presented no evidence during
the guilt phase. The jury found himguilty of first-
degree nurder and unani nously reconmended death. At
sentencing, Dailey requested the death penalty and the
court conplied, finding five aggravating [nl] and no
mtigating circunstances.

Dailey I, 594 So. 2d at 255-256 (e.s.)

When co-defendant Jack Pearcy was called to testify at
Dailey s trial, outside the presence of the jury, Pearcy invoked
the Fifth Amendnent right to remain silent. (R V8/987)

At trial, Gayle Bailey testified that they [Pearcy, Dail ey,
Gayl e, and Shelley] returned fromthe disco |ate, probably about
m dni ght. (R V8/957-58, 975) Wien asked if it could have been

10:00 p.m, Gyle admtted that she really didn't know (R



V8/ 975) Shaw was at the house when they returned from the
di sco; Gayle believed that Shaw “just got back from using the
pay phone.” (R V8/970; 953) Gayle went to the bathroom and when
she came out, Pearcy, Dailey, and Shelley were gone. Gayle did
not look in Dailey's bedroomto see if he was still there. (R
V8/972) Gayl e stayed up until Dailey and Pearcy returned at
about 2:00 or 3:00 a.m (R V8/976, 959) Pearcy was wearing the
same clothes he wore when he left earlier. (R V8/959) Dai | ey
wore only a pair of pants, which were wet. Dailey was carrying

a bundl e of sonething. (R V8/960) On cross-exam nation, defense

counsel asked Gayle, “lI know they cane back one tine. Did you
hear when they came back one tine prior to that?” Gayl e
replied, “Yes sir. | believe so.” (R V8/977) Thereafter, Gayle

stated that “Jack [Pearcy] and Janes [Dailey] cane back once.
They left together and then they cane back again.” (R V8/978)
On redirect, the prosecutor asked Gayle, “Did you see Janes
Dailey conme back a tine before he eventually show ed] up?
Gayl e answered, “He [Dailey] went back in the bedroom” (R
Vv8/982) (Gayle did not know the time, but “then they were gone
and then they both cane back together again.” (R V8/983)

At the time of Dailey’'s trial, Oza Dwaine Shaw was
incarcerated in the federal penitentiary in Olahoma. (R V8/993)

When the others [Pearcy, Dailey, Shelley, and Gayle] went out



that night, Shaw passed out on the couch. (R V8/997) \Wen Shaw
awoke, they' d returned hone and Pearcy was |eaving with Shelley.
Pearcy and Shelley gave Shaw a ride to a phone booth about three
or four blocks fromthe house. (R V8/997, 999; 1004) Dailey did
not go with them (R V8/999; 1007) Shaw did not know if Pearcy
and Shelley returned to the house at that time. (R V8/999)

Shaw tel ephoned his ex-wife and girlfriend; Shaw was on the

phone for “at |east an hour,” and when Shaw wal ked back to the
house, he saw only Gayle, who was angry. (R V8/997-998; 1005)
Shaw did not look in Dailey’ s bedroom (R V38/1006) Shaw t hen
fell asleep on the couch. (R V8/1006) Sonetinme |ater, which
Shaw “guessed” was around “2, 2:30 in the norning, maybe later,”
Shaw woke up and saw both Dailey and Pearcy as they were com ng
in the house together. (R V8/1006; 998-999) Dai l ey seened to
walk a little bow-legged and the inside of his pants were wet.
(R V8/998)

Janes Leitner relayed nessages between Pearcy and Dail ey
during Decenber of 1986. (R V9/1057-59, 1086) Lei tner inforned
Dai | ey what happened at Pearcy’'s trial. (R V9/1060-61) Dailey
asked Leitner to tell Pearcy that if Pearcy got a new trial on
appeal, that Dailey would then testify and tell what really

happened — that he [Dailey] was the one that did it. (R

V9/1066) Leitner told Dailey that it was inportant that he not



testify at his own trial because he would be charged wth
perjury if he testified differently at a retrial. (R V9/1069—~%0)
Inmate Pablo DeJdesus was in the library during one of the
conversations. According to Leitner, when DeJesus asked Dail ey
why he had to kill the girl rather than just knock her out since
she was only 14, Dailey responded, “Man, | just lost it.” (R
V9/1066- 1067)

| nmate Pabl o DeJesus net Dailey in Decenber of 1986, when
he gave Dailey a note from Jack Pearcy. (R V9/1085-87) Dailey
asked DeJdesus to tell Pearcy not to worry, that Dailey was the
only one that knew what had happened and, as long as he didn't
break down, Dailey could beat the case and then help Pearcy. (R
V9/1092) Another time, Dailey said that he and Pearcy were
“fall partners.” (R V9/1093) DeJesus informed Pearcy that
Dailey said not to worry, that he would not take the stand and
could beat the case. (R V9/1095) Dai | ey asked Dedesus to
reassure Pearcy that Dailey would beat the case and Dailey then
would tell the truth —that he killed the girl. (R V9/1095).

Paul Skalnik, a fornmer police officer, was also an inmate
at the Pinellas County Jail. Skalnik’s pending charges were for
parole violation and grand theft. (R V9/1107-09) Skal ni k
testified that no one offered him anything to testify in

Dailey' s trial. Skal nik had testified in other crimnal cases



over the past five years, approximately six to eight tinmes. (R
V9/1108) Five or six of those were first—degree nurder cases
and all involved information Skalnik l|earned in jail. (R
V9/1156) According to Skalnik, he had been responsible for
hel ping to put 30 persons in prison, and he did this because he
still had | aw enforcenent in him (R V9/1157)

In April or My of 1987, Dailey asked Skalnik if he knew
whet her notes between friends were admssible in court. (R
V9/1112) Dailey told Skalnik that Pearcy had “done nore than he
had said, that he (Pearcy) had stabbed [the girl] too.” (R
V9/1114) Dailey also told Skalnik that Pearcy had actually held
the girl “under.” According to Skalnik, Dailey told him that
the girl “kept staring at him (Dailey), scream ng, and woul d not
die. And he (Dailey) stabbed her and he threw the knife away.”
(R V9/1116-17) Detective Halliday testified that no one
prom sed the inmates anything for their testinony. (R V9/1177-
84) Halliday had worked with Paul Skalnik on prior cases. As a
result of information from Skal nik, |aw enforcenent recovered a
ski mask worn by Richard Cooper, one of the perpetrators of the
H gh Point nurders. (R V9/1186-87) They also recovered a weapon
i n anot her case because of Skalnik’ s information. (R V9/1188)

Post - Convi cti on:

Several witnesses testified at the post-conviction hearings



in this case, including Beverly [Andrews] Andringa (the trial
prosecutor), Detective John Halliday, Oza Shaw, Janes Dailey
(the defendant), Henry Andringa and Janes Denhart (Dailey’s
trial attorneys), Paul Skalnik (one of the three inmates who
testified at trial about Dailey s adm ssions), Mark Journey (a
former reporter who interviewed Skalnik), and Jeff Hazen
(Dailey' s former CCRC attorney). Co- def endant Jack Pearcy was
called by CCRC, but Pearcy asserted the Fifth Amendnent and
refused to testify. (PCR V4/537)

At the post-conviction hearing, Prosecutor Beverly Andringa
confirmed that she did not put on testinony at trial that she
didn’t believe was true, she believed Skalnik’s testinony to be
true and put himon the stand, and she never offered Skal ni k any
undi scl osed deals. (PCR V3/395) Mark Journey’s tel ephone
interview with Skalnik was initiated by attorney Evans and his
1988 article included that Skalnik said that he didn’t
intentionally lie in his testinony. (PCR V4/508; 512) Def ense
counsel, Henry Andringa, believed that when sonething is in the
newspaper, the jury tends to lend credibility to it and, thus,
he m ght not use it. (PCR V4/403) Andringa and Dail ey di scussed
whether Dailey would testify and decided that he would not
testify at trial. (PCR V3/408-9) The Frisbee story was not

credi bl e. Id. Co- counsel Denhart felt wel | -prepared for

10



Skal ni ks cross-exam nation and reviewed all the depositions and

outlined topics for trial. (PCR V4/529, 534) Denhart

a so knew

t hat Skal ni k had been a former police officer, which could “go

ei ther way.” (PCR V4/533, 535)

Skal nik testified about his trial testinmony and post-trial

false clains, and the Circuit Court found,

At the hearing, M. Skalnik testified that he

was

never prom sed anything by the State in exchange

f or

his testinmony against M. Dailey, and that no one from

the State ever suggested facts to him or otherw se

told him how to testify. (See Evidentiary Hearing
Transcript, dated Novenber 7, 2003, pp. 47, 77-78,

attached). He also testified that all of

hi s

testinony against M. Dailey was true to the best

of

his know edge. (Evidentiary Hearing Transcript, dated

Novenber 7, 2003, p. 82, attached).

In addition to M. Skalnik’'s testinony, the Court

also heard the testinony of John Halliday, the

| ead

detective in the case against M. Dailey, and Beverly

Andringa (nee’ Andrews), the prosecuting attor

ney.

VWiile M. Halliday was on the stand, M. Dailey’s

counsel failed to ask any questions about whether

M.

Hal | i day or any other representative of the State ever

offered M. Skalnik anything in exchange for

hi s

testinony. (See Evidentiary Hearing Transcripts, dated

March 19, 2003, pp. 70-90, Novenber 7, 2003, pp.

104, attached). M. Halliday also testified that

100-
he

found M. Skalnik to be <credible at the t

i me.

(Evidentiary Hearing Transcripts, dated March
2003, pp. 70-90, Novenmber 7, 2003, pp. 100-

19,
104,

attached). M. Dailey’ s counsel at the hearing al so

asked Ms. Andringa about these matters, and she al so

testified that she found M. Skainik to be credible at

the tinme, and that she did not offer him anything in

exchange for his testinony. (Evidentiary Hearing

Transcri pt, dated March 19, 2003, pp. 91-
attached).
(PCR V2/175-176) (e.s.)
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For ease of reference in evaluating Dailey’'s post-
conviction argunents on appeal, those additional facts fromthe
post -conviction evidentiary hearing which relate specifically to
the defendant’s appellate issues will be set forth within the
argunent section of the instant brief.

SUMVARY OF THE ARGUVENT

Issue I : Although Dailey’s IAC clainms are cognizable in
post - convi cti on, Dailey’s addi ti onal cl ai s of al | eged
prosecutorial msconduct are procedurally barred because they
are based on the trial record and, thus, could have been raised
on direct appeal. Dailey’s IAC clains failed to establish any

deficiency of counsel and resulting prejudice under Strickl and.

Issue Il: Dailey’s Gglio and “newy discovered evidence”
cl aims, based on inmate Paul Skal nik, are without nerit. At the
evidentiary hearing, Skalnik confirmed that his testinony at M.

Dailey' s trial was truthful and he repudiated the allegations

made in 1988. Skalnik definitively retracted any post-trial
recantation. Prosecutor Beverly Andringa also testified that
she would not have called Skalnik at trial if she felt his

testinmony was not truthful and that she believed Skalnik’s
testinmony was true when he was called to testify at Dailey’s

trial.

| ssue I11: Dailey’s additional “newWy discovered evidence
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clainms, based on Oza Shaw and Jack Pearcy, are w thout nerit.
Shaw s “new’ testinony still places Pearcy and Dailey together
for over an hour during the tine frame of the victim s death.
Pearcy refused to testify at trial and still refuses to testify.
| ssue IV Dailey’s conclusory |AC allegations are

insufficient to present any cogni zabl e cl ai m on appeal .

ARGUNMVENT

| SSUE |

THE | AC- PROSECUTORI AL M SCONDUCT CGLAI M

Appel l ant, Janes Dailey, admits that this hybrid issue - an
| AC/ prosecutorial msconduct claim - is predicated on two of the
grounds alleged bel ow post-conviction claim #1(A) [IAC/failure
to object to alleged prosecutorial msconduct] and post-
convi ction claim #6 [ due process/ al | eged prosecut ori al
m sconduct]. (See, Initial Brief at 49).

Dail ey argues (1) that defense counsel was ineffective in
failing to object to allegedly inproper prosecutorial argunent
and (2) that the prosecutor allegedly inproperly (a) comented
on the elimnation of the presunption of innocence, (b) vouched
for the credibility of inmate wtnesses, and (c) msstated when
Oza Shaw went to use the pay phone.

Pr ocedural Bar

Cl ains which could have been raised at trial and on direct

13



appeal are procedurally barred in post-conviction. Jones V.
State, 2006 Fla. LEXIS 561 (Fla. April 13, 2006). Al t hough
Dailey's IAC clains are cogni zable in post-conviction, Dailey’s
additional clains of alleged prosecutorial msconduct are
procedural ly barred because they are based on the trial record
and, therefore, could have been raised on direct appeal. See

Spencer v. State, 842 So. 2d 52, 60-61 (Fla. 2003) (rejecting

clainms of prosecutorial msconduct because the grounds for these
clainms were reflected in the trial record and, therefore, the

clainms should have been raised on direct appeal); Lamarca V.

State, 2006 Fla. LEXIS 653 (Fla. May 4, 2006) (sane).

| AC dains & Standard of Revi ew

To obtain relief on a claim of ineffective assistance of
counsel, Dailey nust establish both deficient perfornmance and

prejudice, as set forth in Strickland v. Wshington, 466 U. S.

668 (1984). See Rutherford v. State, 727 So. 2d 216, 218 (Fla.

1998) .

As to the first prong, deficient perfornmance, a
defendant nust establish conduct on the part of
counsel that is outside the broad range of conpetent
performance under prevailing professional standards.
See Strickland, 466 U S. at 688. Second, as to the
prejudice prong, the deficient performance nust be
shown to have so affected the fairness and reliability
of the proceedings that confidence in the outcone is
underm ned. See id. at 694; Rutherford, 727 So. 2d at
220.
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Gore v. State, 846 So. 2d 461, 467 (Fla. 2003) (parallel

citations omtted). “[When a defendant fails to nake a show ng
as to one prong, it is not necessary to delve into whether he

has made a showing as to the other prong.” Waterhouse v. State,

792 So. 2d 1176, 1182 (Fla. 2001). Thus, failing to establish
either prong results in a denial of an IAC claim See, Ferrell
v. State, 918 So. 2d 163, 170 (Fla. 2005). Further, as the

United States Suprenme Court enphasized in Strickl and,

[jludicial scrutiny of counsel's performance nust
be highly deferential. . . . A fair assessnent of
attorney performance requires that every effort be
made to elimnate the distorting effects of hindsight,
to reconstruct t he ci rcunst ances of counsel's
chal |l enged conduct, and to evaluate the conduct from
counsel's perspective at the tine. Because of the
difficulties inherent in mking the evaluation, a
court must indulge a strong presunption that counsel's
conduct falls wthin the wde range of reasonable
pr of essi onal assi stance .

466 U.S. at 689.

In the instant case, the GCrcuit Court denied post-
conviction relief after conducting several days of evidentiary
heari ngs. “When reviewng a trial court's ruling after an
evidentiary hearing on an ineffective assistance claim this
Court gives deference to the trial court's factual findings to
the extent they are supported by conpetent, substantia

evidence, but reviews de novo the trial court's determ nations

of deficiency and prejudice, which are m xed questions of fact
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and | aw.” Morris v. Sate, 2006 Fla. LEXIS 652 (Fla. 2006),

citing Arbelaez v. State, 898 So. 2d 25, 32 (Fla. 2005); See

also, [Derrick T.] Smth v. State, 2006 Fla. LEXIS 388 (Fla.

2006), Stephens v. State, 748 So. 2d 1028, 1031-32 (Fla. 1999).

Dailey clains that defense counsel was ineffective in
failing to object to instances of alleged prosecutorial
m sconduct and that the prosecutor inproperly (1) stated that
the presunption of innocence had been renoved, (2) vouched for
the credibility of Paul Skalnik and other inmate w tnesses, and
(3) knowingly presented false argunent regarding when Oza Shaw
used the pay phone. (Initial Bri ef at 51, 54, 58).
Additionally, Dailey asserts a “cunulative effect” argunent,
addi ng four procedurally-barred clains of alleged prosecutorial
m sconduct. (Initial Brief at 60-63). These four additional
procedural ly-barred clains involve matters previously addressed
on direct appeal. On direct appeal, this Court held that the
trial court erred in allowing evidence of Dailey' s attenpts to
avoid extradition, but any error was harnless. Addi tional ly,
al t hough t he prosecutor’s cited coment s wer e deened
i nperm ssible comments on Dailey’s right to remain silent, in
light of other substantial evidence of guilt, this Court found
“beyond a reasonable doubt that the error did not affect the

verdict.” Dai l ey, 594 So. 2d at 256. Lastly, this Court also

16



found “as harmess error” the State's introduction into evidence
of a knife sheath and the State's use of the hearsay statenents
of Detective Halliday concerning the inmates' reasons for com ng
forward. Dailey I, 594 So. 2d at 256, n. 2

In Issue | of his initial brief, Dailey quotes two excerpts
from the CGrcuit Court’s 8l-page witten order denying post-
conviction relief. (Initial Brief at 49-50, citing PG ROA 143,
and Initial Brief at 57, citing PG ROA 147-48) These two
excerpts relate only to Dailey’s IAC claimfor failing to object
to the prosecutor’s closing argunents (1) concerning the
presunption-of -i nnocence and (2) allegedly vouching for the
credibility of Skalnik and the other inmte w tnesses. However,
the Circuit Court’s witten order also addressed the various
sub-clains listed in Dailey’s “cunul ative effect” argunent. (See
Initial Brief at 60-63). Therefore, the State respectfully
directs this Court’s attention to the followng additional
rel evant excerpts fromthe Crcuit Court’s conprehensive order.

Circuit Court’s Order:

I n denyi ng post - convi ction claim 1(A - t he
| Al prosecutorial msconduct claim - the Crcuit Court’s order
stated, in pertinent part:

A. Failure to Cbject to Prosecutorial
M sconduct .

M. Dailey alleges that counsel was prejudicially
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deficient in failing to object to nunerous incidents
of prosecutorial msconduct during the opening and
closing statenents of the guilt phase at trial. M.
Dailey clainms that counsel should have recognized
these actions as inproper and noved for mstrial.
Addi tionally, M . Dailey clainms that counsel ' s
performance in this regard was a failure to adequately
preserve the appellate record.

* * *

Next, M. Dailey contends that during the opening
argunent of the quilt phase of +the trial, t he
pr osecut or i nproper 1y conment ed on M. Dai | ey
exercising his constitutional rights when he fought
extradition from Monterey, California when he stated
the foll ow ng:

M. Heyman: Detective John Halliday and

Stacey Boggio, the twin sister of the

victim went out to Monterey, California to

identify the defendant as being the one who

was wth Shelley Boggio, the victim the

ni ght of her death. Detective Halliday wll

indicate to you he had to go out because M.

Dail ey was fighting extradition to cone back

to Florida.

(See Jury Trial Transcript, Vol. 2, pp. 178-179,
attached) (enphasi s added). M. Dailey clains this
argunent to the jury was an inproper conmment on his
valid exercise of his constitutional rights, and |eft
the jury with the inpression that his exercise of this
right was a nefarious course of conduct. M. Dailey
argues his counsel was ineffective for failing to
object to these inproper statenments of the prosecutor.

M. Dailey raised this natter on direct appeal.
Dailey v. State, 594 So. 2d 254, 256 (Fla. 1991). | t
is generally not proper to raise a different argunent
in order to re-litigate the sane issue in a post-
conviction relief setting. Quince v. State, 477 So.
2d 535, 536 (Fla. 1985). As such, a defendant cannot
use an ineffective assistance of counsel claimto get
around the prohibition of post-conviction notions as
second appeal s. Lopez v. Singletary, 634 So. 2d 1054,
1057 (Fla. 1993), Medina v. State, 573 So. 2d 293, 295
(Fla. 1990). M. Dailey’s claim of ineffective
assi stance of counsel is therefore procedurally
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barred. However , even if this <claim was not

procedurally barred, it is wthout nerit since the
record clearly reflects that M. Dailey’'s trial
counsel clearly obj ect ed to t he prosecutor’s
st at enent . (See Jury Trial Transcript, Vol. 2, pp.

178- 180, attached). Therefore, M. Dailey’'s claimis
conclusively refuted by the record. As such, no relief
is warranted on this ground.

M. Dailey next argues that his trial counsel was
ineffective for failing to object to prosecutorial
m sconduct when the prosecutor again inproperly
coomented on M. Dailey’'s valid exercise of his
constitutional right to fight extradition during the
prosecutor’s closing argunent when she stated the
fol | owi ng:

Ms. Andrews: You can consider those actions,

as well as the others we have gone through,

the washing of the car, the clothes, the

going to Mam, staying there less than 24

hour s, havi ng to be extradited from
California. You can consider every single
one of those as to his consciousness of
guilt.
(See Jury Trial Transcri pt, Vol . 6, p. 695,
attached) (enphasi s added). M. Dailey argues these

statenments by the prosecutor were an inproper attenpt
to denonstrate to the jury M. Dailey’'s consciousness
of quilt. Furthernore, M. Dailey argues his trial
counsel was constitutionally ineffective for failing
to object to these statenents by the prosecutor,
thereby denying M. Dailey of his right to effective
assi stance of counsel.

M. Dailey failed to present any evidence on this
ground at the evidentiary hearings held in this
matter. (See Evidentiary Hearing Transcripts, dated
March 19, 2003, Novenber 7, 2003, Decenber 11, 2003
June 29, 2004, and Novenber 5, 2004, attached). A
def endant has the burden of proof on a notion for post
conviction relief. Green v. State, 857 So. 2d 304,
305 (Fla. 2d DCA 2003). Furthernmore, a court’s order
granting relief nust be supported by conpetent
substantial evidence. State v. Pawle, 884 So. 2d
1137, 1138 (Fla. 2d DCA 2004)(citing Blanco v. State
702 So. 2d 1250, 1252 (Fla. 1997)). The Florida
Suprene Court previously ruled that statenents by the
pr osecut ors regar di ng M . Dail ey’ s cont esti ng
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extradition were not prejudicial. Dailey v. State,
594 So. 2d 254, 256 (Fla. 1991). Regardl ess, this
statenment was a short, isolated statenent, nade in
passing that did not appear to inproperly influence
the jury. Therefore, M. Dailey has not proven that
t he prosecutor’s st at enent duri ng t he cl osi ng
argunents of the guilt phase prejudiced him As such,
no relief is warranted on this ground.

Next, M. Dailey alleges that his counsel was
ineffective for failing to object to the prosecutor’s
cl osing argunent wherein the prosecutor intentionally
comented on and nisstated the presunption of
i nnocence afforded to him by the U. S Constitution
when she st at ed:

Ms. Andrews: Renenber, as M. Denhardt asked

you to r emenber, t he presunption of
i nnocence. The presunption of innocence
that all citizens are afforded under the
Constitution of the United States. Al l
crimnals are afforded, all nurderers are
af f or ded. It’s gone right now. It’s gone
It no longer applies. The shield has to be
renoved.
(See Jury Trial Transcript, Vol. 6, p. 686, attached)
(enmphasi s added). M. Dailey contends this comrent

made by the prosecutor was a patently inproper comment
on the constitutional presunption of innocence by
inplying to the jury they nust presume M. Dailey to
be guilty nerely because the State had charged him

with murder. Since his trial counsel failed to object
to this statenent, M. Dailey argues, his counsel was
constitutionally ineffective and M. Dail ey was

deprived of his constitutional right to effective
assi stance of counsel and a fair trial.

M. Dailey failed to present any evidence on this
ground at the evidentiary hearings held in this
matter. (See Evidentiary Hearing Transcripts, dated
March 19, 2003, Novenber 7, 2003, Decenber 11, 2003
June 29, 2004, and Novenber 5, 2004, attached). The
question of when to object is a strategic decision
that is within the discretion of the attorney, and
should not normally be questioned by a court if the
attorney’s actions could be considered reasonably
conpet ent counsel . Peterka v. State, 890 So. 2d 219,
233 (Fla. 1999). Furt her nore, IVF . Dai |l ey has
m scharacterized the prosecutor’'s statenents as an
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i nproper comment on his constitutional right to the

presunpti on of innocence. In fact, these coments
appear to be nothing nore than an attenpt to argue the
State had net its evidentiary burden. Ruiz v. State,

743 So.2d 1, 4 (Fla. 1999) (The assistance permtted
i ncl udes counsel’s right to state his contention as to
the conclusions that the jury should draw from the
evi dence, quoting United States v. Morris, 568 F. 2d
396, 401 (5th Cr. 1978)). Ther ef or e, t he
prosecutor’s statenents were not prejudicial, and M.
Dai l ey has not established ineffective assistance of

counsel . As such, no relief is warranted on this
ground.
* * *
M. Dai l ey  next alleges his counsel was

ineffective for failing to object to a statenent nade
by the prosecutor during closing argunments of the
guilt phase of the trial. During the State’s closing
argunent, the prosecutor nmade the follow ng statenent:

Ms. Andrews: Now, there are only three

people who know exactly what happened on

that loop area north of Indian Rocks Beach

on the night of May 5th, early norning hours

of May 6th, 1985. Shel | ey Boggi o, and she

is dead. Jack Pearcy and he is not

available to testify; and the defendant.

So, when the defense stands up here, and

t hey have already and | imagine M. Andringa

will when he gets up to rebut, and says

where’s t he evi dence, where’s t he

eyew t nesses, use your conmpn sense.
(See Jury Trial Transcript, Vol. 6, pp. 684-685,
attached). Later in the State’s closing argunent, the
prosecutor made another statement M. Dailey contends
is inmproper when she stat ed:

Ms. Andrews: Now let’s talk about notive.

As | said before, there is [sic] only three

people who know what really happened out

there that night and why they killed her.

That is not something the Judge is going to

tell you the State of Florida has to prove

to you. W can't.
(See Jury Trial Transcript, Vol. 6, p. 688, attached)
(enphasi s added). In addition, M. Dailey clains the
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State made anot her objectionable statenent during the
closing argunents about M. Dailey’'s constitutional
right not to testify when she stated:

Ms. Andrews: Fi ngernail s. You didn’t hear
about t he | engt h of M. Dailey’s
fingernails. No, because he left Pinellas

County, went to Mam, where he stayed |ess

than 24 hours and we arrest himnonths |ater

in the State of California. That’ s right.

Only he knows the length of his fingernails.

(See Jury Trial Transcript, Vol. 6, p. 694, attached)
(enmphasi s added). M. Dailey clains that these
comrents nmade on the part of the prosecutor
inpermssibly referred to the exercise of his Fifth
Amendnent right not to testify, and were designed to
highlight for the jury the fact that he failed to
testify.

The right not to testify against one's self is
protected by the Florida State Constitution and the
United States Constitution, and commenting on a
defendant’ s exercise of this right is a serious defect

in a defendant’s trial. State v. Kinchen, 490 So. 2d
21, 22 (Fla. 1985). The test for whether a coment is
an | nperm ssi ble statenent about a defendant’s

exercise of the right not to testify is whether the
conment is fairly susceptible of being interpreted by
the jury as a comment on the defendant’s failure to
testify. Rinmmer v. State, 825 So. 2d 304, 322 (Fla.
2002) . On direct appeal in this case, the Florida
Suprene Court found the first and the third statenents
of the prosecutor cited by M. Dailey in this ground
to be inproper comments on his right not to testify.
Dailey v. State, 594 So. 2d 254, 258 (Fla. 1991).
However, the Court also found these errors to be
har nl ess. I d. It is clear these statenents were in
fact harnl ess. Therefore, M. Dailey is unable to
establish prejudice resulted from the failure of his
trial counsel to object to the first and third
statenents in this ground. As such, only the second
statenent renmains for consideration.

M. Dailey failed to present any evidence or
testinmony that the prosecutor’s second statenent could
be fairly susceptible to the interpretation that she
was comenting on M. Dailey’'s failure to testify.
(See Evidentiary Hearing Transcripts, dated March 19,
2003, Novenber 7, 2003, Decenber 11, 2003, June 29,
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2004, and Novenber 5, 2004, attached). The second
statenent cited by M. Dailey is far nore reserved and
|l ess direct than the other two statenents that have
al ready been rul ed upon by the Florida Suprene Court.

This statenent nay also be fairly susceptible to the
interpretation that it is a conmment on M. Dailey's
failure to testify, but it is a close question.
Regardl ess of whether this statenent is technically
permssible or not, it was certainly not prejudicial
to M. Dailey. Therefore, M. Dailey' s trial counse

did not provide ineffective assistance of counsel by
failing to object the prosecutor’s statenent. As
such, no relief is warranted on this ground.

Next, M. Dailey alleges counsel was ineffective
for failing to object to the prosecutor’s quilt phase
closing argunent wherein the prosecutor engaged in
i nproper bolstering of the testinony of the w tnesses
Messrs. Skal nik, Leitner, and DeJesus when she stated:

Ms. Andrews: Skalnik is a thief. Ve
admtted that as | have already said. But

what | want you to remenber what Detective
Hal |l i day said about the other information
that he had gotten from this man. It was
proven to be reliable. He has told him

where critical evidence in another nurder
was, evidence that they didn’'t know existed
because the Defendant had told them that
they had thrown away the ski mask until

Skal ni k told them exactly where it was based
on a conversation he had. A weapon that was
thrown away in another nurder case. And
t hat Det ecti ve Hal | i day, after havi ng
conversations with Skalnik and know ng him
for years, considers him to be reliable
enough to bring himto the State Attorney’s
O fice with the informati on he has provided.

You heard Det ecti ve Hal i day’s
experi ence and what unit he is with and the
types of crinmes that he investigates. | f

these nmen are cons, they would not con

Detective Hal liday.
(See Jury Trial Transcript, Vol. 6, p. 707, attached)
(enphasi s added) .

M. Dailey contends that this argunment by the
prosecutor was an inproper attenpt to bolster the
testinony of Paul Skalnik, Janmes Leitner, and Pablo
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DeJesus, which the prosecutor knew to be not credible.
M. Dailey argues that in nmaking such an argunent, the
prosecutor was attenpting to insulate this suspect
testinony by cloaking it with Det. Halliday' s seal of
approval. Since his trial counsel failed to object to
this argunent, M. Dailey argues, he was deprived of
his right to effective assistance of counsel and his
right to a fair trial

The prosecutor plays a special role in our
crimnal justice system and as a result, any
statements of personal belief by the prosecutor as to
the reliability of any particular wtnesses or
evidence could wunfairly prejudice the defendant.
Myers v. State, 788 So. 2d 1112, 1114 (Fla. 2d DCA
2001) . | nproper bolstering of wtness testinony
occurs when the prosecutor attenpts to inprove the
W t ness’ credibility by putting the weight of
government behind the w tness’ testinony. Hut chi nson
v. State, 882 So. 2d 943, 953 (Fla. 2004). It is
therefore inperm ssible for a prosecutor to argue that
a police officer should be believed sinply because he
is a police officer. Garrette v. State, 501 So. 2d
1376, 1379 (Fla. |st DCA 1987).

In the instant case, it does not appear the
prosecuti ng att orneys engaged in any i npr oper
bol stering of witness testinony. Instead, it appears

the prosecutor sinply outlined evidence introduced
during the trial which denponstrated the wtness

reliability. There does not appear to be any instance
where the prosecutors attenpted to endorse or stand
behind any of the w tnesses. Furthernore, M. Dail ey
failed to introduce any evidence at the hearings on
this issue. (See Evidentiary Hearing Transcripts,
dated March 19, 2003, Novenber 7, 2003, Decenber 11,

2003, June 29, 2004, and Novenber 5, 2004, attached).

Therefore, M. Dailey has failed to denpnstrate that
his counsel’s conduct was deficient and that prejudice
resul ted. As such, no relief is warranted on this

ground.

Excerpt, Oder Denying Anmended Mtion to
Vacate Judgnents of Conviction and Sentence
wth Special Leave to Anend, July 20, 2005
(PCR V2/139; 151) (e.s.)
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I n denying post-conviction claim #6 — the substantive due
process/prosecutorial msconduct claim - the Grcuit Court
ruled, inter alia, that (1) Dailey s wunderlying prosecutorial
clainms were procedurally barred, (2) no proof was offered at the
evidentiary hearing to support these clainms, and (3) these

clains also were wthout nmerit. The Circuit Court’s witten
order denying post-conviction claim6 states, in pertinent part:

In Gound VI of the Mtion, M. Dailey contends
the prosecutors engaged in msconduct, to the extent
that it perneated the trial and denied him his
fundanmental right to a fair trial. M. Dailey alleges
the prosecutors presented false and msleading
testinony to the jury, and nade inproper inflammatory
argunents. These inproper actions occurred throughout
the opening and c osing argunents, as well as during
the direct and cross-exam nations of w tnesses during

both the guilt and penalty phases of the trial. As
such, M. Dailey contends, his trial was unfair, and
he is entitled to relief. M. Dailey sets out the

specific alegations upon which his grounds are based
in grounds A, C, and D below. [FN2]
[ FN2 There was no ground VIB listed in
Def endant’s Anended Mdtion to Vacate
Judgnents of Conviction and Sentence
Wth Special Leave to Anend. ]

A. Openi ng and C osi ng Argunents.

* * *

Next , M. Dailey contends that during the
follow ng part of the opening argunent at the quilt
phase  of the trial, the prosecutor I mproperly
comrent ed on M. Dai l ey’ s exerci se of hi s
constitutional right when he fought extradition from
Monterey, California when he stated:

M. Heyman: Detective John Halliday and

Stacey Boggio, the twin sister of the

victim went out to Monterey, California to
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identify the defendant as being the one who

was wth Shelley Boggio, the victim the

ni ght of her death. Detective Halliday wll

indicate to you he had to go out because M.

Dail ey was fighting extradition to cone back

to Florida.

(See Jury Trial Transcripts, Vol. 2., p. 178-179,
attached) (enphasi s added). M. Dailey clainms this
argunent to the jury was an inproper coment on M.
Dailey’s valid exercise of a constitutional right, and
left the jury with the inpression that M. Dailey’s
exercise of this right was a nefarious course of
conduct.

M. Dailey raised the failure of his tria
counsel to object to this statement in ground |A as
grounds for a claim of ineffective assistance of
counsel . M. Dailey also raised this statenment as one
of the grounds for his direct appeal. See Dail ey v.
State, 594 So. 2d 254, 256 (Fla. 1991). Cl ai ns whi ch
were raised or could have been raised on direct appeal
are procedurally barred from being raised in a notion
for postconviction relief. Reaves v. State, 826 So.
2d 932, 936 n.3 (Fla. 2002), See also Roberts .
State, 568 So. 2d 1255, 1257-58 (Fla. 1990), Johnson
v. State, 593 So. 2d 206, 208 (Fla. 1992). Such
clains are barred from being raised in a notion for
postconviction relief because these nptions are not
intended to be used as second appeals. Lopez v.
Singletary, 634 So. 2d 1054, 1056 (Fla. 1993). Si nce
this statenent was in fact raised on direct appeal
M. Dailey is procedurally barred from raising it
collaterally. As such, no relief is warranted on this
ground.

M. Dailey next contends that the prosecutor
again inproperly comented on M. Dailey’'s wvalid
exercise of his constitutional right to fight
extradition during the closing argunment at the guilt
phase of the trial when she stat ed:

Ms. Andrews: You can consider those actions,

as well as the others we have gone through,

the washing of the car, the clothes, the

going to Mam, staying there less than 24

hour s, havi ng to be extradited from
California. You can consider every single
one of those as to his consciousness of
guilt.
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(See Jury Trial Transcript, Vol. 6., p. 695, attached)
(enmphasis added). [FN3] M. Dailey clains this was an
additional attenpt by the prosecutor to convince the
jury that he was trying to avoid being brought to

trial. M. Dailey also clains this was an i nproper
suggestion of consciousness of guilt, based upon the
valid exercise of a constitutional right. Such an

argunent, M. Dailey clains, prejudiced him to the
jury and as a result he was denied the fundanental
right to a fair trial. M. Dailey also argues his
trial counsel further prejudiced him by failing to
object to this statenent.
FN3 The Florida Suprene Court stated
in its opinion the prosecution nmade no
further nmention of extradition after
questi oni ng Detective Hal | i day on

direct exam nation. See |d. However,
t he trial transcripts show t he
prosecutor nade the above statenent on
cl osi ng.

M. Dailey raised the failure of his tria
counsel to object to this statenent in ground |IA as
grounds for a claim of ineffective assistance of

counsel. As discussed in ground IA, M. Dailey failed
to present any evidence on this ground at the
evidentiary hearings held in this mtter. (See

Evi dentiary Hearing Transcripts, dated March 19, 2003,
Novenber 7, 2003, Decenber 11, 2003, June 29, 2004,
and Novenber 5, 2004, attached). A defendant has the
burden of proof on a nmotion for post conviction
relief. Geen v. State, 857 So. 2d 304, 305 (Fla. 2d
DCA 2003). Furthernore, a court’s order granting
relief nust be supported by conpetent substanti al
evidence. State v. Pawl e, 884 So. 2d 1137, 1138 (Fl a.
2d DCA 2004)(citing Blanco v. State, 702 So. 2d 1250,
1252 (Fla. 1997)). The Florida Suprene Court also
previously ruled M. Dailey was not prejudiced by the
prosecution’s coments on his extradition from
Cal i forni a. State v. Dailey, 594 So. 2d 254, 256

(Fl a. 1991). Ther ef or e, M . Dail ey has not
established that the prosecutor’s remarks were
prejudicial. As such, no relief is warranted on these
grounds.

Next , M . Dai | ey cl ai ns t he pr osecut or

intentionally coment ed on and m sst at ed t he
presunption of innocence afforded to M. Dailey by the
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Constituti on when she stated:

Ms. Andrews: Renenber, as M. Denhardt
asked you to renenber, the presunption of
i nnocence. The presunption of innocence
that all ~citizens are afforded under the
Constitution of +the United States. All
crimnals are afforded, all nurders are
af f or ded. It’s gone right now. It’s gone.
It no | onger applies. The shield has to be
renoved.

(See Jury Trial Transcript, Vol. 6, p. 686, attached)

(emphasi s added). M. Dailey contends this coment by
the prosecutor was a patently inproper comnment on the
constitutional presunption of innocence given to M.

Dai | ey. M. Dailey contends the prosecutor’s
statenent inplied to the jury that they nust presune
him guilty sinply because the State had charged him
with the crinme, and that it served to msinform the
jury about their obligation as well as denied M.

Dailey the fundanental right to a fair trial.

Finally, M. Dailey also contends his counsel was
prejudicially deficient by failing to object to these
i nproper statenents.

M. Dailey raised the failure of his tria
counsel to object to this statenent in ground |IA as
grounds for a claim of ineffective assistance of
counsel. As stated in ground |A, M. Dailey failed to
present any evidence or nake any argunent on this
i ssue at the evidentiary hearings held in this nmatter.
(See Evidentiary Hearing Transcripts, dated March 19,
2003, Novenber 7, 2003, Decenber 11, 2003, June 29,
2004, and Novenber 5, 2004, attached). The question
of when to object is a strategic decision that is
within the discretion of the attorney, and shoul d not
normal ly be questioned by a court if the attorney’'s
actions <could be considered reasonably conpetent
counsel . Peterka v. State, 890 So. 2d 219, 233 (Fla
1999). V. Dai | ey has m scharacteri zed t he
prosecutor’s statenents as an inproper coment on his
constitutional right to the presunption of innocence.
However, these coments appear to be nothing nore than
an attenpt by the State to argue that its evidentiary
burden was net. See Ruiz v. State, 743 So. 2d 1, 4
(Fla. 1999), quoting United States v. Mrris, 568 F.
2d 396, 401 (5th Gr. 1978) (“The assistance pernitted
i ncl udes counsel’s right to state his contention as to
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the conclusions the jury should draw from the

evi dence.”) Therefore, the prosecutor’'s statenents
were not i nproper, and M. Dailey suffered no
prejudice as a result. As such, no relief is

warranted on this ground.

* * *

Next, M. Dailey argues the prosecutor nmade
i nproper references to and comrents upon M. Dailey’s
exercise of his Fifth Amendment right to refrain from
testifying when she stated:

Ms. Andrews: Now, there are only three

people who know exactly what happened on

that loop area north of Indian Rocks Beach

the night of May 5th, early norning hours of

May @ h, 1985. Shel l ey Boggio and she is

dead; Jack Pearcy and he is not available to

testify, and the defendant. So, when the
def ense stands up here, as they have already
and | imagine M. Andringa wll when he gets

up to rebut, and says where’'s the evidence,
where’s the eyew tnesses, use your conmon

sense.
(See Jury Trial Transcript, Vol. 6., pp. 684-685,
attached). M. Dailey also clains that later in her
closing argunent, the prosecutor made a simlar

i nproper comment when she stated:
Ms. Andrews: Now let’s talk about notive.
As | said before, there is only three people
who know what really happened out there that
ni ght and why they killed her. That is not
sonmet hing the Judge is going to tell you the

State of Florida has to prove to you. Ve
can’t.
(See Jury Trial Transcript, Vol. 6, p. 688, attached)
(enmphasi s added). M. Dailey also clains that the

prosecutor made yet a third inproper conment upon M.
Dailey’s constitutional right not to testify when she
st at ed:
Ms. Andrews: Fingernails. You didn’t hear
about t he | engt h of M. Dailey’ s
fingernails. No, because he left Pinellas
County, went to Manm, where he stayed |ess
than 24 hours and we arrested him nonths
later in the State of California. That’ s
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right. Only he knows the length of his

fingernails.
(See Jury Trial Transcript, Vol. 6, p. 694, attached)
(enmphasi s added). M. Dailey argues these comments
constituted inpermssible coments on M. Dailey’s
exercise of his Fifth Anmendnent right and were
designed to highlight the fact that M. Dailey did not
testify during the trial.

M. Dailey raised each of these statenents in
ground |A as grounds for clains of ineffective

assi stance of counsel. As noted in ground IA M.
Dailey failed to introduce any evidence or nake any
argunent as to any of these statenents. (See

Evi dentiary Hearing Transcripts, dated March 19, 2003,
November 7, 2003, Decenber 11, 2003, June 29, 2004,
and Novenber 5, 2004, attached). Furthernore, wth
regards to the first and the |last statenents cited in
this section, Y Dailey raised both of these
statenents as grounds for his direct appeal. Dai | ey
v. State, 594 So. 2d 254, 257, 258 (Fla. 1991). As
such, M. Dailey’'s plea for relief based on these two
statenents are procedurally barred on his notion for
post conviction relief. Reaves v. State, 826 So. 2d
932, 936 n.3 (Fla. 2002), See also Roberts v. State,
568 So. 2d 1255, 1257-58 (Fla. 1990), Johnson .
State, 593 So. 2d 206, 208 (Fla. 1992). Wth respect
to the second statenent, the question is whether it
could be fairly interpreted to be a comment on M.
Dailey’s right not to testify. Rimmer v. State, 825
So. 2d 304, 322 (Fla. 2002). This Court finds that
this statenent cannot reasonably be taken as a conment
on the fact that M. Dailey was not testifying. As
such, no relief is warranted on these grounds.

M. Dailey’ s next allegation of m sconduct by the
State is that the prosecutor inproperly bolstered
W tness testinony when she stated:

Ms. Andrews: Skalnik is a thief. W

admtted that as | have already said. But |

want you to renmenber what Detective Halliday

said about the other information that he has

gotten from this man. It has proven to be
reliable. He has told him where critical
evidence in another nurder case was evidence

that they didn't know existed because the

Def endants had told them they had thrown

away the ski mask wuntil Skalnik told them
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exactly where it was based on a conversation
he had. A weapon that was thrown away in
anot her nurder case. And that Detective
Hal | i day, after having conversations wth
Skal ni k and knowi ng him for years, considers
him to be reliable enough to bring him to
the State Attorneys’ Ofice wth the
i nformati on he has provi ded.

You hear d Det ecti ve Hal | i day’ s
experience and what unit he is with and the
types of crines that he investigates. I f

these nmen are cons, they would not con

Det ective Halliday.
(See Jury Trial Transcript, Vol. 6, p. 707, attached)
(enmphasis added). M. Dailey argues that the
prosecutor was attenpting to bolster the unreliable
testinmony of w tnesses Paul Skal nik, Pablo DeJesus,
and James Leitner by cloaking it wth Detective

Hal | i day’s approval. V. Dailey contends this
ar gunent IS prej udici al, and deni ed him the
fundanental right to a fair trial. Furthernore, M.

Dai l ey argues that his trial counsel was prejudicially
deficient in not objecting to these argunents.

M. Dailey previously argued the failure of his
trial counsel to object to this statenent as the basis
for a claim of ineffective assistance of counsel in
ground |A As previously noted in ground 1A M.
Dailey failed to introduce any evidence, or present
any argunent on this ground at the evidentiary
hearings held in this matter. (See Evidentiary Hearing
Transcripts, dated March 19, 2003, Novenber 7, 2003,
Decenber 11, 2003, June 29, 2004, and Novenber 5,
2004, attached). It is inproper for a prosecutor to
attenpt to inprove a witness’ testinony by putting the
gover nnment behi nd the testinony. Hut chi nson v. State,
882 So. 2d 943, 953 (Fla. 2004) (Finding, “In this
case, the prosecution did not place the prestige of
the government behind the w tnesses’ testinony, nor
did the State rely on anything outside the record to
support the wtnesses’ statenents.”) It is also
i nproper for a prosecutor to argue that a police
officer should be believed sinply because he is a
police officer. Garrette v. State, 501 So. 2d 1376,
1379 (Fla. 1st DCA 1987). However, in the instant
case, the prosecutor neither vouched for Detective
Halliday, nor did she argue he should be believed
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because he was a police officer. The prosecutor
nerely referred to matters in the record which
provided an adequate basis for finding Detective
Hal | iday to be credible. Therefore, the prosecutor’s
argunent was conpletely proper. As such, no relief is
warranted on this ground.

* * *

C. Paul Skal ni k.

M. Dailey alleges that the State utilized the
testinony of Paul Skalnik during the guilt phase of
the trial, and the State’s reliance on this testinony

anobunted to prosecutorial m sconduct. M. Dailey
alleges that M. Skalnik testified that he was
incarcerated in the Pinellas County Jail wth M.
Dai | ey, and that M. Dai | ey made  statements

inplicating hinmself in the nurder of Shelley Boggio.
(See Jury Trial Transcript, Vol. 5, p. 540, attached).
In addition, M. Skalnik also testified he had reached
no agreenent for leniency with the State in exchange
for his testinony. (See Jury Trial Transcript, Vol.
5, p. 582-583, attached). However, M. Dailey argues
that in a sworn Mtion to Dismss for Prosecutorial
M sconduct, dated August 7, 1988, and a statenent to
the Court dated August 8, 1988, M. Skalnik stated
that the Ofice of the State Attorney for the Sixth

Judicial GCrcuit, including Beverly Andrews, were
awar e of t he “potenti al guestionability” of
confessions M. Skalnik had testified about. (See

Motion to Dismss For Prosecutorial M sconduct ,
Affidavit of Paul Skalnik, Statenment dated 08-08- 88,
Letter to M. Bob Heyman, attached). M. Dailey
argues that M. Skalnik specifically indicated that he
testified falsely in M. Dailey's case, and that the
State was aware of this fact. M. Dailey also argues
that M. Skalnik stated that the prosecutors in M.
Dailey’s case were aware of an agreenent for |eniency
in exchange for testinony against M. Dailey, and they
allowed him to testify otherw se. Therefore, M.
Dai |l ey argues the prosecutors in this case engaged in
m sconduct, and as a result he is entitled to relief.
M. Dailey essentially mkes tw clains of
prosecutorial m sconduct. First, M. Dailey clainms
t he prosecutors in this case presented fal se testinony

32



to the Court and the jury. Next, M. Dailey clains
the prosecutors in this case failed to disclose
evidence favorable to the defense. These clains
anount to allegations that the prosecution violated
Gglio v. United States, 405 U.S. 150, 92 S. . 763,
31 L. Ed. 2d 104 (1972), as well as Brady v. Maryl and,
373 U S 83, 83 S Ct. 1194, 10 L. Ed. 2d 215 (1963).
In a case sonmewhat simlar to the instant case, the
Florida Suprene Court clarified what is necessary to
establish violations of Gglio and Brady. See Guzman
v. State, 868 So. 2d 498, 505, 508 (Fla. 2003). Under
Guzman, in order to establish a Gglio violation the
def endant nust show. (1) the testinony was false; (2)
the prosecutor knew it was false; and (3) the
testinmony was material. Id. at 505. (citing Ventura
v. State, 794 So. 2d 553, 562 (Fla. 2001)). |In order
to establish a Brady violation, it nust be shown that:
(1) exculpatory or inpeaching evidence; (2) was
suppressed willfully or inadvertently by the State;
(3) prejudice resulted. 1d. at 508 (citing Jennings V.
State, 782 So. 2d 853, 856 (Fla. 2001)).

M. Dailey has not established that either a
Gglio or a Brady violation occurred in this case.
Wth respect to M. Dailey’s claim that a Gaglio
violation occurred when the prosecutors in this case
allowed M. Skalnik to testify falsely about M.
Dailey’'s incrimnating statenents, M. Dailey failed
to establish that the testinony was false and that the
prosecutors were aware of this fact. At the
evidentiary hearing M. Skalnik testified that his
testinony at M. Dailey’'s trial was truthful, and he
provi ded an expl anation for several statenents that he

made to the contrary after M. Dailey's trial. (See
Evidentiary Hearing Transcript, dated Novenber 7,
2003, pp. 23- 87, attached). In addition, the

prosecutor in question, Beverly Andringa testified
that she would not have called M. Skalnik to the
stand if she felt his testinbny was not truthful.
(See Evidentiary Hearing Transcript, dated March 19,
2003, p. 99, attached). She also testified that she
believed M. Skalnik’'s testinbny was true at the tine
he was called to testify against M. Dailey. (See
Evidentiary Hearing Transcript, dated March 19, 2003,
p. 105, attached). Therefore, M. Dailey has failed
to establish that M. Skalnik’'s testinobny was false,
and that the prosecutor was aware of this falsity at
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the tine. As such, no relief is warranted on this
ground.

Wth regard to M. Dailey's allegation that a
Brady violation occurred when the prosecutors failed
to disclose to M. Dailey that the State offered him
| eniency in exchange for his testinony. M. Skal ni k
testified at the evidentiary hearing that the State
never offered him anything of value in exchange for

his testinony. (See Evidentiary Hearing Transcripts,
dated Novenber 7, 2003, pp. 23-29, 32, 36, 39, 47-49,
53-54, 57-58, 71, 80-81, attached). The prosecutor

also testified that she did not offer anything of
value to M. Skalnik in exchange for his testinony.
(See Evidentiary Hearing Transcript, dated Mrch 19,
2003, p. 105, attached). Furthernore, the facts
surrounding M. Skalnik’s testinony and subsequent
events are not consistent with the existence of an
agreenent between M. Skalnik and the State. As a
result, M. Dailey cannot denonstrate to this Court
that either of the prosecutors know ngly presented
false evidence, or that they suppressed evidence
favorable to the Defense. As such, M. Dailey cannot
denonstrate prosecutorial nmisconduct, and no relief is
warranted on this ground.

D. O her m sconduct .

I n hi s Mot i on, (/g Dai | ey makes  several
additional allegations of prosecutorial msconduct.
M. Dailey alleges that during the direct exam nation
of Detective John Halliday, the prosecutor inproperly
elicited testinony regarding M. Dail ey's exercise of
his right to fight extradition when he engaged in the
fol | owi ng:

M. Heyman: As you previously testified

before this jury, you were the investigating

detective in this case of State of Florida
versus Janes Dail ey?

Det. Halliday: Yes, | was.

M. Heyman: Now, | believe, when we left off

last time during your testinony, vyou had

i nvestigated the scene and devel oped certain

leads which culmnated in finding Janes

Dailey to be a suspect in this case?

Det. Halliday: Yes, it did.

M. Heyman: Was an arrest warrant for nurder
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in the first degree subsequently gathered by

you?

Det. Halliday: Yes, it was.

M. Heyman: Wen was M. Dailey arrested on

that arrest warrant?

Det. Halliday: M. Dailey was arrested on

that, |I believe, it was Novenber of *85.

M. Heynman: As a result, did you take

further part in returning himto the State

of Florida?

Det . Hal | i day: Yes, in the extradition

procedures, yes.

M. Heyman: Could you explain to the jury

what extradition procedures are?

(See Jury Trial Transcript, Vol. 5, p. 590, attached).
M. Dailey argues this was an intentional effort by
the prosecutor to elicit testinony that M. Dailey
fought extradition to Florida. This was inproper, M.
Dail ey contends, because fighting extradition is an
exercise of a constitutional right and the prosecutor
was attenpting to cast this exerci se of a
consti tutional ri ght as sonet hi ng nef ari ous.
Therefore, M. Dailey argues that he was prejudiced
and denied his right to a fair trial.

M. Dailey is not entitled to relief on these
gr ounds. Clains which were raised or could have been
raised on direct appeal are procedurally barred from
being raised on a notion for postconviction relief.
Reaves v. State, 826 So. 2d 932, 936 n.3 (Fla. 2002),
See also Roberts v. State, 568 So. 2d 1255, 1257-58
(Fla. 1990), Johnson v. State, 593 So. 2d 206, 208
(Fla. 1992). Such clains are barred from being raised
in a notion for post conviction relief because these
notions are not intended to be used as second appeal s.
Lopez v. Singletary, 634 So. 2d 1054, 1056 (Fla.
1993). It is clear that this statenent was raised on
di rect appeal. See Dailey v. State, 594 So. 2d 254,
256 (Fla. 1991). As such, no relief is warranted on
t hi s ground.

Next, M. Dailey alleges that during the direct
exam nation of (Gayle Bailey, the prosecutor was
presenting testinony he knew to be false, and that he
was supplying answers for his questions to the
W t ness. M. Dailey alleges this occurred during the
foll owi ng exchange between Ms. Bailey and M. Dailey’s
trial counsel:
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M. Andringa: Wat tine did they cone honme?

Ms. Bailey: | don't know. I n the norning.

Bob said - two or three.

M. Andringa: Wwo said that?

Ms. Bailey: Is that what you said?

M. Andringa: Are you talking to M. Heyman?

Ms. Bail ey: Yes.

M. Andringa: You don’'t know?

Ms. Bailey: Right. | don't know.
(See Jury Trial Transcript, Vol. 4, pp. 402-4083,
attached). M. Dailey argues that it is clear from

this testinony that the wtness, M. Bailey, was
relying on facts she did not independently know.
Instead, M. Dailey argues this testinobny shows the
prosecutor was supplying facts to the wtness. M.
Dai |l ey argues that the prosecutor was putting on false
testi nony, and as such, denied M. Dailey the right to
a fair trial.

M. Dailey failed to present any argunents or
introduce any evidence at the evidentiary hearings
held in this matter. (See Evidentiary Hearing
Transcripts, dated March 19, 2003, Novenber 7, 2003,
Decenber 11, 2003, June 29, 2004, and Novenber 5,
2004, attached). The statenent that M. Dailey cites
is an isolated incident, and hardly establishes under
any standard that the State provided the testinony to
Ms. Bail ey. Furthernore, there is no question about
whether Ms. Bailey was in a position to know the facts
which she testified to, and a review of both the
direct and cross exaninations reveal that Ms. Bailey’s
testinony on this point was that she did not know when
M. Dailey returned to the Sem nole residence. (See
Jury Trial Transcript, Vol. 4, pp. 374-409, attached).
Therefore, M. Dailey is unable to establish that the
prosecutor commtted m sconduct. As such, no relief
is warranted on this ground.

Excerpt, Oder Denying Anended Mdtion to
Vacat e Judgnents of Conviction and Sentence
with Special Leave to Amend, July 20, 2005
(PCR Vol . 2/183; 207) (e.s.)

Anal ysi s:

After conducting several days of evidentiary hearings, the
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Circuit Court entered a conprehensive witten order which
correctly applied the controlling legal precedent to the facts
of this case. This Court does not substitute its judgnment for
that of the trial court on issues of fact when conpetent,
subst anti al evi dence supports the «circuit court's factua

findings or on issues of witness credibility. See, Wndom v.
State, 886 So. 2d 915, 921 (Fla. 2004). In the instant case

the Circuit Court’s cogent witten order is supported by
conpetent, substantial evidence and should be affirnmed for the
fol |l owi ng reasons.

The |1 AC/Prosecutor Comment C ains (presunption-of-innocence and
al | eged i nproper vouching for inmate w tnesses)

First, Dailey's underlying clainms of alleged prosecutorial
m sconduct are procedurally barred. See, Lamarca, supra. In
fact, Dailey concedes that his underlying clains of alleged
prosecutorial msconduct are “contained squarely wthin the
record.” (Initial Brief at 50, 58). Accordingly, any
substantive prosecutorial msconduct clains, based on the face
of the trial record, are procedurally barred in post-conviction.
Mor eover, issues of alleged prosecutorial msconduct which were
or could have been raised on the direct appeal are inproperly
rephrased as issues of ineffective assistance of counsel. See,

Medina v. State, 573 So. 2d 293 (Fla. 1990).
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Second, as the Circuit Court noted, “M. Dailey failed to
pr esent any evidence or make  any ar gunent on this
[ AC/ prosecutor comment] issue at the evidentiary hearings held
in this matter.” (PCR V2/143) Al t hough several days of
evidentiary hearings were held below, Dailey concludes that it
was sinply unnecessary for him to present any evidence on his
| AC/ prosecutor comment clains at the post-conviction hearings

because they are “contained squarely within the [direct appeal]

record” and “no reasonably conpetent counsel would fail to
object.” (See, Initial Brief at 50, 58). In arriving at this
self-serving conclusion, Dail ey has conspicuously ignored
Strickland’s well-settled presunption, i.e., that a reviewng

court “must indulge a strong presunption that counsel's conduct
falls wthin the wde range of reasonabl e professional
assistance; that is, the defendant nust overcone the presunption
that, under the circunstances, the challenged action 'm ght be
consi dered sound trial strategy.'" 1d. at 689, 104 S. Q. at
2065 (i nternal quot ati on mar ks and citation omtted).
Furthernore, Dailey has wunilaterally abolished his burden of

proof under Strickland, which clearly places the burden on the

crim nal def endant to denpnstrate bot h t hat counsel 's
performance was deficient and that the deficient performance

prejudi ced the defense. 1d. at 687, Finally, this Court has
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already rejected Dailey’s rationale by consistently recognizing
that “a decision not to object to an otherw se objectionable

coment nmay be nmade for strategic reasons.” Zakrzewski v.

State, 866 So. 2d 688, 692 (Fla. 2003), quoting Chandler v.

State, 848 So. 2d 1031, 1045 (Fla. 2003).
Third, this Court has long recognized that a trial

counsel’s decision not to object is a tactical one, Ferguson v.

State, 593 So. 2d 508, 511 (Fla. 1992), and in denying Dailey’s
| AC/ prosecutor’s comment on the presunption-of-innocence claim
bel ow, the Crcuit Court ruled, in pertinent part:

The question of when to object is a strategic
decision that is wthin the discretion of the
attorney, and should not nornally be questioned by a
court if the attorney’s actions could be considered
reasonably conpetent counsel . Peterka v. State, 890
So. 2d 219, 233 (Fla. 1999). M. Dailey has
m scharacterized the prosecutor’'s statenents as an
i nproper comment on his constitutional right to the

presunption of innocence. However, these conments
appear to be nothing nore than an attenpt by the State
to argue that its evidentiary burden was net. See

Ruiz v. State, 743 So. 2d 1, 4 (Fla. 1999), quoting
United States v. Mrris, 568 F. 2d 396, 401 (5th Cr.
1978) (“The assistance pernitted includes counsel’s
right to state his contention as to the conclusions
the jury should draw from the evidence.”) Therefore,
the prosecutor’s statenents were not inproper, and M.
Dail ey suffered no prejudice as a result. As such, no
relief is warranted on this ground.

(PCR V2/188; see also PCR V2/143) (e.s.)
Fourth, as noted above, the Crcuit Court specifically

found that the prosecutor’s comrents “appear to be nothing nore
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than an attenpt by the State to argue that its evidentiary
burden was net.” (PCR V2/188; See also, PCR V2/143). In this
case, the prosecutor’s presunption-of-innocence conment was
squarely invited by defense counsel’s preceding conments. The
prosecutor’s coment was essentially the sane as defense
counsel’s coment in the initial closing argunent that the
presunption of innocence stays with the defendant “unless each
and everyone of you . . . hear evidence that should convince you
beyond a reasonable doubt that M. Dailey is not entitled to
that presunption.” (R V10/1229) Def ense counsel argued that
Dail ey was presuned innocent, at the start of trial and was

still innocent “at this point, ... because the State has not
proven the case to you by credi ble evidence beyond and to the
exclusion of a reasonable doubt.” (R V10/1251) The all egation
that the prosecutor mnisstated the presunption of innocence
during closing argunment of the guilt phase was not raised at
trial and on direct appeal undoubtedly because, in context, it
is apparent that the prosecutor’s argunent was based on the
State’s theory that the evidence indeed had shown the el enents
of the charged offense and that the Defendant’s right to the
presunption of innocence ternmnated at the close of all the

evi dence. (R V10/ 1262) The prosecutor’s comment in the

responsi ve closing argunent was invited by the initial closing
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of the defense. See, Caballero v. State, 851 So. 2d 655, 660

(Fla. 2003), Goodwin v. State, 751 So. 2d 537, 544, n.8 (Fla.

1999) .

Fifth, the trial court’s instruction to the jury thereafter
included that the presunption of innocence stayed wth the
Def endant “through each stage of the trial wuntil it’s been
overcome by the evidence to the exclusion of and beyond a
reasonabl e doubt”. (R V10/1306—41307) Accordingly, any alleged
error would be harmess and clearly was cured by the trial

court's instructions to the jury. See, Wiornos v. State, 644

So. 2d 1000, 1010 (Fla. 1994); See also, MCrae v. State, 510

So. 2d 874, 878 (Fla. 1987) (stating that “no ineffectiveness is
shown because the (general standard instructions on the
presunption of innocence and the state's burden of proof were
sufficient to apprise the jury of the applicable principles”)
Sixth, Dailey’s reliance on the pre-AEDPA federal habeas

case of Mahorney v. Wallman, 917 F.2d 469 (10th Gr. 1990) is

m splaced. (Initial Brief at 51-53). In Mahorney, the state
prosecutor made specific statenents negating the presunption of
i nnocence during both voir dire and closing argunent. Mahor ney
was convicted of first degree rape in state court, and, on
federal habeas review, the federal appellate court concluded

that a new trial was warranted because (1) defense counsel
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vigorously objected to the prosecutor's remarks and noved for a
mstrial, but his nmotion was denied and his objections were
categorically overruled in the presence of the jury; (2) the
trial court did not cure or mnimze the problem through any
adnoni shnment or special instruction and the judge's refusal
twice to correct the prosecutor's msstatenments when publicly
requested to do so gave such statenments sone appearance of
judicial approval; (3) the trial court's overall charge on the
presunption of i nnocence and burden of proof was not
sufficiently specific to preserve that presunption in |light of
the prosecutor's specific statenent t hat It had been
extinguished; (4) the state did not point to any nisstatenments
by defense counsel that mght inplicate the “invited response”
doctrine, and (5) the error was not harmn ess because Mahorney
never denied the act of sexual intercourse, but consistently
def ended on the basis of consent and the jury was presented with
two relatively credible, conpeting stories by the conplaining
witness and the accused, neither of which was conclusively
confirmed or disproportionately discredited.

The | AC i nproper vouching cl aim

Dailey also raises the failure of counsel to object to the
prosecutor’s closing argunent as allegedly inproperly vouching

for the credibility of Paul Skalnik. In his post-conviction
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claim below, Dailey asserted that the prosecutor’s coment
allegedly bolstered the testinmony of the +three jailhouse
w t nesses, Skalnik, Leitner and DeJdesus, by remnding the jury
of Detective Halliday's experience and stating, “[I]f these nen
are cons, they would not con Detective Halliday.” (R V10/1283)
Detective Halliday' s statenents about these w tnesses was
the subject of direct appeal and found to be harm ess error.
Dailey I, 594 So. 2d at 256 n. 2. In this case, as this Court

held in Chandler v. State, 848 So. 2d 1031, 1046 (Fla. 2003),

because the defendant “could not show the comments were
fundamental error on direct appeal, he |ikew se cannot show that
trial counsel's failure to object to the coments resulted in
prejudice sufficient to underm ne the outconme of the case under

the prejudice prong of the Strickland test.”

Furt hernmore, the prosecutor’s comment at trial was in the
context of rebutting the defense closing argunent attacking the
notives of the three w tnesses, but not what they had said. (R
V10/ 1276- 1283) Defense argued in the initial closing that the
State bought their testi nony. (R V10/ 1246- 1247, 1249)
Therefore, the prosecutor responded to the claim that “M.
Denhardt accused the State of buying their testinmony.” (R
V10/ 1280) Al t hough argued as affecting the cunulative effect

(Initial Brief at 62), no testinony was presented at the
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evidentiary hearing concerning Leitner or Deldesus, and although
testinony was presented concerning Paul Skalnik, Dailey's trial
attorneys, M. Andringa and M. Denhardt, were not asked at the
post - conviction evidentiary hearing about the failure to object
to this comment at trial. Utimtely, Dailey’s IAC claimis
neritless because trial counsel were not required to nake a
futile objection to the legally permtted rehabilitation of the

W t nesses. See Caballero v. State, 851 So. 2d 655, 660 (Fla.

2003) (addressing invited response doctrine). Dai |l ey has not
shown any deficiency of counsel and resulting prejudice under

Strickl and. Furthernore, all but one of the defendant’s “Iong

line” of “inproper vouching” cases, cited at pages 54-55 of
Dailey’s initial brief, are direct appeal cases, and they
actually reinforce the principle that Dailey s clains of alleged
i nproper prosecutorial coment are procedurally barred.

The single post-conviction |AC“inproper vouching” case

cited by Dailey, Rhue v. State, 693 So. 2d 567 (Fla. 2d DCA

1997), is readily distinguishable. In Rhue, a capital sexual
battery case involving a child victim defense counsel failed to
object to repeated testinony that vouched for the credibility of

the child. This testinony was presented from the child victims
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mother, his grandnother, his great-grandnother’ and from Dr.
Crum a psychol ogi st who examned the child. Dr. Crumtestified
that he had previously assessed children whom he found to be not
credible. In those cases, Dr. Crumadvised the State Attorney's
Ofice that the child was not credible, but not in this case

Trial counsel did not object to this testinony. Fur t her nor e,
during closing argunents, the prosecutor enphasized Dr. Crums
expert opinion that “he believed the child was telling the
truth. That's what his job is. He went to all those schools.

He has all that experience with working with children; that's
his job.” Rhue, 693 So. 2d at 568. In Rhue, trial counsel
testified at the post-conviction hearing that there was no
tactical reason to refrain fromobjecting to the trial testinony
regarding the child victims credibility. In addition, the
appellate court’s review of the record revealed nothing that
woul d support such a tactical decision. Consequently, Rhue

“overcane the presunption that trial counsel's failure to object

" “The child's nother testified that, after the child related the
incident to her, she asked him if it really happened and she
| ooked himright in the face “because when you ook himin the
face you can tell.” She also testified that the child does not
make up stories and then stick wth them The «child's
grandnother testified that the child may tell lies about snal

t hi ngs, such as whether he has eaten all his food, “but never
would he lie. We try to stress to himto tell the truth.” And
the child s great-grandnother, when asked if the child had been
injured in the incident, stated, ‘[The child] injured? Wy, he
wouldn't lie.”” Rhue, 693 So. 2d at 569.
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may have been sound trial strategy.” Id. at 568, citing

Strickland, 466 U S. at 689. Because the child victims

credibility was the pivotal issue in Rhue, trial counsel’s
performance was deened deficient in failing to object to
repeated testinony and nmultiple comments vouching for the
child' s credibility; and the Second District also concluded that
there was “a reasonable probability that, but for tria
counsel's om ssions, the outcone of the proceeding would have
been different.” Rhue, 693 So. 2d at 570.

Dailey also relies, in part, on Ruiz v. State, 743 So. 2d

1, 10 (Fla. 1999), a case which recently was distinguished in

anot her capital post-conviction case, Mller v. State, 926 So.

2d 1243 (Fla. 2006). In denying the |AC prosecutor conment
claimin Mller, this Court expl ai ned:

Mller relies on Ruiz v. State, 743 So. 2d 1, 10
(Fl a. 1999), wherein this Court reversed the
defendant's convictions and remanded for a new trial
based on mul tiple I nst ances of prosecutori al
m sconduct. For exanple, one instance of m sconduct
occurred in Ruiz when the prosecutor "invoked the
i mrense power, prestige, and resources of the State"
by arguing, “Wat interest do we [prosecutors] as
representatives of the citizens of this county have in
convicting sonebody other than the person--.” 1d. at
9. This Court found that by making this argunment, the
prosecutor was inproperly inplying, “If the defendant
wasn't gquilty, he wouldn't be here.” Id. at 5. W
concl ude, however, that the prosecutor's statenents in
this case are not as egregious as what occurred in
Rui z, whi ch i ncl uded NUMer ous i nst ances of
prosecutorial m sconduct.
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W find the claim here clearly distinguishable
from Ruiz. Mreover, trial counsel did object to the
State's attenpt to inply that MIller would have
commtted a second homicide. [n4] Trial counsel also
testified at the evidentiary hearing that the facts
before the jury somewhat supported the State's
statenents and he preferred not to make nore of the
i ssue once his objections were overrul ed. Because of
this evidence before the trial judge, we find no error
by the trial judge in rejecting this claim

Mller, 926 So. 2d at 1243

| AC/ prosecutor’s closing regarding the tine of Shaw s phone cal l

Dailey now <clains that the prosecutor msstated the
evi dence during closing argunent (R V10/1272-1273), as to when
Oza Shaw used the phone to call his ex-wife and girlfriend in
Kansas. (Initial Brief at 58). This claim is procedurally
barred. Dai l ey current objection to the prosecutor’s closing
argunent was not raised at trial, was not raised on direct
appeal, was not raised as an |AC/ prosecutor coment claim in
Dai | ey’ s post-conviction notion or anmended notions to vacate and
was not an | AC/ prosecutor conment claimfor which an evidentiary
hearing was granted by the GCrcuit Court. Since Dailey's
current | AC/ prosecutor comment claim was not raised in the
defendant’s nmotion or anmended notion to vacate, it iIs

procedural ly barred. See, CGordon v. State, 863 So. 2d 1215,

1219 (Fla. 2003), citing Steinhorst v. State, 412 So. 2d 332,
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338 (Fla. 1982).
Moreover, Dailey has not denonstrated any deficiency of

counsel and resulting prejudice under Strickland. In the sane

paragraph of the State’s closing argunent now cited by Dail ey,
t he prosecutor continued,

. . . That leaves the four of them Bailey, the
Def endant, Pearcy and Shelly Boggi o, going out to the
bar. The cone hone fromthe bar and renenber, they're
only gone at that bar about an hour. Oza Shaw is on
t he phone about an hour. The only conflict at all in
their testinmony is whether or not Oza Shaw was hone
first or Gyle was hone first. | don’t think it’'s a
conflict. (R 1273) (e.s.)

Thus, the direct appeal record reflects that the prosecutor
was arguing that there was either no conflict, as raised by
defense counsel in the initial closing argunent, or that it was
not inportant. (R V10/1273) Def ense counsel’s subsequent
closing argunent reasserted the facts as recalled by him (R
V10/ 1289- 1290) Def ense counsel did not object to the
prosecutor’s recollection of the testinony, nor was this claim

rai sed on appeal as fundanental error. As noted in Caballero v.

State, 851 So. 2d 655, 660 (Fla. 2003), “[e]rroneous comments
[in closing argunent] require reversal only where there is a
reasonable possibility that the error affected the verdict.”
Here, the record does not support even the speculation that the

prosecutor’s recollection affected the verdict. Fur t her nor e,
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the trial court remnded the jurors just before the closing
argunent that what the attorneys said in final argunents was not
evi dence. (R V10/1227) Def ense counsel’s initial closing
remnded the jurors that what the attorneys said was not
evi dence. (R V10/ 1228, 1235-1236) The trial court’s
instructions to the jury after closing argunents included that
they could look only to the evidence in considering whether the
State had proven guilt beyond a reasonable doubt. (R V10/1307)
Al l egedly inproper comments alluding to facts not in evidence

may be cured by jury instruction. See, Ferguson v. State, 417

So. 2d 639 (Fla. 1982). The cumul ative effect is not shown to
have affected the outcone because the prosecutor’s recollection
was either arguably fairly supported on the record, or invited

by defense counsel’s own closing argunents, Wills v. State, 926

So. 2d 1156 (Fla. 2006), or <cured by the trial court’s
instructions to the jury instructions regarding the non-
evidentiary nature of the attorneys’ closing argunents.

Cunul ative Effect Caim

At pages 60-63 of his initial brief, Dailey also asserts a
“cunul ative effect” argunent, attenpting to resurrect clains
which were raised on direct appeal and deened harm ess error.
These wunderlying sub-clainms are procedurally barred in post-

conviction and may not be renewed as substantive clains under
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the guise of ineffective assistance of counsel. Assum ng,
arguendo, that the four additional instances alleged in Dailey’s
“cumul ative effect” argunment are properly before this Court,
which the State does not concede and specifically disputes,
Dailey still is not entitled to any relief for the follow ng
reasons.

Dailey’'s extradition-evidence claim was raised on direct
appeal as an inproper ruling of the trial court after defense
objection and notion for mstrial. On direct appeal, this Court
held that the trial court’s ruling allowing the evidence was
harm ess error. Dailey I, 594 So. 2d at 256. Li kewi se, on
direct appeal, this Court found the State's introduction of a
kni fe sheath was harm ess error. Id. at 256, n.2. |ssues raised
and ruled on in direct appeal are not proper for post-conviction

relief. See Kinbrough v. State, 886 So. 2d 965, 983 (Fla. 2004)

(concluding that to the extent the defendant seeks review of the
substantive issue wunderlying his IAC claim the claim is
procedurally barred because it could have been raised on direct
appeal ).

Dail ey also alleges instances of trial counsel’s failure to
object to allegedly inproper coments in closing argunent on the
defendant’s failure to testify. The comments were that only

three people know what happened, the dead victim and the two
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def endant s. The prosecutor’s first comment (R V10/1260-1261),
was in the context of rebutting the defense closing argunent of
the lack of evidence. The prosecutor’s second coment (R
V10/ 1264), was in the context of rebutting the defense closing
argunent on reasonabl e doubt, and explaining that the State need
not prove notive. (R V10/1262-1264) The third comment (R
V10/ 1270), regarding fingernails, was also in the context of
rebutting the defense <closing of the lack of the State's
evidence about Dailey’'s fingernails. (R V10/1232-1233, 1267-
1270) Def ense counsel did object and he noved for a mstrial

(R V10/ 1270) Al though allegedly inpacting the cunulative
effect, no testinmony was presented at the evidentiary hearing
concerning this sub-issue. Therefore, it should be deened

abandoned. See Anderson v. State, 822 So. 2d 1261, 1266-67

(Fla. 2002). Mor eover, the prosecutor’s coment was invited
response to defense counsel’s initial closing argunent that the
nmedi cal examiner’s testinony showed that the strangul ation was
by one having fingernails and that the jury had heard no
testinony about Dailey having fingernails. (R V10/1232-1233) A
prosecutor's coments are not inproper where they fall into the
category of an “invited response” by the preceding argunent of
def ense counsel concerning the sane subject. See, Walls .

State, 926 So. 2d 1156 (Fla. 2006). In any event, these
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comments were raised on direct appeal, and this Court found
“beyond a reasonable doubt that the error did not affect the

verdi ct. Dail ey, 594 So. 2d at 258, citing State v. D Guilio,

491 So.2d 1129, 1139 (Fla. 1986). Dail ey has not shown any

deficiency of counsel and resulting prejudice under Strickl and.

Finally, contrary to Dailey's argunment, the Crcuit Court did
conduct a cumulative error analysis in this case, and the
Circuit Court’s order states, in pertinent part:

N. Cumul ative Error.

M. Dailey claims that all of the errors alleged
of his trial counsel in Gound I, taken together are
serious enough to denonstrate M. Dailey’'s trial
counsel was prejudicially deficient. Even if none of

the grounds for relief in ground I, are sufficient to
establish i neffective assi stance of counsel
individually, M. Dailey contends these grounds taken
al | together show that his trial counsel was

ineffective and that as a result he was denied a
fundanentally fair trial in violation of the Eighth
and Fourteenth Anendnents to the United States
Constitution, citing State v. Qunshy, 670 So. 2d 920
(Fla. 1996), and Derden v. MNeel, 938 F. 2d 605 (5th
Cr. 1991). M. Dailey also argues that as a result of
all these errors of his trial counsel, his conviction
and sentence are unreliable and nust be corrected,
citing Kyles v. Wiitley, 115 S. C. 1555 (1995).

The sour ces cited by \Y/ Dai | ey are
di stinguishable from the instant circunmstances. In
this case, all of the specific grounds for relief have
been found either to be waived by M. Dailey, or
without legal nerit. Therefore, M. Dailey is not
entitled to relief based on a claim of cunulative
error when all of the alleged individual errors have
been found to be waived or baseless. Giffin v. State,
866 So. 2d 1, 22 (Fla. 2003) (“However, where
i ndi vi dual claims  of error alleged are either
procedurally barred or wthout nerit, the claim of
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cunul ative error nmust fail.”) (citing Downs v. State,
740 So. 2d 506, 509 n.5 (Fla. 1999)). As such, no
relief is warranted on this ground.

(PCR V2/166- 167)

See also, Reed v. State, 875 So. 2d 415, 438 (Fla. 2004)

(because this Court affirnmed the denial of each of Reed s
i ndi vi dual post-conviction clains, including his 1AC prosecutor
comment claims, this Court Ilikewse affirmed the denial of
Reed’s cunulative error claim. Based on the foregoing
argunents and authorities, the GCrcuit Court’s well-reasoned

order denyi ng post-conviction relief should be affirned.

| SSUE 1|

THE G G.I1O CLAIM AND NEWY DI SCOVERED EVI DENCE CLAIM
BASED ON | NMVATE PAUL SKALNI K.

In his second issue on appeal, Dailey conbines the
foll owi ng post-conviction clains: Claim 7 [Gglio claimPaul
Skal nik] and Claim 5 [newWy discovered evidence]. The Grcuit

Court granted an evidentiary hearing and also allowed CCRC to
amend their newly discovered evidence claim based on prosecutor
Beverly Andringa s proffered deposition testinony (that she did
not consider Skalnik to be a credible witness after Skalnik’s
1988 notions). Skal ni k has repeatedly disavowed these 1988

notions; and, at the evidentiary hearing, prosecutor Andringa
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did not testify that she thought that any of Skalnik’s testinony
in Dailey's trial in 1987 was not credible, but that she
bel i eved Skal ni k when she put him on the stand at trial. See,
PCR V3/395-397.

The Legal Standards

To establish a Gglio violation [Gglio v. United States,

405 U.S. 150 (1972)], a petitioner nust show that (1) sone
testinony at trial was false; (2) the prosecutor knew that the
testinmony was false; and (3) the testinony was material. Suggs
v. State, 923 So. 2d 419 (Fla. 2005).

This Court applies a mxed standard of review to Gglio
clainms, “deferring to the factual findings nade by the trial
court to the extent they are supported by conpetent, substanti al

evidence, but reviewing de novo the application of those facts

to the law. ” Suggs, citing Sochor v. State, 883 So. 2d 766, 785

(Fla. 2004) (quoting Lightbourne v. State, 841 So. 2d 431, 437-

38 (Fla. 2003) (alterations in original); Lanarca (sane).

Newl y Di scovered Evi dence

For a conviction to be set aside based on a claimof newy
di scovered evidence, two requirenents nust be net. First, to
qualify as newly discovered, the evidence nust not have been
known at the tinme of trial by the court, the party, or counsel,

and “it nust appear that the defendant or his counsel could not
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have known [of it] by the use of diligence.” [Derrick T.] Smth

v. State, 2006 Fla. LEXIS 388 (Fla. 2006), quoting Jones V.
State, 591 So. 2d 911, 916 (Fla. 1991). Second, the nature of
the evidence nust be such that on retrial it would probably
produce an acquittal. |d.

Circuit Court’s Ruling:

I n denying post-conviction claim 7, the Gglio claim the
Circuit Court ruled, in pertinent part:
B. PAUL SKALNI K. [ FN4]8
M. Dailey alleges that Paul Skalnik testified

falsely during the guilt phase of M. Dailey’'s trial,
the State was aware of this fact, and failed to

correct this testinony. The substance of M.
Skalnik’s testinony was that he was incarcerated in
the Pinellas County Jail at the sane tine as M.

Dailey, and that during this tine period, M. Dailey
nade statenments inplicating hinmself in the nurder of
Shel | ey Boggi o. M. Skalnik also testified that he
had no agreenent wth the State for leniency in
exchange for his testinobny against M. Dailey. The
prosecutor also argued the veracity of Skalnik’s
testi nony when she stated:

Ms. Andrews: They’'re not getting out of jail

free. They were each honest with you about

what they expect to receive... So far all
you have heard about these three nen, from
the defense, is their deals and notives.

Not once, not once, did they rebut or
i npeach what they said. Not once. They
can't attack what they said because they
were telling the truth.

8 IFNd of the Circuit Court’s order states: Section VIIA of
Def endant’ s Amended Mdtion to Vacate Judgnents of Conviction and
Sentence Wth Special Leave to Amend set out the Gglio
st andard. ]
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(See Jury Trial Transcript, Vol. 6, p. 703, attached).
Subsequently, M. Dailey argues, M. Skalnik stated in
a sworn Motion to Dismss for Prosecutorial M sconduct
dated August 7, 1988, that the prosecutors were aware
that his testinony was questionable, and that the
prosecutors knew that an agreenment for leniency in
exchange for testinony against M. Dailey existed.
(See Mdtion to Dismss For Prosecaorial M sconduct,
attached). M. Dailey argues that M. Skalnik's
testinony was material to his trial, and was the only
direct evidence linking M. Dailey to the nurder of
Shel | ey Boggi o. Thus, M. Dai | ey ar gues t he
prosecutors knowingly presented false and material
testinony to the jury, and as a result, M. Dailey was
prej udi ced and denied the right to a fair trial.

This claimis essentially the same as ground VIC,
Wi th some added specificity and additional citation to
trial testinony. However, there is nothing M. Dailey
pleads in this ground which changes the analysis in
ground VIC.® As explained earlier, M. Dailey was

9 As noted above, the Circuit Court found that claim 7 was

essentially the same as ground 6-C, and the Grcuit Court’s
Order denying claimVlI-C stated, in pertinent part:

C. Paul Skal ni k.

M. Dailey alleges that the State utilized the testinony of
Paul Skalnik during the guilt phase of the trial, and the
State’s reliance on this testinony anounted to prosecutorial
m sconduct. M. Dailey alleges that M. Skalnik testified that
he was incarcerated in the Pinellas County Jail with M. Dail ey,
and that M. Dailey nmade statenents inplicating hinself in the
nmur der of Shelley Boggio. (See Jury Trial Transcript, Vol. 5, p.
540, attached). In addition, M. Skalnik also testified he had
reached no agreenent for leniency with the State in exchange for
his testinony. (See Jury Trial Transcript, Vol. 5, p. 582-583,
attached). However, M. Dailey argues that in a sworn Mdtion to
Dism ss for Prosecutorial M sconduct, dated August 7, 1988, and
a statenent to the Court dated August 8, 1988, M. Skalnik
stated that the Ofice of the State Attorney for the Sixth

Judicial Crcuit, including Beverly Andrews, were aware of the
“potential questionability” of confessions M. Skalnik had
testified about . (Motion to Di sm ss For Prosecutori al

M sconduct, Affidavit of Paul Skal nik, Statenent dated 08-08- 88,
Letter to M. Bob Heyman, attached). M. Dailey argues that M.
Skal ni k specifically indicated that he testified falsely in M.
Dailey’'s case, and that the State was aware of this fact. M.
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Dail ey also argues that M. Skalnik stated that the prosecutors
in M. Dailey' s case were aware of an agreenent for |eniency in
exchange for testinony against M. Dailey, and they allowed him
to testify otherw se. Ther ef or e, \V/ g Dail ey argues the
prosecutors in this case engaged in msconduct, and as a result
he is entitled to relief.

M. Dailey essentially makes two clainms of prosecutorial
m sconduct. First, M. Dailey clains the prosecutors in this
case presented false testinony to the Court and the Jury. Next,
M. Dailey clains the prosecutors in this case failed to
di scl ose evidence favorable to the defense. These cl ai s amount
to allegations that the prosecution violated Gglio v. United
States, 405 U.S. 150, 92 S. C. 763, 31 L.Ed. 2d 104 (1972), as
well as Brady v. Maryland, 373 U S. 83, 83 S. C. 1194, 10 L. Ed.
2d 215 (1963)

* * *

M. Dailey has not established that either a Gglio or a
Brady violation occurred in this case. Wth respect to M.
Dailey’s claim that a Gglio violation occurred when the
prosecutors in this case allowed M. Skalnik to testify falsely
about M. Dailey’'s incrimnating statenents, M. Dailey failed
to establish that the testinony was false and that the
prosecutors were aware of this fact. At the evidentiary hearing
M. Skalnik testified that his testinony at M. Dailey’s trial
was truthful, and he provided an explanation for several
statenents that he made to the contrary after M. Dailey’'s
trial. (See Evidentiary Hearing Transcript, dated Novenber 7,
2003, pp. 23-87, attached). In addition, the prosecutor in
question, Beverly Andringa testified that she would not have
called M. Skalnik to the stand if she felt his testinobny was
not truthful. (Evidentiary Hearing Transcript, dated March 19,
2003, p. 99, attached). She also testified that she believed M.
Skalnik’ s testinobny was true at the tine he was called to
testify against M. Dailey. (Evidentiary Hearing Transcript,
dated March 19, 2003, p. 105, attached). Therefore, M. Dailey
has failed to establish that M. Skalnik s testinony was fal se,
and that the prosecutor was aware of this falsity at the tine.
As such, no relief is warranted on this ground.

Wth regard to M. Dailey’'s allegation that a Brady
violation occurred when the prosecutors failed to disclose to
M. Dailey that the State offered him | eniency in exchange for
his testinmony. M. Skalnik testified at the evidentiary hearing
that the State never offered him anything of value in exchange
for his testinony. (See Evidentiary Hearing Transcripts, dated
Novenber 7, 2003, pp. 23-29, 32, 36, 39, 47-49, 53-54, 57-58,
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unable to establish at the evidentiary hearing any of
the elenents of either a Brady or a Gglio violation
as explained in Guznan. As such, no relief is
warranted on this ground.

Excerpt, Order Denying Amended Mdtion to Vacate
Judgnents of Conviction and Sentence with Special
Leave to Anend, July 20, 2005 (PCR V2/207-208).

Al'so, in denying post-conviction claim 4, an alleged Brady
claim based on inmate w tness Paul Skalnik, the Crcuit Court
rul ed:

B. Paul Skal ni k. [FN1]1°

M. Dailey alleges Paul Skalnik was a wtness for
the State during the guilt phase of the trial,
testifying that M. Dailey nade several incrimnating
statenments to himwhile they were both incarcerated in
the Pinellas County Jail prior to M. Dailey's trial.
In addition to testifying that M. Dailey essentially
confessed to killing Shelley Boggio, M. Skalnik also
testified that he did not receive any preferential
treatnent including any pre-arranged deals or proni ses
of consideration for his testinony. (See Jury Trial
Transcript, Vol. 5, pp. 582-583, attached). He al so
testified that his only notivation for testifying
against M. Dailey was that he continued to feel a
part of the |aw enforcenent conmunity, and his outrage

71, 80-8l, attached). The prosecutor also testified that she did
not offer anything of value to M. Skalnik in exchange for his
testinony. (See Evidentiary Hearing Transcript, dated March 19,
2003, p. 105, attached). Furthernore, the facts surrounding M.
Skal nik’s testinony and subsequent events are not consistent
with the existence of an agreenent between M. Skal nik and the
State. As a result, M. Dailey cannot denonstrate to this Court
that either of the prosecutors knowingly presented false
evidence, or that they suppressed evidence favorable to the
Defense. As such, M. Dailey cannot denbnstrate prosecutorial
m sconduct, and no relief is warranted on this ground. (e.s.)

1 FEN1 of the Circuit Court’s Oder states: Section |VA of
Def endant’ s Anended Motion to Vacate Judgnents of Conviction and
Sentence Wth Special Leave to Amend set out the Brady standard.
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over the nurder of M. Boggio. (See Jury Trial
Transcript, Vol. 5, p. 581, attached).

However, M. Dailey argues, in a sworn Mtion to
Di smss For Prosecutorial M sconduct, dated August 7,
1988, M. Skalnik clainmed that his previous testinony
against M. Dailey was all untrue, that he never had
any conversations with M. Dailey, and that the State
provided himdetails of the crine as well as agreed to
a deal for leniency in exchange for his testinony.
(See Mdtion to Dismss For Prosecutorial M sconduct,
attached). M. Dailey also argues that M. Skalnik
claimed in open court, as well as in a signed
statenent submtted to the court as an exhibit, that
the prosecutors in M. Dailey’'s case knew of this

arrangenent . (See Affidavit of Paul Skal ni k,
Stat enent dated 08-08-88, Letter to M. Bob Heynman,
attached). M. Dailey argues the evidence of this

arrangenent was excul patory, and would have been
invaluable to inpeaching the credibility of M.
Skalnik. M. Dailey contends he was unduly prejudiced
by the State’'s withholding of this information, and
that as a result, his conviction and sentence are not
wort hy of confidence.

After a thorough review of the record, it is
clear these clains are conpletely refuted by the
record. M. Skalnik testified extensively at the

heari ng about his testinony during M. Dailey’s trial,
t he events which he testified about, and the clainms he

made after M. Dailey’'s case concluded. (See
Evidentiary Hearing Transcript, dated Novenber 7,
2003, pp. b5-87, attached). At the hearing, M.

Skal nik testified that he was never pronm sed anything
by the State in exchange for his testinbny agai nst M.
Dai l ey, and that no one fromthe State ever suggested
facts to him or otherwise told him how to testify.
(See Evidentiary Hearing Transcript, dated Novenber 7,

2003, pp. 47, 77-78, attached). He also testified
that all of his testinobny against M. Dailey was true
to the best of his know edge. (See Evidentiary
Hearing Transcript, dated Novenber 7, 2003, p. 82,
attached).

In addition to M. Skalnik’s testinony, the Court
also heard the testinony of John Halliday, the |ead
detective in the case against M. Dailey, and Beverly
Andringa (nee’ Andrews), the prosecuting attorney.
Wiile M. Halliday was on the stand, M. Dailey’'s
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counsel failed to ask any questions about whether M.
Hal | i day or any other representative of the State ever
offered M. Skalnik anything in exchange for his
t esti nony. (See Evidentiary Hearing Transcripts,
dated March 19, 2003, pp. 70-90, Novenber 7, 2003, pp.
100- 104, attached). M. Halliday also testified that
he found M. Skalnik to be credible at the tine. (See
Evi dentiary Hearing Transcripts, dated March 19, 2003,
pp. 70-90, Novenber 7, 2003, pp. 100-104, attached).
M. Dailey’'s counsel at the hearing also asked M.
Andringa about these nmtters, and she also testified
that she found M. Skalnik to be credible at the tine,
and that she did not offer him anything in exchange

for hi s t estinony. ( See Evi denti ary Heari ng
Transcri pt, dated March 19, 2003, pp. 91-108,
attached). It is «clear that no evidence of

preferential treatnent in exchange for M. Skalnik’'s
testinony existed, and there was no evidence known to
the State which would have shown M. Skalnik did not
speak with M. Dailey. Therefore, M. Dailey has
failed to prove the State withheld evidence from him
with regards to M. Skalnik’'s testinony. As such, no
relief is warranted on this ground.

Excerpt, Oder Denying Anmended Mtion to
Vacat e Judgnents of Conviction and Sentence
with Special Leave to Anend, July 20, 2005
(PCR V2/174-176) (e.s.)

Anal ysi s

t he

After conducting extensive evidentiary hearing proceedings,

Circuit Court specifically found that Dailey failed

establish that Paul Skalnik' s “testinmony was fal se and that

prosecutors were aware of this fact.

M.

was

to

t he

At the evidentiary hearing

Skal nik testified that his testinony at M. Dailey’'s trial

truthful, and he provided an explanation for several

statenments that he nmade to the contrary after M. Dailey's trial
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In addition, the prosecutor in question, Beverly Andringa
testified that she would not have called M. Skalnik to the
stand if she felt his testinony was not truthful . . . She also
testified that she believed M. Skalnik’ s testinmony was true at
the tinme he was called to testify against M. Dailey
Therefore, M. Dailey has failed to establish that M. Skalnik’s
testinony was false, and that the prosecutor was aware of this
falsity at the tinme. As such, no relief is warranted on this
ground.” (PCR V2/174-176)

The Circuit Court’s order is supported by conpetent,
substantial evidence. At the post-conviction evidentiary
hearing, Paul Skalnik testified that he had no agreenment wth
the State, that he received no |leniency, and that his testinony
at Dailey’ s trial was the truth. (PCR V4/443, 445-446, 451, A455-
56, 458, 460, 466-67, 474, 487, 496, 499-501, 503) At the
evidentiary hearing, prosecutor Beverly Andringa also confirned
that she did not offer anything of value to Skalnik in exchange
for his testinony and that she believed Skal ni k when she put him
on the stand at trial. The evidentiary hearing in this case
established no basis for post-conviction relief based on Paul

Skal ni k. See, Cooper v. State, 856 So. 2d 969, 974 (Fla. 2003)

(agreeing wth the trial court’s conclusion that “there is a

dearth of evidence in the record to suggest that Skal nik ever
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received anything of value from the State”); See also, Lanarca
v. State, 2006 Fla. LEXIS 653 (Fla. 2006) (affirmng trial
court’s post-conviction ruling that def endant failed to
establish a Brady or Gglio violation and finding that defendant
did not establish that the State put forth false testinony a

made deals with inmate in exchange for testinony); Mnsfield v.

State, 911 So. 2d 1160 (Fla. 2005) (affirmng trial court’s
post -conviction finding that there was no evidence that innmate
W tness was prom sed any benefit in exchange for his testinony).
Furthernore, Dailey’s post-conviction exhibits did not
refute Skalnik’s in-court testinony that he received no deal or
leniency from the State in exchange for his testinony. For
exanpl e, defense evidentiary exhibit 18 reflecting Skalnik’s
rel ease on his own recogni zance as a reduction of bail on August
12, 1987, occurred about a nmonth and a half after his trial
t esti nony. Skal ni ks pleadings submtted in 1988, a year after
Dailey's trial, alleging that he had a deal with the State and

was coached, were w thdrawn by Skal nik and have been repeatedly

disclaimed by him since, including at this post-conviction
evidentiary hearing. They were public record and available to
def ense counsel. Prosecutor Beverly Andringa's proffered

deposition testinmny (that she did not consider Skalnik to be a

credible witness after his 1988 nptions, the notions which
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Skal ni k repeatedly di savowed), is not newly discovered evidence,
but an attorney’'s immaterial, after-the-fact inpression of a
W t ness based on his subsequent out-of-court false allegations,
which the wtness steadfastly renounced 1in court. Most
significantly, prosecutor Andringa did not testify that she
t hought that any of Skalnik’s testinmony in Dailey's trial in
1987 was not credible, but that she believed him when she put
him on the stand. See, PCR V3/395-397. Dai l ey has not shown
that there was any agreenent for Skalnik' s testinony at trial or
that his testinony at trial was fal se.

Col | ateral counsel spends several pages of the initial
brief now offering his own personal opinions of Skalnik's
testinony as not credible. However, the principle is well-
settled that the determnation of the credibility of wtnesses

is reserved to the trial court. See, Wndomyv. State, 886 So. 2d

915, 927 (Fla. 2004). In this case, the testinony and evi dence
introduced at the evidentiary hearing did not show that the
State withheld any evidence, presented any false evidence, or
knew anyt hing not known to defense counsel. No Gglio violation
is shown and, accordingly, the GCrcuit Court’s order denying

post -conviction relief should be affirmed. See, Consalvo v.

State, 2006 Fla. LEXIS 890 (Fla. 2006); State v. Riechmann, 777

So. 2d 342, 361 (Fla. 2000); Lamarca, supra; Mansfield, supra.
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Finally, al though the trial court’s witten order
pai nst aki ngly addressed the nmultiple “newly di scovered evi dence”
allegations in claim5 of the defendant’s post-conviction notion
(See, PCR V2/177-183), the trial court’s final order did not
include a discussion of Dailey’'s additional anendnent based on
prosecutor Andringa’s proffered deposition. However, the
absence of a specific ruling on this anendnment to the “newy
di scovered evidence clain’ does not entitle Dailey to any relief
because the Circuit Court, in rejecting Dailey’s Brady claim
specifically relied on the identical inquiry of the prosecutor,
Beverly Andringa, who testified, as the trial court found, “that
she found M. Skalnik to be credible at the time [of trial], and
that she did not offer him anything in exchange for his
testinmony.” (PCR V2/176) Newly discovered evidence nust be *“of
such a character that it would probably produce an acquittal on

retrial.” Johnson v. State, 904 So. 2d 400, 404 (Fla. 2005).

The newy discovered evidence standard inposes a greater burden
upon a defendant seeking a new trial than the “materiality”

prong of Brady. See, Floyd v. State, 902 So. 2d 775, 783 (Fla

2005).' Thus, if Dailey could not establish any entitlenent to

' I'n Floyd, this Court enphasized that, under Brady, “[Alll we
have required is a “reasonable probability that had the
informati on been disclosed to the defendant, the result of the
proceedi ng would have been different.” (citation omtted). “In
other words, the test in Brady focuses on the fairness and

64



relief under Brady, he certainly could not satisfy the greater
burden required of the defendant under the “new y-discovered

evi dence” standard.

| SSUE |||

THE NEWY DI SCOVERED EVI DENCE CLAI M BASED ON OZA SHAW
AND CO DEFENDANT JACK PEARCY

Dailey's “newy discovered” evidence claim on appeal is
based on post-conviction claim5, which the Crcuit Court denied
after an evidentiary hearing. “For a conviction to be set aside
based on a claimof newy discovered evidence, two requirenents
must be net. First, to qualify as newy discovered, the
evi dence nust not have been known at the tinme of trial by the
court, the party, or counsel, and “it nust appear that the
def endant or his counsel could not have known [of it] by the use

of diligence.” [Derrick T.] Smth v. State, 2006 Fla. LEXIS 388

(Fla. 2006)(quoting Jones v. State, 591 So. 2d 911, 916 (Fla

1991). Second, the nature of the evidence nust be such that on

retrial it would probably produce an acquittal. 1d.

reliability of a trial that took place w thout access to the
suppressed excul patory evidence, rather than requiring a show ng
that the actual result would have been different as is required
when a new trial is sought based on newy discovered evidence.”
Fl oyd, 902 So. 2d at 783, n6 (e.s.) See also, Trepal v. State,
846 So. 2d 405, 437 (Fla. 2003) (Pariente, J., specially
concurring, setting out the different standards). The mpjority
opinion in Trepal was receded from in part, in Guzman v. State,
868 So. 2d 498, 506 (Fla. 2003).
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St andard of Revi ew

In Walls v. State, 926 So. 2d 1156 (Fla. 2006), this Court

recently reiterated:

General ly, this Court's standard of revi ew
following the denial of a postconviction claim where
the trial court has conducted an evidentiary hearing
affords deference to the trial court's factual
findings. MLin v. State, 827 So. 2d 948, 954 n.4
(Fla. 2002). “As long as the trial court's findings
are supported by conpetent substantial evidence, 'this
Court will not substitute its judgnment for that of the

trial court on questions of fact, |ikewise of the
credibility of the witnesses as well as the weight to
be given to the evidence by the trial court.’” Blanco

v. State, 702 So. 2d 1250, 1252 (Fla. 1997) (quoting
Denps v. State, 462 So. 2d 1074, 1075 (Fla. 1984)).

“[ Al bsent an abuse of discretion, a trial court's decision
on a nmotion based on newly discovered evidence [including a
witness's newly recanted testinony] will not be overturned on

appeal .” Consalvo v. State, 2006 Fla. LEXIS 890 (Fla. 2006),

quoting MIIs v. State, 786 So. 2d 547, 549 (Fla. 2001).

The Circuit Court’'s O der

In denying post-conviction relief on Dailey’'s claim of
“newl y discovered” evidence based on Oza Shaw and co-defendant
Jack Pearcy, the Circuit Court ruled, in pertinent part:

B. Oza Shaw.
M. Dailey claims the existence of new y

di scovered evidence in the form of new testinony from

Oza Dwaine Shaw, which would prove M. Dailey’'s

i nnocence and therefore entitle himto relief. During
M. Dailey's trial, M. Shaw testified that he |ived

66



at the sane house in Sem nole, Florida as Jack Pearcy,
Gayle Bailey, and Janes Dailey at the tinme that

Shelley Boggio was rmurdered. (See Jury Trial
Transcripts, Vol. 4, pp. 418-419, attached). M.
Dai l ey argues that, in substance, M. Shaw testified

he left the house the night of May 5, 1985 with M.
Pearcy and Ms. Boggi o, they dropped himoff at a phone
booth so that he could nake a phone call, and he then
wal ked back to the house al one. In the early norning
hours of May 6, 1985, M. Shaw witnessed M. Dailey
and M. Pearcy return to the house together. However,
at the evidentiary hearing held on March 19, 2003, M.
Shaw testified that on the night in question he also
witnessed M. Pearcy return to the house alone, go
into M. Dailey’s bedroom and |eave with M. Dailey
prior to watching the two of them return to the house

together on the nmorning of WMay 6, 1985. (See
Evidentiary Hearing Transcript, dated March 19, 2003,
pp. 53-54, attached). M. Dailey argues this new

t esti nony pr ovi des evidentiary support for M.

Dailey’'s argunent that M. Pearcy acted alone, and

therefore justifies granting M. Dailey a new trial.
VWhil e recantation of trial testinmony nay be the

basis for granting a new trial, it does not
automatically warrant a new trial. Arnmstrong V.
State, 642 So. 2d 730, 735 (Fla. 1994). Wen a
Wi tness recants trial testinony, in order to decide
whet her a new trial should be granted, the court nust
consi der al | of t he surroundi ng ci rcunst ances
including testinony heard on the notion for a new
trial. ld. “Recantation testinony is exceedingly

unreliable, and it is the duty of the court to deny a
new trial where it is not satisfied such testinony is
true.” (quoting Henderson v. State, 185 So. 625, 630
(Fla. 1938)). Furthernore, granting a new trial based
on such testinony is proper only when the witness’'s
new testinony is a change to the extent that is
probabl e that the verdict would be different.
Marquard v. State, 850 So. 2d 417, 424 (Fla. 2002).

In this case, M. Shaw s new testinony is of
guestionable value, and the changes in his testinony
are not significant. M. Shaw testified at the trial
and during the evidentiary hearing that he had been
drinking heavily on the day in question, and that he
spent nuch of the tinme in question asleep on the
couch. (See Jury Trial Transcript, Vol. 4, pp. 419-
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420, 433, Evidentiary Hearing Transcript, dated Mrch

19, 2003, pp. 46-47, 49, attached). As such, his
ability to renenber the actual events is qguestionable,
and it would seem nost likely that his nmenory in the

time closer to the actual events wuld be nore
reliable than nearly twenty years later. Furthernore,
M. Shaw s testinony does not seemto truly recant or
change his earlier testinobny, but instead only adds
sone detail. Reasonable mnds may differ about the
significance of these added details, but they could
not be fairly characterized as being of the magnitude
that would conpel a different verdict. Ther ef ore,
this is not truly newy discovered evidence, just M.
Shaw s newest version of events. See Walton v. State,
847 So. 2d 438, 454-55 (Fla. 2003). As such, no
relief is warranted on this ground.

C. Jack Pearcy.

M. Dailey alleges the existence of new y
di scovered evidence which would prove his innocence,
and therefore entitle him to relief. M. Dailey
al l eges that Jack Pearcy refused to testify at M.
Dailey's trial, «citing his fifth anmendnent right
against self incrimnation, and was found in contenpt
of court. However, M. Dailey argues that M. Pearcy
made a sworn statenent which would support M. Dailey
and M. Shaw s accounts of how the events transpired
on the fifth and sixth of My, 1985. Specifically,
M. Dailey alleges that M. Pearcy would testify that
he took M. Shaw and Ms. Boggio to a phone booth, that
he I eft the phone booth with just M. Boggi o, and that
he later returned to the house he shared with M.
Bailey and M. Dail ey, alone. M. Dailey also clains
M. Pearcy would testify that he and M. Dailey then
pl ayed frisbee in the water near the Bellair Causeway
before returning home in the early norning hours of
May 6, 1985.

However, M. Pearcy again refused to testify at
the evidentiary hearing, asserting his fifth anendnent

right against self incrimnation. (See Evidentiary
Hearing Transcript, dated Novenber 7, 2003, pp. 117-
118, attached). As a result, there is no new

testinobny to serve as a basis for relief, and M.
Dailey nust rely on M. Pearcy’s sworn statenent to
obtain a new trial. However, the sworn statenent M.
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Pearcy made on March 19, 1993 is not admi ssible as

evi dence before this Court as it is hearsay, and does

not qualify as a statenment against interest under Fla.
Stat. 890.804(2)(c). A statenent nust be contrary to

the speaker’s pecuniary, proprietary interest, or

expose him to crimnal liability to be against the
speaker’s interest. Li ght bourne v. State, 644 So. 2d
54, 57 (Fla. 1994). |In addition, a statement which is
excul patory to the defendant and which could expose
the speaker to crimnal liability is not admssible
unless there are additional circunstances which
denonstrate the statenment is reliable. | d. See

Lecroy v. State, 533 So. 2d 750, 754 (Fla. 1988)
(Statement by separately tried co-defendant who said
he saw victins after defendant, was not a statenent
agai nst i nterest, and not adm ssi bl e agai nst
def endant . )

In the instant case, the only way M. Pearcy’s
statenment can be said to be against his interest, is
that it is consistent wth M. Dailey' s version of
events. Nowhere in the statenent does M. Pearcy take
responsi bility for Shelley Boggio' s nmurder, or in any
way state that he conmtted any other crime.
Furthernore, there are no circunstances which indicate
M. Pearcy’ s statenment is reliable. Finally, even if
the statenent were admissible, it cannot be said that
it contains the type of information that would be
likely to require an acquittal on retrial. Wight v.
State, 857 So. 2d 861, 870-71 (Fla. 2003). As such
no relief is warranted on this ground.

Excerpt, Order Denying Amended Mdtion to Vacate
Judgnments of Conviction and Sentence wi th Special
Leave to Anend, July 20, 2005 (PCR V2/177-183)
(e.s.).

Anal ysi s:

subst

The Crcuit Court’s order is supported by conpetent,

antial evidence; and as in Consalvo v. State, 2006 Fla.

LEXIS 890, 17-18 (Fla. 2006), the Circuit Court’s well-reasoned

order

denying post-conviction relief should be affirned.

69

In



Consal vo, this Court, quoting Arnstrong v. State, 642 So. 2d 730

(Fla. 1994), enphasized the standard for granting a new trial
based upon a claim of newly discovered evidence that a state
W tness has recanted his or her trial testinony. As this Court
expl ai ned:

Recantation by a witness called on behalf of the
prosecution does not necessarily entitle a defendant
to a new trial. Brown v. State, 381 So. 2d 690 (Fla.
1980), cert. denied, 449 U S. 1118, 101 S. C. 931, 66
L. Ed. 2d 847 (1981); Bell v. State, 90 So. 2d 704
(Fla. 1956). In determining whether a new trial 1is
warranted due to recantation of a witness's testinony,
a trial judge is to examne all the circunstances of

the case, including the testinony of the w tnesses
submtted on the notion for the new trial. [Bell, 90
So. 2d at 705]. "Mdreover, recanting testinony is

exceedingly wunreliable, and it is the duty of the
court to deny a rmew trial where it is not satisfied
that such testinony is true. Especially is this true
where the recantation involves a confession of
perjury." [Id.] (quoting Henderson v. State, 135 Fla.
548, 561, 185 So. 625, 630 (1938) (Brown, J.,
concurring specially)). Only when it appears that, on

a new trial, the witness's testinony will change to
such an extent as to render probable a different
verdict will a newtrial be granted. Id.

Consal vo, 2006 Fla. LEXIS 890, quoting Arnstrong, at
735.

Oza Dwai ne Shaw

The testinony of Oza Dwaine Shaw at the post-conviction

hearing does not constitute “newy discovered evidence”
warranting a new trial. First, changed and recanted testinony
is exceedingly suspect. See, Consalvo, Lightbourne v. State,
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742 So. 2d 238, 247 (Fla. 1999). A court should not grant a new

trial based on recantation unless “satisfied that such testinony

is true.” Marquard v. State, 850 So. 2d 417, 424-25 (Fla.
2003). In Marquard, a co-defendant [Abshire] recanted, in post-

conviction, the testinony that he gave at Mirquard's initial
trial. |In Marquard, Abshire’ s changed testinony was held not to
be newy discovered evidence, but only his |latest version of the
events. Simlarly, Shaw s |atest version presented at the
evidentiary hearing 1is inconsistent with (1) Shaws tria
testinmony and (2) his pretrial deposition and (3) his statenent
to police, and, therefore, does not qualify a “newy discovered
evidence,” but, rather, is only his l|atest version of events.

See Walton v. State, 847 So. 2d 438, 454-455 (Fla. 2003).

Additionally, Shaws testinony at both the trial and
evidentiary hearing is of questionable reliance as to his

inability to recall any specifics. See, Sins v. State, 754 So

2d 657 (Fla. 2000) (newly discovered evidence consisting of
hearsay statenments which |ack credibility and trustworthiness do
not constitute grounds for new trial). At the tinme of Shaw s
trial testinony in June of 1987, Shaw was in federal prison for
armed robbery and he was already conplaining about not being
able to recall facts from the dates of May 5-6, 1985, and Shaw

admtted to be guessing at tinmes. (R V8/993, 996) Shaw admtted
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to drinking heavily the day of the nurder and said that he
passed out on the couch. (R V8 1003-1004, 1009) At trial, Shaw
claimed to have been on the telephone for at |east an hour,
talking to both his girlfriend and his wife (R \8/997, 1005),
al though the phone records showed only 26 mnutes to his
girlfriend and Shaw now adnmits not reaching his wife at all.
(PCR V3/340, 342) At the time of trial, Shaw clainmed to have
known Pearcy for five years (R \W/994), but, at the evidentiary
hearing, to only 1 1/2 to tw years. (PCR V3/335) At the
evidentiary hearing, Shaw said he first told CCRC (about seeing
Dailey |leave with Pearcy) only a year earlier (PCR V3/345, 353),
but Dailey’s post-conviction notion alleging Shaw s new
testinony was filed on Novenmber 12, 1999, over three years
earlier. On cross-exam nation at the post-conviction hearing,
Shaw adm tted that he (1) gave a statenent to Detective Halliday
about three weeks after the nurder, (2) was deposed on April 27,
1987, (3) testified at trial, and (4) gave another deposition
two years later, all without ever nentioning that he also saw
Dailey | eave with Pearcy about an hour after Shaw s return from
the phone call. (PCR V3/346-352)

Regardl ess of the reliability of Shaw s recollections, any
new addition in Shaw s post-conviction testinmony -- of first

seeing Pearcy once return alone, go to Dailey’'s bedroom and the
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two of them leave and return about an hour later with Dailey’s
pants wet -- does not affect the outcone of the trial. At
trial, it was clear in Shaw s testinony that only Pearcy and
Shel |l ey had taken Shaw to the phone booth and that they left him
there to walk honme. At trial, it also was clear that Shaw did
not look for Dailey in the bedroom when Shaw returned honme and
fell asleep on the couch. And, at trial, it was clear that Shaw
was awakened when Pearcy and Dailey returned home about 2 or
2:30 a.m or later, wth Dailey carrying his shirt, his pants
wet and possibly wearing no shoes. (R V8/997-999, 1004-1007)
Shaw s testinony, both at trial and the evidentiary hearing,
clearly places Pearcy and Dailey together for over an hour
during the tinme frane estimated by the ME as enconpassing the
tinme of the victins death. There is no possibility that this
addi tional evidence would probably produce an acquittal on

retrial. See Brown v. State, 846 So. 2d 1114, 1126 (Fla. 2003).

Furthernore, evidence which did not exist at the time of the
defendant’s trial is not legally “newy discovered evidence.”

See, Wight v. State, 857 So. 2d 861, 871 (Fla. 2003).

Co-def endant Jack Pearcy

Dailey’s reliance on Jack Pearcy’s statenment on March 19,
1993 to CCRC, filed as court-exhibit 2, does not qualify as

new y discovered evidence in support of his Mtion to Vacate
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filed April 1, 1997, because the Mition was not tinely filed
after the 1993 statenent. Dailey’s 1997 Mdtion to Vacate was
only a shell notion, and was not presented as a full notion

until Novenber 12, 1999. See, Swafford v. State, 828 So. 2d

966, 977-978 (Fla. 2002); MIlls v. State, 684 So. 2d 801, 805

n.7 (Fla. 1996). More significantly, a co-defendant’s | atest
version of the events has been held not to constitute newy

di scovered evi dence. See, Marquard v. State, 850 So. 2d 417,

424-25 (Fla. 2003). In Walton v. State, 847 So. 2d 438, 455

(Fla. 2003), this Court ruled that what Walton presented as
“newWy discovered evidence” was “sinply a new version of the
events from a witness/participant who has presented nultiple
stories since the tinme of the occurrence of the events
t hensel ves.” Moreover, even if the co-defendant’s “newest
version of the events culmnating in the nurders qualifies as
new y discovered evidence, it is obvious that this evidence is
conposed of statenents nmade by an extrenely untrustworthy
person.” If [the co-defendant’s] new statenents were introduced
into the current body of evidence in the instant case -- subject
to inpeachnment through introduction of prior inconsistent
statenments -- its effect would likely be negligible.” Wlton,
847 So. 2d at 455.

Additionally, Pearcy’ s version of events offered on March
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19, 1993, was not unknown to defense counsel at the tinme of
trial, as required to qualify as newy discovered, but was the
same version of events argued by the defense to the jury in
closing argunent. (R V10/1289-1291) Al so, Pearcy’'s 1993
statenent does not qualify as newy discovered evidence as not
adm ssi bl e evidence because of Pearcy’'s refusal to testify.

See, Lightbourne v. State, 841 So. 2d 431, 440 (Fla. 2003)

(di scussing legal requirenents); Robinson v. State, 865 So. 2d

1259 (Fla. 2004).

The nere fact that the Circuit Court allowed co-defendant
Pearcy’s March 19, 1993 statenment to CCRC as court’s exhibit 2
does not establish any purported right to rely on the statenent
as though it were admtted by the defense as substantive
evi dence. Rather, the Circuit Court was clear that both the
defense offer of Pearcy’'s Mrch 19, 1993 statenent and the
State’s rebuttal docunent s, consisting of Pearcy’s sworn
statenment of June 19, 1985, the police report of Detective
Hal | i day concerning Pearcy’ s polygraph of June 20, 1985, and
assi stant public defender Wayne Shipp’s deposition of Novenber
17, 1986, were accepted only as court exhibits. (PCR V/538-540)

Dailey’'s claim - that Pearcy’'s March 19, 1993 statenent is
adm ssible under the hearsay exception of a statenent against

interest by an wunavailable wtness - is legally incorrect.
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First, having been previously convicted and sentenced and both

affirmed on direct appeal, Pearcy v. State, 518 So. 2d 273 (Fl a.

2d DCA 1987), Pearcy was not legally unavailable to testify. See

McDonald v. State, 321 So. 2d 453, 455 (Fla. 4'" DCA 1975).

However, Pearcy made hinself factually wunavailable for the
evidentiary hearing and asserted a Fifth Amendnent right.
Second, Pearcy’s March 19, 1993 statement is not sufficiently
against his penal interest to qualify for the hearsay exception
of Section 90.804(2), Florida Statutes. Pearcy’ s statenent does
not state t hat Pearcy conmitted the nurder, and S
uncorroborated by any material, trustwrthy evidence. Dailey’'s
own testinony, offered at the evidentiary hearing for the first
tinme seventeen years after his trial, is not the kind of
trustworthy evidence that can be considered to corroborate

alleged “newly discovered evidence.” See also, Rutherford wv.

State, 926 So. 2d 1100 (Fl a. 2006). Significantly, the Dail ey-
Pearcy pretrial notes intercepted in the jail showed their
intentions to be “fall partners” for each other. Pearcy’s
statenent of March 19, 1993 to CCRC is not trustworthy. Such a
statenent of co-defendant Pearcy would not be credible because
it would be contradicted by Pearcy’s own pretrial statements to
police, to famly, to other inmates, and to the State Attorney’s

Of fice. The March 1993 statenent is consistent with the
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arrangenents between Pearcy and Dailey in jail to be *“fall
partners” for each other. (R V9/1093)

The March 19, 1993 statenent of co-defendant Pearcy is not
credi bl e, does not establish Dailey's innocence, and would not
have affected the outcone. Co- def endant Pearcy invoked the 5th
Amendnent at Dailey’'s trial and continues to do so to this day.
Pearcy had the opportunity at that time, nore than a dozen years
before the evidentiary hearing, to have given whatever version
of events he had decided to give. Pearcy’'s subsequent statenent
to CCRC does not qualify as adm ssible evidence. See, Sins V.

State, 754 So. 2d 657, 660-62 (Fla. 2000), and Lightbourne v

State, 644 So. 2d 54, 56-57 (Fla. 1994) (affirning
inadm ssibility of affidavits pursuant to Section 90.804(2) (c),
for lack of trustworthiness).

Finally, Pearcy’'s March 19, 1993 statenent is not against
penal interest for perjury as beyond the statute of limtations
before it was even nmade known to the State in Dailey s Anended

Motion to Vacate in Novenber of 1999. See, Lightbourne v. State,

644 So. 2d 54, 57 (Fla. 1994). Even if Pearcy testified
consistent wwth the March 19, 1993 statenment, the Grcuit Court
properly rejected his statement as unreliable. See Order, PCR

V2/182-183, citing LeCroy v. State, 533 So. 2d 750, 754 (Fla.

1988); See al so, Robinson v. State, 865 So. 2d 1259 (Fla. 2004).
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(affirmng rejection of the codefendant’s testinony as
unreliable; Consalvo, supra (finding conpetent, substanti al
evi dence supported the trial court's findings, including the
trial court's assessnent of the recanting w tnesses history of
| ying and psychiatric deficiencies and their inconsistencies and

| ack of nmenory when testifying at the evidentiary heari ng).

| SSUE | V

THE | AC — GQUILT PHASE CLAI M

In his final issue, which consists of a total of two pages,
Dai |l ey asserts that his trial attorneys were ineffective during
the guilt phase in allegedly failing to (1) use phone records to
i npeach Gayle Bailey's trial testinony, (2) cross-exam ne inmate
Paul Skal ni k about the facts and circunstances of his pending
charges, (3) use newspaper articles to inpeach Skalnik, and (4)
call Dailey to testify at trial. (See, Initial Brief at 81-82).

Pr ocedur al Bars:

As a prelimnary matter, the State submts that Dailey’'s
conclusory argunents are insufficient to state any cognizable

i ssue on appeal. See, Randolph v. State, 853 So. 2d 1051, 1063

n.12 (Fla. 2003) (“The purpose of an appellate brief is to
present argunents in support of the points on appeal.” (quoting

Duest V. Dugger , 555  So. 2d 849, 852 (Fla. 1990)).
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Additionally, dthough Dailey franes the title of Issue IV to
purportedly include an I AC claimbased on the alleged failure to
“cross examne M. Skalnik about the facts and circunstances of

”

hi s pending charges,” Dailey has not presented any argunent, at
all, in support of this specific allegation. (See Initial Brief
at 81-82). Accordingly, this sub-claimis abandoned on appeal.

See, Shere v. State, 742 So. 2d 215, 217 n.6 (Fla. 1999).

Furthernore, Dailey’s IAC claim based on the failure to
utilize newspaper articles to allegedly inpeach the inmate
wi t nesses was abandoned bel ow As the Circuit Court’s order
specifically found:

\V/ g Dailey also alleges his counsel was
ineffective for failing to call as wtnesses Mark
Sorrention and Janes Wight, who had been incarcerated
in the Pinellas County Jail prior to M. Dailey’s
trial. M. Dailey alleges that these individuals coul d
testify Detective Halliday approached them prior to
M. Dailey’s trial, and he showed them newspaper
articles regarding Shelley Boggio's nmurder thereby
suggesting that Detective Halliday was attenpting to
suggest facts to potential wtnesses. Additionally,
M. Dailey alleges this testinony would have cast
further doubt on M. Skalnik’'s credibility. Thus, M.
Dailey argues his trial counsel was ineffective for
failing to introduce this evidence, and he suffered
prejudice as a result.

At an evidentiary hearing on this matter, M.
Dailey stated that he w shed to abandon this ground
for strategic reasons. (See Transcript of Evidentiary
Heari ng, dated Novenber 5, 2004, pp. 7-8 attached). As
such, no relief is warranted on this ground.

PCR V2/ 154-155) (e.s.)

79



The Circuit Court’s Order:

The Circuit Court’s order rejecting Dailey’'s
phase clains stated, in pertinent part:

B. Failure to Adequately Cross-Exam ne
and | npeach Gayl e Bail ey.

M. Dailey alleges his trial counsel

| AC/ gui | t

was

ineffective for failing to sufficiently cross-exam ne
and i npeach the testinony of Gayle Bailey. M. Dailey

first argues that Gayle Bailey's testinony |ed

t he

jury to believe M. Pearcy and M. Dailey |eft

Wt h

the victim Shelley Boggio, on the night of My 5,

1985. However, M. Dailey contends this testi

mony

could have been rebutted and inpeached by

t he

testinony of Oza Shaw and Betty M ngus, as well as by

phone records from Southwestern Bell. M. Dailey

argues the testinony of M. Shaw woul d have shown only

he and M. Pearcy left with Shell ey Boggi o that night,

M. Dailey was not with them and that this testinony

woul d have been supported by the testinony of

MVE.

M ngus and the telephone records from Southwestern

Bel | .
\V/ g Dailey also argued his attorney

was

ineffective for failing to wutilize the pre-trial
statenments of Gayle Bailey to inpeach her testinony.
During the trial, Gayle Bailey testified that after

the group returned from Jerry’'s Rock Disco, M.
Pearcy, M. Dailey, and Shelley Boggio left the
Sem nol e residence together. However, M. Dailey

argues that Gayle Bailey's statenents to Detective
Hal | i day before the trial were inconsistent with her
trial testinmony. M. Dailey alleges Ms. Bailey stated

the following to Detective Halliday:
Gayl e Bailey: And ah, so then we went honeg,
me, Jimry D., Shelley and Jack and | went
into the restroom and ah, when | got out of
the restroom they were in the car ready to
go, you know. And | asked Dwayne, he was
laying on the couch, | said well am I
supposed to go or what? And as | said that
the car was pulling out of the driveway. So
| said, well | guess |I’'m not supposed to go.
That nmade nme mad, so | went into nmy bedroom
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changed ny clothes, and ah, turned on ny

radio, closed the door, and as a matter of

fact Dwayne did |leave, he did cone back and

| asked him | said well where did you go

and where did they go and he said well |

just called Rose and Betty.

(See Defendant’s Amended Motion to Vacate Judgnents of
Conviction and Sentence with Special Leave to Amend,
p.21 citing taped statenent of Gayle Bailey given to
Det ective John Halliday on May 14, 1985, attached).

M. Dailey argues these statenents were also
inconsistent with Gayle Bailey’'s blanket testinony,
and that his trial counsel was ineffective for failing
to confront Ms. Bailey wth these statenents and
i npeach her testinony. Furthernore, M. Dailey argues
that his trial counsel failed to famliarize hinself
with Ms. Bailey' s testinony on behalf of M. Pearcy
during the penalty phase of his trial, and that as a
result was unable to effectively cross-exam ne her and
i npeach her «credibility. M. Dailey contends this
lack of famliarity constitutes ineffective assistance
of counsel .

At the evidentiary hearings held in this matter
on M. Dailey’s Mtion, he failed to present any
evi dence on these issues. (See Evidentiary Hearing
Transcripts, dated March 19, 2003, Novenber 7, 2003,
Decenber 11, 2003, June 29, 2004, and Novenber 5,

2004, attached). Furthernmore, M. Dailey expressly
conceded he was unable to denpbnstrate the requisite
prejudice and expressly waived this claim (See

Evidentiary Hearing Transcript, dated Novenber 5,
2004, p.5, attached). As such, no relief is warranted
on this ground.

Excerpt, Oder Denying Anmended Mdtion to
Vacate Judgnents of Conviction and Sentence
with Special Leave to Anmend, July 20, 2005
(PCR V2/151-153).

* * *

F. Failure to Adequately Cross-Exam ne and
| npeach Paul Skal ni k.

M. Dailey contends his trial counsel was
ineffective during the guilt phase of his trial for
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failing to properly cross-examne and inpeach State
w tness Paul Skalnik. M. Dailey argues that during
the following testimony, M. Skalnik testified that
other inmates in the jail were not aware of his status
as a fornmer police officer and “snitch”:
M. Denhardt: That was when he asked you
primarily about whether sone notes could be
introduced in trial?
M. Skalnik: That’'s correct.
M. Denhardt: Did nost people in the jail know
you were a police officer?
M. Skalnik: No, sir. They do now.
M. Denhardt: At that tine, didn’t you suspect a
| ot of people really suspected you were a police
of ficer?
M. Skalniki No, sir, | really didn't. | was
hopi ng they woul dn’t.
(See Jury Trial Transcript, Vol. 5, p. 574, attached)
M. Dailey contends this testinony is in direct
conflict with the followng statenents M. Skalnik
made in his deposition:
M. Andringa: Were is that cell?
M. Skalnik: In detention, right at the gate, as
they conme in and out of the library, counselors
or what ever.
Andri nga: You never net him before?
Skal nik: No, sir, | had no idea who he was.
Andringa: Wiy were you in detention?
Skal nik: | was pl aced there for segregation.
Andringa: Wy?
Skal ni k: They were afraid that the inmates in
th is facility would kill ne.
M. Andringa: Wiy is that?
M. Skalnik: After all the testinmony | have done.
M. Andringa: You re a notorious jail snitch? Is
t hat the reason?

S FFE[E

M. Skalnik: I wouldn’t call it notorious.

M. Andringa: You tell nme then.

M. Skalnik: I would call it there s people that
come in and out of this facility now that | have

testified in previous trials. Are you, Counsel or

- when you have the popularity of an ex-police,

much | ess one who's testified...
(See Defendant’s Anmended Mtion to Vacate Judgnents of
Conviction and Sentence with Special Leave to Amend,
pp. 27-28 citing the Deposition of Paul Skalnik at pp.
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13-14, attached). M. Dailey contends these statenents
from M. Skalnik's deposition directly conflict wth
his trial testinony, and that M. Dailey's trial
counsel was ineffective for failing to utilize these
statenents while cross-examning M. Skalnik. Had his
trial counsel properly utilized M. Skal ni k’ s
deposition testinony, M. Dailey argues, M. Skalnik’s
credibility would have been danmaged in the jury's
eyes, and there would have been further support for
the argunent that M. Dailey and M. Skalnik never
spoke at all.

After a thorough review of the record in this
matter, it is clear that M. Skalnik’s testinbny was
not in material and direct conflict with his trial
testinony such that it would sufficiently inpeach his
credibility. During the trial, M. Skalnik testified
that he did not suspect that the other inmates of the
Pinellas County Jail were aware of his status as a
former police officer and a “snitch.” (See Jury Trial
Transcript, Vol. 5., p. 557-589, attached). During the
deposition, he nerely testified that he was segregated
from the general jail population because he was a
former police officer and he had testified against
other inmates in the past, and that he would be in
danger if this becane known. However, even if M.
Skal ni ks deposition and trial testinony were in
conflict, it is irrelevant since the jury was already
aware that he was a felon with a record that included
mul tiple convictions for grand theft, and that he had
testified for the State in nunmerous trials. (Trial
Transcript, Vol. 5, pps. 578-580, attached). These
facts were brought out on both direct and cross-
exanm nation, and any testinmony about inconsistent
statenents would have nade little if any inpact upon
his credibility as the jury was fully equipped to
evaluate M. Skalnik's credibility. (Trial Transcript,
Vol . 5, pps. 557-589, attached).

M. Dailey’'s allegation that his trial counsel
failed to properly utilize M. Skalnik’'s deposition
testinmony is conclusively refuted by the record of the
evi denti ary heari ngs, as wel | as t he trial
transcripts. At the evidentiary hearing held on
Novenber 7, 2003, M. Dailey’'s trial counsel stated
that he renmenbered reading M. Skal nik' s deposition
testinmony prior to conducting the cross exam nation,
and that he felt well prepared to conduct the cross
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exam nati on. (See Evidentiary Hearing Transcript,
Dated Novenber 7, 2003, pp. 112, 115, attached).
Furthernore, M. Dailey’'s trial counsel stated that in
addition to reading the deposition transcripts, he
also outlined his cross-examnation in preparation.
(See Evidentiary Hearing Transcript, dated Novenber 7,
2003, pp. 114-115, attached). These facts are also
clear froma review of the trial record, where a great
deal of time was spent di scussing al | eged
inconsistencies in M. Skalnik’'s statenents, and
errors in the deposition transcript. (See Jury Trial
Transcript, Vol. 5, pp. 558-569, attached). Therefore,
M. Dailey is unable to denonstrate that his trial
counsel was deficient. As such, no relief is warranted
on this ground. (PCR V2/155- 158)

* * *

H  Failure to Have M. Dailey Testify.

M. Dailey alleges his trial counsel was
ineffective for failing to call M. Dailey to testify
during his trial. He alleges that he was willing and

able to testify, and that had his trial counsel called
himto the stand, M. [ailey could have rebutted nuch
of the State’'s evidence against him M. Dailey
argues that his testinmony would have shown that Paul
Skal ni ks testinony was fal se, and woul d have reveal ed
that it was inpossible for them to have had the
conversations that (/g Skalnik alleged in his
t esti nony. Furthernore, M. Dailey s testinony would
have provided further support for the argunent that he
stayed hone when Jack Pearcy left with Shell ey Boggio,
and woul d have al so provided a reasonabl e explanation
for why he appeared to return hone with wet pants the
norning the crinme was comm tted.

In order to obtain relief based on a claimthat
trial counsel interfered with a defendant’s right to
testify, the defendant nust still establish both the
defici ent per f or mance, and prejudice prongs of
Strickl and. QO sorio v. State, 676 So. 2d 1363, 1364
(Fla. 1996). A waiver of the right to testify does
not have to be made on the record. Torres-Arboledo v.
State, 524 So. 2d. 403, 410 (Fla. 1988). Furthernore,
if a defendant disagrees with his attorney’ s advice
not to testify, the defendant nust assert his right to
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testify on the record in order to be entitled to
relief. Cutter v. State, 460 So. 2d 538, 539 (Fla. 2d
DCA 1984), Dukes v. State, 633 So. 2d 104, 105 (Fla.
2d DCA 1994) .

At the evidentiary hearings held on this natter,
M. Dailey, and his trial counsel Harry Andringa
testified as to this issue. M. Dailey testified that
M. Andringa advised himnot to testify because he did
not find M. Dailey's testinony believable. (See
Evidentiary Hearing Transcript, dated March 19, 2003,
P. 39, attached). He also testified that his nother
and his ex-wife asked himnot to testify and suggested

that he listen to the advice of his attorney. (See
Evidentiary Hearing Transcript, dated March 19, 2003,
p. 39-40, attached). Addi tional |y, M. Dai | ey

testified he and M. Andringa had discussions about
whet her be should testify, and that ultinately the

deci sion was nmade that he should not testify. (See
Evi dentiary Hearing Transcript, dated March 19, 2003,
pp. 42-43, attached). M. Andringa also testified

that he advised M. Dailey not to testify because the
jury would not find the testinony credible, and M.
Dailey agreed not to testify. (See Evidentiary
Hearing Transcript, dated March 19, 2003, p. 118,
attached). Therefore, the Court finds M. Dailey
waived his right to testify during his trial. As
such, no relief is warranted on this ground.

Excerpt, Oder Denying Anended Mtion to
Vacat e Judgnents of Conviction and Sentence
wth Special Leave to Anend, July 20, 2005
(PCR V2/159-160) (e.s.).

Anal ysi s:
Foll ow ng an evidentiary hearing, the Crcuit Court entered
a fact-specific, conprehensive witten order rejecting Dailey’s

| AC/guilt phase clains under Strickland. The Circuit Court’s

order is supported by conpetent, substantial evidence and shoul d

be affirmed for the follow ng reasons.
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The Gayle Bail ey | npeachnent Claim

Dai | ey abandoned his |1AC/ Gayle Bailey inpeachnment claim
bel ow regarding the failure to use her pre-trial statements as
al l eged i npeachnent. Therefore, this portion of Dailey’s
| AC/ Gayl e Bail ey inpeachnent claimis procedurally barred. See,

Trotter v. State, 2006 Fla. LEXIS 940 (Fla. 2006).

Moreover, Dailey failed to establish any deficiency of

counsel and resulting prejudice under Strickland arising from

the failure to confront Gayle Bailey with the records of Shaw s
two phone calls to Kansas. In his post-conviction notion,
Dailey alleged that CGayle Bailey’'s estimate of the tinme they
returned from Jerry’s Rockin’ Disco on May 5, 1985, should have
been inpeached with phone records of Oza Dwaine Shaw s phone
call to Oathe, Kansas at 12:15 a.m On cross—exam nation at
trial, Gayle testified that Shaw was honme when the four of them
got back from Jerry’s Rockin’ Disco, but she thought that Shaw
had just returned hone from nmaking a phone call at the pay
phone. (R V8/968-970) Gayl e thought they left Jerry s Rockin’
Disco |late, possibly mdnight. Wen asked if it could have been
10:00 p.m, CGayle answered that she did not really know (R
V8/ 975) Therefore, there was no basis for any inpeachnment of
Gayle’'s trial testinony of the time they returned to find Shaw

at hone, since Gayle admtted she did not know what tinme it was.
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Shaw did not disagree that he was honme when they returned from
Jerry’s Rockin’ Disco. (R V8/997)

At trial, defense counsel established the discrepancy of
the time Shaw left to make the phone <call through his
questioni ng of Shaw. Despite Gayle Bailey’'s recollection that
Shaw was at hone that entire evening, Shaw testified he got a
ride with Pearcy and Shelley to the phone booth, after the
others returned from the disco, and that he stayed gone for an
hour before walking hone. Shaw did not know if Pearcy and
Shelley returned to the house while he was gone. (R V8/977, 999,
1008) At trial, defense counsel infornmed the Court, outside the
presence of the jury, that Gayle Bailey contacted defense
counsel after she had testified and advised that there was a
di screpancy between her testinony and Shaw s. (R V8/991)

Dail ey now argues that trial counsel should have used the
Kansas phone records to inpeach Gayle’'s testinony that Shaw did
not |eave the house that night. (See, Initial Brief at 81).
This new argunent is procedurally barred. Mor eover, at trial,
defense counsel established on cross-exam nation of Shaw that
Gayle Bailey was wong if she said that Dailey was wth Pearcy
and Shelley when they took Shaw to the phone booth (R V8/1008)
and wong if she said that Shaw was sitting at honme with her the

entire tinme. (R V8/1010) Defense counsel thoroughly established
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the differences between the testinony of Shaw and Gayle Bail ey
as to whether Dailey left with Pearcy and Shelley, and that
Bailey did not see Dailey leave. (R V8/972, 977) In closing
argunent, defense counsel capitalized on this discrepancy
between the testinony of Gayle Bailey and Shaw to rem nd the
jury that they would be instructed that circunstantial evidence
required a not guilty verdict if susceptible to two reasonable
constructions, one indicating guilt and one indicating
i nnocence. (R V10/1289-1291)

The telephone record, defense evidentiary exhibit 2, did
not inpeach Gayle Bailey s testinony on any materially rel evant
i ssue, and defense counsel were not ineffective for failing to

attenpt to use it as attenpted inpeachnent on a collateral

matter. See, Caruso v. State, 645 So. 2d 389, 394-95 (Fla.
1994). Mor eover, defense counsel may not have wanted to use
Betty M ngus’ phone record because of call nunmber 3 on that

record which was a 13 mnute call at 10:16 p.m Kansas tine on
May 5th fromthe sane coin nunber in St. Petersburg as the 12:15
a.m call tw hours later on May 6 h, to the phone nunber for
the Holiday Inn in dathe, Kansas (where Betty M ngus was
wor ki ng) . The phone record further supports Dailey’s guilt in
light of the tinme of Shaws earlier telephone call to his

girlfriend Betty Mngus in O athe, Kansas.
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Although Dailey declined to testify at trial, Dailey
testified at the evidentiary hearing, for the first tine in
court, that he left with Pearcy about 2:20 a.m and returned
about 3:30 a.m wth his pants wet. (PCR V3/307-308) At trial,
Shaw testified that he made the phone call to Betty M ngus after
being driven to the phone by Pearcy and Shelley. Shaw t hen
wal ked hone and spoke with Bailey and went to sleep wthout
seeing Dailey until Dailey and Pearcy returned about an hour
| ater. Dailey's pants were wet, he was carrying a bundle and
possi bly wearing no shoes. (R V8/997-998, 1004-1007) At trial,
when the prosecutor asked Shaw whether Pearcy and Shelley may
have returned for Dailey, the defense objected that it was
conjecture. At trial, Shaw agreed he did not know. (R V38/1008-
1009)

Shaw s testinony at the post-conviction hearing was that he
awoke sonetine after his return from the phone call to find
Pearcy returning, getting Dailey and the two of them |eaving
together before they both returned one hour or one hour and a
half later wth Dailey’'s pants wet. Significantly, both

Dailey’s and Shaw s evidentiary hearing testinony still placed
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Dailey with Pearcy for at least an hour during the tinme the
medi cal examiner estimated as the victims tinme of death.'?

At trial, Gayle admtted that she did not know whether
Dailey was in his bedroom when Pearcy and Shelley left. (R
V8/958- 959, 969, 971-973, 975-976) On cross-exam nation, Gyle
answered that Jack [Pearcy] and Jim [Dailey] left with Shelley
and had left together. (R V8/ 977-978) Gayle also said she
beli eved they had cone back one tine prior to the final tine,
but then also said they returned only once. (R V8/977-978) On
redirect, when Gayl e was asked again whether she saw Dailey cone
back before returning with wet pants, Gayle Bailey said, “He
went back in the bedroom” (R V8/982-983) Thereafter, Gayle
said that Dailey and Pearcy were always together when she saw
them (R V8/985)

The phone records would not have inpeached Gayle Bailey’'s

testi nony because she admtted at trial that she did not know

12 The Indictrment (R V1/7-8) alleged that the preneditated nurder
occurred between May 5 and May 6, 1985. Trial wtness, Jay
Hoff, the bridge tender at the Indian Rocks Bridge on Route 688,
spotted the victinms body in the water about 8:20 a.m on My 6,
1985. (R W6/ 759-761) The nedical exam ner estimated the tinme of
death as occurring between 1:30 to 3:30 a.m on My 6, 1985. (R
V7/846-850) The victims body was conpletely nude and displ ayed
31 stab wounds and 17 other cutting, pricking or slicing wounds,
to her face, back of the head, back, hands and arns, evidence of
choking and battery. It was the worst defensive wounds to hands
and arns that the nedical examner had seen. Although the stab
wounds to the back and neck could have caused her death, the
victimdied of drowing. (R V7/853-855, 864-868, 870, 873-877)
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what tine she and the others returned fromthe disco; and, with

two calls to Kansas that night, it is nere speculation that
showng her the tine of the call could have refreshed her
menory, and that Shaw s phone call necessarily was after she
returned, rather than before as she testified. Nor could tria

counsel be said to be ineffective for failing to show her the
phone record in light of miley s evidentiary hearing testinony
which admttedly placed him with Pearcy during the tine
established as the tinme of the nurder. At trial, defense
counsel argued Bailey's lack of credibility on this issue in his
cl osing argunent. (R V10/1234, 1237-1238, 1241)

In the rebuttal closing, defense counsel also noted the
di screpancy in Bailey and Shaw s testinony as to when Dailey
| eft and proposed the scenario that Pearcy [alone] “had cone
back to the house and picked up Janes Dailey during the course
of the evening.” (R V10/1289-1291) However, at the tinme of
Dailey's trial, defense counsel were aware that Pearcy’s
statenent to his own counsel and the State Attorney’'s Ofice of
June 19, 1985, confirned that Pearcy and Shelley returned to the
house and picked up Dailey. Court’s evidentiary ex. 1. Dailey’'s
experienced defense attorneys were not ineffective in failing to
introduce the records of Shaw s phone calls to Kansas as

attenpted i npeachnent of Gayle s admittedly uncertain testinony.
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Failure to Adequately Cross- Exam ne and | npeach Paul Skal ni k

This I AC sub-claimis procedurally barred. Dailey did not
present any argunent, at all, in support of his claimthat trial
counsel was ineffective in allegedly failing to cross-exam ne
Skal ni k about the “facts and circunstances of his pending
charges.” (See Initial Brief at 81).

Assum ng, arguendo, that this IAC/ guilt phase claim is
properly before this Court, which the State does not concede and
specifically disputes, it is wthout nmerit. At the evidentiary
heari ng, the defendant’s co-counsel, Janes Denhardt, testified
that he conducted the cross-examnation of Skalnik; that he' d
read Skal nik’s deposition and discussed the cross-exam nation
with Dailey and with his partner, defense counsel Andringa; that
he was well-prepared; that their strategy was to discredit
Skal nik, and they felt that it went well and that points had
been nmade fromthe cross-exam nation. (PCR V4/528-534)

Paul Skalnik was one of three inmtes who testified to
adm ssions made to them by Dailey of commtting the nurder of
Shel | ey Boggi o. On direct appeal, this Court found substanti al
evidence of Dailey’'s guilt, and harmess error in the trial
court’s refusal to allow defense counsel to question inmate

Skal ni k concerning the specifics of charges pending against him

Dailey I, 594 So. 2d at 256, n.2. The direct appeal record
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shows that both the State and defense counsel did nake the jury
aware of the nature of Skalnik’s crimnal charges. Def ense
counsel brought out that Skalnik had been a police officer,
sworn to tell the truth, and after that Skal nik becane a thief.
Skalnik testified at Dailey's trial that he had a greed for
noney, and that all his crines involved dishonesty. Def ense
counsel asked Skal nik what charges he had pending and Skal nik
answered that they were two grand theft charges and a violation
of parole. At trial, defense counsel had Skal nik specify that
one was a second degree grand theft punishable by fifteen years
in prison and the other was punishable by five years, and that
Skal ni k had served 42 nonths of the 5 year sentence for which he
was on parole. (R V9/1107-1108, 1154-55) Skal nik testified at
trial that he faced twenty years on the pending grand theft
charges. (R V9/1107-1108) Defense counsel also made the jurors
aware that Skalnik testified in five to six nurder cases and
gave testinony in up to three other cases, and had assisted in
thirty defendants being sentenced to prison. (R V9/ 1156-1158)
Despite defense counsel’s questioning Skal ni k about his notives
for testifying to receive a deal, Skalnik insisted he had never
received any deal. (R \O/1158-1159) According to Skal nik, |aw
enforcement was in his blood from his having been a police

officer and it was difficult for himto see jail inmates think
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they could beat the system (R \W/1157) At the post-conviction
hearing, Skalnik confirnmed that he’d received nothing from the
State for his cooperation. (PCR V4/443-446, 455-456)

Further, as to the newspaper articles claim Dailey s post-
conviction notion alleged that trial counsel was ineffective in
failing to use the testinony of Mchael Sorrentino [Sorrention]
and Janes Wight to allegedly inpeach testinony of Detective
Hal | i day and Paul Skal ni k. Dailey’s notion alleged that these
W tnesses were approached by Detective Halliday prior to
Dailey's trial and shown newspaper articles about the victins
death, and that “this testinony would have shown the jury that
Detective Halliday was attenpting to suggest facts to potentia
wi tnesses,” and “debilitated the credibility of Paul Skalnik's
statenent that his information about the crime came from M.
Dailey.” Dailey did not call either Wight or Sorrentino at the
evidentiary hearing and abandoned this sub-claim However, even
if Detective Halliday had shown M chael Sorrentino and Janes
Wi ght newspaper articles, it would not show that Paul Skal nik’s
facts were not from his discussions with Pearcy and Dailey.
Moreover, Skalnik did not get any newspapers at the Pinellas
County Jail and he did not recall reading any at the time. (PCR
V4/ 481- 482) Dailey’s post-conviction claim is procedurally

barred and fails for |lack of proof.
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Failure to Have Defendant Testify

Lastly, Dailey stated that he did not testify at trial
because he was talked out of it by his nother and ex-w fe, who
told himwhen they visited himat jail that he should listen to
his attorney. H s attorney told Dailey that his version of how
his pants got wet would not be beneficial to the defense. (PCR
V3/ 328- 330) Def ense counsel Andringa discussed with Dailey,
both before and during trial, whether Dailey would testify and
the decision was made that he would not. M. Andringa told
Dailey that his version |acked credibility and would not wvell-
serve their defense. Def ense counsel was concerned with trying
to maintain credibility with the jury. (PCR V3/408-411)

Def ense counsel Andringa’s testinony established that the
decision not to have Dailey testify at trial was a tactical one,
made with Dailey after repeated consultation. Dailey admtted
that it was his decision, but claimed that he was talked into
it. However, on cross-examnation at the post-conviction
hearing, Dailey admtted that he agreed, after an overnight
recess at trial, that he would not testify and that he had
passed notes to Pearcy that he was not going to testify at
trial. (PCR V3/332-333)

Additionally, the record shows that Dailey, hinmself, was

conducting research in the jail law library in Decenber 1986,
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concerning his decision of whether he would take the stand in
his owm trial (R V3/387-388, 394-396, V4/430432), and sending
notes and nessages to Pearcy that he would not be testifying in
his own trial. (R V9/1057, V12/1476; R V9/1066) (State's Ex. 28,
mar ked for identification, signed “Partners Jim?")

Dai | ey has not established that trial counsel’s advice was
not a reasonable tactical decision to which he agreed at the

time of trial. See, Shere v. State, 742 So. 2d 215, 222 (Fla.

1999). Strategic decisions do not constitute ineffective
assi stance of counsel if alternative courses have been
considered and rejected and counsel's decision was reasonable

under the norms of professional conduct. See, Brown v. State,

894 So. 2d 137, 147 (Fla. 2004). Dailey’'s conplaint is, in
reality, a mere disagreement with the trial tactics of defense
counsel at the tinme of trial. However, collateral counsel’s
hi ndsi ght di sagreenent does not establish ineffective assistance

on a strategic decision. See, Carroll v. State, 815 So. 2d 601,

616 (Fla. 2002). At the tinme of trial, defense counsel
consulted with Dailey, advised Dailey that his Frisbee story was
not credible, and Dailey personally elected not to testify.
Dailey’s IACfailure to testify claim is neritless. See,

Florida v. N xon, 543 U S 175 (2004); Morris v. State, 2006

Fla. LEXIS 652 (Fla. 2006).
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirmed.
Respectfully subm tted,
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