I N THE SUPREME COURT OF FLORI DA

W LLI AM VAN POYCK,
Appel | ant,
V.

STATE OF FLORI DA

Appel | ee.

Case No. SC 05-1513

Circuit Court Case Nos.
87-CF006736 A02 and
88-CF011116 A02

N N N N N N N N N N N

BMWKE\ 5886868. 2

REPLY BRI EF OF APPELLANT

Subm tted by:

Benjami n B. Brown

Fl orida Bar No. 13290
Quarles & Brady LLP

1395 Pant her Lane, Suite 300
Napl es, FL 34109-7874

(239) 262-5959

Jeffrey O Davis

W sconsin Bar No. 1011425
Lauri A Rollings

W sconsin Bar No. 1049543
Quarl es & Brady LLP

411 East W sconsin Avenue
M | waukee, W 53202-4497
(414) 277-5000



TABLE OF CONTENTS

Page

| SSUE PRESENTED FOR REVIEW . . . .. .. .. . . 1

THI' S COURT SHOULD RECONSI DER | TS PRI OR HOLDI NG ON

THE TRI GGERMAN | SSUE I N LIGHT OF I TS OMN

PRECEDENTS AND THE U. S. SUPREME COURT' S HOLDI NG

I N BRADSHAW V. STUMPF. . . . .. e 1
INTRODUCTT ON . . .. e e e e e e e e 1
ARGUMENT . . . 2
CERTI FI CATE OF SERVI CE . ... .. . . e 9
CERTI FI CATE OF COVPLIANCE. . . . ... . e 10



l. | SSUE PRESENTED FOR REVI EW

TH' S COURT SHOULD RECONSI DER I TS PRI OR HOLDI NG ON THE
TRI GGERVAN | SSUE IN LI GHT OF I TS OAWN PRECEDENTS AND
THE U.S. SUPREME COURT' S HOLDI NG | N BRADSHAW V.
STUMPF.

1. | NTRODUCTI ON

Van Poyck was sentenced to death by a jury and trial judge
whose sentence and order expressed the belief that Van Poyck was
the actual killer of a prison guard during an aborted attenpt to
free a friend froma prison van. Van Poyck has now produced an
affidavit from a witness stating that Van Poyck's co-defendant,
Frank Valdes (who is now deceased), confessed to being the
actual killer. No evidentiary hearing concerning the nerits of
this claim has ever been conducted; instead, the claim was
di sm ssed because of a legal finding that Van Poyck's status as
the actual killer would have nmade no difference to the
sent encer .

As previously noted in Van Poyck's initial brief, a simlar
issue was raised in a previous notion filed by Van Poyck to
obtain post-conviction DNA testing under Florida Statute 3.853.
Van Poyck v. State, 908 So.2d 326 (Fla. 2005). That notion was
pending before this Court at the tinme that this notion was
filed. Md at the tinme of Van Poyck's initial brief to this
Court, the denial of that Mtion was still before the U S.

Suprene Court.



Unfortunately, the U S. Supreme Court has declined review
of the DNA notion, and we concede that the reasoning behind this
Court's denial of the DNA notion is equally applicable to this
noti on. Nonet hel ess, we further submt that relief is warranted
in this case because the U S. Suprene Court's intervening
decision in Bradshaw v. Stunpf, 125 S. Q. 2398 (2005 as well
as this Court's prior jurisprudence, makes clear that this
Court's "reasonable probability" analysis was in error.

[11. ARGUMENT

This Court previously ruled that, as a matter of |[aw,
there was no "reasonabl e probability" that Van Poyck's status as
a triggerman would meke a difference to his sentence. As
further described in our initial brief, this reasoning is belied
by a recent U S. Suprene court decision, Bradshaw v. Stunpf, 125
S. Ct. 2398 (2005).

The State argues that Bradshaw is distinguishable because
(1) the prosecution in that case took inconsistent positions
regarding the shooter's identity at the separate trials of
Stunpf and his co-defendant, and (2) the lower courts in that

case did not address the inpact of new evidence that the

petitioner was not the triggerman. (State's Brief, p. 15, n.
2.)

These distinctions mss the point. The crucial holding in
Bradshaw is the effect of the error -- the issue addressed by

BMWKE\ 5886868. 2 2



this Court's reasonable probability analysis -- not the error
itself. On this issue, Bradshaw is directly on point, and nakes
clear that this Court's prior analysis was incorrect:

"The prosecutor's use of al | egedl y

i nconsi stent theories may have a nore direct

ef f ect on [the petitioner's] sent ence,

however, for it is at |east arguable that

t he sentencing panel's concl usion about [the

petitioner's] principal role in the offense

was mat eri al to its sent enci ng

determ nation."

Bradshaw, 125 S.Ct. at 2407-08. Consequently, the Court
acknowl edged that a sentencer's false belief that a defendant
was the triggerman may have a "material" inpact on the sentence.?

Here, Van Poyck's sentencers clearly believed that Van
Poyck was the triggerman, and it is therefore "at |east
arguable” that this false belief "was material to [the]
sentencing determ nation."” Put anot her way, Bradshaw directly
undermines this Court's prior determ nation that the inpact of
whet her a capital defendant was the person who killed the victim

can ever be deenmed legally irrelevant to a sentencing

det er m nati on

! The circunstances of Bradshaw make it all the nore relevant to
this case. |In Bradshaw, the defendant had intentionally broken
into the hone of the victimwth an acconplice, shot one famly
menber in the head, tw ce, though not fatally, and then lied to
pol i ce about his involvenment, until he |l earned that the famly
menber he shot had survived. Despite these facts, the U. S
Suprene Court remanded for further proceedings in light of the
possible materiality of the triggerman i ssue on the death

sent ence.
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Bradshaw puts the inprimatur of a U S. Suprenme Court-
i nposed Constitutional standard on what we know (as Justice
Anstead pointed out in dissent, Van Poyck, supra 908 So.2d at
3310 (Anstead, J. dissenting)) as a matter of common sense. O
course it is inportant to a sentencer which of two defendants
pul led the trigger, especially when (1) one of the defendants
clains that he did not see the hom cide occur and had no desire
that it occur and (2) the jury and trial court had obviously
rejected that version of events, in finding that he was the
actual killer.

That there indeed is a "reasonable probability" of a
different outcone when the sentencer knows the truth about the
hom cide is further borne out by enpirical data concerning non-
triggerman defendants. See, e.g., St ephen  P. Gar vey,
Aggravation and Mtigation in capital cases: VWhat Do Jurors
Think? 98 Colum L. Rev. 1538, 1566 (1998) ("[S]Jupport for the
death penalty in public opinion polls drops from 70-76% when
respondents are asked whether or not they support the death
penalty in the abstract to 25-29% when they are asked whether
they support the death penalty for a defendant who was '[o]nly
an acconplice to the killing.""). This nationw de data is at
least as valid in Florida as el sewhere. Florida juries rarely
recormend a death sentence for a defendant who was not hinself

the triggerman; did not hire or solicit sonmeone to kill a
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victim and did not engage in a schene specifically designed to
kill. A review of the factual circunstances underlying the
convictions of the 372 Florida inmtes currently on death row
reveals that only 62 of these inmates were sentenced to death
based, either in whole or in part, on convictions for felony
mur der . See Florida Dep't of Corrections, "Death Row Roster."?
O the 62 inmates on death row for felony nurder convictions, 53
physi cally caused another's death in the comm ssion of a felony.

See Appendix A, infra. Anot her eight of these inmates either

ordered their acconplices to commt nurder or expressed a
specific intention of killing witnesses prior to their crines.

See appendix B, infra. 1In only one instance was the conviction
that led to the death sentence not based on evidence presented
at trial that the defendant had either killed or wantonly
directed or planned an intentional killing during the course of

t he underlying felony.

2 The roster is available at

http://ww. dc.state.fl.us/activei nmat es/ deat hr owr ost er. asp.
Petitioner's name is not included on this roster, presumably
because he is currently being held at a facility in Virginia and
is not in custody of the Florida Departnent of Corrections.
Because M. Van Poyck's guilt- and penalty-phase trial took

pl ace before a Florida jury, the sentencing patterns of juries
in Florida, not Virginia, are nostly directly pertinent here.
In any case, if Virginia |law applied, M. Van Poyck woul d
plainly not be death-eligible as a non-triggerman. See Hancock
v. Commonweal th, 407 S.E. 2d 301, 307 (Va. Ct. App. 1991).

BMWKE\ 5886868. 2 5



A closer review of this |lone exception, however ,
denonstrates that it is no exception at all. As reported in
Pearce v. State, 880 So.2d 561 (Fla. 2004), innmate Faunce Pearce
was involved in the murder of a teenage boy and the attenpted
murder of a second after the teenagers failed to purchase drugs
that Pearce ordered themto buy for him After holding the boys
hostage, and forcing one of them to perform oral sex on him
Pearce and three friends drove the two boys to a renote
| ocation, where Pearce ordered one of the boys out of the truck
and ordered one of his friends to "' break [the boy's] jaw " or
""pop him in the jaw.." Id. at 566. Pearce's acconplice
i nstead shot the boy and announced (though ni stakenly) to Pearce
that he had killed him Pearce then drove the truck another 200
yards and ordered the second boy out of the car, at which point
one of Pearce's acconplices shot and killed the second boy.
Al t hough he did not expressly order his acconplice to kill the
second boy, Pearce was the instigator of a crime in which
killing was an essential conponent. In light of the rmurderous
shooting of the first boy just nonments wearlier, Pearce's
ordering the second boy out of the truck could have been viewed
by the jury as nothing |l ess than an order to kill.

No conparabl e evidence was presented to the jury in M. Van
Poyck's case. Although M. Van Poyck and Val des were both arned

when they attenpted to carry out the escape, killing was in no
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way an essential conponent or purpose of the plan, nor did the
State present any evidence either that M. Van Poyck planned, or
knew in advance that Valdes intended, to kill anyone during the
course of the felony.® Instead, the State relied entirely on
i nconcl usive eye-witness testinony that, as the Florida Suprene
Court previously held, was insufficient as a matter of law to
prove that M. Van Poyck was the triggernman. Van Poyck v.
State, 564 So.2d 1066 (Fla. 1990). In short -- with M. Van
Poyck' s conviction for preneditated nurder having been
overturned, and no legitimte evidentiary proof in the record
that he actually killed anyone -- M. Van Poyck's death sentence
now stands alone as a disturbing exception anong Florida's
current death-row popul ation.

This Court now has a chance -- perhaps the last one it wll

have -- to correct what can only be characterized as an

® To date, this Court's only basis for denying Van Poyck the
benefit of this principal is that the circunstances of this case
involved a "nurder of a prison guard in a brutal armed attack
pl anned by Van Poyck." Van Poyck, supra, 908 So.2d at 330. But
if Van Poyck did not conmmt the killing and did not see it
occur, it is hard to fathom how the degree of his culpability as
a non-triggerman can be assessed by this Court as a matter of
| aw. Mor eover, other circunstances pointed to by the State -
nanely the testinmony from the surviving guard, Stephen Turner

that Van Poyck pulled the trigger of the nmurder weapon and that

he heard a "click" - would be totally underm ned by the newy
di scovered evidence that Van Poyck never had the nurder weapon
at all. Combined wth Turner's later admssion at the

subsequent trial of James O Brien that the chanber of the gun
pointed at him was open, it certainly cannot be said that, as a
matter of law, this alleged incident would, beyond any
reasonabl e probability, give rise to a death sentence.
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anomal ous result: Van Poyck was sentenced to death by a jury
and trial court operating under a materially and denonstrably

fal se set of facts concerning his role in the hom cide

In the final analysis, then, Bradshaw sinply confirnms in

the context of a triggerman issue, the |ongstanding principal

that a death sentence nust be based on an "individualized
consideration" in order to pass constitutional nuster. See,
e.g., Lockett v. OChio, 438 U S. 586, 605 (1978). No such

i ndividualized determnation exists where the sentencer s
relying on a false belief as to the defendant's status as the
killer. Consequently, we enphatically wurge the Court to
reconsider its prior holding in the DNA decision in deciding
whet her Van Poyck's claim of newy discovered evidence warrants
an evidentiary hearing. Upon reconsideration, we would ask that
the Court reverse and remand this matter to the trial court for
a hearing on the newly discovered evidence and, assunming it is
found credible, further proceedings.
Dated this __ day of My, 2006.

Respectful ly subm tted

Benjam n B. Brown

Fl ori da Bar No. 13290
Quarles & Brady LLP

1395 Pant her Lane, Suite 300
Napl es, FL 34109-7874

(239) 262-5959
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I'V. CERTIFI CATE O SERVI CE

| hereby certify that a true and correct copy of the
foregoing Reply Brief of Appellant has been furnished to:

Celia Terenzio

Seni or Assistant Attorney Genera
Departnent of Legal Affairs

1515 North Flagler Drive

Sui te 900

West Pal m Beach, FL 33401

on this __ day of My, 2006, by U S. Mil.
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V. CERTI FI CATE OF COVPLI| ANCE

| hereby certify that this Reply Brief of Appellant was
generated in Courier New 12 point font, which conplies with the

font requirenments of Florida Rule of Appellate Procedure 9.210.
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