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ARGUMENT 1:

REPLYI NG TO ANSWER TO THE | AC PENALTY PHASE CLAI M

In a recent case, Burns v. State of Florida, No. SC01-

166 (Fla. 2006, this Court considered an allegation of
i neffective assistance of counsel partially procedurally
and factually anal ogous to the instant case, particularly
on the issue of counsel’s failure to present the testinony
of a mental-health expert at a re-sentencing, although such
a presentation had been nmade at the initial penalty-phase.
Al t hough this Court denied M. Burns prayer for
relief, Burns is instructive to a consideration of the
gquality of counsel’s conduct in considering whether to
present a nental-health expert. Inportantly, the quality of
counsel s conduct can be anal yzed in conparison with the
action, and inaction, of counsel in the instant case, and,
thus, Burns is illustrative in considering the question of
whet her Appellant’s counsel did, in fact, breach the “norns

of professional conduct.” Occhicone v. State, 768 So.

1037, 1048 (Fla. 2000); Strickland v. Washington, 466 U. S.

668 (1984).
I n Burns, the re-sentencing record reveal s that
counsel considered calling the nental -health expert at both

the re-sentencing trial and at the subsequent Spencer



hearing. Burns v. State, No. SCO0l1l-166 at 8;. Spencer V.

State, 615 So. 2d 688 (Fla. 1993)

Fromthe testinony by M. Burns’ counsel, it is
apparent that, during post-conviction procedures, counsel
remai ned in touch with several experts, including a nental -
heal th expert, and, hence, was actively considering calling
a nental - health expert thoughout the litigation. Hence,
the flux of his thinking reflects the flux of a trial, his
preparation mani fest in his engagenent.

Further, the Burns Court notes that, although counsel
ultimately did not present any testinony on statutory
ment al - health mtigation, the defense did present over
thirty witnesses, nostly friends and famly. Burns v.
State, SC01-166 at 9. Those w tnesses presented extensive
non-statutory mtigation. 1d. at 9-10

The Burns defense al so presented an expert soci ol ogi st
on the ability of M. Burns to adjust to confinenent and on
future dangerousness. |d at 10. Lastly, at the Burns
evidentiary hearing, Dr. Dee, who incidentially also
testified for M. Derrick, testified that the statutory
mental -health mtigation were applicable. 1d at 13-14.

In affirmng the hearing court’s denial of M. Burns’
claim this Court noted that the | ower court’s finding was

supported by the transcript of the record, which indicated



that trial counsel ultimately rejected the idea of calling
a mental-health expert. Id. at 14. This Court, thus,
seemed to be enphasi zing the inportant aspect of counsel’s

consideration in the context of a conplete, coherent trial

strategy involving calling, or not calling, the expert.

In Rutherford v. State, 727 So. 2d 216, 223, this

Court enphasi zed that counsel “was aware” of possible
mental mtigation but made a strategi c decision not to use

it. Rutherford v. State, 727 So. 2d at 223. Thus, as the

Burns Court noted, it is counsel’s awareness of the

potential mtigation, born of an extensive investigation,

t hat distinguishes Burns froma case like Hldwin v. State,

654 So. 2d 107, 109 (Fla. 1995) (penalty phase counsel was
i neffective because he “failed to unearth a | arge anount of
mtigating evidence.”) Burns, SCO01-166 at 15-16 N. 10.

In its Answer Brief, the State argues that Attorney
Kester relied on a report by Nancy Sinon, generated prior
to the first trial in response to a letter fromthe
defense, and that that report determ ned that she didn't
want to use Ms. Sinon. State’'s Answer Brief pp 36-38.
Kester’s review of this skinmpy report, coupled with a
statenent by M. Derrick during their initial neeting that
he wanted to “go positive,” conprises the totality of the

investigation. The State argues that Attorney Kester “took



one |l ook” at Dr. Sinon’s report and knew why the defense
didn't call her in the first trial. Answer Brief p. 37.
Just one | ook, as the extent of a penalty phase nental-
health mtigation query, certainly falls far short of what
this Court contenplates in Burns.

Surely, M. Derrick’s conviction of this crime, his
background of horrible deprivation and abuse, and the years
of state-place pedophilia visited upon hi mwoul d suggest
that a nore thorough inquiry into M. Derrick’s nental-
heal th woul d be required.

Appel | ee relies upon non-record suppositions about
anti -social personality disorder, the defendant’s
contention of innocence (despite the upheld conviction),
and the report’s alleged “negation” of statutory nental -
health mtigation (which the report did not specifically
address) to try to inflate the weightiness of this early,
bri ef eval uation generated pursuant to a pro-forma request
from def ense counsel. To justify counsel’s failure to
perform an investigation which pales in conparison to that
this Court concluded it could rely on in Burns, Appellee
has inflated both the intent and content of the report

Finally, although Appellee argues that “the primry
value of Dr. Dee’s testinony was that of a non-statutory

mtigation,” the doctor’s actual testinmony is far nore



conpelling. Answer Brief p. 25; Initial Brief p. 43,

citing PCR 940-941. Specifically, M. Derrick, Dr. Dee
testified, would have difficulty conformng his conduct to
the dictates of the | aw because of his extreme inpulsivity.
Id. Thus, he found that both nental -health mtigators
applied and woul d have so testified in 1991. (PCR 941)

Al t hough Appel | ee now argues that post-conviction
counsel nerely disagrees with trial counsel’s strategic
deci sions, Answer Brief p. 26, it is trial counsel’s
failure to investigate and prepare, so that counsel’s
actions and inactions can truly be called either
“strategic” or “decisive, that is npst egregious.”

In Wggins v. Smth, 539 U S. 510 (2003) trial counsel

argued that the decision not to present mtigating evidence
was tactical because of an alternative guilty-phase

strategy. Wgqggins v. U S., 539 U S at 521. The Suprene

Court responded that the focus nust be on the
reasonabl eness of the investigation supporting the decision
on the introduction of mtigation. [1d. at 522-523. In
Wggi ns, the Court concluded, counsel’s failure to
investigate did not result fromreasoned strategic
judgnent. Id.

Appel | ee argues that counsel had no viable statutory,

or non-statutory, mtigation to present via a nental-health



expert in 1988. Answer Brief p. 39. However, even
assum ng arguendo that this is true, the insinuation that
this would relieve counsel of the burden to investigate to
prepare for the new sentencing trial is not supported by
citation to the record by logic. Appellee’ s reliance on
t he reasonabl eness of prior counsel’s performance is
i napposite to the issue at hand. See, Answer Brief pp. 39-
40. Appel |l ee goes into depth about what prior counsel did
and repeats that M. Derrick maintained that he was
i nnocent but has little to say regardi ng what counsel at
the re-sentencing actually did to investigate or prepare
for the trial.

The deci sion counsel nade, “to present Derrick as a
good, hel pful person rather than including that he had an

al coholic nother and a sexually, abusive older friend,

achi eved nore success. Answer Brief p. 42 (e.a.). However,
there is no evidence in the record that such a choice was
necessary. Further, the description of M. Derrick’s
custodi an as a “sexually abusive older friend” is
outrageously i naccurate! Unfortunately, the State chooses
to describe the pedophile it placed M. Derrick in the
custody of in msleading terns. In this ludicrously white-
washed phraseol ogy, there is the horrible inplication that

M. Derrick, a 13-year old boy, was conplicit in this



sexual crime, and even that he enjoyed it — hence “friend.”
The underlying suggestion, that this could be sold to a
jury to constitute a negative “ungood” characteristic of
M. Derrick, is not supportable.

In fact, trial counsel had no choice to nake between
good and bad Derrick. There is not anything “bad” in M.
Derrick because he had an al coholic nother, and he was the
victim not the perpetrator, of the sexual abuse. The
pedophi l e, sodom te, and rapist was not his “older friend.”
Appel l ee’ s inplication of conspiracy, acqui escence, or
conplicity is shameful, and the attribution of a good
Derrick strategy to the one-vote difference in jury
recommendati ons or to the non-existent strategy of keeping
the nost powerful mtigation inmagi nable away fromthe jury
is as baseless as holding a child victimresponsible for
his adult victimzer’s degeneracy. Such an “he liked it”
argunent has no support in the record, and Appellee’ s and
trial counsel’s contention, that she nmade an el ection
bet ween a good Derrick and a bad Derrick is a canard unfit
to qualify as strategy.

The horrendous abuse M. Derrick suffered at hone,
conpounded terribly by the state’s efforts to aneliorate
it, could have easily been presented along with the good

Derrick evidence Appellee seens to applaud so heartily.

10



The cl oseness of the jury votes establishes that the
presentation to the jury of a true picture of the young man
whose |ife and death were in their hands, while requiring
nore investigation and preparation than counsel invested,
woul d I'i kely have resulted in alife recommendation for M.

Derri ck.

11



ARGUMENT | |

REPLYI NG TO THE ANSWER TO CLAI M5 SUWARI LY DENI ED

Appellant will reply on the argunents set forth in his

Initial Brief in reply to Appellee’ s Answer.
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CONCLUSI ON_ AND RELI EF SOUGHT

Based on the foregoing, Appellant prays that this
Court reverse the lower court and remand this case for
a hearing on the summarily denied clains and, if

necessary, for a new penalty-phase trial.
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