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STATEMENT OF THE CASE AND FACTS

A. Procedural History

On August 26, 1997, Guerry Wayne Hertz, Jason Brice Looney,
and Jimry Dewayne Denpsey were indicted for the first-degree
murders of Mel anie King and Robin Keith Spears, commtted on the
27th day of July, 1997, in Wakulla County, Florida. They were
also indicted for burglary of a dwelling while arned, arned
robbery with a firearm arson of a dwelling and use of a firearm
during the comm ssion of a felony. (R 1-3).1 Pursuant to Rule
3.202, Florida Rules of Crimnal Procedure, the defense was
notified on August 27, 1997, that the State intended to seek the

deat h penalty agai nst the aforenamed defendants. (Rl 14).

Pretrial, a series of nptions were filed.? on April 7,
1999, a hearing was held on Hertz: notion to determne his
conpetency to stand trial (RIlIl 216-475). Jury selection and
the trial commenced Novenmber 29, 1999, and concl uded on Decenber

9, 1999, with a jury convicting Guerry Hertz and Jason Looney of

1 “R refers to the original record on appeal and “PCR’
refers to the postconviction record on appeal.

> Motions to sever the cases; to preclude the State from
i ntroduci ng evidence relating to events that occurred in Daytona
Beach regarding this case; and a plethora of challenges to the
i nposition of the death sentence, as well as aggravating factors
and a request to declare Section 922.10, Florida Statutes, as
unconsti tutional .



first-degree nmurder of Melanie King and Robin Keith Spears;
guilty of burglary of a dwelling while armed with a firearm
guilty of arned robbery with a firearm gqguilty of arson of a
dwel ling; and guilty of use of a firearmin the conmm ssion of a
f el ony. (RXVI1Il 2177-2180). The penalty phase of the
proceedi ngs was held on Decenmber 9, 1999 (RXVIII-X X 2200-2416).

By a mpjority vote of 10-2, for each nurder, the jury
recommended and advised that the death penalty be inposed
agai nst Guerry Wayne Hertz and Jason Brice Looney. (RXIX 2415-
2416; R 189, 190).

Sentenci ng was held February 18, 2000, at which tinme the
trial court, in concurring with the jury:=s recomendation that
the death penalty be inmposed, prepared a sentencing order,
setting forth the aggravating and mtigating circunstances
f ound. (RI'l 281-290). As to Jason Brice Looney, the tria
court found as aggravating factors that (1) Looney was
previously convicted of another capital felony or of a felony
involving the wuse or threat of violence to the person
(aggravated battery in Volusia County, Florida); (2) the capital
felony was committed while Looney was engaged in the conmm ssion
of a burglary, arson and robbery; (3) the capital felony was
commtted for the purpose of avoiding or preventing a |awf ul

arrest or effecting an escape from custody (the defendants



di scussed and deternined that they would | eave no w tnesses);
(4) the crime was comm tted for financial or pecuniary gain (the
court nmerged this aggravating factor with the capital felony was
commtted during the course of a burglary, arson or robbery);
(5) the nmurder was especially heinous, atrocious or cruel, and
(6) the murder was cold, calculated and preneditated w thout any
pretense of nmoral or legal justification (RII 281-286); Looney
v. State, 803 So.2d 656, 682 (Fla. 2001).

In mtigation, the trial court found: (1) Looney:s age of
twenty (20) which was given only noderate weight; (2) as to al
ot her non-statutory mtigation, (a) Looney:s difficult chil dhood
was given significant weight; (b) Looney had no significant
crimnal history or no history of violence and the fact that he
posed no problens since being incarcerated was given narginal
wei ght; (c) Looney was renorseful was given noderate wei ght; (d)
the fact that society would be adequately protected if he were
to be given a life sentence without the possibility of parole
was entitled to little weight, and (e) the fact that a co-
def endant, Denpsey, received a |life sentence follow ng a plea,
was given significant weight and substantially considered by the
trial court. (RIl 287-290).

On appeal, the Florida Suprene Court, in Looney v. State,

803 So.2d 656 (Fla. 2001), affirnmed the judgnents and sentences



entered.® Looney filed a petition for wit of certiorari in the
Unites States Supreme Court which was subsequently denied in

Looney v. Florida, 536 U S. 963 (2002) (Ring/Apprendi issue).

B. Facts of the Case
John Gunn, a |aw enforcenent investigator with the State
Fire Marshall=s Office in Tallahassee, Florida, testified that
the kind of damage that was done by the fire does not happen
unl ess an accelerant is used. (RXI'l'l 1628). Mor eover, since
fire travels upward normally, the pattern that was shown in the
trailer of running throughout the house was al so consistent with

an accel erant being used. (RXI'l'l 1629-1630). Revi ewi ng the

® Looney clainmed: (1) The trial court inproperly excused

for cause a venire nenber whose opposition to the death penalty
did not prevent or substantially inpair her ability to perform
her obligations as a juror; (2) the details of the collateral
crimes in Volusia county becane a feature of the trial causing
prejudi ce that substantially outwei ghed the probative val ue of
t he evidence; (3) the trial court erred by admtting gruesone
phot ographs of the bodies at the crinme scene and the autopsy;
(4) the trial court erred by refusing to grant a mstrial after
the State's witness testified about the hearsay statenent by a
non-testifying codefendant which incrimnated Looney; (5) the
evidence was insufficient as a matter of law to sustain the
convictions; (6) the trial court erred in denying the defense
nmotion to require a wunaninmous verdict; (7) the statute
authorizing the adm ssion of victim inpact evidence is an
unconstitutional usurpation of the Court's rul e-nmaking authority
under article V, section 2, of the Florida Constitution, making
t he adm ssion of such testinony unconstitutional and reversible
error; (8) four of the seven aggravating factors upon which the
jury was instructed and which the trial court found are legally
i nappl i cable and their consideration was not harm ess error; and
(9) the death sentence in this case is disproportionate.



pi ctures, in particular Statess Exhibit #1-C, M. Gunn was able
to denonstrate where the accel erant was used (RXII1 1633-1634),
whi ch was around the base of the bed and on the victims
cl ot hi ng. (RXI'l'l  1634-1636, 1639-1641). Li kewi se, Ron
McCardl e, an inspector with the State Fire Marshall:=:s O fice,
observed that there was extensive fire in the nobile home based
on the use of an incendiary, having nultiple origins. (RXI'I

1642-1644). The fire was set in three different areas and the

nature of the fire was consistent with a flammble 1|iquid
pattern. It took fifteen to forty mnutes for the trailer to
bur n. (RXI'l'l 1645-1646). Testimony from James Carver, a

chem st from the State Fire Marshall:=s Office, reflected that
clothing found in the Mustang and clothing worn by the victins
contained a nmedium petroleum distillate, turpentine and
gasoline. (RXIV 1661-1673).

During the testinony of Officer Shaun Rooney, a Daytona
Beach Shores police officer, Hertz: counsel objected to any
evi dence being presented regarding the car chase and subsequent
capture of Hertz and his co-defendants Looney and Denpsey. (RXV
1727-1728). The trial court denied the objection finding that
evidence with regard to what transpired in Daytona was rel evant

to show the circunstances of flight. (RXV 1729).



Cat heri ne Watson testified that Hertz, her nephew, showed up
at her honme sonetinme during July 27, 1997. (RXV 1796-1797).
She called 911 about an injured person and secured Hertz: gun
before the police got there. (RXV 1798-1799).

St. Johns County Deputy Sheriff Shaun Lee testified that he
responded to the 911 call about a person being shot (RXV 1802),
and found a white nmale Iying on the couch with blood all about
who had been shot. He checked the house for weapons and found a
.9 mllineter weapon in the bedroom (RXV 1803). Deputy
Sheriff Lee acconpanied Hertz to the emergency room and while
they were in the rescue unit, Hertz told the deputy that he was
driving an Aoff-white beige truck and friend Jason was driving a
bl ack Mustang@ and t hat Ahe woul d not have been taken alive if he
had been awake. @ (RXV 1804-1805).

The State al so called Robert Hathcock who, at the tinme, was
in the custody of the Wakulla County Jail on a twenty-two nonth
sentence. (RXVI 1845-1846). He identified Hertz as being the
cellmate in the Leon County Jail in May through Septenber 1998.

They would play cards and draw pictures together and talked
about prison and about their crines. (RXVI 1847-1849). M .
Hat hcock testified that he knew nothing about the murders and

| earned all he did fromHertz who told himthat they had gotten



into a confrontation with police in Daytona and that:s how Hertz
received his facial scar. Specifically, he testified:

He started off by telling me that he had gotten into a
confrontation with some police officers down in
Dayt ona because | asked him about a scar on his head
and that led to B the conversation got back to B he
told nme that he and two of his co-defendants had been
involved in two nurders in Crawfordville and that they
had killed B ...0

(RXVI 1849-1850) (Enphasis added).
Shortly thereafter, defense counsel for Looney noved for a
mstrial or for a severance. M. Cumm ngs observed:

And | think it was very specific. None of this stuff
was supposed to cone out and now we have a problem
here. He made that statenent. It incrimnates ny
client. | canst cross-examne M. Hertz and | nove for
a mstrial on behalf of M. Looney.

THE COURT: What says the State?

MR. MEGGS: Your Honor, he is absolutely correct. That
shoul d not have conme out. It was inadvertent. I

think a curative instruction would solve the problem
and the wtness can be instructed to only answer
guestions as they relate to M. Hertz and what M.

Hertz said he in fact did. | donst think it:s a basis
for a mstrial.

THE COURT: Okay. I<1l allow a fifteen m nute recess.
In the meantime you instruct the w tness.

(RXV 1851).
Foll owi ng further discussions with regard to the inmpact M.
Hat hcock:s statement - that he and co-defendants had been

involved in two nmurders in Crawfordville - had, the trial court



recessed for the evening and took the matter up the next
nor ni ng. At that time, the Court instructed the jury as
fol | ows:

THE COURT: Let the record reflect that the jury has

returned. Again, good norning, nenbers of the jury.
| must inquire, have any of you obtained any type of

information from any source or in any fashion
concerning the subject matters of these trials or
t hese cases? Alright. That being the case, then at

this tinme, then, the State would be prepared to call
it=s next w tness.

And at this tine, nmenbers of the jury, of course, as |
indicated to you in your prelimnary instructions,
there are certain matters of law to which only the
court is concerned, and the matters of facts are your
province as the jury. And fromtinme to tinme we have
to conduct our respective provinces and to the
excl usi on of each other.

At this time, the court will instruct you as a matter
of law to disregard the testinony of Robert Hathcock
in its entirety and the court has stricken M.
Hat hcock as a witness in these cases.

So, at this time, the State wll <call it:=ss next
Wi t ness.

(RXVI 1892).

The | ast witness called by the State was co-defendant Ji my
Dewayne Denpsey. (RXVI 1894). Denpsey testified that he was
twenty-four years old and currently residing at Wakulla County
Jail, having pled guilty to two counts of first-degree nurder,
one count of arson, one count of carrying a conceal ed weapon by
a convicted felon, one count of robbery and having received two

consecutive |life sentences for the nurders. (RXVI 1895). He



testified that during the daylight hours of July 26, 1997, he
was at Tommy Bull:=s house doing odd jobs to secure noney. He
knew Guerry Hertz for over seven years and had just met Looney
three days beforehand. After conpleting his odd jobs, he left
with Hertz and Looney when, it becane clear, that Bull was not
going to be able to give hima ride until the next day. (RXVI
1898-1899). They all left on foot and went to Hertz: house down
the road. They started playing cards and started chatti ng about
the fact that they were tired of walking all over the place and
not having transport. At sone point they decided to Aget( a car.
Since they did not have any noney, Denpsey testified that it
was |ikely they were going to steal one. He noted that he was
armed with a .38 special; that Hertz was armed with a .357
Magnum and that Looney had a carbine rifle. VWhile they had no
specific plan, Denpsey took his knapsack and had tape in the
eventuality they |ocated a car. (RXVI 1900-1901). After an
aborted first attenpt to get a Jeep Cherokee, they found the
nobi |l e home shared by Keith Spears and Mel anie King. ( RXVI
1903). As they approached the house which was |ocated in sone
woods, they saw a Mustang and a white truck. Looney laid claim
to the car but they were thwarted when they heard a dog barking.
Dempsey and Hertz then went to the front door as a decoy and

asked if they could use the phone. (RXVI 1903-1904). Melanie



King cane to the door and when asked if they could use the
phone, provided themw th a cordl ess phone. Hertz was standing
with him on the porch while Looney had di sappeared around the
side of the trailer and came up behind himand Hertz. Denpsey
pretended to use the phone and told the story about how his car
had gone into a ditch and he needed to call his brother. (RXVI
1905). When Denpsey attenpted to give the phone back, Hertz
said hold up a mnute and stuck a .357 through the door. As
t hey got into the house, Hertz grabbed Ml anie King around her
neck and Looney cane in and put a rifle to Keith Spears. Spears
was made to |lay down on the floor and Mel anie King was taped up
and placed on the bed. (RXVI 1906-1907). VWhile Keith Spears
was on the floor, they noticed a gun holster on the bed and
Looney asked Spears where the gun was. Spears told himthat it
was underneath him and stated Apl ease, don:t hurt nme.@ The gun, a
silver .9 mllineter automatic, was recovered. (RXVI 1910).

Denmpsey testified that Hertz wanted to scare the couple so he
started waving the gun around and broke the fan |ight. Hertz
demanded that they tell them where the val uables were |ocated
and told them AAIl | want is the stuff@ and ADon:t be |yi ngd.
(RXVI 1911-1912). Spears was eventually put on the bed so he
could be with his Aold lady@l and so that Denpsey could watch

them (RXVI 1912). Keith Spears and Mel anie King were placed

10



face down on the bed, their hands and feet were tied, and their
mout hs taped. At sonme point, to nmake Mel ani e nore confortabl e,
Denmpsey put a pillow under her head. (RXVI 1913).

A VCR, television, jewelry and CDs were taken from the
trailer. Looney found noney in an envel ope, which was divided
up into three piles with about $500.00 per stack. (RXVlI 1915-
1916). Dempsey admitted that he recognized Melanie King as
sonebody he and Hertz went to school with and that Spears and
King saw their faces although the victins spent nost of the tinme
in the bedroom (RXVI 1916-1917). Denpsey testified that Hertz
and Looney talked in the front bedroom and that Looney said to
Hertz that Aare we going to tell him@ Looney indicated that
t hey canst have any wi tnesses, we donst want to go to prison, A
have to do this heref. Although they debated about it, Denpsey
testified that he was outvoted and Hertz told himthat, if he
does not want to, he could just |eave. (RXVI 1918). Denpsey
went outside and Hertz then told him that he could |eave but
with a bullet. Al t hough he thought it was a threat, Hertz
seened to be playful but at one point Hertz was standi ng behind
himw th the |aser beam ained at his head. (RXVI 1919-1920).
Dempsey testified that Hertz and Looney poured gasoline
t hroughout the trailer and that the odor of the gasoline

permeated the trailer. (RXVI 1921-1922). Wen they entered the

11



back bedroom Denpsey could see that Melanie King could snel

t he gasoline and that she knew that they were going to be burned
in the trailer. She said that she woul d Arather die being burnt
up than shot@. She stated, APl ease, God, donst shoot nme in the
head. ( Hertz replied, ASorry, canit do that@ and then he
proceeded to open fire, Looney followed and then Denpsey shot at
Spears twice. (RXVlI 1923-1924).

Totally seven shots were fired between Hertz, Looney and
himsel f. They then set fire to the trailer and ran out of the
house. Denpsey watched the flames. Looney then called to him
and they left. It was Denpsey:s view that they were in the
trailer a couple of hours. (RXVI 1924). \When they left, Hertz
drove the truck, Looney the car and they went to Hertz: house and
unl oaded the | oot and divided up the noney. (RXVI 1925).

Si nce they needed cigarettes, they traveled to Tal |l ahassee,
got gas and then drove to the Wal-Mart on Thomasvill e Road where
t hey made purchases and di scussed what they should do next.
(RXVI 1925-1927). They ultimately ended up in Daytona Beach
Shores where they met up with the police and were subsequently
arrested. (RXVI 1928).

On cross-exam nation by Hertz: counsel, Denpsey admtted
that he did not want to go to jail and that he had been hiding

out at Hertz: house. He had shot his weapon once prior to that

12



day and t hought about and comment ed about possibly shooting the
police if they came to the door to arrest him at Hertz: house.
(RXVI 1929-1933). Denpsey adnitted that he lied to the police
initially and did make a deal to protect hinself to save his
life. (RXVIl 1938-1939). Denpsey was surprised when the door
was forced open and Hertz grabbed Melanie King and Looney
pointed his rifle at Spears. At no time did he tell Looney what
to do, but he did tell Looney to shoot Spears if Spears noved.
( RXVI 1942-1943) . Denmpsey admtted that it was his
responsibility to guard the victims while the others pillaged
t he house. (RXVI 1944-1946). Denpsey admitted shooting at
Spears tw ce, but stated that he did not know who really shot
the victinms. It was his decision to shoot and Ahe believed@ t hat
he was equal |y responsi bl e for what happened that night. (RXVI
1950-1951). \While he could have | eft he elected not to but, he
said he did not retrieve gasoline or spread flammble liquid
t hroughout the trailer. (RXVlI 1952-1955).

On cross-exam nation by Looney:s counsel, M. Cunm ngs,
Denpsey admitted that he knew Looney for three days and met him
at Hertz: house. (RXVI 1957). The reason that they went to the
trailer door was because a dog was barking and they wanted a
decoy in order to hot wire the cars. (RXVI 1958-1959). Spears

was on the floor when Denpsey entered the house and he did put

13



his gun to Spears: head when they were trying to figure out where
Spears: gun was | ocated. Denpsey was the one that told themthey
needed to shoot Spears if he noved. (RXVI 1960-1961). Denpsey
admtted that he knew the victins were scared and that all three
of them tal ked about taking stuff around the victins. (RXVI
1962). The noney was split three ways at Hertz: house and unlike
Denpsey and Hertz, Looney wore gloves and a mask. (RXVI 1966).

Denmpsey stated that he fired the gun to make sure the victins
were dead but that he believed that the victinms were already
dead before he fired. (RXVI 1968). He was wearing a ASl ayer( t-
shirt. His .38 was ultimtely found underneath the passenger
side of the Mustang in Volusia County. (RXVI 1969-1970).

On redirect exam nation, Denpsey testified that he thought
Spears was al ready dead when he started firing because of how
t he body did not nmove. (RXVI 1983-1984).

C. Penalty Phase

On Decenber 9, 1999, the penalty phase of Hertz and Looneyss

trial comenced.” (RXVI 11 -XIX).

* Following discussions concerning the victim inpact

statenments that were to be presented to the jury, both defense
counsel for Hertz and Looney had no objections to the victim
i npact statenents that were to be read. (RXVIII 2182-2183).
Further discussions comenced with regard to the limtation on
the testinmony of Andrew Harris, a cellnmate of Denpsey pretrial
(RXVI11 2195-2196). The State agreed that questioning of
Harris would be limted to whether, pretrial, Harris was in a

14



The State first called Reginald Byrd, a Departnent of
Corrections parole officer, who testified that Hertz was on
probation at the time of the crime and was in violation status
as of July 7, 1997. (RXVIII 2212). The State then introduced a
certified copy of the aggravated battery conviction of both
Hertz and Looney which had been previously stipulated to by
def ense counsels. (RXVIII 2213-2214).

The State next called Karen King, Ml anie Kings nother, who
read a prepared statenent to the jury.5 (RXVI I 2214-2217).

Janet Spears, Keith Spears: nother, also read a prepared

st atement concerni ng her son. ® (RXVI'lI1 2218-2220).

cell with Hertz. (RXVIIIl 2197-2198).
> In sunmary, her statenent provided that Mel anie King was a
st udi ous person who took her work and education seriously. M.
King al ways found tinme for her famly but al so was i ndependent.
Keith Spears and Mel anie were planning on getting married. Her
famly now, will no longer be able to see her walk down the
ai sl e. She was considered a great asset to her fam |y and worked
hard at TCC at her nursing studies as well as working full tinme
at the Florida Lottery. Her death was a great loss to her
fam ly since they will no |onger be able to share birthdays and
hol i days and her weddi ng toget her.

® In summary, Ms. Spears: statenment reflected that their

i ves have changed forever since their only son had been killed
and he was the last one to carry on the famly:s nanme. Keith
Spears was a hard worker and an inportant asset to their fanmly
busi ness. They were a close famly and were always smling and
joking. The famly was planning Mel anie and Keiths wedding. On
the |l ast day, Keith spent that day with his grandfather watching
basebal | on tel evision
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The State rested. (RXVIII 2221).
D. Looney:s Case

Looney:s counsel, Gregory Cumm ngs, called Robert Kendri ck,
a state probation officer (RXVIII 2227), who testified that
Looney was on probation since April 22, 1996, for a three year
period. During that time up until these nurders, he had had no
trouble and observed that Looney was a pretty average
pr obati oner. (RXVI I 2228-2229). On cross-exam nation, M.
Kendrick testified that Looney was not authorized to carry a
weapon. (RXVII11 2229).

Andrew Harris, incarcerated for second-degree nurder,
testified that he never net Jason Looney but heard his name when
he was | ocked up with Denpsey. They tal ked about their cases
since they were both there for nurder and during those
di scussi ons, Denpsey told himthat Looney was only a “l|ookout.”

(RXVI I 2232-2233). Harris never renenbered Denpsey saying
t hat Looney shot anyone and he recalled that Denpsey said he
shoul d have shot Looney because Looney was the nost scared of
the bunch. Harris recalled that Denpsey said Looney wanted to
get out of the car as they traveled to Daytona but that Denpsey
woul d not let him out and threatened to shoot himif he did.
Harris testified that he never net or talked to Looney and that

he was getting no benefit fromtestifying. (RXVIII 2233-2334).
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On cross-exam nation, Denpsey told Harris that Looney was there
all the tinme; they were there to get noney or sonething. Harris
also admtted that he was incarcerated with Hertz and that he
tal ked with Hertz about the case. (RXVIII 2235-2236).

Susan Podgers, Jason Looney:ss nother, testified that she
| oved Jason and that he was everyone:s favorite. (RXVIII 2236-
2237) . When Jason was about eighteen nonths old she went to
wor k one day and that, was the last tinme, she saw her son al one.

(RXVIIl 2238). There were allegations of child abuse, however,
no charges were ever brought. Until recently, she was not able
to have contact with her son and in fact waited for twenty years
until recently when they were reunited. (RXVIII 2238-2243).

G enda Podgers, Jason Looney:s nmaternal grandnother,
testified that at eighteen nonths, Jason was raped. He was
taken to the hospital and after that was turned over to the
wel fare departnent. (RXVIII 2246-2247). Jason was adopted by
his foster parents and Ms. Podgers testified that she was only
all owed to see him weekends and holidays until he was sixteen
years old. (RXVIII 2247-2249). Ms. Podgers observed that Ms.
Looney, Jason:s adoptive nother, was very controlling and t hought
that he would be the next Billy G aham Church was very
inportant in their household and they would go two or three

times a week. She observed that Jason had no choice and further
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noted that the Looney:s were very nice, however they woul d have
nothing to do with Jason anynore. (RXVI11 2250-2251). \hen
Jason was sixteen years old, his real grandfather killed
hi nsel f. At that tinme Ms. Looney told Jason that his real
grandfather killed hinself; that Jason had been raped as a baby
by his grandfather. (RXVIIl 2251). Ms. Podgers testified that
after Jason was told about this incident, he did not want to see
her any |l onger and did not respond to cards and calls she sent.
(RXVI1I 2253). She subsequently Ilearned that Jason never
received the cards or the phone calls (RXVIII 2258). She was
around him the last two years following his incarceration.
(RXVI I 2256).

Looney rested his case. (RXVIII 2258).

E. Looney:s Case -- Reopened

Donnie Crum a Mjor in the Wkulla County Sheriff:s
Departnent, testified that when he took the statenment from Ji my
Denpsey July 27, 1997, he adnitted that he shot twi ce at the end
of the shooting spree and stated that AW had al ready doused the
house with gasoline.@ (RXVIIl 2327). Denpsey al so stated he was
not sure where Looney shot. (RXVI 1l 2328). On cross-
exam nation by the State, Mjor Crum observed that the testinony

he heard during the course of the trial and the penalty phase
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was substantially the sanme statenent that he took from Denpsey
July 27, 1997. (RXVIIl 2338-2339).
F. Sentencing Hearing January 14, 2000 - Looney and Hertz

At sentencing before the trial court, Karen King was call ed
by the State and testified that Hertz knew her daughter because
they lived across the street fromHertz. (RIV 480-481). Ms.
Spears addressed the Court and asked the Court to follow the
juryss recomrendation. (RI'V 484-485).

Looney presented the testinmony of Alice Jayne West. Looney
was a big brother to her son. Looney took care of her in 1988,
when she was infected with the HV virus. Looney was
ki ndhearted, loving, trustworthy and not a violent person. (RIV
487) . Li kewi se, d adys Christine Hi nton, M. Wst:s nother,
confirmed Looney:ss good character, stating that he was not a
hard-core crimnal and did not deserve the death penalty. (RIV
488) .

Susan Podgers, Looney:s real nother asked that he be given
life, since she had just reunited with him and she wanted a
chance with her son. (RIV 489-492).

Hertz:s nother stated it was not fair that not everyone
woul d receive life - Hertz didnt deserve death, he was innocent.

She believed Denpsey killed the people. (RIV 495-497).
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Looney then personally testified before the Court, asking
for forgiveness, stating he was sorry for what happened, and
that he would give up his life if he could bring them back
(RI'V 497-499).

Hertz |ikew se testified personally, asking the famlies to
forgive him stating that he will never get out of jail if he
gets life. He wll not be able to give his nother
grandchildren. He wants to live out his life in prison, because
he wants to explain to brothers to stay away from troubl e-makers
and live their lives without any trouble. (RIV 499-501).

G July 28, 2004, Evidentiary Hearing

On July 28, 2004, the trial court held an evidentiary
hearing on the limted issue of whether there existed additional
mtigation at the tinme of trial which could have been presented
but was not. In order to support this allegation, Dr. Msnan
was enployed to review the files and interview Looney. (PCRI
306-309). Specifically, Dr. Mosman was to do Atesting to see if
in any way that [sic] clarified the testing and/or the data that
was available in 1999 and 2000, when the case actually canme to
court.@ (PCRIl 308). He was to Anarrowy focus on identification
of presence or absence of any statutory or non-statutory
mtigation that would have been present at the tinme of the

trial.@ (PCRII 310).
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Following a brief recital of the facts, Dr. Msnan concl uded
that there was other statutory mtigation, Awhen you take
actually what was available and tease it out through a nenta
health |l ens and a devel opnental lens, if you will, then what
cones out is several things.@ (PCRII 314). Specifically, he
decl ared that the felony was done under extrene enotional (not
mental, but enotional) disturbance, based on the fact that the
Aparticular crime@ was commtted on Athat particular day and in a
particul ar manner.§ (PCRII 315). And that although physical age
of 20 was found, that it really should also enphasi ze Ament al
enotion, social age@. (PCRII 315). Dr. Mdsman was reticent to
give a specific nmental or enotional age, but felt it was early
teens. (PCRIl 315).

As to non-statutory mtigation, Dr. Mdsman |listed 12 to 13
items that could have been found. (PCRIIl 315). He detailed the
specifics of what, he believed, should have been subnitted.’
(PCRI1 316-322).

Dr. Mosman opined that it was a conbination of Looney’s

mental state and circunmstances that lead himto conmtting the

crimes. Specifically Looney was depressed, adrift, |onely and

" During cross exanm nation it was shown that Dr. Msman had

no real understanding of the facts and al nost every factor he
proposed was presented by defense counsel during the penalty
phase or was rejected for strategic reasons. (PCRII 338-347).
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angered over how he was raised and the conditions he |ived
under, as such these Astressors@ were the culprits for the
crimes. (PCRIIl 323-324). Dr. Msman found no psychosis, no
bi polar, no psychotic synmptomalogy, rather a personality
di sorder of sorts due to trauma and aberrations in early
devel opnental years. He also declared that there was clinica
depression with predom nant features of anxiety, panic, social
avoi dance, nervousness, self-destruction tendencies-short term
whi ch were Athe stressors@ that caused the crime to occur. (PCRII
324- 325) .

Dr. Mosman stated that a “neuro-psychol ogist” should have
been hired that could have Atied all the pieces together@ and he
could think of no reason strategically why Athe nmental health
| ens was not used@. (PCRII 326-329).

On cross-exam nation, it was brought out that Dr. Msnman had
not spoken to defense counsel to understand why certain things
were not done, and nore inportantly, had no clue that Dr.
Partyka had assisted defense counsel during the penalty phase.
Dr. Mosman admitted that he Aonly | earned@ about Dr. Partyka the
day before this hearing. (PCRIl 330-331). Moisman had not read
the guilt phase portion of Looney’s trial and observed that he
never found reading the trial transcript helpful, because he

routinely focuses on the penalty phase. He knew not hi ng about
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the transcript of the van ride and had no idea of the
interaction between the three defendants. (PCRII 331-333)
Al t hough he acknow edged his testing showed Looney has an | Q of
120, he said that he had no nunber for Looneyss nental age

(PCRI | 334-335).

He acknow edged that Looney had sone type of personality
di sorder NOS, with avoi dance features nost |ikely, and Looney:s
depressi on would ebb and flow. (PCRIIl 336-337).

The State reviewed what had been presented at the penalty
phase of the trial and Dr. Mosman agreed that nost, if not all
of his non-statutory list was devel oped by trial counsel. (PCRII
338-347) 1t was Msnman:s conclusion that only a good nental
heal th expert could have tied all the pieces together and showed
the enotional conmponent to the mtigation. He stated that he
did not think ADr. Partyka, a psychologist, could do thatf.
(PCRI'l 349-353). The State introduced the original trial
transcripts and then call ed defense counsel and Dr. Partyka to
testify. (PCRII 355).

Gregory Cumm ngs took over Looney:s case after the origina
def ense counsel left. M. Cunmm ngs, an experienced trial
attorney had handl ed 12 capital cases before this case, 7 that
went to penalty and one other, Chadw ck Banks, where the death

sentence was inmposed. (PCRIl 356-360). He did additional
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investigation for the guilt and penalty phase, but also had the
assi stance of Danny Johnson, an investigator assigned the case
frominception and Dr. Partyka, who was also intinmately invol ved
as a nental health expert. (PCRII 360, 362, 372). Cumm ngs had
di scussions with Ms. Looney, Looney' s adopted nother, who
proved to be very uncooperative and hostile, and it becane
apparent that the famly with whom Looney lived for 16 years was
not going to prove any assistance. Cumm ngs observed that the
only good thing was that Looney:s biol ogical nother cane forth
and was willing to help. (PCRII 361).

Cumm ngs received the Texas files on Looney regarding his
being renoved from his biological hone and his grandparents and
bei ng adopted by the Looneys. He had a nunber of discussions
with Dr. Partyka and M. Johnson about Looney, and he told Dr.
Partyka to do no witten reports as a result of those
di scussions. It was Dr. Partyka's suggestion to Cunm ngs that
he not be called as a wi tness because his testinony would do
nore harm than good. (PCRII 362-366). Cunm ngs discussed his
strategy with other coll eagues and everyone agreed it was a Ano-
brainer@ that Dr. Partyka should not be called. Additionally,
Cumm ngs believed that a second doctor would not have hel ped.
He spoke to Looney about this strategy and Looney never asked

that a second doctor be secured. (PCRIl 366-369).
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Curmmrings testified that there were no witnesses that Looney
wanted that he failed to call and, that he counsel ed Looney
agai nst testifying at the penalty phase but did agree that he
should testify at the Spencer hearing. (PCRII 372-375).

On cross-exam nation, Cumm ngs stated that Dr. Partyka woul d
not have been hel pful and he nmade a strategic decision not to
call him and also decided that a second doctor would not have
hel ped. He felt there was no way to introduce nental health
information in a positive manner, and observed that just because
sonet hi ng sounds pl ausi bl e today, does not nean it was a good
strategy at the time or wthout significant down sides. He
observed, for exanple, that Dr. Partyka told him Looney had no
renorse for the crine. It was only after the death
recommendati on that Looney got renorseful. (PCRII 376-380). n
redirect, Cunm ngs noted that alnost all of the suggested Anewd
non-statutory mtigation proposed by Msmn was presented.
(PCRI'l 381-384). Specifically, there was no evidence that the
foster parents abused Looney and he never said so; Dr. Partyka
said Looney was a psychopath, but there was no other evidence of
mental illness; neither drugs nor alcohol were contributing
factors to the crime, and Looney had been on probation for the
| ast few years prior thereto and had good reports; no evidence

of any self nedicating drug or al cohol use within three years of
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the crime; proportionality as to the |life sentence of Denpsey
was introduced and discussed; and finally, Cumm ngs observed
that it was not good to enphasize Looney:s Asmarts@ because they
were trying to show Denpsey was the smarter and the |eader in
these crines. (PCRII 382-384).

Dr. Partyka testified on a limted basis regarding what his
i nvol venent was in Looney:s case. He was hired early on in the
case and interviewed Looney for over 9 hours on three occasions,
March 25, 1999, July 30, 1999, and Novenber 12, 1999. (PCRII
474-476). He performed an entire battery of tests and concl uded
t hat Looney had a full scale 1Q of 114, and had sone anti soci al
tendencies. (PCRIIIl 477-479). There was no schizophrenia or
psychotic ill ness. It was his view that Looney could have
probl ems i ncarcerated. (PCRIII 479).

Utimately, Dr. Partyka found that Looney was a psychopath
di spl aying socially unacceptable behavior, such as crimnal
behavi or, superficial charm grandi ose sense of self-worth, no
renorse, poor behavior control, prom scuous sexual conduct,
i npul siveness, and | ack of enpathy, to nane a few. (PCR Il 481).
G ving his condition a nanme, he would observe that Looney has a
personality disorder with psychopathic traits, not a nental
di sease. (PCRIII 481-482). He noted that the crinmes were

i npul sive but not panic or anxiety driven, and he felt that
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whil e he could present facts about Looney:s troubled life, there
was too nmuch bad that would also come out. He believed others
could present the evidence w thout as nuch down side. (PCRII
483-484). The doctor had all of Looney:s records from Texas and
testified that there was no evidence anywhere of child abuse,
after he was in foster care, no neuro-psychol ogical problens,
and that Looney:s conduct thus far exhibited, such as running
away, was nmore reflective of inmpulsive acts, boredom and need
to be stimulated rather than what had been suggested (by
Mosman). (PCRII| 484-488).

On redirect, Dr. Partyka testified he did not recomend to
Cumm ngs to secure another nmental health specialist. (PCRIII
491) .

H. Trial Court:zs Order Denying Post-conviction Relief

Judge Sauls: Order Denying Rule 3.851 Mdtion of the
Def endant, dated Decenber 30, 2004, held that none of the four

(4) clains presented nerited relief.® The Court concl uded:

8

The following issues were raised: 1. Floridass death
penalty as applied violates Ring/Apprendi; Il. Penalty phase
counsel should have argued nonstatutory mtigation at the
Spencer hearing was actually statutory mtigation; II1l. Trial

counsel was ineffective because he failed to properly object to
i nadm ssi ble evidence, all owed damaging evidence to Dbe
i ntroduced by hearsay; allowed damagi ng evi dence and opi nions to
be introduced w thout proper foundation; failed to present
relevant and critical testinony in the guilt phase; failed to
prepare and properly preserve argunent for directed verdict;
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9. The defendant and postconviction counsel have
failed in their burden  of show ng that any
i neffectiveness  of trial counsel deprived the
defendant of a reliable trial and penalty phase
proceedi ng under Strickland v Washington, 466 U. S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) and its
progeny. Counsel di d conduct a reasonabl e
investigation of mental health mtigation prior to
trial and nade a strategi c and reasonabl e deci si on not
to present this information through a nental health
expert. He did not fail to investigate potenti al
mtigating evidence and he did not fail to obtain an
adequate nental health eval uation. See, Jones v State
732 So.2d 313 (Fla. 1999); see also, Asay v State, 769
So.2d 974 (Fla. 2000); Corell v Dugger, 558 So.2d 422
(Fla. 1990).

There is no evidence in the record to support that any
enmotional or cognitive disturbance nental health
mtigator asserted by Dr. Mosman, as either statutory
or nonstatutory, <contributed to the defendant's
actions in commtting his crines. His asserted
addi tional statutory mtigators are without basis in
the record and clearly conflict with the evidence of
t he defendant's conduct and behavi or presented during
trial. He was not famliar with the significant facts
and circunstances or the evidence presented during the
guilt phase and his parsing and teasing of the
mtigation was strained and conjectural. Dr .
Mossman's testinony |ikely would have been entitled to
insignificant weight had it been presented in the
penalty phase. Dr . Mosman presented no ot her
supportable mitigation that woul d have been found that
was not presented by trial counsel through the |ay
W t nesses presented. The defendant has sinply
presented an additional nmental health expert wth
somewhat strained and di fferent conclusions than those
of the expert relied upon by trial counsel. There has
been no denonstration that the evaluation of tria

counsel's expert was insufficient. The penalty phase
jury was aware of nost, if not all, of the mtigation

failed to properly consult with and advi se the defendant as to
his trial rights; V. Trial Counsel was ineffective in failing
to seek a change of venue.
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Or der

regardi ng the defendant's background and chil dhood.

10. Even if the mtigation evidence presented had been
parsed and teased and enunerated as argued on post
conviction relief, it has been repeatedly held by
appel I ant maj orities t hat a |laundry i st of
enunmeration of mitigation aspects or factors relating
to a defendant's character, record and background is
not required to supplant the standard Section
921.141(6) (h) approved jury instruction form

As has been indicated such specific enuneration my
create real risk of msleading a jury into not
considering sonme mtigation aspect with respect to a
def endant's background, character o record that it
has heard because it has not been included in any
enuneration. The mtigation presented would not have
been provided any nore inpact or weight for its
consideration if it had been teased or parsed into
tiny bits and given nmnultiple enunmeration for
mul tiplicative matching purposes against the State's
aggravators. The jury was not left with the inpression
that the mtigation they could consider was limted
nor that mtigation not specifically designated as
statutory could not inpact or be weighed agai nst the
State's statutory aggravators. Contrary to defendant's
assertions that his case went to the jury with no
statutory mtigators and only a grouping of
nonstatutory mnmitigation, his case went to the jury
with two statutory mtigators and a host of further
nonstatutory mtigation. Furthernore, counsel nmade it
clear and ably argued that any mtigator could
outwei gh all of the aggravators argued by the State.

11. The defendant has clearly failed to establish any
deficient performance by or ineffective assistance of
counsel nor that the defendant was deprived of a
reliable trial or penal ty phase proceedi ng.
Accordingly, the defendant's Mdtion to Vacate Judgnent
of Sentence of Death Which Sentence Has Been Affirmed
on Direct Appeal, shall be, and hereby is, denied.

dat ed Decenber 30, 2005 (PCRIII 563-565).

SUMVARY OF ARGUMENT
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Looney contends that he has nmet his burden and proved that
trial counsel rendered ineffective assistance when he failed to
present all Aextant evidence of statutory and nonstatutory
mtigation during the penalty phase@l and Afailed to use the
services of a nmental health expert@ which resulted in prejudice
to him These assertions were found to be unfounded by the
trial court which concluded that, ACounsel did conduct a
reasonabl e investigation of nmental health mtigation prior to
trial and nade a strategic and reasonable decision not to
present this mtigation through a nmental health expert. He did
not fail to investigate potential mtigating evidence and he did
not fail to obtain an adequate nental health evaluation.@ (Oder

dat ed Decenmber 30, 2005.) See: Strickland v. Washi ngton, 466

U S. 668 (1984), Wggins v. Smth, 539 U S. 510, 521 (2003).
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ARGUMENT

| SSUE |

WHETHER THE TRIAL COURT ERRED | N FINDI NG DEFENSE
COUNSEL WAS EFFECTI VEB- RE: FAI LING TO PRESENT IN A
CONVI NCI NG MANNER ALL EXTANT STATUTORY AND NON-
STATUTORY M TI GATI ON DURI NG THE PENALTY PHASE AND
FAI LING TO UTILIZE THE SERVICES OF A MENTAL HEALTH
EXPERT TO PRESENT THE M Tl GATI ON

Based on the trial record and evidence presented at the
evidentiary hearing, Looney has failed to neet his burden under

Strickland, or overcone the record evidence and has failed to

present, even one iota of conpetent evidence to support
all egations that nore mtigation evidence could have been
present ed. Even Dr. Mosman:s Aexpertisell, the sole defense
witness at the evidentiary hearing, could not Atease through
mental health lens@ and identify any credible, non-cunulative
mtigation.

Looneyss issue is broken down into several distinct
sections, all entailing conplaints that defense trial counsel
could have done nore to present mtigating evidence. Each
viewed individually or collectively do not support a concl usion

that a Strickland, violation occurred.

Strickland v. Washi ngton, 466 U. S. 668 (1984), provides that

a defendant nust 1) denonstrate deficient performance by counsel

(the errors were so serious that counsel was not functioning as
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counsel ), and 2) denonstrate that such deficient performance
resulted in prejudice (there was a reasonable probability that,
but for counsel:s deficiencies, the results would be different).

Van Poyck v. State, 694 So.2d 686 (Fla. 1997); Kokal v. State,

718 So.2d 138 (Fla. 1998); Rutherford v. State, 727 So.2d 216,

(Fla. 1998); Cherry v. State 659 So.2d 1069, 1072-73 (Fla.

1998); Jones v. State, 732 So.2d 313 (Fla. 1999); Asay v. State

769 So.2d 974, 978 (Fla. 2000); Hodges v. State, 885 So.2d 338,

347 (Fla. 2003), wherein the Court held:

The presentation of changed opinions and additional

mtigating evidence in the postconviction proceeding
does not, however, establish ineffective assistance of
counsel. See Asay v. State, 769 So.2d 974, 987 (Fla.

2000); Rutherford v. State, 727 So.2d 216, 224 (Fla.

1998). The pertinent inquiry remins whether counsel's
efforts fell outside the "broad range of reasonably
conpetent performance under prevailing professional

standards. " See Maxwell, 490 So.2d at 932. Upon review
of the trial court's order and record, we conclude
t hat Hodges' penalty phase counsel perforned in
accordance with such standards. Our analysis of this
case turns on t he di stinction bet ween t he
after-the-fact analysis of the results of a reasonable
investigation, and an investigation that is itself
deficient. Only the latter gives rise to a claim of

i neffective assistance of counsel.

On July 28, 2004, an evidentiary hearing was held for the
limted purpose of determ ning whether counsel was ineffective
for not presenting other mtigation that could have been
presented, and would have inpacted the juryss verdict at

sentenci ng, but was not investigated or explored by counsel.
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Def ense counsel, M. Gegory Cummi ngs, an experienced
capital litigator, was well aware of the background of his
client. At the evidentiary hearing, he testified he was
prepared and strategically presented mtigation fromfamly and
friends. He enployed an investigator, M. Johnson and a nental
heal th expert, Dr. Partyka to advise him and secure informtion
in mtigation. Cunm ngs nmade a strategic decision not to cal
his expert to testify, preferring to present mtigation through

| ay witnesses.® See Occhicone v. State, 768 So.2d 1037, 1048

o Unli ke Justice OConnor observations in her special
concurrence in Rompilla v. Beard, 125 S.Ct. 2456, 2005 U.S
LEXIS 4846, 73 U.S.L.W 4522 (Decided June 20, 2005), Cumm ngs
acted well beyond the standards of reasonable professional
judgnment in accessing Looney:ss mtigation and presenting sane.

Al wite separately to put to rest one concern. The
di ssent worries that the Court's opinion "inposes on
def ense counsel a rigid requirement to review all
docunments in what it calls the 'case file' of any
prior conviction that the prosecution mght rely on at
trial." Post, at 1 (opinion of KENNEDY, J.). But the
Court's opinion inmposes no such rule. See ante, at 14.

Rat her, t oday's deci si on sinmply applies our
| ongstanding case-by-case approach to determ ning
whet her an attorney's perfor mance was

unconstitutionally deficient under Strickland v.
Washi ngton, 466 U.S. 668, 80 L.Ed.2d 674, 104 S. C

2052 (1984). Trial counsel's performance in Ronpilla's
case falls short wunder that standard, because the
attorneys' behavior was not "reasonable considering
all the circunstances.” Id., at 688, 80 L.Ed.2d 674,
104 S.Ct. 2052. In particular, there were three
circunstances which nade the attorneys' failure to
exanm ne Ronpilla's prior conviction file unreasonabl e.
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(Fla. 2000); Asay, 769 So.2d at 986 (no ineffective assistance
of counsel in deciding against pursuing additional nental health
mtigation after receiving an unfavorabl e diagnosis); State v.
Sireci, 502 So.2d 1221, 1223 (Fla. 1987) (not ineffective
assi stance of counsel to rely on psychiatric evaluations that

may have been |ess than conplete); Sochor v. State, 883 So.2d

766 (Fla. 2004); see, Kinbrough v. State, 886 So.2d 965, 975-77

(Fla. 2004) (Dr. Mosman's testinmony rejected where he found
simlar results as in the instant case.); See also Henry v.
State, 862 So.2d 679 (Fla. 2003) (Dr. Msnan:s testinony rejected
because there was not substantial evidence to support his
findings at the postconviction evidentiary hearing), and Ferrel
v. State, 2005 Fla. LEXIS 1297, 30 Fla.L.Wekly S457 (Fla. June
16, 2005), wherein the Court held:

In the instant case, the record supports the trial

court's conclusion that there was no particul arized

need for the SPECT scan. The postconviction experts

i ndependently determ ned that Ferrell suffered from

the sanme injury, i.e., mld to noderate diffuse brain
damage to the frontal | obe caused by chronic al cohol

I n summary Justice OConnor found that trial counsels failed
to properly access Ronpillass prior conviction which was |ikely
to be at the heart of the state:s case for the death penalty;
failed to appreciate that the state:ss use of the prior conviction
woul d Aevi sceratell the defensess primary mitigation argunent; and
i nexplicably the decision by defense counsel not to get the
prior conviction files, readily available to the defense, was
not a result of any tactical decision, all justified the hol ding
t hat counsel’s performance did not neet standards of Areasonable
pr of essi onal judgnent (.
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abuse. \While the scan would have confirmed the
experts' di agnoses, it was not necessary in
formulating their medical opinions about his brain
danmage. Further, Ferrell cannot show any prejudice
fromthe trial court's denial of the SPECT scan. His
experts were still able to testify that he had mld to
noderate brain damage, which was consistent with the
testinony presented at trial. The scan woul d not have
provi ded any additional information about Ferrell's
functional inpairnment than that presented. Thus, the
trial court did not abuse its discretion in denying
this request.

As to Ferrell's claim that counsel render ed
i neffective assistance in not requesting a SPECT scan
in 1992, we agree with the trial court that he is not
entitled to relief. Under the Strickland standard,
Ferrell nust prove both deficient performance by
counsel and prejudice from this deficiency. See
Strickland v. Washington, 466 U. S. 668, 80 L.Ed.2d
674, 104 S.Ct. 2052 (1984). There was no evi dence that
such scans were being ordered in capital cases in
Florida in 1992. Thus, counsel's failure to obtain a
scan was not deficient performance. In addition there
is no reasonabl e probability that the presentation of
a scan would have resulted in a different outcone
here. The jury heard Dr. Upson's testinony and was
aware of Ferrell's problenms. The scan results could
have confirmed Dr. Upson's diagnosis of brain damage
but were not necessary in formng that diagnosis.
Thus, Ferrell was not prejudiced by any alleged
failure of counsel in this regard. Accordingly, we
affirm the trial court's denial of postconviction
relief on this claim

Cumm ngs was able to present evidence of Looney:s sad life,
including the circunstances of his being removed from his
bi ol ogical famly, living with his adopted famly, |earning
about his grandfather:=s suicide and other matters. Occhicone,

768 So.2d at 1048; Asay, 769 So.2d at 986 (no ineffective
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assi stance of counsel in deciding against pursuing additiona
ment al health mtigation after receiving an unfavorable

di agnosis); State v. Sireci, 502 So.2d at 1223. 1% sochor v.

State, 2004 Fla. LEXIS 985, 29 Fla.L.Wekly S363 (July 8, 2004).
Contrary to Looney:s assertion, Cumm ngs was successful in
convincing the trial court that one statutory mtigating factor
(age of 20) was applicable as well as five (5) non-statutory
factors, to which the Court gave Asignificant weight@ Looney v.
State, 803 So.2d at 658.
Cumm ngs enphasized to the jury that Looney was no worse

t han Denpsey who received a life sentence and that they should

' Even assuming arguendo, that there was some deficient

performance herein, no prejudice has been shown. There is
sinply no basis to support a prejudice finding based on the
postul ations of Dr. Mosman as to other mtigation which could

have been presented. In fact nost of what Dr. Mosman offered as
additional mtigation was presented. See Maxwell, 490 So.2d at
932.

The jury recommended a death sentence by a ten-to-two
majority, and the trial court found that the State had
established six serious aggravators. Even with the
postconviction allegations regarding Looney:s nmental verses
physi cal age, the adm ssion of that evidence Awould not@ have | ed
to a I|ife recomendation. See Asay, 769 So.2d at 988
(determining that there was no reasonable probability that
evi dence of the defendant's abusive childhood and history of
subst ance abuse woul d have led to a recommendation of |ife where
the State had established three aggravating factors, including
CCP); see also Breedlove v. State, 692 So.2d 874, 878 (Fla
1997). Moreover Dr. Mdsman presented no other mtigation that
woul d have been found.
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all be treated the sane. It was very sad to hear about the
murders of Keith Spears and Melanie King and to hear their
not hers express pain and loss, but it was also inportant to
remenber Looney:s sad life.

Def ense counsel provided the jury with a conplete portrait
of Looney, allowing the jury to consider an unlimted array of
factors in determning the sentence to recomend. Looney:s
bi ol ogi cal nother and grandnother detailed the Iiving conditions
t hat Looney faced as a baby and there was evidence of the over-
restrictive living conditions he suffered in the Looney hone.
The jury knew that Ms. Looney told Looney, who was 16, he was
adopted, that his real grandfather had raped himas a baby and
commtted suicide years later. Finally at the Spencer hearing,

Looney:s not her testified and other friends detailed what a

wonderful person Looney was to t hem 2 Looney personally

' Susan Podgers, Looney:s real mother asked that he be

given life, since she had just reunited with himand she want ed
a chance with her son. (RIV 489-492).

2 Looney presented the testinobny of Alice Jayne West.

Looney was a big brother to her son. Looney took care of her in

1988, when she was infected with the HV virus. Looney was
ki ndhearted, |oving, trustworthy and not a violent person. (RIV
487) . Li kewi se, d adys Christine Hi nton, M. Wst:s nother

confirmed Looney:s good character, stating that he was not a
hard-core crimnal and did not deserve the death penalty. (RV
488) .
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testified before the Court, asking for forgiveness, stating he
was sorry for what happened, and that he would give up his life
if he could bring them back. (RIV 497-499).

The record is replete with evidence that Cumm ngs provided
effective assistance of counsel, he investigated, had the
assi stance of both an investigator and a nental health expert,
di scussed his strategy regarding the use of Dr. Partyka, wth
t he doctor, professional colleagues and the defendant. Cumm ngs

tried to secure as nmuch information about Looney as possible and

was thwarted by Ms. Looneyss unwi llingness to assist himwth
any information during the 16 years Looney lived with the
Looneys.

Unli ke the scenario portrayed in Wggins v. Smth, 539 U S

510, 521-523 (2003), Cummi ngs did the necessary investigation to
support his strategy and present mtigation.

We established the | egal principles that govern clains
of ineffective assistance of counsel in Strickland v.
Washi ngton, 466 U. S. 668, 80 L.Ed.2d 674, 104 S.Ct

2052 (1984). An ineffective assistance claim has two
conponents: A petitioner nust show that counsel's
performance was deficient, and that the deficiency
prejudi ced the defense. 1d., at 687, 80 L.Ed.2d 674,
104 S . Ct 2052. To establish deficient perfornmance, a
petitioner nmust denonstrate t hat counsel 's
representation "fell below an objective standard of
reasonabl eness.” I1d., at 688, 80 L.Ed.2d 674, 104 S.
2052. We have declined to articulate specific
guidelines for appropriate attorney conduct and
i nstead have enphasi zed that "the proper neasure of
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attorney performance remains sinply reasonabl eness
under prevailing professional norns." 1bid.

In this case, as in Strickland, petitioner's claim
stenms from counsel's decision to limt the scope of
their I nvestigation into pot enti al mtigating
evidence. 1d., at 673, 80 L.Ed.2d 674, 104 S.C 2052.
Here, as in Strickland, counsel attenpt to justify
their limted investigation as reflecting a tactical
judgnment not to present mtigating evidence at
sentencing and to pursue an alternate strategy
instead. In rejecting Strickland's claim we defined
t he deference owed such strategic judgnents in terns
of the adequacy of the investigations supporting those
j udgnment s:

"Strategic choices made after thorough
i nvestigation of law and facts relevant to
pl ausi bl e options are virtually
unchal | engeabl e; and strategi c choi ces made
after less than conplete investigation are
reasonable precisely to the extent that
reasonabl e professional judgnents support
the limtations on investigation. In other
wor ds, counsel has a duty to nmake reasonabl e
investigations or to make a reasonable
deci si on t hat makes particul ar
i nvesti gations unnecessary. I n any
i neffectiveness case, a particular decision
not to investigate nust be directly assessed
for reasonabl eness in all the circunstances,
applying a heavy neasure of deference to
counsel's judgnents.” 1d., at 690-691, 80
L. Ed. 2d 674, 104 S.Ct 2052.

Qur opinion in Wlliams v. Taylor is illustrative of
t he proper application of these standards. In finding
WIIlians' i neffectiveness <claim neritorious, we

applied Strickland and concluded that counsel's
failure to uncover and present voluni nous mtigating
evi dence at sentencing could not be justified as a
tactical decision to focus on WIllianms' voluntary
conf essi ons, because counsel had not "fulfilled their
obligation to conduct a thorough investigation of the
defendant's background." 529 U S., at 396 (citing 1
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ABA St andards for Crimnal Justice 4-4.1, conmmentary,
p 4-55 (2d ed. 1980)). While WIIlians had not yet been
decided at the tinme the Mryland Court of Appeals
rendered the decision at issue in this case, cf. post,
at 156 L.Ed.2d, at 497-498 (Scalia, J., dissenting),
WIlliams' case was before us on habeas review
Contrary to the dissent's contention, post, at 156 L
Ed 2d, at 499, we therefore mde no new law in
resolving WIIians' i neffectiveness claim See
Wllianms, 529 U. S., at 390, 146 L.Ed.2d 389, 120 S. &
1495 (noting that the nmerits of WIllians' claim "are
squarely governed by our holding in Strickland"); see
also id., at 395, 146 L Ed 2d 389, 120 S C 1495
(noting that the trial court correctly applied both
conponents of the Strickland standard to petitioner's
clai m and proceeding to discuss counsel's failure to
investigate as a violation of Strickland' s perfornmance
prong). In highlighting counsel's duty to investigate,
and in referring to the ABA Standards for Crim nal
Justice as guides, we applied the sane "clearly
est abl i shed" precedent of Strickland we apply today.
Cf. Strickland, 466 U. S., at 690-691, 80 L.Ed.2d 674,

104 S. Ct 2052 (establi shing t hat "t hor ough
i nvestigations”" are "virtually unchall engeabl e” and
underscoring that "counsel has a duty to nmake

reasonabl e investigations"); see also id., at 688-689,
80 L. Ed.2d 674, 104 S Ct 2052 ("Prevailing nornms of
practice as reflected in Anerican Bar Association
standards and the like . . . are guides to determning
what i s reasonable").

In |ight of these standards, our principal concern in
deci ding whether Schlaich and Nethercott exercised
"reasonabl e professional judgnent," id., at 691, 80
L. Ed.2d 674, 104 S Ct 2052, is not whether counsel
shoul d have presented a nitigation case. Rather, we
focus on whether the investigation supporting
counsel's decision not to introduce mtigating
evi dence of W ggins' background was itself reasonable.
Ibid. Cf. WIllians v. Taylor, supra, at 415, 146
L. Ed. 2d 389, 120 S.Ct 1495 (O Connor, J., concurring)
(noting counsel's duty to conduct the "requisite,
diligent" investigation into his client's background).
I n assessing counsel's investigation, we nust conduct
an objective review of their performance, neasured for
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"reasonabl eness under prevailing professional norms,"
Strickland, 466 U.S., at 688, 80 L.Ed.2d 674, 104 S.
2052, which includes a ontext-dependent consideration
of the challenged conduct as seen "from counsel's
perspective at the time," id., at 689, 80 L.Ed.2d 674
104 S.Ct 2052 ("Every effort [nust] be made to
elimnate the distorting effects of hindsight").

I n Hodges v. State, 885 So.2d 338 (Fla. 2004), the Court held:

I n Pi

The presentation of changed opinions and additional

mtigating evidence in the postconviction proceeding
does not, however, establish ineffective assistance of
counsel. See Asay v. State, 769 So.2d 974, 987 (Fla.

2000); Rutherford v. State, 727 So.2d 216, 224 (Fla.

1998). The pertinent inquiry remains whether counsel's
efforts fell outside the "broad range of reasonably
conpetent performance under prevailing professional

standards. " See Maxwell, 490 So.2d at 932. Upon review
of the trial court's order and record, we conclude
t hat Hodges' penalty phase counsel perforned in
accordance with such standards. Qur analysis of this
case turns on t he di stinction bet ween t he
after-the-fact analysis of the results of a reasonable
investigation, and an investigation that is itself
deficient. Only the latter gives rise to a claim of

i neffective assistance of counsel.

etri v. State, 885 So.2d 245 (Fla. 2004), the Court held:

There is a strong presunption that trial counsel's
performance was not i neffective. As Strickl and
provi des: "Because of the difficulties inherent in
maki ng the evaluation, a court nust indulge a strong
presunption that counsel's conduct falls within the
wi de range of reasonabl e professional assistance," 466

US at 689, and further: "Counsel 1is strongly
presuned to have rendered adequate assistance and nade
al | si gni ficant decisions in the exercise of

reasonabl e professional judgnent.§ 466 U. S. at 690.
The defendant al one carries the burden to overcone the
presunption of effective assistance: "The defendant
must overcone the presunption that, under the
ci rcumst ances, the challenged action 'mght Dbe
considered sound trial strategy.'@ 1d. at 689. The
United States Supreme Court expl ained that
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a court deciding an actual ineffectiveness
claim nust judge the reasonabl eness of
counsel s chal | enged conduct on the facts of
the particular case, viewed as of the tine
of counsel's conduct. A convicted defendant
making a claim of ineffective assistance
must identify the acts or omssions of
counsel that are alleged not to have been
the result of reasonabl e professional
judgnment. The court nust then determ ne
whet her, in light of all the circunstances,
the identified acts or omssions were
outside the w de range of professionally
conpet ent assi stance.

Id. at 690; see also Asay v. State, 769 So.2d 974, 984
(Fla. 2000) ("The defendant bears the burden of
proving that counsel's representati on was unreasonabl e
under prevailing professional standards and was not a
matter of sound trial strategy."). Finally, "Judicial
scrutiny of counsel's performance nust be highly
deferential." 466 U S. at 689.

See also Maxwell v. Wainwight, 490 So.2d 927 (Fla. 1986),

\'

. State, 732 So.2d 313 (Fla. 1999); Pietri, supra:

Under this analysis, we hold that Pietri has failed to
denonstrate that counsel was deficient in securing a
mental health expert. Although counsel was admittedly
not focused on the penalty phase fromthe outset or in
the nonths prior to the start of the guilt phase
trial, the record clearly reflects that counsel began
attenpts to secure a nental health expert well before
t he penalty phase began. There was evi dence of clear
justification for not utilizing Dr. Krop as a w tness,
see Asay v. State, 769 So.2d 974, 984 (Fla. 2000)
("The defendant bears the burden of proving that
counsel's representation was unreasonable under
prevailing professional standards and was not a matter
of sound trial strategy."), and counsel subsequently
contacted at least four experts before finally
| ocating one who could offer assistance. In Hodges v.
State, 2003 Fla. LEXIS 1062, 28 Fla.L.Wekly S$S475
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(Fla. June 19, 2003), this Court held that trial
counsel had conducted a reasonable background
investigation where the "deficient results of that
investigation were attributable to an uncooperative
def endant and unwilling, absent, or recalcitrant
w tnesses."” 2003 Fla. LEXIS 1062 at *9, |Id. at S$S476.
While there is no claim here that Pietri was
uncooperative, the record does reflect that at |east
one of the nental health experts contacted by defense
counsel, Dr. Haynes, was unwilling to testify. Here we
do not even have deficient results because the
evidence ultimately presented at trial enconpassed the
material for which Pietri now asserts fault wth
counsel .

Unquestionably, the best-case scenari o would have been
for Dr. Caddy to have been secured earlier to allow
nore time for his review of all matters related to
Pietri. However, we do not agree that counsel's
performance was constitutionally deficient here, where
the record reflects that counsel attenpted, for over
two nonths prior to the penalty phase, to secure a
mental health expert. Counsel contacted at |east five
experts, and ultimately produced Dr. Caddy and Jody
|l odice at trial. Inportantly, counsel also requested,
both pre-trial and post-verdict, a continuance before
the start of the penalty phase to allow additional
time for preparation. The judge ultimtely denied the
request. This is not a situation in which defense
counsel did nothing to secure a mental health expert
to evaluate his client. Here defense counsel made a
reasonabl e effort to secure a nental health expert and
such efforts were successful. Additionally, the expert
ultimately provided conpetent testinony on the
def endant's behal f, which addressed the matters which
Pietri now clainms were overl ooked. W cannot say t hat
defense counsel provided constitutionally deficient
performance.

Even if we were to hold that defense counsel was
deficient in the attenpts to secure a nental health
expert, based on the -evidence presented at the
evidentiary hearing, it is clear Pietri has failed to
denonstrate that he suffered prejudice as a result.
Whil e defense counsel's performance can always be

43



second-guessed and attacked on post convi cti on,
Strickland mandates that we | ook at the evidence that
was actually presented conpared to that presented at
t he postconviction evidentiary hearing. Here, it is
clear that Pietri has failed to actually provide any
new evi dence.

(Enmphasi s added) .
The Pietri Court further cited as support for denying
Pietri=s clains of ineffective assistance:

In Jones v. State, 732 So.2d 313 (Fla. 1999), we held
that the record presented there did not establish a
reasonabl e probability that absent the clainmed errors,
the sentencer woul d have concluded that the defendant
shoul d not have been sentenced to death. See id. at
321. W noted that the defendant had failed to
denonstr at e, at the postconviction hearing, an
i nadequacy in the penalty phase testinony of the
def endant's nental health expert, and the defendant
had sinply presented additional mental health experts
who canme to different conclusions than the penalty
phase expert. See id. at 320. There, we reasoned: "The
evaluation by Dr. Anis is not rendered |ess than
conpetent, however, sinply because appell ant has been
able to provide testinony to conflict wth that
presented by Dr. Anis." Id. Further, we held that the
def endant had failed to denonstrate that he suffered
prejudi ce because "although the <court found no
statutory or nonstatutory mtigation, by virtue of the
testinmony of Dr. Anis, the sentencing jury was aware
of nmost of the nonstatutory mtigation regarding
appel lant's inpoverished and abusive childhood. The
jury was al so aware of appellant's abuse of al cohol
and excessive use of marijuana." |ld. at 321; see al so
Brown v. State, 755 So.2d 616, 636 (Fla. 2000)
(Strickland standard not satisfied where nental health
expert testified during postconviction hearing that
even if he had been provided wth additional
background information, his penalty phase testinony
woul d have been the sane); Rose v. State, 617 So.2d
291, 295 (Fla. 1993) ("The fact that Rose has now
obtained a nental health expert whose diagnosis
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differs fromthat of the defense's trial expert does
not establish that the original evaluation was
insufficient."); Provenzano v. Dugger, 561 So.2d 541
546 (Fla. 1990) (holding prejudice not denpnstrated
where nmental health testimony woul d have been | argely
repetitive; also, fact that defendant had secured an
expert who could offer nore favorable testinony based
upon additional background i nformati on not provided to
the original nental health expert was an insufficient
basis for relief).

In Dufour v. State, 905 So.2d 42, 55-58 (Fla. 2005), ™ the

Court observed in a simlar claim

13

State v. Duncan, 894 So.2d 817, 825-826 (Fla. 2004), is

clearly distinguishable,

Despite the trial court's statenent, in its order,
that "the Court can conceive of sound strategic and
tactical reasons for deciding not to call Dr. Berland
to testify,® Order Ganting in Part and Denying in Part
Fifth Amended Motion to Vacate Judgnents of Conviction
and Sentences at 18, it is clear to us that the record
is conpletely devoid of any justification for
counsel's failure to present the avail able evidence.
The trial court did not provide what it believed to be
the "sound strategic and tactical reasons for deciding
not to call Dr. Berland," nor can we ascertain from
this record what those reasons may have been. When
guestioned during oral argument, the State's attorney
could also not provide this Court wth any such
reasons. We again enphasize that our holding is not
based solely upon Duncan's fornmer attorney's failure
to provide a justification for his actions. Instead,
it is the conplete absence in the record before us of
any reason to support why the doctor was not called to
testify on Duncan's behal f. Duncan, having satisfied
his burden under Strickland, is entitled to a new
penalty phase.

(Enmphasi s added) .
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Duf our asserts that his trial counsel was deficient in
failing to consult a second nental health expert after
receiving an unfavorable and unprofessional report
fromthe confidential nmental health expert consulted,
Dr. Gutman. Dvorak testified at the evidentiary
hearing that Dr. Gutman was retained to exam ne Duf our
with regard to conpetency for trial and at the tinme of
the offense, as well as for mtigating information
relating to Dufour's background. Dr. Gutnman's report
i ndi cated that he not only eval uated whether Dufour
was conpetent but also fully eval uated Dufour's nental
health status. Dr. Gutman found that Dufour had
anti soci al behavi or, showed Ilittle signs of a
consci ence, and had average intelligence. Dr. Gutnman
concluded Dufour was conpetent at the time of the
offense and for trial. Dr. Gutman could not provide
any psychiatric dynam c or reason behind the killing
and he did not indicate that Dufour was in any way
unawar e of what he was doi ng.

Dvorak testified that he did not seek nor did he have
any reason to seek a second nental health opinion and
did not engage in further investigation to find
evidence of nmental illness or brain danage. Dvorak
stated that Dr. Gutnman's opinions were so strong that
there did not appear to be any prospect for a nore
favorable opinion. Dufour's other trial counsel,
Cohen, confirnmed that Dr. Gutman's report reflected
negatively on Dufour. Cohen testified that Dr. Gutnan
did everything Cohen woul d have expected an expert to
have done in 1984. Concerned with virtually everything
Dr. Gutman stated in the report being reveal ed at
trial, they decided not to call Dr. Gutman as a
w tness. Moreover, the defense team determ ned that
introducing a nental health expert would have opened
the door for the State to elicit evidence with regard
to Dufour's background, including facts surrounding a
doubl e hom cide Dufour commtted in Florida, which
occurred prior to the MIler hom cide. n4

n4 The postconviction evidentiary hearing
record indicates that Dufour commtted a
doubl e hom ci de, the "Stinson and Wse

murders,"” in Florida before the nurder in
this case. However , the instant case
proceeded to trial first and Duf our
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ultimately pled guilty to the Stinson and
W se nmurders after the penalty phase in the
instant case. Testinony at the evidentiary
hearing reveal ed that Dvorak was aware of
both the double homicide that Duf our

commtted in Florida, as well as the
addi ti onal M ssissippi murder of Earl Wayne
Peepl es.

As this Court has noted, to prevail on a claim of
ineffective assistance of trial counsel, a defendant
must denonstrate, first, that counsel's perfornmance
was deficient and, second, that the deficient
performance prejudiced the defense. See Strickland,
466 U. S. at 687; Maxwell v. Wi nwright, 490 So.2d 927,
932 (Fla. 1986). The first inquiry requires the
denmonstration of "errors so serious that counsel was
not functioning as the 'counsel' guaranteed the
defendant by the Sixth Amendment." Strickland, 466
U S. at 687. Under this analysis, Dufour has failed to
denonstrate that counsel was deficient in securing a
mental health expert. Although counsel did not seek a
second opinion, the record clearly reflects that
counsel attenpted to secure a nental health expert,
had no reason to doubt that expert's negative
conclusions, and made an infornmed decision not to
present a nental health expert. There was evi dence of
clear justification for not utilizing Dr. Gutman as a
witness, see Asay v. State, 769 So.2d 974, 984 (Fla.
2000) ("The defendant bears the burden of proving that
counsel's representation was unreasonable under
prevailing professional standards and was not a matter
of sound trial strategy.").

Moreover, this is not a case where counsel never
attenpted to nmeaningfully investigate mtigation. See
id. at 985 ("This Court has found counsel's
performance was deficient where counsel 'never
attempted to neaningfully investigate mtigation’
al t hough substantial mtigation could have been
presented.") (citing Rose v. State, 675 So.2d 567, 572
(Fla. 1996)). Counsel is entitled to great latitude in
maki ng strategic decisions. See Rose, 675 So.2d at
572. In those cases where counsel has conducted a
reasonabl e investigation of nental health mtigation
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prior to trial and then nmade a strategic decision not
to present this information, this Court has affirned
the trial court's findings that counsel's performance
was not deficient. See Asay, 769 So.2d at 985.

Here, trial counsel was not ineffective sinply because
after receiving an initial unfavorable report fromDr.
Gutman they did not proceed further to seek additional
experts for nmental mtigation evidence. In Asay, the
defendant's original penalty phase counsel engaged a
psychiatrist who diagnosed Asay wth antisocial
personality disorder, but found that Asay did not
exhibit an "enotional or cognitive disturbance.” 1d.
at 985. In that case, the Court concluded that the
def endant's attorney was not deficient in deciding to
di scontinue his investigation for nmental health
mtigation after receiving an initial unfavorable
report froman exam ning psychol ogist. See id. at 986.

Simlar to Asay, we conclude Dufour's trial counse

was not deficient where, after receiving the initial
unfavorable report from an exam ning nental health
expert, Dvorak did not retain an additional expert.
Furthernmore, Dr. Gutman's evaluation is not rendered
| ess conpetent sinply because Dufour was able to
provide conflicting testinmony at the evidentiary
hearing. See Jones v. State, 732 So.2d 313, 320 (Fla.
1999) (stating that the evaluation by a nmental health
expert is not rendered | ess conpetent sinply because
t he appellant provided conflicting testinony). Based
on the record, we conclude that trial counsel
conducted a reasonable investigation into nental
health mtigation, which is not rendered deficient
sinply because Dufour was able to secure nore
favorabl e ment al heal t h testi nony I n t he
post convi cti on proceedi ng.

Duf our asserts that Dvorak's testimony at the
evidentiary hearing reveals that his decision not to
seek further opinions was based on ignorance of
Florida law, and was not an informed strategic
deci sion. Specifically, Dufour alleges that Dvorak did
not seek a second opinion after receiving Dr. Gutman's
report because Dvorak testified that he did not want
to give the State access to Dr. Gutman or his report.
Because experts are confidential, Dufour asserts that
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the State woul d not have had access to the identity of
def ense counsel's experts, and, therefore, Dvorak's
decision not to retain another expert was deficient
performance. However, testinmony presented at the
evidentiary hearing belies Dufour's argunent that
opposi ng counsel would not have becone aware that Dr.
Gut man and other experts were being retained by the
def ense. Speci fically, Assi st ant State Attorney
Dorot hy Sedgwi ck testified that in 1984 the procedure
for court-appointed attorneys in capital cases to
obtain an expert involved filing a motion with the
court for funds. The notion would include the expert's
name, thereby placing the State on notice of the
expert's identity. Thus, Dvorak testified that had he
asked for a second expert the State would have known
that Dr. Gutman's opinion of Dufour was negative.
Additionally, there was nothing to suggest that Dr.
Gutman was inconpetent or that Dufour had any
condition produced by mtigating factors. Based on
these factors, Duf our's argunent that Dvor ak's
decision not to seek a second opinion was based on
i gnorance of the law instead of a sound trial strategy
IS unpersuasive.

Moreover, this Court has previously recognized that
"trial counsel is not deficient where he makes a
reasonabl e strategic decision to not present nental
mtigation testinmony during the penalty phase because
it could open the door to other danmamging testinony."
Giffinv. State, 866 So.2d 1, 9 (Fla. 2003); see also
Reed v. State, 875 So.2d 415, 437 (Fla. 2004) ("An
i neffective assistance claim does not arise fromthe
failure to present mtigation evidence where that
evidence presents a double-edged sword."). Dvorak
testified at the evidentiary hearing that he was
concerned that if Dr. Gutman's report was revealed, it
would Ilikely have opened the door for danaging
evidence to be introduced to the jury that woul d have
depi cted Dufour as a sociopath who knew what he was
doing at the time of the nurder. See Ferguson V.
State, 593 So.2d 508, 510 (Fla. 1992) (finding
counsel's decision to not wutilize nental health
experts to be "reasonable strategy in light of the
negative aspects of +the expert testinony" where
experts had indicated that defendant was malingering,
a sociopath, and a very dangerous person); see also
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Reed, 875 So. 2d at 437 ("This Court has acknow edged
in the past that an antisocial personality disorder is
‘a trait most jurors tend to |ook disfavorably
upon."") (quoting Freeman v. State, 852 So.2d 216, 224
(Fla. 2003)). Under these circunmstances, Dufour cannot
now second-guess a strategic decision enployed by
def ense counsel. See Brown v. State, 846 So.2d 1114,
1125 (Fla. 2003) (enphasizing that the Court will not
second- guess counsel's strategic deci si ons on
col l ateral attack).

Moreover, Dufour has failed to denonstrate that he
suffered prejudice as a result of defense counsel's
decision not to obtain additional nmental health
opinions. At the evidentiary hearing, two nental
health experts testified on Dufour's behalf. Dr.
Jonat han Lipman, the defense neuropharmacol ogi st,
opined that Dufour was in a state of chronic
intoxication at the time of the nmurder. Dr. Lipman
al so opi ned that based on the conbinati on of drugs and
al cohol Dufour was likely suffering from an organic
brain syndrome, and that a person in Dufour's
condition would have an inpaired ability to conform
his conduct to the requirenments of the law. Dr. Robert
Berland testified that, although he was relying on
inconplete archival data, there was substantia
information that would permt the conclusion that
Duf our was under the influence of extrenme nental or
enoti onal disturbance at the time of the crime. Dr.
Berl and further testified that, although there was no
evi dence that Dufour had a substantial inpairment in
his capacity to appreciate crimnality, the nature of

Dufour's nmental illness inpaired his capacity to
conform his conduct to the requirenents of the | aw at
the time of the crinme. In addition, Dr. Sherry

Buorg-Carter, the defense psychologist, could not
state to what extent Dufour's alcohol and substance
abuse influenced himin connection with the nurder or
his capacity to appreciate the wongful ness of his
conduct. However, she did testify to the extrene
mental and enotional disturbance mnmitigator sinply
because at the tinme of the incident he woul d have been
di agnosed wth chronic substance abuse disorder.
Further, she testified that the only other possible
mtigator available in this case would have been
Duf our' s | npai red capacity to appreci ate t he
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crimnality of his conduct or conform his conduct to
the requirenents of the |law. However, Dr. Carter's
opinions relating to the statutory mtigators were
limted because she admtted that she could not state
to what extent Dufour's substance abuse affected or
i nfluenced the nmurder, nor could she state whether his
capacity to appreciate the wongful ness of his conduct
was inpaired when he commtted the nmurder. The State
al so presented a nental health expert, Dr. Sidney
Merin, whose opinion with regard to Dufour's nenta

state at the time of the crinme contradicted that of
t he defense experts. Dr. Merin found that Dufour had
and probably still has some mld neurocognitive
i npai rment but not to the extent that would render
Duf our incapabl e of planning, organizing, and thinking
t hrough his actions.

Sinmply presenting the testinony of experts during the
evidentiary hearing that are inconsistent with the
mental health opinion of an expert retained by trial
counsel does not rise to the level of prejudice
necessary to warrant relief. See Carroll v. State, 815
So. 2d 601, 618 (Fla. 2002) ("The fact that Carroll has
now secured the testinony of nore favorable nenta

health experts sinply does not establish that the
original evaluations were insufficient."); see also
Cherry v. State, 781 So.2d 1040, 1052 (Fla. 2000)
("The fact that Cherry found a new expert who reached
conclusions different from those of the expert
appointed during trial does not nean that relief is
warranted . . . ."). In assessing prejudice, "it is
inportant to focus on the nature of the nmental health
mtigation" now presented. Rutherford v. State, 727
So.2d 216, 223 (Fla. 1998). Neither expert presented
by the defense in this postconviction proceeding
rendered a strongly favorable opinion. Dr. Lipman
admtted that he could only testify in generalizations
as to the effects of drug abuse where the specifics of
the offenses were in dispute. Wiile Dr. Berland
concl uded that Dufour suffered fromnmental illness at
the time of the nmurder, he also testified that it did
not appear that any nental illness controlled Dufour's
behavior. It is not reasonably probable, given the
nature of the testinony offered by Drs. Berland and
Li pman, that had the testinony been presented at the
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penalty phase it would "have so affected the fairness
and reliability of the proceeding that confidence in
the outconme is underm ned." Maxwell, 490 So.2d at 932.
Not ably, there was substantial aggravation at issue in
this case, including the CCP aggravator. Accordingly,
we deny this claim

See also: Chandler v. U.S., 218 F.3d 1305 (11'" Cir. 2000);

Grossman v. Croshby, 359 F.Supp. 1233 (M D. Tanpa 2005):

A review of other cases supports the conclusion that
no ineffective assistance of counsel has been shown on
the facts of this case. In Wite v. Singletary, 972
F.2d 1218 (11th Cir. 1992), trial counsel had spoken
to famly nmenbers, and presented five wtnesses,
i ncluding White's nother, uncle, and fiance. The court
held that this situation was clearly distinguished
from cases showing a lack of any investigation. "A
| awyer can al nost always do sonmething nore in every
case - the Constitution requires a good deal |ess than
maxi mum performance. i 972 F.2d at 1225,

FAI LURE TO PRESENT ALL EXTANT M Tl GATI NG EVI DENCE

A. The Adoptive Hone

Looney asserts that defense counsel should have enphasized
nore the conditions of his adoptive hone environs as mtigation,
specifically, Cumm ngs should have |ocated Mark Looney, an
adoptive brother. Dr. Msman testified at the evidentiary
hearing that Looney had Amajor devel opnent problens@ and
Astressors@ due to the 16 years he spent with the Looney famly.
(PCRI'I 319-322, 324). Mosman stated that Looney:s environment
A...had a significant and major effect on his devel opnent for

those 16 years. It led to significant depression, a |lot of self
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destructive behavior in |later adol escence. What the records
indicate, to help put this in perspective, is that not only was
the hone externally viewed as very rigid, and the interviews
fromthe children tal ked about a | ot of abuse which went beyond
rigidity,...0. (PCRIIl 407). He ventured further that:

And so | think that the context and the climte of the
adoptive home, while it had the potential of being
healing and curative for a child who had been abused
and placed, in this particular case it did just the
opposi te. And I:m not blam ng the adoptive home for
what happened here, but I:m saying there:s a direct
clinical and psychologically (sic) dynamc |inkage
bet ween all of these.

(PCRI'I'l 408) (Enphasi s added).
The trial court rejected Looneyss allegation as to
i neffectiveness on this issue, finding:

There is no evidence in the record to support that any
enotional or cognitive disturbance nental health
mtigator asserted by Dr. Modsman, as either statutory
or nonstatutory, contributed to the defendant's
actions in commtting his crinmes. Hs asserted
addi tional statutory mitigators are without basis in
the record and clearly conflict with the evidence of
t he def endant's conduct and behavi or presented during
trial. He was not famliar with the significant facts
and circunstances or the evidence presented during the
guilt phase and his parsing and teasing of the
mtigation was strained and conjectural. Dr. Mdssman's

testimony |likely wuld have been entitled to
insignificant weight had it been presented in the
penalty phase. Dr . Mosman presented no ot her

supportable mtigation that woul d have been found that
was not presented by trial counsel through the |ay
W t nesses presented. The def endant has sinmply
presented an additional nental health expert wth
somewhat strained and different conclusions than those
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of the expert relied upon by trial counsel. There has
been no denonstration that the evaluation of trial
counsel's expert was insufficient. The penalty phase
jury was aware of nost, if not all, of the mtigation
regardi ng the defendant's background and chil dhood.

10. Even if the mtigation evidence presented had been
parsed and teased and enunerated as argued on post
conviction relief, it has been repeatedly held by
appel I ant maj orities t hat a |laundry i st of
enunmeration of mitigation aspects or factors relating
to a defendant's character, record and background is
not required to supplant the standard Section
921.141(6) (h) approved jury instruction form As has
been indicated such specific enunmeration may create
real risk of msleading a jury into not considering
sone nmitigation aspect with respect to a defendant's
background, character or record that it has heard
because it has not been included in any enuneration

The mtigation presented would not have been provided
any nore inpact or weight for its consideration if it
had been teased or parsed into tiny bits and g ven
multiple enunmeration for nultiplicative matching
pur poses against the State's aggravators. The jury was
not left with the inpression that the mtigation they
could consider was limted nor that mtigation not

specifically designated as statutory could not inpact
or be weighed against the State's statutory
aggravators. Contrary to defendant's assertions that
his case went to the jury with no statutory mtigators
and only a grouping of nonstatutory mtigation, his
case went to the jury with two statutory mtigators
and a host of further nonstatutory mtigation.
Furthernmore, counsel made it clear and ably argued
that any mtigator ~could outweigh all of the
aggravators argued by the State.

(PCRI || 563-564).

The record reflects, apart from the evidence presented at
the evidentiary hearing, that the jury was well aware of Looney:s
adoptive home conditions. Looney was adopted by his foster

parents. His maternal grandnother, Ms. Podgers, testified that
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she was only allowed to see hi m weekends and holidays until he
was sSixteen years old. (RXVIII 2247-2249). Ms. Podgers
observed that Ms. Looney, Jason:s adoptive nother, was very
controlling and thought that he would be the next Billy G aham
Church was very inmportant in their househol d. Looney had no
choice and was required to go two or three tinmes a week. She
observed that the adoptive famly was very nice however they
woul d have nothing to do with Jason anynore. (RXVI 11 2250-
2251). When Jason was sixteen (16) years old, his real
grandfather killed hinmself. At that time Ms. Looney not only
told Jason that his real grandfather killed hinself; but that
Jason had been raped as a baby by his grandfather. (RXVI I
2251). After Jason was told about this incident, he did not
want to see his grandnother any |onger and did not respond to
her cards and calls. (RXVIII 2253). Ms. Podgers subsequently
| earned that Jason never received her cards or the phone calls
(RXVI || 2258).
At the evidentiary hearing, defense counsel testified after
di scussing Looney:s circunstances with Dr. Partyka and his
investigator, and after attenpting to get the Looneys to help

Jason, defense counsel decided that the best strategy to tell
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Looney:s sad story was to present the mtigation through Looney:s

real nother and grandrmther.14

Cases relied upon by Looney, Rose v. State, 675 So.2d 567

(Fla. 1996); State v. Reichmann, 777 So.2d 342 (Fla. 2000), and

State v. Lews, 838 So.2d 1102 (Fla. 2002), are all

di stinguishable from the instant circunstances. In Rose, the

court found an inexperienced defense counsel wanting for failing

to investigate any m'tigation.15

We find counsel's performance, when considered under
the standards set out in Hldwn and Baxter, to be
deficient. It is apparent that counsel's decision,
unl i ke experienced trial counsel's inforned choice of
strategy during the guilt phase, was neither informed
nor strategic. Wthout ever investigating his options,
counsel latched onto a strategy which even he believed
to be ill-conceived. n5 Here, there was no
i nvestigation of options or neaningful choice. See
Horton v. Zant, 941 F.2d 1449, 1462 (11'" Cir.
1991) (" Case |law rejects the notion that a 'strategic'

' Cummings received the Texas files on Looney regarding

hi s being renoved from his biological hone and his grandparents
and being adopted by the Looneys. He had a nunber of
di scussions with Dr. Partyka and M. Johnson about Looney, and
he told Dr. Partyka to do no witten reports as a result of
t hose discussions. It was Dr. Partyka s suggestion to Cumm ngs
that he not be called as a witness because his testinony would
do nore harm than good. (PCRIII 449-453). Cunm ngs di scussed his
strategy with other coll eagues and everyone agreed, it was a Ano-
brainerf that Dr. Partyka should not be call ed. Addi tionally
Cumm ngs believed that a second doctor would not have hel ped.
He spoke to Looney about this strategy and Looney never asked
that a second doctor be secured. (PCRIII 453-456)

' Both prongs of Strickland were found proven by Rose.
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Rose,

decision can be reasonable when the attorney has
failed to investigate his options and make a
reasonabl e choice between them "), cert. denied, 503
U S 952, 112 S.Ct. 1516, 117 L.Ed.2d 652 (1992). As
not ed above, it appears to have been a choice directly
arising from counsel's inconpetency and |ack of
experience. However, counsel, regardless of his
i nexperience, was not at Iliberty to abdicate his
responsibility to Rose by substituting his own
judgnment with that of an appellate coll eague. n6

n5 The strategy appears to be closely akin
to a claimof residual or lingering doubt, a
claim which this Court has repeatedly held
is not an appropriate matter to be raised in
mtigation during t he penalty phase
proceedi ngs of a capital case. See King v.
State, 514 So.2d 354 (Fla. 1987), cert.
deni ed, 487 U. S. 1241, 108 S.Ct. 2916, 101
L. Ed.2d 947 (1988); Aldridge v. State, 503
So.2d 1257 (Fla. 1987); Burr v. State, 466
So.2d 1051 (Fla.), cert. denied, 474 U S

879, 106 S.Ct. 201, 88 L.Ed.2d 170 (1985).

né The State suggests that resentencing
counsel did not investigate and present
mtigating evidence because Rose insisted
t hat counsel put on the "accidental death"
theory at the penalty phase, rather than
pursue mtigation. However, a careful
reading of the record indicates otherw se.
Resent encing counsel testified that the
acci dental death theory "changed everything
that M. Rose ever stood for as far as his
view of this case. He never admtted to ne
he did this crime. Never. Okay. So | nean
this theory was a M. Carres [the appellate
attorney] theory."™ We find no support in the
record for the position that counsel's
strategy was forced wupon him by the
def endant .

675 So.2d at 572-73.
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Li kewi se, in Reichmann, the court concurred with the tri al
court that counsel=s failure to investigate any mtigation
resulted in a proper determ nation of counsel:s ineffectiveness.

Al t hough there was sonme evidence suggesting that
Ri echmann did not want defense counsel to go to
Germany, defense counsel conceded that Ri echmann did
not instruct him or preclude him from investigating
further or presenting mtigating evidence. Moreover,
def ense counsel was unable to provide any expl anation
as to why he did not conduct an investigation or
contact w tnesses available to him

Thus, it is apparent that the trial court's factual
findings are supported by conpetent and substantia

evidence and its |egal conclusions are supported by
our prior opinions in Mtchell v. State, 595 So.2d
938, 942 (Fla. 1992) (holding that penalty phase
representation was ineffective where defense counsel
presented no evidence of mtigation but where evidence
was presented at the evidentiary hearing that could
have supported statutory and nonstatutory evidence);
Bassett v. State, 541 So.2d 596, 597 (Fla. 1989)
(holding that defense counsel's failure to discover
mat er i al nonstat utory evi dence of mtigation
consisting of defendant's dom nation by other
i ndi vidual s and the difference in age between him and
hi s codefendant raised a reasonable probability that
the jury's recommendati on woul d have been different);
and Stevens v. State, 552 So.2d 1082, 1087 (Fla. 1989)
(hol di ng that defense counsel's failure to investigate
def endant's background, failure to present mtigating
evidence during the penalty phase, and failure to
argue on defendant's behal f rendered defense counsel's
conduct at the penalty phase ineffective). It seens
apparent that there would be few cases, if any, where
def ense counsel would be justified in failing to
investigate and present a case for the defendant in
t he penalty phase of a capital case.

Rei chmann, 777 So.2d at 350-51. (Enphasis added).

And in State v. Lewis, 838 So.2d at 1113-14, the court hel d:
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In reviewing the current case, we find there is
conpetent, substantial evidence to support the tria
court's finding that counsel did not spend sufficient
time to prepare for mtigation prior to Lewis's
wai ver. n9 Kirsch never sought out Lew s's background
information and never interviewed other nenbers of
Lewms's famly; therefore, he was unable to advise
Lewis as to potential mtigation which these w tnesses
and records could have offered. The only w tness who
was available and willing to testify in favor of the
def endant was a nental health expert who had nerely
tal ked with Lewis and had not yet reached a diagnhosis
because he did not have sufficient information. There
is al so conpetent, substantial evidence to support the
trial court's finding that Lewis's waiver of the
presentation of mtigating evidence was not know ngly,
voluntarily, and intelligently made. Based on this
lack of a knowing waiver and the substantia
mtigating evi dence whi ch was avai |l abl e but
undi scovered, we hold that Lewis did suffer prejudice.
n10 Accordingly, we find that there is conpetent,
substantial evidence to support the trial court's
factual det erm nati ons and approve the | egal
conclusion that Lewis established a <claim for
i neffective assistance of counsel in the penalty phase
of the trial.

n9. In this case, defense counsel had thirty
days in which to prepare but spent far |ess
than eighteen hours in preparation. To be
clear, the finding as to whether counsel was
adequately prepared does not revolve solely
around the ampbunt of tinme counsel spends on
the case or the nunmber of days which he or
she spends pr epari ng for m tigation.
| nst ead, this rnust be a case-by-case
anal ysis. For exanple, in Rose, although
counsel had seventy-nine days in which to
prepare for a resentencing, this was not
sufficient time, in part because counsel
never had a capital case before. Rose, 675
So. 2d at 573.

n1l0. See, e.g., Mtchell v. State, 595 So.2d
938, 942 (Fla. 1992) (finding that counsel

59



was defici ent and def endant suffered
prejudice when counsel failed to present
mtigating evidence that defendant had brain
danmage, a history of child abuse, and a
hi story of substance abuse); State v. Lara,
581 So.2d 1288, 1289 (Fla. 1991) (holding
that counsel did not sufficiently prepare
for the penalty phase and defendant suffered
prej udi ce because counsel fail ed to
adequately present evidence of child abuse,
the defendant's bizarre behavior signaling
serious nental disorientation, and prior
hospitalization for nmental illness); see
also Harris v. Dugger, 874 F.2d 756, 763
(11th Cir. 1989) (finding that prejudice
ensued when counsel failed to properly
investigate for the penalty phase and hence
did not present wtnesses who would have
testified nerely that the defendant was "a
devoted father, husband, and brother,"
despite the fact that this testinmony could
have permtted the prosecution to explore
the defendant's nunerous other felony
convi ctions and t hat he had been
di shonorably discharged fromthe mlitary).

(Enmphasi s added) .

The trial oourt was correct in concluding there was no
deficient performance by Cunmm ngs as to evidence pertaining to
Looney:=s adoptive hone life.

B. The Statutory Age M tigator
Looney, through the testinony of Dr. Msnan, argues that

counsel was deficient because he did not explore Looneys Anenta
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agefl verses his Achronol ogi cal age@ for this statutory mtigating

6

factor.® see: Ki mbrough v. State, 886 So.2d 965 (Fl a. 2004).17

Al though Mosnman acknow edged his testing showed Looney

has an 1Q of 120, he said that he had no nunber for Looney:s
mental age. (PCRIII 421-422).

Y In Kinbrough v. State, 700 So.2d 634, 637-38 (Fla.
1997), the record reflects the trial court rejected Ki nbrough:s
age of 19 as a mtigating factor. In postconviction, Dr. Msnan
identified nmental age verses chronol ogical age as a factor in
mtigation in an effort by Kinbrough to show his trial counsel
was i neffective:

In support of the statutory age mtigator, Mosman
explained that "age has to do wth nental age,
devel opnent al age, social age, intellectual age, nora

age." Kinbrough rated a ten percentile rating "from
all the years of academ c functioning.” H's school

records also reflected annual testing where “76 out of
100 of his same age peers were educationally nmuch nore
sophi sticated and skilled than he." Msman cal cul at ed
t hat based on an | Q of seventy-six, Kinbrough had the
intellectual efficiency of a thirteen-year-old child.
Ki mbr ough's enotional age, his ability to relate and
engage in mature interpersonal relationships, was al so
| ow.

On cross-exam nation, Msman acknow edged that this
was not the first tinme he had testified in a capital
case that a defendant's nental age does not match his
chronol ogi cal age. He had previously testified that a
thirty-eight-year-old man had t he ment al or
devel opnental age of a fourteen-year-old. Mysman was
not aware that this Court wupheld the trial court's
rejection of this proposed ntigator because his
opi nion was contradicted by the other twenty-five
witnesses called by the defense during the penalty
phase. He agreed that none of the various 1Q test
scores in this case placed Kinbrough in even the mld
mental retardation range. Kinbrough, 886 So.2d at 975-
76.
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The record reflects that the trial court considered this
statutory mtigating factor and found it to exist, giving it
noderat e wei gh (Looney was 20 at the tinme of the nurders).

Looney, on appeal from the denial of his postconviction
notion, seeks to capitalize on the recent decision of Roper v.
Si mons, 543 U. S.__, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005), as
authority to suggest that trial counsel should have presented
evi dence of nmental age in addition to chronol ogical age. The
United States Supreme Court:=s decision in Roper, 125 S. Ct. at
1197-98, creates a bright line age |imtation in the application
of capital punishnment.

Drawing the line at 18 years of age is subject, of
course, to the objections always raised against
categorical rules. The qualities that distinguish
juveniles from adults do not disappear when an
i ndi vidual turns 18. By the sane token, sonme under 18
have already attained a | evel of maturity sonme adults
will never reach. For the reasons we have discussed,
however, a line nust be drawn. The plurality opinion
in Thonpson drew the line at 16. In the intervening
years the Thonpson plurality's conclusion that
of fenders under 16 may not be executed has not been
chal | enged. The | ogic of Thonpson extends to those who
are under 18. The age of 18 is the point where society
draws the line for many purposes between chil dhood and
adul thood. It is, we conclude, the age at which the
line for death eligibility ought to rest.

The trial court rejected Looney:s assertion that counsel was
ineffective as to the Aage@ mtigation, finding that:
Wth respect to the asserted non-presented statutory

mtigation of the defendant's enotional and social age
deficits that he felt were not presented in the
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appropriate manner, apart from his chronol ogi cal age,
Dr. Msman testified vaguely w thout any specific
delineation of any enotional or social deficits of the
def endant . On Cross exam nati on, al t hough he
acknow edged that his 1Q testing of the defendant
reflected a full scale 1Q of 120, in the upper ten
percent, Dr. Mosman was reticent to give any specific
mental, enotional or social age for the defendant
preferring a band of "m d-adol escence".

Having failed to denonstrate that evidence of nental age
woul d have somehow changed the statutory factor found, Looney
has not shown that counsel did sonmething in error. Moreover, no
prejudi ce can be shown from the | ackluster evidence of Anental
agef postulated by Dr. Mssman to this statutory mtigator
presented to the jury and trial court and found by the tria
court at trial.

C. Statutory Mtigator - Extreme Enotional Disturbance.

Next Looney asserts, wthout citing awy authority, that

counsel was ineffective for not finding, in essence Dr. Msnman,

and presenting evidence of extreme enotional disturbance. He

argues that this evidence was not countered by the State bel ow

At the evidentiary hearing the State called, for limted

8

purposes,1 Dr. Partyka, who testified contrary to Dr. Mosnan:s

®  There was a discussion as to what Dr. Partyka could

testify to since Looney was not waiving the confidential nature
of Dr. Partyka from their pretrial discussions. (PCRII1 485,
487) .
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extreme enotional disturbance findings based on Looney:s
Adepression@, his Al oneliness@, and anger as to how he was rai sed:

It appeared to me that his leaving his famly and the
runni ng away, going, | believe, to south Texas, was
nore of an inplusive act, nmore of he needed a change,
nore of an indication of an issue of boredom and a
need for stinulation than anything el se.

(PCRI || 487).
In further discussing the events leading up to Looney:ss
actions in Tallahassee, Florida, Dr. Partyka testified:

Well, ny understanding, again, is that everything
seened nore pronpted by inpulsivity and a |ack of
bor edom Many tinmes psychopaths nove quite a bit
about the country. In M. Looney:ss case, he appeared
to be an individual who had difficulty settling down.

Part of t hat was he has difficulties wth
rel ati onships. They tend to be shallow. Hi's enotions
tend to be shallow, and consequently he doesn:t have
| asting relationships. So it:s not surprising that he
woul d pick up and | eave from | believe it was Corpus
Christi to go to New Oleans, stay in New Oleans a
little bit, hook up with some people, and end up in
Tal | ahassee.

(PCRI || 486)

Utimtely he was di agnosed as a psychopath and was conpared
by Dr. Partyka to Ted Bundy. (PCRIII 487).

It was clear from both defense counsel:s testinmny and Dr.
Partyka:s that Dr. Partyka woul d not have been a good w tness for

Looney. Based on this record it is evident that defense counsel
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could not be faulted for not calling Dr. Partyka at the penalty

phase proceedings.19

D. Non Statutory Mtigation

Besi des identifying the sane twel ve potential areas of non
statutory mtigation, Looney nmakes no additional argunent as to
why trial counsel was ineffective for presenting or not
presenting these purported aspects of his life.

The trial court in reviewing this laundry list concluded

t hat :
9. The defendant and postconviction counsel have
failed in their burden  of show ng that any
i neffectiveness of trial counsel . deprived the

defendant of a reliable trial and penalty phase
proceedi ng under Strickland v Wshington, 466 U. S.
668, 104 S.Ct. 2052,80 L.Ed.2d. 674 (1984) and its
progeny. Counsel di d conduct a reasonabl e
investigation of mental health mtigation prior to
trial and nade a strategi c and reasonabl e deci si on not
to present this information through a nental health
expert. He did not fail to investigate potenti al
mtigating evidence and he did not fail to obtain an
adequate nmental health evaluation. See, Jones v State,
732 So.2d 313 (Fla. 1999); see also, Asay v State, 769

19 Def ense counsel felt there was no way to introduce

mental health information in a positive manner, and observed
that just because sonething sounds plausible today, does not
mean it was a good strategy at the time or wi thout significant
down sides. He observed, for exanple, that Dr. Partyka told him

Looney had no renorse for the crine. It was only after the
deat h recommendati on that Looney got renorseful. (PCRIII 463-
64) . On redirect, Cummings noted that almst all of the

suggested Anewd non-statutory mtigation proposed by Mosnman was
presented. (PCRII1 486-71).

65



So. 2d 974 (Fla. 2000); Corell v Dugger, 558 So.2d 422
(Fla. 1990).

There is no evidence in the record to support that any
enmotional or cognitive disturbance nental health
m tigator asserted by Dr. Mosman, as either statutory
or nonstatutory, contributed to the defendant's
actions in conmmtting his crines. H's asserted
additional statutory mtigators are wi thout basis in
the record and clearly conflict with the evidence of
t he defendant's conduct and behavi or presented during
trial. He was not famliar with the significant facts
and circumstances or the evidence presented during the
guilt phase and his parsing and teasing of the
mtigation was strained and conjectural. Dr. Mdssman's

testimony |ikely would have been entitled to
insignificant weight had it been presented in the
penalty phase. Dr . Mosman presented no ot her

supportable mtigation that woul d have been found that
was not presented by trial counsel through the |ay
wi t nesses presented.

The defendant has sinply presented an additional
mental health expert wth sonmewhat strained and
di fferent conclusions than those of the expert relied
upon by trial counsel. There has been no denonstration
that the evaluation of trial counsel's expert was
insufficient. The penalty phase jury was aware of
nmost, if not all, of the mtigation regarding the
def endant's background and chil dhood.

10. Even if the mtigation evidence presented had been
parsed and teased and enunerated as argued on post
conviction relief, it has been repeatedly held by
appel | ant majorities that a laundry [|ist of
enunmeration of mtigation aspects or factors relating
to a defendant's character, record and background is
not required to supplant the standard Section
921. 141(6) (h) approved jury instruction form As has
been indicated such specific enumeration may create
real risk of msleading a jury into not considering
some mtigation aspect with respect to a defendant's
background, character or record that it has heard
because it has not been included in any enuneration
The mtigation presented would not have been provided
any nore inpact or weight for its consideration if it
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had been teased or parsed into tiny bits and given
mul tiple enumeration for multiplicative mtching
pur poses agai nst the State's aggravators. The jury was
not left with the inpression that the mtigation they
could consider was |limted nor that mitigation not
specifically designated as statutory could not i npact
or be weighed against the State's statutory
aggravators. Contrary to defendant's assertions that
his case went to the jury with no statutory nitigators
and only a grouping of nonstatutory mtigation, his
case went to the jury with two statutory mtigators
and a host of further nonstatutory mtigation.
Furthernmore, counsel nade it clear and ably argued
that any mtigator ~could outweigh all of the
aggravators argued by the State.

11. The defendant has clearly failed to establish any
deficient performance by or ineffective assistance of
counsel nor that the defendant was deprived of a
reliable trial or penalty phase proceeding.

(PCRI 11 562-64).

There is no basis shown as to why any of the twelve |isted

additional mtigating factors did not fall within the mtigation

presented.20

2 The jury was told that at a young age, (18) nonths,

Looney was taken from his natural nother and placed in foster
care, because he was sexually abused. (RXVIII| 2238-2243, 2246-
47). The jury was told that his grandfather was the abuser and
had comm tted suicide. (RXVIII 2251)

There was no evidence presented other than the observati ons of
Dr. Msman that there was any abuse in the adoptive hone,
rather, the evidence was that the Looney:s household was
religious and was too rigid. (RXVIIl 2250-51). Wen defense
counsel tried to talk with Ms. Looney to secure information on
behal f of Looney, he said she sounded very hateful. (PCRIII
458). AShe was very angry at what he had done and been charged
with, and al nost seened like a reflection upon her. She didn:t
give a darn about what happened to Jason from that point on.@
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Li kewi se the trial court found what Dr. Msnan testified to,
to be specul ative or a stretch; and woul d not have resulted in a
di fferent recomrendati on. Looney has failed to present any
evi dence or argunent otherw se.
E. Failure to Use a Mental Health Expert
Both Cumm ngs and Dr. Partyka testified that any testinony
fromDr. Partyka cane with baggage. Dr. Partyka believed that
the same evidence, Looney:s sad childhood, wthout the
Apsychopat hf baggage coul d be presented through other wtnesses.
M. Cumm ngs testified that was his strategy and that strategy
was reached after he discussed Looney:s case with others: Alt

seens |like a no-brainer to ne not to call Dr. Partyka, when your

(PCRI || 458).

Dr. Partyka, who saw Looney pre-trial, at the behest of defense
counsel, interviewed Looney for over nine hours and gave Looney
a battery of tests. He found no nental illness or disease, but
determned that this intelligent (1Q 114) defendant was
antisocial and a psycopath. He opined that the crinmes were
i mpul si ve but not driven by panic or anxiety. Although, by any
measure, Looney had a difficult life, he has a history that

woul d show no child abuse after Looney noved into foster care,
and actions such as running away were nore attributable to
i npul sive acts, boredom and the need for stimulation. (PCRII
479- 488) .

Def ense counsel Cumm ngs testified that Dr. Partyka stated that
there was no evidence of alcohol or drug abuse in any of the
hi storical docunents, that Looney had been good on probation the
three years previous to the crinme and had not been self
medi cati ng, and that Looney had no renorse for the crinme. (PCR
Vol . 111 469-471).
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doctor, vyour expert, tells you you donit want to call ne.@
(PCRI || 454).

Looney admits that calling Dr. Partyka m ght be dangerous,
but opines A[BJut this did not nean that another expert would
have been put in a position of revealing Dr. Partyka:s findings.

On the contrary, another expert could have testified to the
significance of Looney:s traumatic history of child abuse and
abandonment as noted by Dr. Msman. @ (Appellant:=s Brief p 61)

In Dufour v. State, 905 So.2d 42, 56-57 (Fla. 2005), the

Court in simlar circunstances hel d:

As this Court has noted, to prevail on a claim of
i neffective assistance of trial counsel, a defendant
nmust denonstrate, first, that counsel's performance
was deficient and, second, that the deficient
performance prejudiced the defense. See Strickl and,
466 U. S. at 687; Maxwell v. WAinwight, 490 So.2d 927
932 (Fla. 1986). The first inquiry requires the
denonstration of "errors so serious that counsel was
not functioning as the 'counsel' guaranteed the
def endant by the Sixth Amendnent." Strickland, 466
U S at 687. Under this analysis, Dufour has failed to
denonstrate that counsel was deficient in securing a
mental health expert. Although counsel did not seek a
second opinion, the record clearly reflects that
counsel attenpted to secure a nental health expert,
had no reason to doubt that expert's negative
conclusions, and made an informed decision not to
present a nental health expert. There was evi dence of
clear justification for not utilizing Dr. Gutman as a
witness, see Asay v. State, 769 So.2d 974, 984 (Fla.
2000) ("The defendant bears the burden of proving that
counsel's representation was unreasonable under
prevailing professional standards and was not a matter
of sound trial strategy.").
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Moreover, this is not a case where counsel never
attenpted to neaningfully investigate mtigation. See
id. at 985 ("This Court has found counsel's
performance was deficient where counsel 'never
attenpted to neaningfully investigate mtigation

al though substantial mtigation could have been
presented.”) (citing Rose v. State, 675 So.2d 567, 572
(Fla. 1996)). Counsel is entitled to great latitude in
maki ng strategic decisions. See Rose, 675 So.2d at

572. In those cases where counsel has conducted a
reasonabl e investigation of mental health mtigation
prior to trial and then nmade a strategi c decision not
to present this information, this Court has affirned
the trial court's findings that counsel's perfornmance
was not deficient. See Asay, 769 So.2d at 985.

Here, trial counsel was not ineffective sinply because
after receiving an initial unfavorable report fromDr.
Gut man they did not proceed further to seek additiona
experts for nental mtigation evidence. In Asay, the
defendant's original penalty phase counsel engaged a
psychiatrist who diagnosed Asay wth antisocial
personality disorder, but found that Asay did not
exhibit an "enotional or cognitive disturbance.” 1d.
at 985. In that case, the Court concluded that the
def endant's attorney was not deficient in deciding to
di scontinue his investigation for nmental health
mtigation after receiving an initial unfavorable
report from an exam ning psychol ogist. See id. at 986

Simlar to Asay, we conclude Dufour's trial counse

was not deficient where, after receiving the initial
unfavorable report from an exam ning nental health
expert, Dvorak did not retain an additional expert.
Furthernore, Dr. CGutman's evaluation is not rendered
| ess conpetent sinply because Dufour was able to
provide conflicting testinony at the evidentiary
hearing. See Jones v. State, 732 So.2d 313, 320 (Fla.
1999) (stating that the evaluation by a nmental health
expert is not rendered |ess conpetent sinply because
t he appellant provided conflicting testinony). Based
on the record, we conclude that trial counsel
conducted a reasonable investigation into nental
health mtigation, which is not rendered deficient
sinply because Dufour was able to secure nore
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favorabl e ment al heal t h t esti nony in t he
post convi cti on proceedi ng.

(Enmphasi s added) .

Li kewt se here, Cumm ngs had an investigator and a nenta
health expert to Atease out@ nmental health information. Records
were secured and Dr. Partyka interviewed and tested Looney. Dr.
Partyka reported to Cunm ngs his feeling that Looney:s chil dhood
and other life issues would be better displayed through others,

not the doctor, because of Dr. Partykas:s belief that Looney:ss

1

ment al health eval uati ons were not heIpfuI.2 CQurmm ngs di scussed

> see Rivera v. State, 859 So.2d 495, 502 (Fla. 2003),
wherein the very opposite was asserted-that lay w tnesses shoul d
have been used over an expert to present mtigation:

In support of Rivera's IAC claim that trial counse

should have put on nore evidence of his drug use
hi story, addiction, and dependence, several | ay
W tnesses testified at the evidentiary hearing that
Ri vera began drug use at an early age, that he
experimented with many types of drugs, and that he nmay
have abused drugs. However, the trial court found in
its order denying postconviction relief that "the
evi dence presented by appellate counsel during the
evidentiary hearing was practically identical to the
evi dence presented by [trial counsel] during trial."

The trial court essentially concluded that the fact
that sonme | ay wi tnesses could have given slightly nore
detail about Rivera's history of drug use than the
defense expert actually presented in this case was
insufficient to neet the Strickland standard that
counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent.
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the use of Dr. Partyka as a witness with other qualified
col |l eagues and strategically determned that it would not be
wise to call this expert. Having nade a valid strategic
deci sion after a nmental health investigation, CQunm ngs cannot be
held to be ineffective. Dufour controls.

F. Failure to Present Mtigating Evidence Effectively

Citing Wggins v. Smth, 539 U S. 510 (2003), Looney

suggests that defense counsel should have been nore effective in

presenting m'tigation.22

In particular, Looney points to the
openi ng and cl osing argunents and urges that had Cummi ngs been
nore expansi ve

in setting forth the facts, the results would have been
different.

In Wggins, the court found trial counsel inadequate for
failing to conduct a reasonabl e investigation, given notice that
such an investigation would likely turn up inportant mtigating
evi dence. W ggi ns does not control here since no mtigation was

uneart hed that was not investigated by defense counsel; at best,

Looney is trying to put a new spin on the evidence; there was

22

For exanmple in footnote 13 (Appellant:s Brief p.65)
Looney chides defense counsel for not knowing how nany
aggravating circunstances were shown B Al There were six statutory
aggravators, not seven. (RXVIII, OR 2203) Cunm ngs should have
known that.(@ The record actually reflects that there were seven
aggravating factors but two were nerged as one B Looney, 803
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m tigation found and considered by the jury and trial court,23

and the Anew@ mitigation articulated, wthout evidentiary
support, by Dr. Mosman woul d not have changed the dynam c t hat
t he aggravati on outwei ghed the nmitigation.

As to re-argument pertaining to the Aother possible
statutory aggravating factors@ that should have been found, the
State relies on previously presented argunents to denonstrate
that those factors could not be found.

G Prejudice

Citing Rivera v. State, 859 So.2d 495 (Fla. 2003), Looney

concludes in this pleading that not only has he denonstrated
deficient performance by Cumm ngs but actual prejudice. R vera
does control, however not in Looney:s favor.

Because this case involves a brutal abduction, rape,
and child-murder involving strong aggravators that
woul d not have been significantly inpacted by the
wei ght of the proposed nonstatutory mitigation, the
trial court concluded that prejudice had not been
sufficiently denmonstrated under this portion of his
| AC claim In other words, the trial court concl uded
that Rivera failed to show that the additional
evi dence regarding his childhood trauma, devel opnent al
age, and failure to receive drug or al cohol treatnent
was sufficient to underm ne confidence in the outcone
of his original penalty phase proceeding. See
Strickland, 466 U S. at 694. We find no error in this
concl usi on.

So. 2d at 664.
> The recommendation for inposition of the death penalty
was by a 10-2 vote. Looney, 803 So.2d at 664.
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Ri vera, 859 So.2d at 506.
Sub judice, the trial court concluded that, based on the

record and following the evidentiary hearing, no prejudice was
proven in this case.

10. Even if the mtigation evidence presented had been
parsed and teased and enunerated as argued on post
conviction relief, it has been repeatedly held by
appel I ant maj orities t hat a |laundry i st of
enuneration of mtigation aspects or factors relating
to a defendant's character, record and background is
not required to supplant the standard Section
921.141(6) (h) approved jury instruction form As has
been indicated such specific enunmeration may create
real risk of msleading a jury into not considering
sone mitigation aspect with respect to a defendant's
background, character or record that it has heard
because it has not been included in any enuneration

The mtigation presented would not have been provided
any nore inpact or weight for its consideration if it
had been teased or parsed into tiny bits and given
multiple enunmeration for nultiplicative matching
pur poses against the State's aggravators. The jury was
not left with the inpression that the mtigation they
could consider was limted nor that mtigation not

specifically designated as statutory could not i npact
or be weighed against the State's statutory
aggravators. Contrary to defendant's assertions that
his case went to the jury with no statutory mtigators
and only a grouping of nonstatutory mtigation, his
case went to the jury with two statutory mtigators
and a host of further nonstatutory mtigation.
Furthernmore, counsel made it clear and ably argued
that any mtigator could outweigh all of the
aggravators argued by the State.

(PCRI || 564).

CONCLUSI ON
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Based on the foregoing all relief should be denied.
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