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PRELI M NARY STATEMENT

Appel  ant, CHRI STOPHER OFFORD, the defendant in the trial
court will be referred to as appellant or by his formal nane.
Appellee, the State of Florida, wll be referred to as the
St ate. The transcripts of the penalty phase and sentencing
hearings wll be denomnated by reference to the Roman nunera

affixed to the particular volune, followed by the page nunber.



STATEMENT OF FACTS AND OF THE CASE

On the norning of July 31, 2004, Christopher Oford
brutally murdered his estranged wife Dana “Suzy” Noser with a
cl aw hammer shortly after they had engaged in consensual sexual
intercourse. Thereafter, he confessed his crine to several
acquai ntances and was arrested |ater that sanme day. On March
23, 2005 he pled guilty to the nurder.! Al though he formally
wai ved his right to trial, a penalty phase hearing took place
and the jury recommended, by a 12-0 vote, that O ford be
sentenced to death. ©On July 18, 2005 a Spencer? hearing was
convened, wherein Oford testified — and conceded — that he was
aware, as he was nurdering Noser, of the wongful ness of his
actions. Utimately, the trial court concurred with the jury’'s
recommendati on and sentenced O ford to death, finding one
statutory aggravator -- the crine was Hei nous, Atrocious, and
Cruel (HAC). Oford now brings this appeal, arguing his
sentence constitutes a disproportionate punishnment for his
crime.

A. Penal ty Phase Heari ng

LA technical problemwth the recording equi pnent required
that OOford reenter his guilty plea on May 26, 2005.

2Spencer v. State, 615 So. 2d 688 (Fla. 1993).



The State first called Sally McGaughey to testify (V. 31).
McGaughey was a bartender at Joe’s Corner Pub (Joe’s) and
recall ed seeing Oford and Noser together on July 31, 2004.
McGaughey stated she believed the couple left Joe’' s shortly
before closing tinme, which was 4:00 a.m (V. 32). MGaughey
testified she saw Oford drink three or four beers (V. 33). She
noti ced the coupl e appeared slightly acrinoni ous towards one
anot her, and renenbered O ford nade a comment that Noser had
been drinking heavily and had awoken himearlier that norning
(V. 33). MGaughey also saw O ford playing pool (V. 33-34).
McGaughey noticed Oford appeared slightly agitated but there
was not hing out of the ordinary in his demeanor (V. 34). On
cross-exam nati on, Maughey stated that she did not believe
O ford was intoxicated when he left Joe’'s (V. 35).

The State then called Martie Brown. Brown was working as a
waitress at the Waffl e House in the early norning hours of July
31, 2004. Brown testified that although O ford and Noser were
not her regular custoners, she waited on them (V. 37). Brown
provided that OOford did not appear to be intoxicated (V. 37).
From Brown’ s perspective, the couple was exceedingly
affectionate with one anot her - kissing and caressing each
other’'s faces (V. 38). Brown also recalled that Oford left his
nmoney at his honme, so he and Noser briefly left the restaurant
hol di ng hands, and returned within five mnutes after presumably
retrieving sone cash (V. 38). Brown maintai ned the couple
appeared very playful and did not sense any conflict between
them (V. 39). Brown noted Oford paid the bill, and he and Noser
drove off -- Oford was driving (V. 39). Brown felt as though
O ford was acting conpletely normal that norning (V. 40).

The State then called Nancy Onens. Oaens was working as a
waitress at the Waffl e House on the norning of July 31, 2004 (V.
41). Noser was a regular custoner of Omens (V. 41). Ownens
testified that she had seen Oford dining with Noser two or
three times prior to that norning (V. 41). Owens, as with
Martie Brown, observed Noser and Oford | eaving the restaurant,
and return noments later (V. 42). Omnens did not w tness anything
unusual , particularly any conflict, between the couple that
morning (V. 42).

The State next called David Leisher. Leisher was a cook at
a restaurant in Panama City nanmed Pineapple WIlly' s (V. 44).

Lei sher testified that he first net Oford in March of 2004 at a
Val ue Lodge, where Leisher resided with his wfe (V. 44).

Oford told Leisher that he had just noved to Panama City from
Texas, and had run out of noney (V. 44). Seeking to assi st



O ford, Leisher allowed Oford to nove in wwth him(and his wfe
Lisa) for two nonths (V. 45). Leisher testified he hel ped

O ford secure enploynent (V. 45). Leisher stated that he drove
Oford to work, although Oford was only enployed for a few
weeks (V. 45). Oford also told Leisher that he (Oford) had
mental health issues (V. 46). Leisher stated that he never saw
O ford taking any nedicine; he never noticed any “major
problenms” with O ford; and he never recalled Oford conplaining
about hearing voices (V. 46).

Lei sher noted that Oford only lived with himfor a short
period of time, then noved in with Noser. Leisher observed that
O ford and Noser had, on occasion, sone disagreenents (V. 47).
Lei sher also testified that prior to actually nurdering her,

O ford had confided he wanted to kill Noser (V. 47). Oford
made this statenment only a short tine after he had nmarried Noser
(V. 47).

Lei sher stated that at approximately 7:00 a.m on July 31,
2004, O ford knocked on his apartnent door (V. 47). Oford
told Leisher that he had killed his wife (V. 47). Oford, from
Lei sher’s vantage point, appeared to be lucid and cogni zant of
hi s surroundings as he confessed his crime (V. 48). Leisher
remenbered that norning O ford seened nost concerned with
| ocating his wallet and his |I.D., which he needed to receive his
Soci al Security benefits on the first of every nonth (V. 48).

O ford also told Leisher that he killed Noser by repeatedly
hitting her face and body with a hammer (V. 48). Leisher stated
that as Oford was recounti ng what he had done, he was not
acting abnormally (V. 49).

The State next called David Leisher’s wife, Lisa, to
testify. She provided that Oford first met her husband in the
courtyard of the Value Lodge, where, as noted, the Leishers
resided (V. 52). David Leisher asked Lisa if she would be
willing to allow Oford to stay with themfor a period of tine
(V. 52). She agreed (V. 52). Lisa testified that on the norning
of July 31, 2004, between 7:00 a.m and 7:30 a.m, Oford
knocked on their apartnent door (V. 53). She said that she
opened it slightly, and Oford told her that he had finally
killed Noser (V. 53). Lisa then told Oford to step inside the
apartment. O ford did so and proceeded to tell in graphic detail
what had transpired earlier that norning. Oford told the
Lei shers that he had broken Noser’s neck, knees, and back with
his hamer blows (V. 53). Oford also told the Leishers that he
had struck Noser with his fist and had kicked her (V. 53).



Lisa was aware that O ford was supposed to be taking
medi cine for his mental health issues but she never saw hi mtake
any medication during the tinme Oford Iived with them (V. 55).
Lisa testified she heard O ford nmake threats in the past that he
wanted to kill Noser (V. 55). Lisa maintained that Oford did
not appear to be worried about anything that nmorning (V. 56).
She al so seened to recall that O ford nmentioned kicking Noser’s
prone body several tinmes while | ooking for his wallet (V. 56)

On cross-exam nation, Lisa was asked why she or her husband
did not i mediately contact |aw enforcenent; she responded by
asserting that she did not entirely believe Oford because he
often told outrageous stories (V. 57). Lisa also recalled
statenments by O ford — nade early in July 2004 -- suggesting
that he wanted to kill Noser (V. 58). On redirect, Lisa stated
that on the norning of July 31, 2004 O ford never nentioned
voi ces had conpelled himto kill Noser (V. 59).

The State next called Arthur Stencil, who was enpl oyed as a
bartender at a Pananma City bar called J Krash’s (V. 60). At
approximately 6:45 p.m on July 31, 2004, Stencil saw O ford,
who Stencil recognized because he was a regul ar bar patron (V.
61). Stencil said Oford | ooked enotionally distraught and was
standi ng near the bar door (V. 62). Oford told Stencil he had
killed Noser, indicating he had hit her with a hanmer and
bel i eved he had broken her neck (V. 62) Stencil then alerted
soneone to watch Offord while Stencil called 911 (V. 63).

Thereafter, Stencil got a notepad and transcribed Oford’' s
confession (V. 63). Oford stated that at 2:30 a.m on July 31,
2004, he and Noser went to Joe’'s Corner Pub; the couple, after a
few stops, then went to the Waffl e House at approxi mately 4: 30
a.m; they then went to Oford s duplex were they had sexual
rel ati ons; subsequently, the pair had an argunent and O ford
proceeded to violently attack her (V. 63). Oford also told
Stencil that he had repeatedly stabbed Noser (V. 64). Stencil
observed that O ford was lucid (V. 64). Stencil noted that
O ford was aware what he had done was very wong and that he
woul d face a significant punishment (V. 64). O ford never
mentioned to Stencil that voices had conpelled himto commt the
crime (V. 65).

On cross-exam nation Stencil testified that according to
O ford the argunent that precipitated the nurder involved the
fact that Noser wanted to have sex with Oford for a second tine
that norning but he was not interested (V. 66). Stencil also
stated he had nmet Noser on a few occasions, once when Oford was
very intoxicated and needed a ride hone, and once when she cane



to the bar asking Stencil to help her place a drunk Offord into
her car (V. 66). Stencil also testified Oford had not been at
the bar in the preceding three weeks.

The State next called Billy Yohe to testify (V. 75). Yohe
was a patron at J Krash’s on July 31, 2004 (V. 75). Yohe
noticed Oford walk into the bar at about 6:45 p.m and have a
conversation with Arthur Stencil. Stencil then notioned to
Yohe, asking Yohe to keep an eye on Oford while Stencil
contacted authorities (V. 75-76). Yohe wal ked over to Oford,
asked O ford how he was doing, and Oford told Yohe that he had
killed Noser (V. 76). Oford told Yohe that he had beaten his
wfe with a hamrer and had stabbed her repeatedly with a knife
(V. 76). \WWhen Yohe asked how O ford knew his w fe was dead,

O ford responded that Noser had not made any notion in the
preceding few hours (V. 76). According to Yohe, O ford
recalled, earlier that norning he (Oford) and Noser first went
to Joe’'s Corner Pub, then |left to get sonething to eat, and
finally went to Oford’ s dupl ex where the couple had consensual
sexual relations. O ford told Yohe that the couple had an
argunent, wherein Noser had wanted to be intimate with Offord
for a second tinme, he did not, and this precipitated an argunent
| eading to Noser’s nurder (V. 77). Yohe averred that as O ford
was telling his account he was not acting strangely (V. 77).

Thereafter, the State called David Dodson, who was wor ki ng
as a cook at the Waffle House during the norning hours of July
31, 2004 (VI. 84). Dodson testified that he saw Noser and
O ford eating together, holding hands, and “snuggling” with one
another (VI. 85). Dodson even recalled Oford made a bawdy j oke
(VI. 85). According to Dodson, Oford generally appeared in a
good nood; he was not intoxicated; and he was acting |ike any
ot her normal patron (VI. 86).

The State next called Byron Bal dwi n, who was an
investigator wth the Panama City Police Departnent (VI. 87).
Baldwin articulated his job responsibilities (VI. 87). He stated
that he facilitated crinme scene investigations by exam ning for
any physical evidence, and insuring that any evi dence recovered
was transported to FDLE for analysis (VI. 87). Baldwn
testified he arrived at Oford s residence on July 31, 2004 (VI.
87). After the search warrant arrived, he entered the residence
and took a series of digital photographs (VI. 88). He then
noti ced what appeared to be a person wapped in a blanket (V.
89). Bal dwi n observed bl ood splattered on the walls and he saw a
hamrer Iying on the floor (VI. 89) He al so noticed a knife on
the floor, and sone of the Noser’s teeth were al so discovered



(VI. 92). According to Baldw n, given the anmount of bl ood that
had seeped through the apartnent’s carpet, it was evident that
Noser had bl ed profusely.

Follow ng Baldw n’s testinony, the State call ed Detective
Joseph Cherry of the Panama City Police Departnment. Cherry was
assigned to the Noser investigation (VI. 115). As part of
Cherry’s investigation he spoke with Arthur Stencil and Billy
Yohe (VI. 117). Cherry also interviewed individuals at Joe’s
Corner Pub, the Waffle House, and the Leishers (VI. 117-18).
Cherry stated that he first interviewed Oford at 8:15 p.m on
July 31, 2004 (M. 118). Cherry testified OOford was fully
cogni zant as to who Cherry was and why he was interview ng
Oford (VI. 118). It did not appear to Cherry that Oford was
under the influence of any controlled substance (VI. 118).
Oford was read his Mranda® rights at 8:31 p.m (V. 119).
Cherry then proceeded to interview Oford. A videotape of this
interview was played for the jury (VI. 122).

During the interview, Oford stated that he was
schi zophrenic, that he ran out of nedicine, and that killing
Noser was the byproduct of having sinply lost control (VI. 125).
Oford told Cherry that he had only been living in Panama City
for a period of a few nonths (VI. 126). Oford stated that he
was sorry for what he had done, but he was conpelled by voices
he was hearing in his head (VI. 127). Oford informed Cherry
that he net Noser at a Panama City bar called J Krash’s, and had
marri ed Noser after knowi ng her four days (VI. 128). O ford
told Cherry that he wanted to work consistently, but because of
his mental condition, it was difficult for himto concentrate --
as he had a tendency to hallucinate (VI. 129). During the
course of the interrogation, Oford told Cherry that a Panam
City doctor had reconmended he (O ford) check hinself into
Chat t ahoochee Mental Hospital (VI. 129). Oford told Cherry
during the interrogation that once, when he was attenpting to
get treatnent at Bay Behavioral Hospital, Noser called him*“30
times every day” and her excessive concern agitated him (V.
129).

O ford then explained — the first of several tines that
eveni ng — what had occurred earlier that norning; noting the
first thing he did before he struck Noser was to place duct tape
on her mouth (VI. 132). Oford told the detective that prior to
pl aci ng the duct tape on Noser, Oford and Noser had sexual

3Mranda v. Arizona, 384 U.S. 436 (1966).



intercourse (VI. 132). He said that the idea to kill his wife
canme to himshortly after having intercourse with her (VI. 133).
Oford stated that after he and Noser were intimte she asked
O ford, by his estimation, ten tinmes to |ay back down with her;
Oford told Noser she needed to “shut up”; then O ford grabbed
the duct tape and a steak knife and proceeded to stab her
repeatedly (Vl. 133).

O ford related he had gotten off work at Granny’s Kitchen
at approximately 10:30 p.m on July 30, 2004 (VI. 134). Noser
had picked himup fromwork and dropped himoff at his apartnent
sonetime before 11:00 p.m (VI. 134). Oford then went to bed
(VI. 134). He was then awoken at 3:00 a.m on July 31, 2004 by
Noser knocking on his door (VI. 135). According to Oford,
Noser had been drinking (VI. 135). He was angry with Noser for
waki ng himat that hour, given he would have to return to work
in twelve hours (VI. 135). Oford stated that he got dressed,
and drove wth Noser to Joe’'s Corner Pub, where he had a few
beers (VI. 135). Oford estinmated that he was at Joe’s sonetine
between 3:30 a.m and 4:00 a.m, and stayed there no | onger than
ten mnutes (VI. 135). Thereafter, the couple went to the
Waff|l e House at about 4:30 a.m (VI. 136).

After eating, Oford and Noser left to go to Oford’s
apartnent, arriving at 6:00 am (VlI. 136). Oford stated that
within twenty m nutes the couple had sexual relations; and
thereafter, Oford took a shower (VI. 136). O ford averred that
once he got out of the shower, Noser started denmandi ng he | ay
down with her (VI 137). Apparently Oford denurred, and this
made Noser angry (VI. 137). Oford then went into the front room
of his apartnent to cal mdown, and this is when, he asserted, he
began hearing voices telling himthat he should kill Noser
(V. 137).

O ford stated he then went into the kitchen area where he
got a steak knife and a strip of duct tape, returned to the
bedroom and proceeded to sit next to Noser while she was |ying
in bed (M. 137). Oford said that Noser continued to berate
himfor refusing to at |east lay down with her (VI. 138).

O ford then placed duct tape across her nmouth, tried to nuffle
her with a pillow, punched her in the face, (VI. 139), then
proceeded to stab her in the face (VI. 138). He then grabbed a
near by claw hanmmer, and started “ripping her apart” (VI. 138).
He began to hit Noser with the hammer al ong her face, knees,
legs, and arns (VI. 139). Oford estimted his ranpage took

pl ace sonetinme between 6:00 a.m and 7:00 a.m, and that

i mredi ately afterwards he turned on ESPN because he wanted to



see highlights of a Mke Tyson fight fromthe previous evening
(VI. 140).

O ford believed that it was approximtely 7:30 a.m when he
turned on ESPN (VI. 143). He then took another shower(VI. 143).
After which, he stated that from8:00 a.m to 10:00 a.m, he
searched for his wallet (VI. 143). He found his wallet, which
was | ocated in Noser’s purse; then he proceeded to drink
whi skey. (VI. 144). Oford also stated that while Noser was
' ying on the ground, he continued to periodically hit her with
t he hammer (VI. 144-45).

O ford admtted to punching Noser with a fist ten tines, he
believed he hit her with a hammer fifty tines, (VI. 145), and
estimated kicking Noser twenty tines (VI. 146). Oford then
recanted his assertion that the dispute was caused by Noser’s
desire to again have sexual relations; in actuality, she sinply
wanted to cuddle wwth Oford, (VI. 147), but, Oford did not
want to because he was wanted to drink and watch sone TV (VI.
148). Angered by what he perceived to be Noser’s taunting, he
went to the kitchen to get a knife then went to the bathroomto
get duct tape (VI. 148). He walked into the bedroom (VI. 149),
sat at the foot of the bed (VI. 149), placed the duct tape
across her face, (VI. 150), and used a pillow to nmuffle her
wails (VI. at 151).

O ford stated he and Noser got married after know ng each
other for only four days (VI. 151). Oford told Cherry that as
his relationship with Noser progressed it devolved into a purely
physical relationship (VI. 152). Oford believed he and Noser
had been divorced for about two weeks prior to the nurder;

t hough, he conceded that the couple remained intinate, and that
Noser drove hi meverywhere he needed to be (VI. 152).

O ford was agai n asked about the nmanner in which he killed
Noser. He admitted that Noser’s eyes were not closed when he
put the duct tape around her nouth, and, in fact, she was
talking to Oford, begging for her life (VI. at 153 - 54).
According to Oford, Noser repeatedly begged for Oford to stop.
Id. O ford responded by telling Noser, “shut up, bitch” over and
over again, first striking her with the kitchen knife (VI.

154). Thereafter, he spotted a claw hammer and proceeded to use
the claw portion of the instrunment to “dig[ ] in her face wth
it” (VI. 154). He stated that he hit Noser with the hamer in
succession all over her body, specifically targeting her knees,
t hi ghs, stomach, arns, and neck (VI. 154). OO ford gave thought
to either cutting up Noser’s body, or to pouring paint thinner
on her — but then decided against it (VI. 155). He averred that,



sonme three hours after killing Noser, he wapped her body up in
a bl anket (VI. 156). O ford also told Cherry that he briefly
left his apartnent that norning, at approximately 8:00 a.m, to
go to his friends David and Lisa Leisher’s apartnent at the

Val ue Lodge (VI. 156). He recalled the Leishers nentioning they
did not want to get involved (VI. 157).

O ford conceded he had contenplated killing Noser on
several occasions prior to the norning of July 31, 2004 (VI.
158). He stated he had never given thought to using a hanmmer to
hurt Noser, it just happened to be in close proximty when he
was in his fit of rage (VI. 159). O ford also told Noser he had
t hought about killing other people in the weeks prior to
actually nmurdering her (VI. 159). He admtted that follow ng
t he nurder of Noser, he pondered commtting suicide; and, to
this end, he took twenty Xanex pills inmediately after killing
her (VI. 160). O ford provided he took the Xanex pills (while
dri nki ng whi skey), briefly after he had returned from confessing
to the Leishers (VI. 160).

He asserted that he had recently began enpl oynent at
Granny’s Kitchen the previous Mnday, and nothing work-rel ated
had transpired to trigger the nurder (VI. 161). He stated that
on the nmorning of July 31, 2004 he was initially angry with
Noser because, after she dropped himoff fromwork, she went
bar hoppi ng and subsequently arrived at his doorstep — very drunk
—at 3:00am (VI. 161). Oford said he was nmad she had gone
drinking without him(Vl. 161), and consequently insisted they
go out drinking together (VI. 162).

O ford stated that when he was nuffling her with a pillow,
Noser attenpted to tell O ford she loved him (VI. 162), but he
responded to her pleading by calling her a “lying bitch” (V.
163). He asserted that sonetines he would renove the pill ow
fromher face to hit her (VI. 163 -64). He said he stabbed her
approximately ten tines in her face and once in her chest (VI.
164). He provided that after the nurder, he went to the
Lei shers, then to Noser’s house to |ook for his wallet (V.

167). The wallet was not in Noser’s hone, thereafter, he
returned to his own apartnment and was able to |l ocate his wallet,
(VI. 167), in Noser’'s purse (V. 171).%

“I'n actuality, he found her purse in the trunk of her car,
he grabbed the purse dunped its contents on the floor of his
apartnment, and that is how he was able to secure his wallet (V.
172).



O ford again asserted that he had told Noser on severa
occasions prior to the nurder that he had thoughts of killing
her (VI. 168). According to Oford, his statenments apparently
did not concern Noser because she continued to be intimte with
him and she continually told Oford that she was in |love with
him(Vl. 168).

Oficer Cherry then told Oford that he was going to
interview hima second tinme — for nore specificity. During his
second interview, Oford told Oficer Cherry that he was
hal | uci nati ng when he killed his wife, and voices conpelled him
todoit. (VIlI. 180). He stated that he worked at Granny’s
Kitchen and got off at 10:30 p.m on July 30, 2004 (VIiI. 180).
Noser picked himup fromwork and dropped himoff at his
apartnent around 11:00 p.m (VII. 180). She then cane back to
his apartnent four hours later at 3:00 a.mon July 31, 2004
(Vil. 181). Oford admtted that he was slightly upset Noser
woke him (VI1. 181). Noser inforned Oford that she had been
drinking all night (VIl. 181). Oford then got dressed — he
upset that she had gone drinking without him - and told Noser
t hat she was going to come out drinking wwth him(VIiIl. 181).

The couple left, they went to Joe’'s Corner Pub for approximtely
20 m nutes — where Oford had a couple of beers — then they went
to the Waffle House (VII. 181).

After the couple had breakfast they returned to Oford’s
honme sonetine between 5:30 a.m and 6:00 a.m (VIl. 182). The
coupl e then proceeded to have sexual intercourse, after which
O ford showered (VII. 182). He was annoyed by Noser because she
insisted that Oford “cuddle” with her, which he did not want to
do. 1d. He then went to the kitchen of the apartnent,
wher eupon he grabbed a knife and sonme duct tape (VII. 183). He
returned to the bedroom-- where Noser was |aying down (VII.
183). She continued to insist Oford |lay next to her, which
made O ford angrier (VII. 183). Oford then took a piece of
duct tape, put it over Noser’s nouth, and began to hit her with
his fist (VIl. 183). Wen she began to resist, O ford grabbed a
pillowto nmuffle her, and began to stab her in the face and
chest (VIl. 183-84). O ford stabbed Noser with such force the
knife bent (VII. 184). \While Noser was being stabbed she cried
out to Oford that she | oved himand would do anything for him
if he would sinmply stop (VI1. 184). O ford stated he then
reached for a claw hanmer | ocated on the opposite side of his
bed (VII. 185). He grabbed it, and using the claw portion,
began to hit Noser repeatedly (VII. 185). When Noser’s body was
prone and no | onger noving, he kicked her several tinmes in her
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face. 1d. He then took a shower, because he was covered wth
Noser’'s blood (VIIl. 186).

Next, he tried to wap her body in a blanket with duct
tape. Id. He stated that he had contenpl ated pouri ng paint
t hi nner on her, but thought better of it (VII. 186). He noted
t hat he was taking Haldol, Cogentin, and Illrotin, for
schi zophrenia and a bipol ar di sorder (VII. 188). He estimted
that he hit Noser forty tinmes wwth a hammer, stabbed her ten
times with a knife, hit her with his fist ten tines, and kicked
her about twenty times (VII. 188-89). Oford then, pursuant to
Cherry’s questioning, proceeded to recount the gruesone ordea
again (Vlil. 189-93).

Oford thereafter informed Cherry that he was on Soci al
Security disability because of his nental health issues, and
reiterated that he believed he was conpelled to commit the
nmur der because he was hearing voices in his head (VMII. 193). He
al so stated that he had previously had thoughts of killing
i ndi vidual s, but did not act on them because it would result in
his being placed in Bay Behavioral Hospital (VII. 194). Oford
said that he was not thinking about the wongful ness of his
actions until after he had actually killed Noser, (VII. 194-95),
and that his only explanation was he sinply lost control of his
enotions (VIlI. 195). The tape ended (VII. 196).

Cherry was briefly cross-examned. Cherry was asked: (1)
whet her Noser’s seven year old daughter was present in Oford’' s
apartnent during the nurder (she was not); (2) about the
contours of the Baker Act — which permtted | aw enforcenent to
involuntarily hospitalize a nentally unstable individual; and
(3) about Oford s statenent to Cherry that he had contenpl at ed
grilling Noser’s body (VII. 197-200).

The State next called Dr. Charles Siebert, a nedica
exam ner from Panama City. Siebert stated he arrived at
Oford s residence at 9:50 p.m on July 31, 2004 (VIl. 203). He
observed that Noser had been wapped in a blanket (VII. 203).
The body was transported out of the apartnent, still wapped in
t he bl anket (so as to preserve evidence), and was taken to the
Medi cal Examiner’s O fice where an autopsy was perfornmed (VI
203 - 04). Noser’s cause of death was listed as bl unt head
trauma (VII. 204). Siebert stated that the majority of injuries
to Noser’'s face were caused by the claw portion of the hanmer
(vil. 207 - 08).

Describing the brutality of the attack, Dr. Siebert noted
Noser’s eyeball had ruptured from being struck so many tines,
and her nose had nearly been detached (VII. 209). Dr. Siebert
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estimated Noser may have been struck in her face about thirty
times (VII. 211). Dr. Siebert estinmated Noser was struck
approximately fifteen times in her right knee, and nine tines in
her left knee (VII. 212). Dr. Siebert guessed, based on the
nature of Noser’s bruising, she may have |ived between fifteen
and twenty mnutes during the attack (VII. 214). He believed

t hat Noser may have been hit with the hammer close to sixty
times (VII. 215).

Dr. Siebert had difficulty discerning how many tinmes Noser
was stabbed, stating the only stab wound he could positively
deternmine was found al ong her chest (VIlI. 215). That being
said, Dr. Siebert acknow edged it was difficult to discern
i ndi vi dual stab wounds because O ford had used a claw hanmmer and
therefore many of her facial injuries could have been caused by
t he hamrer rather than by the knife (VII. 215). However, Dr.
Siebert testified that there were perhaps four or five knife
wounds to her face — though he conceded that the wounds coul d
have just as certainly conme fromthe hamer (VII. 215). Wen
asked whet her he believed Noser had suffered, he stated that he
bel i eved she had, given the fact she did not sustain any
significant injuries to her brain; therefore she was likely
conscious for the majority of the attack (VIl. 216).

On cross-exam nation, Dr. Siebert provided he did not
bel i eve Noser’s knife wounds led to her death (VIl. 217).

Si ebert answered affirmatively when asked whet her he believed
the “face,” as opposed to the claw portion of the hanmer woul d

have caused greater injury to Noser (VII. 218). Siebert also
testified Noser died due to blunt force trauma to her face,
which in turn caused her brain to swell, and caused her heart to

stop breathing (VIl1. 218 — 19). Siebert conceded that it was at
| east possible that sone of Oford s earliest hammer bl ows
caused Noser to become unconscious. (V1. 219).° Dr. Siebert
stated that Offord was erroneous in his belief that he had
fractured Noser’s kneecap (VII. 221).

Thereafter, Oford brought forth two witnesses. First, he
called clinical psychologist Jill Rowan, who specialized in
treating the nentally ill (VII. 223 - 24). Rowan delineated her
background, noting that she worked at Florida State Hospital for
five years in the forensic unit, where she dealt primarily with

Siebert also stated that Noser’'s bl ood al cohol |evel was
.10 granms per deciliter, and that Florida s legal driving limt
was .08 (VIIl. at 220).
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mentally ill rmale patients who had been deened i nconpetent to
stand trial (VII. 224). Rowan testified she first interviewed
O ford in Novenmber of 2004 (VII. 225). Followi ng her interview
wth Oford, she found himto be nentally conpetent (VII. 226).

Rowan was then asked whether O ford had received any nental
health treatnment while he was being held at the Bay County Jai
Annex (VII. 226). Rowan indicated fromher notes it appeared
that while being housed at the Bay County Jail Annex, O ford had
been receiving nental health treatnent from®“Dr. G bson” (VI
226). Rowan’s notes, gleaned fromDr. G bson observations,
indicated that Oford was a schi zophrenic with a substance abuse
problem (VI1 226). Rowan asserted that Oford s nental illness
fell into three categories (M. 226). First, she noted, Oford
has a nood di sorder — which manifested itself in a range of
enotions, fromdepression to manic energy (VII. 226-27). The
second category of Oford s nental illness, according to Rowan,
was substance abuse, noting throughout his entire |ife Oford
had abused drugs such as cocai ne and met hanphetam ne (VII1. 227).
The third category of Oford s nental illness is a personality
di sorder, which is reflected in how an individual reacts to
everyday life (VIlI. 227). Rowan explained that with a
personal ity disorder, an individual nmay be able to nanage an
aspect of their nental illness — such as using antidepressents
to treat depression — and yet still, because of a personality
di sorder, the individual may have difficulty with interpersona
relationships (VIl. 227).

Rowan testified that Oford had been receiving treatnent
for mental issues since his childhood in Texas (M. 227). She
al so noted that four tines in 2004 prior to being arrested for
Noser’s murder, O ford had been adnitted to Bay Behavi oral
Hospital — once in February, March, April, and July (VIl. 227).
Her records also indicated that Oford was taking Hal dol because
of his psychotic thinking (VMII. 228). From her notes, Rowan
observed that Dr. G bson doubted the efficacy of Haldol in
treating Oford for his nental health issues (VII. 228).
Nevert hel ess, Dr. G bson still prescribed the drug to Oford
(V. 228).

Rowan al so anal yzed records fromOford' s final adm ssion
to Bay Behavioral Hospital on July 4, 2004 (VII. 229). Records
i ndi cated O ford sought adm ssion because he was depressed and

was abusi ng al cohol and crack cocaine (VII. 229). Oford was
di agnosed with al cohol and cocai ne dependency as well as
schi zophrenia (VII. 229). He was placed on nedication, and was

urged to stay longer to get nore treatnent, but checked hi nsel f

13



out early (VIl. 229-30). Rowan confirned that because Oford
had voluntarily commtted hinself, he was free to | eave the
hospital, whereas if he had been involuntarily commtted, he
woul d not have been so easily allowed to | eave the treatnent
facility (M1. 230). According to Rowan, in notes fromOford' s
July 4, 2004 admi ssion, he told nedical staff nmenbers that if
Noser ever cane to his therapy sessions he woul d choke her;
noreover, O ford told the staff that because Noser called himso

often while he was seeking treatnment, he felt like killing her
(M. 230).

Rowan acknow edged O ford has been di agnosed with
schi zophreni a and nood di sorders (VII. 230). Rowan then

proceeded to explain Oford s nental health history. She
observed that records suggested he began to have difficulties as
a youth, exhibiting truant behavior as early as five years old
(VIl. 232). At ten years old he was diagnosed with a
conduct/aggression disorder (VIIl. 232). Records i ndi cated he
was placed in a state hospital in Texas at eighteen after being
transferred froma county jail due to an inpul se control

di sorder and substance abuse problem (VII. 232). Rowan noted

O ford had been hospitalized at nineteen after it was determ ned
that he was inconpetent to stand trial for an unrelated crine
(VI1. 232). At the age of twenty-four, while incarcerated,

O ford engaged in self-nutilation (VIl. 232).

Rowan further testified Oford s nedical records indicated
he has a history of auditory hallucinations, which is a synptom
of schi zophrenia (VII. 233). Rowan stated, O ford s nedical
hi story suggested he woul d be prescribed psychotropic drugs
whil e hospitalized; thereafter, when he would | eave the hospital
he woul d di scontinue using his prescribed nedicine and woul d
return to using street narcotics and al cohol; this pattern would
eventual | y necessitate rehospitalization because his
schi zophrenia woul d reoccur (VII. 233). Rowan al so stated that
a note contained in Oford s records from North Fl orida Hospital
considered Oford to be “institutionalized” because he had spent
a large portion of his life either incarcerated or in
psychiatric care facilities, and therefore his prognosis for

success in the outside world was poor (VII. 234).
Rowan was asked whether O ford s records indicated he could
ever function as a normal and productive citizen (VII. 235).

She said Oford had never done so (VII. 235-36). Rowan observed
O ford was receiving Social Security Disability Benefits because
Texas had determ ned he was incapable of caring for hinself

(VIl. 238). Rowan opined Oford was “institutionalized,” meaning
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that he felt nore confortable in either a prison, a hospital, or
a treatnment facility, rather than on his own (VII. 238). She
testified his institutionalized character was borne out by the
fact he had been admtted into hospitals approximately twenty-
four tinmes related to his nental health issues (VII. 239).

Rowan asserted O ford could potentially be controlled, if he
were inprisoned for the rest of his |ife, provided he did not
have access to anything with which he mght be able to harm
hinmsel f (VII1. 239 - 40).

On cross-exam nati on Rowan conceded that giving Oford only
anti - psychotic nmedication and incarcerating himfor rest of his
life would not be proper because Oford would still constitute a
danger to others (VII. 241). Rowan al so acknow edged that a
maj or problemin Oford s life was his recurrent pattern of
subst ance abuse, wherein while hospitalized he would no | onger
have suicidal thoughts, nor would he hallucinate; however, once
he left an institutional setting he would instantly return back
to using street narcotics (VII. 243 - 44). Thus, according
Rowan, O ford woul d exacerbate his schizophrenia — for which,
records indicate, he was biologically predi sposed — by abusing
street narcotics (VIlI. 244). Rowan al so conceded that according
to Bay Behavioral’s records fromOford s April 4, 2004
adm ssion, doctors noted Oford s nmajor problem appeared to be
subst ance abuse (VI1. 245).

On redirect exam nation, Rowan testified that Oford’ s
nmedi cal records indicated he has been troubl ed by nental health
i ssues since at |least five years old, and that he was first
institutionalized at six (VII. 246). Rowan agreed that Oford’ s
hospitalizations as a youth were not tied to substance abuse,
and his problens with substance abuse began to occur when he was
teenager (VII1. 246-47).

O ford next called Nancy Watson, a licensed clinical social
wor ker from Panama City, to testify (VII. 248). She interviewed
O ford at the Bay County Jail Annex (VII. 248). Watson stated
that in preparation, she reviewed O ford s nedical records,
spoke with his nother, and talked with his careworkers (VII.
249). Watson stated O ford was born in Texas, and his
bi ol ogi cal parents divorced when he was five years old (VII.
250). There was sone indication Oford may have been sexual ly
and physically abused by his biological father; noreover, there
was sone evidence his biological father may have been an
al coholic (VIl. 250).

Oford s nother told Watson that as a young child he had
difficulty getting along with his peers, and was often teased

15



and rejected by them (VII. 251). Oford s nother told Watson

that Oford chased and threatened her with a butcher knife when
he was six years old (VII. 251). Oford s nother informed Rowan
that he was first institutionalized at six years old (VII. 251).

Watson also testified Oford is estranged fromhis famly
(VIl. 251). Watson provided that although Oford s nother still
| oved her son and had spent hundreds of thousands of dollars on
hi s nedi cal care, she no | onger wi shed to have a relationship
with him(VlIl. 252). Oford s nother also told Watson it was
unusual for himto have left Texas to nove to Panama City, given
he had never left Texas before (VII. 252).

Wat son further opined, an evaluation of Oford s nedical
records and nental health history indicated he began: 1) to use
drugs heavily at thirteen; 2) having auditory hallucinations at
fourteen; and 3) consum ng al cohol heavily at seventeen (VII
252). Al of this information was considered in determ ning
Oford s eligibility for disability benefits (VII. 252-53).

At the close of Oford s presentation of mtigation

evi dence each side brought forth closing argunents (VIII. 274 —
303). On June 2, 2005 the jury returned a recommendati on that
O ford be sentenced to death by a vote of 12 to O (VIII. 314).

B. Spencer Hearing

On July 18, 2005 a Spencer hearing was held. The State
call ed Any Sweat, Noser’'s sister, to the wtness stand (I11. 3).
Sweat testified that Noser was |oved by her famly and the nost
tragi c consequence of O ford s actions was that Noser’s seven
year ol d daughter had | ost her nother (I11. 3).

Oford then testified. He stated he left Fort Wrth, Texas
to get away fromhis famly (Ill1. 7). He averred that while
living in Texas he was under the care of nedical professionals,
and he was taking his prescribed nedicine (111. 8). Wen he
left for Florida, he did not bring any nedicine with him((I1I.
8). He testified his only source of incone was Social Security
Disability benefits that he received on the basis of his nental
impairment (l111. 9).

He first net Noser at J Krash’s (Ill. 9). Oford said
Noser was cogni zant of his nmental problens, and had attenpted to
hel p himby insuring he received proper nedication and treatnent

(rrr. 10). Oford was acquainted with Noser only four days
before they got married, and the marriage progressively
deteriorated in a short period of time (I1l. 11). O ford

conceded that throughout the marriage he was drinking al cohol
and using drugs (II11. 11).

16



Oford also stated he believed he was divorced® from Noser
because deputies cane to his apartnment to serve himw th papers

in connection with Noser’'s petition for dissolution of the

marri age
(rrr. 12). He admtted to being upset his wfe filed for
divorce (Ill. 12 - 13). Oford also admtted he had given

t hought to killing his wife prior to July 31, 2004 - especially
when she made hi mupset (111. 13).

He could not say with certainty drugs or alcohol fueled his
rage toward his wife, although he readily conceded that he had
not been sober very often while living in Panama City (I11. 13).
He claimed that he sought help for his alcohol dependence at Bay
Behavi oral Hospital at |east three tines because he was using
the vast mpjority of his Social Security benefits on alcohol
(111. 14).

He stated that the nurder of his wife was not preneditated
(rrr. 15). On that norning he was awoken by Noser, who had been
drinking and was very intoxicated (Ill. 15). He stated that he
was upset Noser had awoken him but nevertheless, the two were

on good ternms even though he had not intended to see her that

® Apparently this was not entirely true, as the couple was
not officially considered divorced at the tinme of Noser’s
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morning (I11. 16).

O ford averred that on the norning of her nurder, he and
Noser first went to J Krash’s (Ill. 16). Thereafter they
briefly went to Joe’s Corner Pub, then went to eat at the Waffle
House (I11. 17). Oford testified that while at the Waffle
House, he and Noser were in a jovial nmood (Il1l. 18). He stated
the argunment precipitating her death involved his being annoyed
at Noser’s insistence that they “cuddle” (Ill. 19). He

testified he could not have asked Noser to | eave his duplex even

he wanted her to because she was paying his rent (I11l. 19).
He testified that he finally decided to kill Noser because
he had been thinking about it for three weeks (Ill. 19 - 20).

Oford also asserted that he told several individuals he was
having thoughts of killing his wife, including: friends, the
medi cal staff at Bay Behavioral, and Noser herself (Il11. 20).

He admtted his personal interactions with Noser were stressful,
and that when he beconmes stressed he has hurt people --
including hinmself (Ill. 20-21). When asked why he could, or

woul d, not stop harm ng Noser, he opined that he knew that he

was going to going to jail in any case, so he figured he m ght
as well “get sonething out of it” (Ill. 21). He nmaintained that
nmur der .
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he was cogni zant that he was killing Noser when he was hitting
her with the hanmmer, stating that if she survived, he would
i kely have spent the rest of his life in jail (Il1l. 22). He
testified that he has previously contenplated commtting suicide
(111, 23).

He noted that he only takes his prescribed nedicines
intermttently, in part because he does not believe that they
are effective (lI11. 24). He nmaintained he is able to fool any
doctor that has attenpted to treat him (I1l. 24). For exanple,
he noted many of his hospitalizations in Texas were actually
i nstances when he was honel ess and needed a roof over his head
(rrr. 24). He also averred that he was able to fool doctors at
the Social Security Admnistration into believing he was
mental ly disturbed (I11. 24-25).

O ford recounted his |ast hospitalization at Bay Behavi oral
Hospital in early July 2004 when he was trying to rehabilitate
from his alcohol and crack cocaine dependency (I1Il. 25). He

stated that Noser called Bay Behavioral at least “45 tines a

day” in an attenpt to reach him (1l11. 25). He testified that
her incessant phone calls were very upsetting (Il11. 25). He
al so told the nedical staff he was going to kill Noser, although
they did not believe him (I11. 25).
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O ford noted that Noser never actually visited himwhile he
was at Bay Behavioral, but did help him when he was rel eased
(rrr. 25-26). He stated that once he left the hospital, Noser
was very kind and assisted him getting housing (lII1l. 26). In
fact, Noser was responsible for purchasing the duplex that
Oford was living in (I1l. 26). During the last three weeks of
her life, he would see Noser every day (lIl. 26). Noser and
Oford would also do things together such as grocery shopping;
however, O ford soon found that he becane greatly annoyed wth
Noser to the point where sinple conversations becane difficult
to tolerate (Il1l1. 26). He asserted he never told Noser that he
wanted to end their relationship because he still needed her
financial support (IlIl. 26). Finally, Oford told the judge he
believed that he warranted the death penalty (I111. 26).

C. Sent enci ng Heari ng

O ford was sentenced on August 3, 2005. The trial court
found one aggravating factor: his crinme was heinous, atrocious,
and cruel (HAC) (I1V. 4). Gven the brutality with which the
felony was carried out, the court determ ned the HAC aggravator
had been established beyond a reasonabl e doubt (IV. 4-5).

The Court al so f ound t wo statutory mtigating

circunstances: (1) Oford was under the influence of extrene
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mental or enotional disturbance (I1V. 56); and (2) Oford was so
inmpaired that he could not appreciate the crimnality of his
conduct nor conform his conduct to the requirenents of the |aw
(1V. 7-8).

First, the court found that O ford was under the influence
of extreme nental or enotional disturbance when he commtted the
murder (IV. 5). The court recognized Oford had a |ong history
of mental health problens (IV. 5). The court also observed that
Oford told arresting officers he had been conpelled to commt
his crinme because voices told himto do so (IV. 5). Conversely,
the court recalled Oford nmade absolutely no nmention during the
Spencer hearing that auditory hallucinations played a role in
his killing Noser (IV. 5). The court further noted Oford
mentioned that he was adept at fooling doctors, and that he
m ght feign nmental problens if he found hinself w thout a roof
over his head (1V. 5).

The court reviewed Oford s nental health history, noting
testinony was presented that Oford has been diagnosed with a
spate of nental disorders, including schizophrenia, substance
abuse, and a personality disorder; and that Oford has been
dealing with nental health issues, in |large neasure, since he

was young child (IV. 5). The court noted that Oford could
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provide no explanation as to why he commtted such a brutal
crime, sinply testifying he had “lost it” (IV. 6). The court
also recalled during his Spencer hearing testinmny, Oford
provided that the reason he did not desist from nortally
woundi ng Noser was because he was aware if she survived he woul d
likely be serving an exceptionally long sentence — perhaps life
— thus, there was no incentive to refrain from continuing wth
the attack (IV. 6).

In the court’s review of Oford s nmental health history --
specifically, his April 2004 adm ssion to Bay Behavioral -- his
treating doctor at the tinme found that while he diagnosed O ford
with schizophrenia, this diagnosis was principally based on
Oford's past nedical history (IV. 6). In the treating
physician’s estimation, Oford s nost significant nmental health
i ssue was perhaps - substance abuse (I1V. 6). Mor eover, the
court noted Oford had expressly told nenbers of the nedical
staff at Bay Behavioral that he was having thoughts of killing
his wife, and that her incessant calling was annoying to him
(rv. 6). The court simlarly recognized that Oford was not
under the influence of alcohol when he nurdered Noser and -- in
the hours preceding her mur der - - Oford and Noser’s

interactions were generally amcable (IV. 6). Thus, as there
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was no proverbial trigger which caused Oford to brutally mnurder
Noser, the court found the “under the influence of extrene
mental and enotional disturbance” statutory mtigator should
only be accorded “sone” weight (IV. 6).

Second, the court considered as a mtigator whether Oford
was so inpaired that he “could not appreciate the crimnality of
his conduct nor conform his conduct to the requirenents of the
law  (IV. 7). The court noted that at the Spencer hearing
Oford never asserted that he was conpelled by auditory
hal lucinations (IV. 7). Moreover the court observed that Oford
stated he would sonetines check hinself into nental hospitals as
a neans to curb his purchasing and consunption of alcohol (IV.
7). The court further recalled that on the night of the
murder, O ford said he was upset sinply because Noser insisted
that they <cuddle after having sexual relations (IV. 7).
Therefore, the court gave this mtigator — regardi ng whet her he
was capabl e of conforming his conduct to the requirenents of the
law -- “noderate” weight (IV. 8).

The court then briefly reviewed two non-statutory
mtigators: (1) marital discord between Oford and Noser; and
(2) Oford s long history of substance abuse (1V. 8).

First, the court considered the volatile nature of the
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marri age and that Noser had filed a petition for the dissolution
of the marriage sonme four days before she was nurdered in
according marital discord only “little” weight (IV. 8).

Second, the court considered Oford s history of substance
abuse and his concession that he had used significant quantities
of drugs and al cohol during his brief time in Panama City (IV.
8). However, the <court also noted that Oford was not
i nt oxi cated when he nurdered Noser, therefore the court accorded
the non-statutory mtigator of drug and alcohol abuse “very
little” weight (I1V. 8).

The court recognized that Oford had dealt with nental
health issues throughout his life, but despite this, the court
found his nental issues provided no rationalization for the
brutal nurder of Noser (IV. 9). Accordingly, the court
determ ned the HAC aggravator outweighed the mtigating factors
and determned that O ford should be sentenced to death (1V. 9).

SUMVARY OF ARGUMENT

The single issue presented is whether Oford s death
sentence is proportional. The circunstances set forth in this
case denonstrate that Oford s sentence is entirely appropriate.
As has often been observed, because of the finality of the

puni shnent, an individual may only be sentenced to death in the
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nost aggravated and | east mtigated circunstances.

In the instant case, Noser suffered a prolonged and
tortuous death in which she was struck with over fifty blows
from a claw hanmmer, and was repeatedly stabbed, punched, and
kicked with violent force. Medi cal expert testinony was
presented suggesting Noser lived between fifteen and twenty
m nutes during the attack before she died. Thus, notw thstanding
Oford’s nental health issues, they do not Ilegitimte the
hei nous murder of Noser — especially given the relatively benign
ci rcunstances precipitating her death. Simlarly the record
evidences the fact that Oford was cogni zant of the w ongful ness
of his conduct as it was occurring.

Moreover, this Court has never set forth an absolute
prohi bition against sentencing an individual to death who has
had a long history of nmental health issues — especially with a
crime as gruesone as this. A determ nation regardi ng whether an
i ndi vidual should be sentenced to death is a nuanced inquiry
focusing on, anong other things, the totality of circunstances
presented, the egregiousness of the crine, the existence of
applicable aggravators and mtigators, whether the accused was
cogni zant of the wongful ness of his actions as they were taking

pl ace, and whether a death sentence has been inposed in simlar
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cont exts.

Based on a review of applicable case law, the record in
this mtter 1is «clear, Oford s gruesone nurder of Noser
qualifies as anpbngst the nobst aggravated and |east nmtigated,
therefore inposition of a death sentence -- irrespective of his
particular nental health issues -- was proportionate and
entirely warranted.

STANDARD OF REVI EW

The trial court found one aggravating factor in its
determnation that Oford should be sentenced to death; the
murder of Noser was Heinous, Atrocious, and Cruel (HAC).’ The
|l one issue on appeal is whether Oford s death sentence is
proportional . This Court approaches the question of a death
sentence’s proportionality by thoughtfully and deliberately
analyzing the totality of circunmstances presented and conparing
them with simlar capital cases to determ ne whether the death
penalty has been inposed in |ike contexts. Johnston v. State,

863 So. 2d 271, 286 (Fla. 2003) (citation omtted).

"The ternms incorporating the HAC aggravator, Heinous,
Atrocious, and Cruel, are ternms of art, wherein “hei nous neans
extrenely wi cked or shockingly evil; that atrocious neans
out rageously w cked and vile; and that cruel neans designed to
inflict a high degree of pain wth utter indifference to, or
even enjoynent of, the suffering of others.” State v. Dixon,
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Simlarly, this Court accords deference to the trial
court’s findings regarding the applicability of an aggravator -
provided the findings are supported by the record. See., e.g.
Reynolds v. State, 2006 Fla. LEXIS 888, at *73 (Fla. My 18,
2006) . This Court does not sinply conpare the aggregate total
of aggravators and nitigators to deternmine the appropriateness
of a death sentence. See Terry v. State, 668 So. 2d 954, 965
(Fla. 1996); accord Lynch v. State, 841 So. 2d 362, 377 (Fla.
2003) . To the contrary, this Court assesses whether the tria
court correctly applied the relevant |l aw governing the
aggravator, and, whether the trial court’s findings as to the
particul ar aggravator were supported by conpetent substanti al
evi dence. See Alston v. State, 723 So. 2d 148, 160 (Fla. 1998).

ARGUVENT

SENTENCI NG OFFORD TO DEATH IS PROPCORTI ONATE PUNI SHMENT FOR
HS CRRME AS IT IS AMONGST THE MOST AGGRAVATED AND LEAST

M TI GATED

A. The HAC Aggravator -- the only statutory aggravator
f ound by the trial court -- provides anple grounds for
t he trial court’s sentencing determ nation

O ford raises a single assertion in opposition to the trial

court’s determ nation that he should be sentenced to death. He

283 So. 2d 1, 9 (Fla. 1973).
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contends that in |ight of the evidence presented --
specifically, his history of nmental illness -- sentencing himto
death is not a proportionate sentence for his crine. o
course, Oford s argunent disregards Florida case law, his
concessi ons made during the Spencer hearing, the actual findings
of the trial <court, as well as the conpetent substanti al
evi dence supporting those findings.

Before delving too deeply into the question of whether
Oford s death sentence was proportional, the basis for his
sentence nust be better understood. Such understanding is
i mportant because the trial court’s determnation that the HAC
aggr avat or outwei ghed O ford s nental mtigation evidence
provi ded the necessary basis for his death sentence.

This Court has stated the HAC aggravator is applicable to
those nurders where the victimis tortured, i.e., wherein the
perpetrator’s actions were so wanton, renorseless, and egregi ous
as to exenplify a seemng “desire to inflict a high degree of
pain or utter indifference to or enjoynent of the suffering of
another.” Q@zmn v. State, 721 So. 2d 1155, 1159 (Fl a.
1998) (citation omtted). Moreover, this Court has also
recogni zed that in order to apply the HAC aggravator, the victim

nmust be cogni zant of her immnent death. Way v. State, 760 So
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2d 903, 919 (Fla. 2000); see also Swafford v. State, 533 So. 2d
270, 277 (Fla. 1988) (observing that the applicability of the
HAC aggravator nust be assessed from the victins vantage point
“in accordance wth a comopn-sense inference from the
circunstances”). Plainly stated, “the HAC aggravator focuses on
the means and manner in which death is inflicted and the
i mredi ate circunstances surrounding the death.” Brown v. State,

721 So. 2d 274, 277 (Fla. 1998).

The primary instrument O ford used to kill Noser was a claw
hamrer. According to the nedical exam ner’s autopsy, Noser nay
have been hit with the hamer sone sixty tines. Mor eover,

Oford readily acknow edged that he attenpted to brutalize
Noser; and it was further estimated by Dr. Siebert that Noser
may have lived as long as twenty mnutes during the attack. See
Francis v. State, 808 So. 2d 110, 134 (Fla. 2001) (crediting a
medi cal expert’'s estimation as to how long the victimlived).
Simlarly, this Court has noted where evidence is presented
indicating the victim was beaten to death, this establishes a
prima facie case for the HAC aggravator. See, e.g., Buzia v.
State, 926 So. 2d 1203, 1212 (Fla. 2006) (collecting cases); see
also England v. State, 2006 Fla. LEXIS 942, at * 31 (Fla. My

25, 2006). And given the fact the HAC aggravator nmay be
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applicable in instances where the victimis conscious for only a
matter of seconds, Rolling v. State, 695 So. 2d 278, 296 (Fla.
1997), the fact that Noser lived for as long as fifteen to
twenty minutes certainly supports, beyond a reasonable doubt,
the appropriateness of this aggravator. See Allan v. State, 662
So. 2d 323, 331 (Fla. 1995) (finding the fact the victim nay
have lived between fifteen to thirty mnutes after being
attacked supported the HAC aggravator beyond a reasonable
doubt) .

The facts of this case further support the application of
the HAC aggravator because Noser was cognizant Oford intended
to kill her. See Ownen v. State, 862 So. 2d 687, 698 (Fla.
2003) (crediting the trial court’s finding that the HAC
aggravator was appropriate based on the fact that the victimwas
aware that she was going to die and was placed in great fear).
The record reflects Noser repeatedly begged for her |ife when
she was being attacked;® in fact, Oford recalled Noser telling

hi m that she | oved himand would do anything for himif we would

8\Wil e not suggesting the fact that Noser begged for her
life is dispositive in this Court’s determnation as to the
appropri ateness of the HAC aggravator, see Bonifay v. State, 626
So. 2d 1310, 1313 (Fla. 1993), because Noser endured a prol onged
and torturous death, this strongly evidences the appropriateness
of this aggravator. See Ochoa v. State, 826 So. 2d 956, 963-64
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sinply stop.

The comon-sense inference one draws from the record is
that Noser recognized she faced imm nent death if she did not
find a nmeans to thwart Oford s unremtting violence. She
attenpted to appeal to the fact that at some point they shared a
| oving relationship. Unnmoved, O ford denigrated her pleas and
continued to furiously hit her. Mreover, when Noser’s lifeless
body appeared to be gasping for its last breaths, Oford again
repeatedly hit her with a hamer and ki cked her.

Finally, the trial court correctly found the HAC aggravator
was applicable given, anong other reasons, the ferocity wth
whi ch Noser was rmurdered. See, e.g., Butler v. State, 842 So.
2d 817, 834 (Fla. 2003) (acknow edging that the brutality with
which the victim was nmurdered was a factor in its determnation
that Butler’s death sentence was appropriate and proportional).
Accordingly, the trial court’s determnation that the HAC
aggr avat or out wei ghed al | mtigating evidence, i ncl udi ng
Oford's long nental health history, was correct and should be
affirmed by this Court.

B. Oford’s Death Sentence is fully ~consonant wth

Fl ori da case law and is therefore proportional

(Fla. 2002).
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This Court has often acknow edged proportionality review is
a necessary el enent in Florida’s capi tal litigation
jurisprudence so as to insure the death penalty is inposed only
in the nobst aggravated and least mtigated circunstances. See
Kramer v. State, 619 So. 2d 274, 278 (Fla. 1993); see also Fla.
Const. Art 1, 8 17. Therefore, any analysis regarding the
propriety of the inposition of the death penalty in a particular
case entails review of simlar cases to insure the death penalty
has, or has not, been inposed in |ike contexts. See
Schoenwetter v. State, 2006 Fla. LEXIS 668, at *45 (Fla. Apri
27, 2006); Stewart v. State, 872 So. 2d 226, 229 (Fla. 2003).

Oford relies on several cases which he asserts stand for
the irreducible proposition that in capital cases when nental
mtigation evidence presents itself — i.e., a long history of
mental health issues — a death sentence nust be reduced to life
inmprisonnent. See Initial Brief of Appellant, at p. 27-28.
Oford msstates the effect a defendant’s history of nental
illness has in capital cases, as this evidence relates only as
potentially mtigating evidence; however, as this Court has
acknow edged, overreliance on nental mtigation evidence is
entirely inappropriate given that it can readily be outweighed

by rel evant aggravating factors. Onme v. State, 677 So. 2d 258,
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263 (Fla. 1996) (citing Mchael v. State, 437 So. 2d 138, 142
(Fla. 1983)).

Secondarily, O ford makes nmuch of the fact that the trial
court found a single aggravator applicable to his sentence
determ nation, and on this basis argues his sentence should
presunptively be reduced to life. See Initial Appellate Brief,
at p. 26. Wile it is indeed true that this Court has, on sone
occasions, reduced a death sentence to life on the basis that
only a single aggravator was found, see, e.g, Sinclair v. State,
657 So. 2d 1138 (Fla. 1995); 1in instances where the sole
aggravator found is one of substantial inport --i.e., the HAC
aggravator — the inposition of a death sentence has been deened
proporti onate. See, e.g.,Boyd v. State, 910 So. 2d 167 (Fla
2005) (holding that Boyd s death sentence was proportionate even
t hough questions were raised about his nental conpetency and
only the HAC aggravator was found); Butler v. State, 842 So. 2d
817 (Fla. 2003) (upholding Butler’s death sentence - based
exclusively on the HAC aggravator — wherein Butler brutally
murdered his ex-girlfriend while his six year old daughter was
present in the honme); Blackwood v. State, 777 So. 2d 399 (Fla.
2000) (finding Blackwood' s death sentence proportional despite

the fact that the only applicable aggravator was the HAQC);
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Cardona v. State, 641 So. 2d 361 (Fla. 1994) (concluding that
the HAC aggravator, standing alone, outweighed mtigating
evidence given that the victim — an infant -- suffered a
t ort uous death).

As this Court has plainly recognized, the HAC aggravator is

anongst the nost serious aggravators set out in the statutory
sentencing schene.’” Dessaure v. State, 891 So. 2d 455, 473
(Fla. 2004) (quoting Larkins v. State, 739 So. 2d 90, 95 (Fla.
1999)). Accordingly, the fact that the trial court found one
aggravating factor is not the sine qua non as to the propriety
of Oford s death sentence; and, as discussed below, this
Court’s proportionality review entails a nore nuanced analysis
than Offord appears willing to acknow edge.

1. Florida case | aw supports the trial court’s

det erm nati on

To reiterate, this Court has never articulated the

proposition, as Oford suggests, that in circunstances where a
def endant suffers froma nental illness and/or has spent nost of
his life institutionalized, he mnust invariably have his death
sentence commuted to life. See, e.g., Rhodes v. State, 638 So.

2d 920, 927 (Fla. 1994) (noting that although Rhodes -- who

spent the mpjority of his life in either mental hospitals and
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prisons -— had established “substantial nmental mtigation,” his
death sentence was proportionate); Wckhamv. State, 593 So. 2d
191, 195 (Fla. 1991) (Barkett, J. dissenting) (criticizing the
majority for affirmng the death sentence of a capital felon who
al though forty years old when he commtted the nurder, had only
spent “two or three years outside of institutions since he was
ten years old"); see also Johnston v. State, 863 So. 2d 271
(Fla. 2003) (upholding death sentence despite Johnston’s |ong
history of nental health problens and dissociative disorder);
Francis v. State, 808 So. 2d 110 (Fla. 2001) (determ ning that
while Francis had a history of nmental issues no showi ng was nade
that these problens directly caused himto nurder his victins);
Evans v. State, 800 So. 2d 182, 196 (Fla. 2001) (affirmng the
determ nation of the trial court which found that *although
there was substantial evidence that Evans suffers from sone
sort of nental inpairnment, that nental inpairnment did not affect
Evans’ ability to plan and direct this mnurder”); Robinson v.
State, 761 So. 2d 269 (Fla. 1999); (holding that sentencing
Robi nson to death -- who had killed his female victim with a
claw hammer and had a history of nental and substance abuse

i ssues -— was proportional); Medina v. State, 690 So. 2d 1241,

1251-52 (Fla. 1997) (Anstead, J., concurring in part, dissenting
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in part) (acknow edging that Medina — who, it should be noted
was executed slightly nore than a nonth after this case was
published - had an extensive history of nental illness, had
resided in a Cuban nental asylum and was diagnosed as a
par anoi d schi zophrenic).

O ford’ s reasoning is untenable and would certainly make it
difficult for the State to ever succeed in capital prosecutions
given the prevalence of nental health mtigation in penalty
phase proceedi ngs. To the contrary, this Court has observed
that it is duty-bound to |look to the totality of circunstances
in order to assess whether an individual’s sentence was
proportional. See Ubin v. State, 714 So. 2d 411, 416-17 (Fl a.
1998) .

Ther ef or e, as this appeal turns sol ely on t he
proportionality of Oford s death sentence, it 1is sonmewhat
necessary to look with exacting detail to those Florida cases
whi ch nost conport with the facts presented in Oford s case.

(a) Booker v. State, 773 So. 2d 1079 (Fla. 2000)

| n Booker v. State, 773 So. 2d 1079 (Fla. 2000), this Court
confronted facts very simlar to those presented in Ofords
case, wherein the inposition of a death sentence was affirned

al t hough the accused had a very long history of nental problens.
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Booker was originally sentenced to death in 1978 for the sexua
assault and nurder of a ninety-four year old victim Fol | owi ng
a series of l|egal nmachinations not relevant here, Booker was
resentenced and anot her penalty phase hearing was conducted in
1998. 1d. at 1083.

During the ©penalty phase, evidence was propounded
indicating that Booker had a terrible childhood and his
schooling was itinerant. Expert nedical testinony indicated
Booker began abusing drugs and alcohol perhaps as early as
thirteen years old, and he was hospitalized for psychiatric
eval uation at sixteen. Moreover, while comm ssioned in the
Ar ny, Booker struggled wth alcohol, was diagnosed wth
schi zophrenia, and was required to take psychotropic mnedication
to deal with his nental issues.

Followi ng his discharge fromthe Arny he continued to have
difficulties. He was briefly hospitalized after seen welding a
knife in the mddle of a public street. Moreover, he was |ater
incarcerated in Florida in the early 1970's for an unrelated
crinme; and during this period of incarceration he experienced
hal | ucinations and was required to take nedication to prevent
sei zures.

A nedical expert who testified at Booker’'s 1998 penalty
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phase hearing concluded that at the tinme of the nurder, Booker
was: (1)under extreme nental or enotional disturbance, and
(2)unable to appreciate the crimnality of his conduct. On
cross-exam nation, the nedical expert testified that Booker’s
mental problens did not prevent him from understanding the
wrongful ness of his actions. Mor eover, there was sone belief
t hat Booker was a nmalingerer, and had told inconsistent stories
regarding his recollection of events. 1d. at 1085.

The jury eventually recommended that Booker should be
sentenced to death. This recommendation was followed by the
trial court. The trial court found four statutory aggravators,
including the HAC, two statutory mtigators, and nine non-
statutory mtigators but ultimately held that despite the spate
of nmental mtigation evidence presented, Booker’'s death sentence
was proportional

A conparison between the facts presented in Booker and
O ford s cases are instructive. Both nmen had a |ong history,
dating to their youth, of nental illness and substance abuse.
However, the record also indicates that in both cases each man
understood the wongful ness of his actions as he was nurdering a

particularly vulnerable fenmale victim Ther ef ore Booker

clearly stands for the proposition that a capital felon’ s nental
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infirmties, standing alone, do not exculpate his crimes no
matter how severe they m ght be — provided the record supports a
determ nation that the felon was cognizant of the w ongful ness
of his actions as they were taking place.

(b) Rinmmer v. State, 825 So. 2d 304 (Fla. 2002)

This Court, nor eover, has specifically upheld the
inmposition of a death sentence in instances where an individua
charged wth nurder - like Oford - suffers from a
schi zoaf fective disorder. In Rinrer v. State, 825 So. 2d 304
(Fla. 2002), the accused was charged with, anong other things,
the nmurder of two individuals at an electronics store. He was
eventually found guilty. During the penalty phase, testinony
was presented from nedical experts opining that R nmer suffered
from schizophrenia, though one expert could not render a
definitive opinion as to whether Rmer’s nental illness
supported any statutory mtigator found in Florida s sentencing
schene. The trial court found several aggravating factors, no
statutory mtigators, and five non-statutory mtigators — which
i ncluded the fact that R nmer suffered from schi zophreni a. I d.
at 311. The trial court ultimtely concurred with the jury’s
recommendati on and sentenced Rimmer to death.

In its proportionality review, this Court comented on
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evi dence brought forth during the Spencer hearing, and penalty
phase proceedings -— which suggested that Rimrer suffered from
schi zophr eni a. This Court odbserved that while expert testinony
did indicate the existence of a schizoaffective disorder, no
opinion could be rendered as to whether this finding conpelled
any statutory mtigator. Additionally, this Court recalled the
testinony of another expert from Rinmmrer’s Spencer hearing who
testified no showing had been nade that Rinmer, at the tine of
the offenses, was suffering from any extreme or enotional
di sturbance. 1d. at 332.

In the instant case, recall, testinmony was brought forth
regarding the nature of Oford s nental illness. Wile it was
not controverted that Oford had a history of nental health
issues, it would by no neans be accurate to suggest that these
i ssues were the principal cause of his barbarous actions — as he
had contenplated killing Noser for three weeks. There was no
evidence that he was intoxicated. Additionally, Oford s
testinmony during his Spencer hearing made no nention of auditory
hal | uci nations.® Instead, Oford sinply suggested he could no

| onger endure what he contended were Noser’s bothersone ways,

SOrford al so never mentioned to David Leisher, Lisa Leisher,
Arthur Stencil, or Billy Yohe that he was conpelled by auditory
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and sinply “lost it.” Further, it nust be renmenbered that during
his Spencer hearing Oford stated he was fully cogni zant of what
he was doi ng, and he continued with the brutal attack because he
knew irrespective of whether Noser survived, there was a strong
i kelihood that he was facing a substantial term of
i ncarceration.

(c)Jeffries v. State, 797 So. 2d 573 (Fla. 2001)

As noted, an uncontroverted determnation by nedica
experts that a capital felon suffers from schi zophreni a does not
render the felon's death sentence infirm In Jeffries v. State,
797 So. 2d 573 (Fla. 2001), the accused, along wth an
acconplice, brutally robbed and nurdered an elderly fenale
victim Jeffries, along with his cohort, were arrested in
Georgia weeks later. Id. at 577. He was eventually tried and
found guilty of first degree nurder and armed robbery.

During the penalty phase Jeffries represented hinself.
Wiile the State did not present live witness testinony — relying
instead on victim inpact statenments — Jeffries presented, inter
alia, the testinmony of three nedical experts who addressed his
extensive nental health issues - specifically discussing his

schi zophrenia. 1d. at 576.

hal | uci nati ons.
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One  expert averred that Jeffries was a “paranoid
schi zophrenic,” but, neverthel ess understood right from wong at
the tine he nurdered the victim Id. A second nedi cal expert
provi ded t hat Jeffries suf fered from “par anoi a and
schi zophrenia.” Finally, the third expert also testified that
Jeffries was a schizophrenic. 1d.

The jury wultimately recomended, eleven to one, that
Jeffries should be sentenced to death. The trial court
concurred with the recomrendation,'® finding that the record
established two statutory aggravators: (1) the nurder was
commtted in the commssion of a robbery; and (2) the HAC
Anmong the nost pertinent mtigators found by the trial court was
that: (1) Jeffries’ capacity to understand the crimnality of
his conduct had been conprom sed; and (2) he had an extensive
hi story of nental and substance abuse probl ens.

On appeal Jeffries argued the trial court had inproperly
di sregarded his nental mtigation evidence, and that his death
sentence was not proportional. In rejecting Jeffries’
averments, this Court articulated that the trial court was well

within its discretion to sentence Jeffries to death despite the

©The trial court also sentenced Jeffries to life for the
armed robbery conviction.
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fact during t he penal ty phase heari ng he present ed
uncontroverted testinony from three nedical experts that he was
a schi zophreni c.

This Court recognized that so long as the record provided a
basis for rejecting the mtigation evidence, the trial court was
under no nandate to unquestionably rely upon it. ld. at 582.
The Court observed that two of the nedical experts concluded
that at the tinme of the murder, Jeffries was not suffering from
any psychotic synptons. Thus, according to this Court, the
trial court had a reasoned basis for determning that Jeffries’
ment al mtigation evidence did not outweigh the «clearly
established statutory aggravators. 1d. at 582-83.

In the instant case, Oford testified on his own behalf as
to the events of July 31, 2004. He asserted that he was
entirely cognizant that he nortally wounding Noser as he was
hitting her, and that the ultimate result of his actions would
be incarceration. Consequently, the record confirns that Offord
was aware of right fromwong on the night of Noser’s nurder and
the trial court had a reasoned basis for rejecting Oford s
contention that his history of schizophrenia should mtigate his
deat h sentence.

(d) Rogers v. State, 783 So. 2d 980 (Fl a. 2001)
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Finally, the result reached in Rogers v. State, 783 So. 2d
980 (Fla. 2001), should obtain in the instant case. Rogers |left
a bar wwth the victim under the auspices that he needed a ride
home. The victimwas never seen alive again and was found a few
days later in a notel room having died as a result of two stab

wounds. Rogers was arrested and subsequently convicted for the

mur der .

During the penalty phase, issues related to Rogers’
troubled life were brought forth in mtigation. Two nedi cal
doctors testified regarding his nental health history. One

doctor provided that Rogers suffered from a spate of nental
i ssues, including “brain damage, a nental illness, and a rare
genetic disease called porphyria, which inpacts the centra
nervous system” 1d. at 995. The expert provided that as a
consequence of Rogers’ psychotic disturbance, he had, anong
other things, a tendency to hallucinate, and del usional
t hi nki ng. Mor eover, psychol ogical testing provided that Rogers
suffered from schi zophrenia. Id.

A second expert also found that Rogers suffered from
por phyria brought about by alcohol abuse; that he had
experienced significant head trauma; and that his capacity to

conform his conduct to the dictates of the |law was severely
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conprom sed. Id. at 996.1!!

The trial court ultimtely determ ned that Rogers’ nenta
mtigation evidence did not obviate his culpability. The court
found two statutory aggravators applicable: (1) the HAC, and (2)
the nurder was commtted for pecuniary gain. The trial court
found one statutory mtigator, Rogers’ capacity to appreciate

the crimnality of his conduct or to conform his conduct to the

dictates of |aw was conpromn sed. This mtigator was accorded
only sonme weight. As for non-statutory mtigation, the trial
court consi der ed, anong ot her t hi ngs, Roger s’ troubl ed

chil dhood, his previous work history, and his relationship with
his famly. Following the jury’'s recomendation, the trial
court ultimately concluded that Rogers should be sentenced to
deat h.

On appeal, Rogers brought forth ten grounds of error,
including that the trial court failed to properly consider
Rogers’ nental mtigation evidence, and that his death sentence
was di sproportionate. This Court determned that the trial
court had properly considered Rogers’ mtigation evidence

pertaining to his extensive nental health issues, his substance

YO note, neither expert found Rogers was under the
i nfl uence of any extrene nmental or enotional disturbance at the

45



abuse problens, and his very difficult chil dhood.

This Court observed that although the trial court did not
accord as nmuch weight as Rogers would have preferred, the record
clearly established that his mtigation evidence was properly
consi dered; consequently the trial <court did not abuse its
di scretion. Moreover, Rogers’ death sentence was deened
proportional.

The foregoing denonstrates that the weight a trial court
accords nental mtigation evidence is largely within its own
di scretion, and absent sone abuse of that discretion, the trial
court’s determ nation should be upheld. In the instance case,
the trial court carefully <considered Oford’'s mtigation
evidence related to his extensive nmental health problens. The
trial court also weighed the testinony proffered by expert
witnesses and from Oford hinself. These findings were
ultimately included in the trial court’s sentencing order.

Accordingly, to the extent that Oford believes that the
trial court failed to properly consider his mtigation evidence
-- as Rogers denobnstrates -- this ground of error nust be
rej ect ed. Simlarly, to the extent that Oford maintains that

his history of schizophrenia requires, ipso facto, he be

time he nurdered the victim
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sentenced to life — Rogers evidences that, again, this |line of
reasoni ng i s wanti ng.
2. The Cases Cited By Oford are | napposite

The State respectfully takes issue with the cases relied
upon by O ford, which he asserts stands for the proposition that
a death sentence is invariably disproportional when an
i ndi vidual presents evidence of a nental illness. The cases
cited by Oford involve circunstances where neither the HAC, nor
the CCP aggravators, were found applicable; and perhaps nost
pointedly, in the remaining cases he relies upon, the individual
accused of nmurder had their faculties debilitated at the tine of
t he nurder because they: (1) were suffering from extreme nental
or enotional disturbance which uncontrovertibly caused their
conduct; (2) were wunder the influence of either drugs or
al cohol ; and/ or (3) were too young to appreciate the
wrongfulness of their actions. The State believes the cases
relied upon by Oford are entirely distinguishable from the
facts presented in the instant case, and therefore are
i napposite in any determination as to whether Oford s sentence
is proportional.

(a) Robertson v. State, 699 So. 2d 1343 (Fla. 1997)

In Robertson v. State, 699 So. 2d 1343 (Fla. 1997), this
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Court confronted whether an individual with a long history of
mental health problens could perm ssibly be sentenced to death.
Robertson was found guilty of, inter alia, preneditated nurder
in the strangulation death of his female victim During the
penal ty phase, the jury recomended that Robertson be sentenced
to death by a vote of eleven to one. As for mtigation
evidence, the trial court considered his age (nineteen), his
i npaired capacity, his terrible childhood, his long history of
mental illness, and his borderline intelligence. The trial
court gave this mtigation evidence little weight and sentenced
Robertson to deat h.

Robertson raised several grounds of appeal, including that
his death sentence was disproportionate. This Court found that
in light of +the substantial mtigation evidence presented,
Robertson death sentence was not proportional, finding: 1)
Robertson was only nineteen; 2) he was under the influence of

drugs and al cohol at the tinme of the nurder; 3) he was raised in

an abusive honme; 4) he had long history of nental illness; and
5) he possessed borderline intelligence. ld. at 1347. Thi s
Cour t sunmmari zed its reasoni ng regar di ng t he
di sproportionateness of Robertson’s sentence as follows: “It was

an unpl anned, senseless nurder conmtted by a nineteen year old,
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with a long history of nental illness, who was under the
i nfluence of alcohol and drugs at the time.” 1d. (enphasis
added) .

Two critical factors found persuasive in Robertson are
simply not present in the instant case. First, Oford was
twenty-nine years old at the time of nurder (clearly not a
t eenager), thus, no suggestion can be made that he was too young
to appreciate the nature of his conduct. Second, at the tine
Oford killed Noser, he was not under the influence of any
al cohol or drugs.?!? Thus, given that Robertson’s youth and
intoxication at the tine of the nmurder were anong the panoply of
di spositive factors that led this Court to conclude that his
death sentence was disproportionate, this case should not
constitute persuasive authority in the instant matter.

(b) Larkins v. State, 739 So. 2d 90 (Fla. 1999)
Anot her case relied upon by Oford, Larkins v. State, 739

So. 2d 90 (Fla. 1999), is equally inapposite. Larkins was found

20 ford al so suggests in his brief he is nmentally retarded.
Initial Brief of Appellant at p. 29. Nowhere in the record is
there evidence that Oford’'s 1Qfalls two standard devi ati ons
bel ow the nmean on a state-sanctioned IQtest. See, e.g., Zack
v. State, 911 So. 2d 1190, 1201 (Fla. 2005) (articulating the
necessary requirenents for determ ning whether a capital felon
is mentally retarded under Florida |law). Thus, a nunber of the
factors that persuaded this Court in Robertson, are sinply not
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guilty in the shooting death of a convenience store enpl oyee
At the conclusion of the penalty phase the jury recommended t hat
Larkins be sentenced to death and the trial court concurred. The
trial court also found two statutory aggravators: 1) Larkins had
previously been convicted of a violent felony; and 2) the crine
had been conmtted for pecuniary gain.

As for statutory mtigators, the trial court found that: 1)
the nmurder occurred while Larkins was under the influence of
extrene nental or enotional disturbance; and 2) his capacity to
appreciate the crimnality of his actions was severely inpaired.
Moreover, the trial court found eleven non-statutory mtigators,
i ncluding that Larkins had experienced problens in school to the
extent that he dropped out in either the fifth or sixth grade;
general ly speaking, he had low intellectual functioning; he had
persi stent nental problens that were brought about by his drug
and al cohol wuse; and he had consunmed alcohol on night of the
nmur der — and, perhaps, was intoxicated.

On appeal, Larkins raised several grounds of error; but,
only his assertion that his sentence of death was not
proportional was addressed by this Court. Anong the factors

found nost influential was expert mnedical testinony presented in

present in Oford s case.
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mtigation during the

penalty phase. The expert discussed that Larkins suffered from
organic brain damage; his nmenory was severely inpaired; brain
damage inpeded his ability to <control his enotions; his
intellectual functioning was |ow, and he had a history of drug
and al cohol abuse. The expert concluded that at the tinme he
commtted the nurder, Larkins was “under the influence of
extrene nmental and enotional disturbance and his ability to
control his actions . . . [was] inpaired.” Id. at 94. This
Court found the expert’s testinony conpelling.

Anmong the other factors germane to this Court’s
determ nation that Larkins death sentence was not proportional
was that neither the HAC, nor CCP aggravators were present.
This Court conceded that although the absence of these “two nost
serious aggravators” was not dispositive, the converse was
equally true - their absence could not be ignored - and
therefore had to be considered in its proportionality review

ld. at 95.13

In contrast to this Court’s analysis in Larkins, in the

13The Larkins Court al so observed that expert nedical
testi nony was presented suggesting that Larkin had a personality
di sorder, wherein seemingly insignificant actions by others
could trigger his rage.
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instant case, the applicability of the HAC aggravator is
uncontroverted — as Oford has nmade no argunent to the contrary.
Moreover, nothing in the record - such as expert testinony -
unequi vocal ly suggests that he was under the influence of an
extreme and enotional disturbance vihich inpaired his abilty to
control his enotions at the tine of Noser’s nurder; nor does the
record evidence that Oford was intoxicated. Thus again, the
consequential factors that influenced this Court in Larkins, do
not manifest thenselves in Oford s case.
(c) Deangelo v. State, 616 So. 2d 440 (Fla. 1993)

Deangelo v. State, 616 So. 2d 440 (Fla. 1993), proves
equally problematic to Oford s contention that his death
sentence was disproportionate. In Deangel o, the appellant was
found guilty of the strangulation death of a femle
acquai nt ance. By a vote of 7 to 5, the jury reconmended that
Deangel o be sentenced to death. The trial court concurred with

the jury and inposed a sentence of death, finding only one

statutory aggravator: CCP. However, this Court found itself
persuaded by “significant nental mtigation,” including evidence
of extensive brain damage, and a bipolar disorder. 1d. at 443.

This Court concluded that inposing the death penalty in an

i nstance where only one aggravator was found was inappropriate,
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observing that in cases where one aggravator had been found
sufficient to support a death sentence, only mninmal mtigation
evi dence had been presented; whereas in Deangelo’'s case, the
mental mitigation evidence presented was plainly dispositive.

The State believes Deangelo, supra, should be deened
unpersuasive. Principally, any fair proportionality review nust
|l ook to the nmeans by which the nurder at issue in the instant
case was effectuated, and thereafter, conpare those facts with
anal ogous cases. See Tillman v. State, 591 So. 2d 167, 169 (Fla.
1991) (observing that proportionality review is necessary so as
to prevent inposing a death sentence in simlar factua
ci rcunstances where this Court previously has not done so); see
al so But | er, supr a, at 832- 33 (noting t hat in its
proportionality review this Court |ooked to cases with simlar
aggravators and mtigators).

The gruesonme nature of the facts in the instant case, thus,
plainly distinguishes it from Deangel o. Even though the victim
in the Deangel o case was strangled manually and with a ligature,
this Court expressly found that the HAC aggravator was not
appl i cabl e. Conversely, Oford attacked Noser with a claw
hamer about her face, torso, and knees sone fifty tinmes; Noser

was al so repeatedly stabbed, beaten, and ki cked.
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Therefore the brutality with which Oford nurdered Noser
not only heightens the aggravating nature of his crinme - but,
nore inportantly, differentiates it from Deangelo. Cf. Taylor v.
State, 855 So. 2d 1, 32 n. 33 (Fla. 2003) (rejecting cases
relied upon by Taylor in support of his argunent that his death
sentence was disproportionate, as his nobst “supportive” cases
involved facts that were |ess egregious, i nvolved |ess
aggravation, and had nore nitigation).

(d) Kramer v. State, 619 So. 2d 274 (Fla. 1993)
Anot her case relied upon by Oford, Kranmer v. State, 619

So. 2d 274 (Fla. 1993), again, does not speak to the issues

presented in the instant case, nor does the case support

“Moreover, the jury recommendation in Deangel o’s case was 7
to 5 while in Oford s case the jury recommended a sentence of
death 12 to 0. The State, of course, is not suggesting that
when a jury recomends death by a 7 to 5 vote the accused’s
subsequent death sentence is sonehow infirm see, e.g., Mngin
v. State, 689 So. 2d 1026 (Fla. 1995); on occasion, however,
this Court has credited a jury’ s unani nous verdict as anongst
its legitimate reasons for uphol ding a death sentence. See
generally, e.g., Ceralds v. State, 674 So. 2d 96, 104 (Fl a.

1996) (“having carefully scrutinized the record in this case,

i ncluding the jury’s unani nous recommendati on of death . . . the
trial court would still have found that the aggravating factors
: substantially outwei ghed the mtigating evidence”)
(emphasi s added). Thus, the fact that the jury’ s recomendation
in Oford s case was unani nous — even in the light of the
presentnent of nental mtigation evidence -- should in all

i kel i hood be a consideration in this Court’s determ nation as
to the proportionality of Oford s death sentence.
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Oford s contention that his death sentence is disproportionate.
Kramer was found guilty in the beating death of a victim The
victim had apparently been struck by a rock, as his cause of
death was blunt head trauma. The jury recommended a sentence of
death and the trial court agreed. Anong the aggravators found
by the trial court was the HAC aggravator, and that Kraner had
previously been convicted of a violent felony. The trial court
al so found sonme mitigators present, including, Kramer’s ability
to conform his conduct to the requirenents of the |aw was
conprom sed at the tinme that he conmtted the nurder — as he had
been drinking heavily that night.

On appeal, this Court ultimately concluded Kraner’s death
sentence was not proportionate — noting anong other things,
Kramer’s history of substance abuse problens and nental issues.
This Court deenmed the altercation that precipitated Kraner’s
murdering of the victim as nothing nore than a violent fight
between two highly intoxicated individuals; consequently, this
Court found such circunstances were not unique wthin the
context of Florida’s capital Ilitigation jurisprudence, and
therefore the death penalty was not warranted.

Two issues are npbst apparent. First, the facts in Kraner

involved an individual charged with nurder whose capacity to
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conform his conduct to the dictates of the |law was severely
conprom sed, at the tinme of the nmurder, by his intoxication.
Second, this Court took pains to note that the reason it
believed that Kraner’s death sentence was not proportional was
the fact that the circunstances surrounding the victinmis death
were akin to a routine street fight.

In contrast, the record presented in the instant case fails
to present any evidence that Oford was conclusively
experiencing extreme or enotional disturbance at the tine he
committed the nurder. Recall, he made no nention to the four
i ndividuals to whom he confessed - the Leishers, Stencil, and
Yohe — that auditory hallucinations conpelled his actions. At
hi s Spencer heari ng, again, he never stated he was
hal | uci nati ng. Moreover, the record does not evidence that he
was under the influence of drugs or al cohol.

Finally, however one characterizes the nurder of Noser, it
can not be described as a “conventional” nmnurder. The record
suggests that Noser was brutalized, and lived for as long as
twenty mnutes during the attack. Therefore, the State
believes the circunstances presented in Kraner are not
sufficiently analogous to those in the instant case as to draw

any proportionality guidance.
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(e) Fitzpatrick v. State, 527 So. 2d 809 (Fla. 1988)

In Fitzpatrick, an individual with a history of severe
mental health problens attenpted to take sone real estate office
enpl oyees hostage. As police arrived on the scene, gunfire was
exchanged, and a police officer was Kkilled. Fitzpatrick was
convicted of nmurder, and during the penalty phase the jury
recormended that Fitzpatrick be sentenced to death. Thi s
recormmendati on was followed by the trial court.

On appeal, several issues were raised, but this Court
principally considered whether Fitzpatrick’s death sentence was
proportional. This Court relied on the uncontroverted testinony
of several nedical experts who found that Fitzpatrick suffered
from severe nental disturbance; he had a nental age between 9
and 12 years old; and he was schizophrenic. Mor eover, in
contrast to the overwhelnmng mtigation evidence presented
related to his nental problenms, neither the HAC nor CCP
aggravators were found applicable. Consequently, this Court
could not deem the facts of the case as anongst the nost
aggravated and |east mtigated because, anong other reasons,
nei ther of the weightiest statutory aggravators were present.

As noted, this Court in Fitzpatrick was influenced by the

absence of the HAC aggravator; alternatively, the circunstances
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in the Oford case plainly indicate the applicability of this

nost serious aggravator. Therefore, for the purposes of
proportionality review, Fitzpatrick provides little basis for
reliance.

(f) Nibert v. State, 574 So. 2d 1059 (Fla. 1990)
Ni bert v. State, 574 So. 2d 1059 (Fla. 1990), upon which

Oford relies, again sinply does not advance his cause. In

Ni bert, the accused was charged in the brutal stabbing death of

an acquai ntance. Evidence was presented relating to N bert’'s

mentally and physically abusive childhood, and his |Iifelong
al cohol probl em No evidence was presented by the State to
refute N bert’s mtigation evidence. The jury recomended

Ni bert be sentenced to death by a vote of 7 to 5. The trial
court followed this recomendation, finding only the HAC
aggravator rel evant.

On appeal this Court considered an array of mtigating
evi dence that was presented. O note, the Court considered the
fact that it was uncontroverted that on the day of the nurder,
Ni bert had been drinking very heavily; in fact, evidence
indicated that N bert was drinking as he was attacking the
victim The foregoing was found persuasive because in simlar

circunstances, this Court acknow edged, when an individual 1is
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under the influence of intoxicants at the tine of the nurder,
this factual circunstance strongly supports two statutory
mtigators: “(1l)extrenme nental or enotional disturbance and (2)
substantial inpairnent of a defendant’s capacity to control his
behavi or.” ld. at 1063 (citations omtted). Thus, given the
extensive evidence presented which suggested that N bert was
severely inpaired by alcohol on the night of the nurder,
Ni bert’s death sentence was deemed di sproportionate.

Agai n, given the dissimlarities between the facts
presented in the N bert case, and those found in the instant
case, it is quite a leap to suggest that any guidance can be
drawmn from N bert. Principally, N bert’s intoxication played
substantive role in this Court proportionality review In the
i nst ant case, not hi ng suggests Oford was i nt oxi cat ed.
Moreover, the evidence in Oford s case certainly is disputable
as to whether he was experiencing any nental problenms at the
time of the nurder to such an extent as to have conprom sed his
capacity to control his conduct. The facts suggest that he had
been thinking about killing Noser for sonetine. And note,
according to Oford s Spencer hearing testinony, Noser’s nurder
was precipitated by the fact that Oford grew agitated with her

repeatedly inploring him to return to bed. Hi s capacity to
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control hinself was certainly not overwhelned, and N bert,
supra, has no applicability.
(g Hawk v. State, 718 So. 2d 159 (Fla. 1998)

Finally, in Hawk v. State, 718 So. 2d 159 (Fla. 1998), the
appel l ant, who was deaf, was convicted for the nurder of one
i ndividual, and the attenpted nurder of another. During the
penal ty phase evidence was brought forth detailing that Hawk was
stricken by neningitis when he was three years old, which
eventually resulted in his deafness; noreover, he had been
physi cally abused by his father; and evidence suggested that he
had been abusing drugs and al cohol since his was sixteen (Hawk
was nineteen at the tine of the nurders). The jury recommended
that Hawk be sentenced to death. During the sentencing hearing,
addi ti onal evidence was brought forth drawing a causal nexus
between Hawk’s childhood neningitis and his subsequent nental
i1l ness/brain damage. The trial court sentenced Hawk to death
as to the nmurder conviction, and sentenced himto a thirty year
termas to the attenpted nurder conviction.

In reducing his death sentence to life, this Court |ooked
to the uncontroverted nedical expert testinony which explained
at length the nature of Hawk’s nental infirmties, and directly

related these problens to his childhood neningitis. Added to
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this, this Court inplicitly noted that Hawk’'s youth was a
consideration in its determination to reduce his sentence. See
id. at 164 n. 12 (conparing Hawk’'s case to anal ogous cases
wherein the Court had vacated a death sentence on the basis that
the accused had ©presented substanti al ment al mtigation
evidence, as well as -- in three of the four cases cited -
maki ng note of the accused’ s youth at the tinme of crine).

It is noteworthy that in Hawk, evidence was presented
during his trial indicating that he had consunmed drugs and
al cohol before the nurders and had inforned authorities that he
had absolutely no recollection of his actions. In Oford s
case, his detailed confession to Detective Cherry belies any
assertion that drugs, alcohol, or nmental instability conprom sed
his ability recollect the events of July 31, 2004. Second,
whereas Hawk’'s age served as mnmitigation evidence, the sane is
not true in the instant case -- as Oford was alnost thirty
years old when he nurdered Noser. Third, Oford was not
i ntoxi cated; while Hawk had consunmed so nuch al cohol he could no
renmenber what he had done. Fourth, it cannot be said, unlike in
Hawk’s case, that the nental mtigation evidence presented
during Oford’ s penalty phase hearing was uncontroverted. To

the contrary, while evidence was propounded that O ford suffered
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froma spate of nental illnesses, there was conflicting evidence
presented as to whether Oford s nental problems were the
catal yst for the nurder of Noser. Consequently, Hawk fails to
support O ford s general avernment that his death sentence is
I mpr oper .
3. Summat i on of Proportionality Review

The State respectfully believes this Court’s precedent
establ i shes beyond peradventure that a capital felon’s history
of mental illness does not presunptively invalidate his death
sentence -- especially when the HAC aggravator 1is deened
applicable. Consequently, the cases which Oford relies upon in
suppor t of hi s aver nent t hat hi s deat h sent ence IS
di sproportionate are inapposite. Oford s npbst supportive cases
are entirely distinguishable, because in alnost every instance,
t he accused, at the tinme of the nurder, was either: (1) a youth;
(2) intoxicated by drugs or alcohol; or (3) enveloped in the
throes of nental illness which unquestionably caused the nurder.
See, e.g., Robertson, supra (nineteen at the tine of the crine
and under the influence of drugs and alcohol); Kramer, supra
(intoxicated at the time of the nurder); N bert, supra (heavily
intoxicated at the time of the nurder such that N bert was

actually drinking as he was killing the victim; Hawk, supra
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(nineteen at the tinme of the crinme; intoxicated to the extent
Hawk apparently had no recollection of events; and an
uncontroverted nexus drawn between childhood neningitis,
subsequent brain damage, and resulting crinme). In the renaining
cases Oford relies upon, the HAC aggravator — one of the nost
serious statutory aggravators (and which was found in Oford s
case) — was not deened applicable. E.g., Larkins, supra (HAC
aggravator not found); Deangelo, supra (sane); Fitzpatrick,
supra (sane).

Therefore, the State believes, again with all due respect,
that the cases Oford avers to do not provide sufficiently
anal ogous circunstances from which to draw upon; nor do these
cases constitute binding authority that should not be deferred
to by this Court its proportionality review. In turn, the cases
supportive of the State’'s position - i.e., that Oford s
sentence is cognizable — certainly represent the fact that a
di agnosis of schizophrenia, or a long history of nental
infirmties, does not automatically exclude a capital felon from
being eligible for the death penalty.

CONCLUSI ON

For the foregoing reasons, the State respectfully asks this

Court to affirm the trial court’s inposition of a sentence of
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