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PRELI M NARY STATEMENT

Appel I ant, Paul H Evans, Defendant below, will be referred
to as “Evans” and Appellee, State of Florida, wll be referred
to as “State”. Record references are:

Trial record: “TR’;

Post convi ction record: “PGR’;

Postconvi ction transcripts: “PGT”

Suppl emental records: “S’ before the record suppl enent ed;

Initial Brief: |B.

References will be foll owed by volunme and page nunber(s).

STATEMENT OF THE CASE AND FACTS

On August 6, 1997, Defendants, Evans and Connie Evers
Pfeiffer, were indicted for the March 23, 1991 first-degree
murder of Alan F. Pfeiffer. (TR 1 13-14). Their trials were
severed with Evans proceeding first. Hs first trial started
Oct ober 26, 1998, but on Novenber 4, 1998, ended in a mstrial.
(TR 7 229, TR 18 1796-1800). On January 11, 1999, the second
trial comrenced, but the next day, ended in a mstrial due to
i mproper information being disclosed by a potential juror during
voir dire (TR 20 1837-38; R 22 2112-20). The third trial began
on February 1, 1999, wth a guilty verdict being rendered on
February 11, 1999. (TR 3 411; TR 24 2162; TR 38 4283-84). The
penalty phase was held the followng day wth the jury
recomrendi ng death by a nine to three vote (TR 3 412; TR 39

4291, 4459-62). On March 8, 1999, the court conducted a hearing



under Spencer v. State, 615 So.2d 688, 691 (Fla. 1993) (TR 40

4469-4501), and on June 16, 1999, sentenced Evans to death.
(TR 3 501-12; TR 40 4511-24).

This Court affirmed the conviction and sentence. Evans v.
State, 808 So.2d 92, 100, 109-10 (Fla. 2001). Certiorari review

was deni ed on Cctober 15, 2002. Evans v. Florida, 537 U S. 951

(2002). Ch COctober 3, 2003, Evans noved for postconviction
relief (PGR 1 1-99). Followi ng the Case Managenent Conference

evidentiary hearing held Novenber 8, 9, and 22, 2004, and the
parties’ witten cl osing ar gunent s, t he court deni ed
postconviction relief. (PC-R 4 697-698; PC-R 5 767-1095; PG R.6
1105- 28) . This appeal followed along with a Petition for Wit
of Habeas Corpus case nunber SC07-494.

This Court outlined the facts in part as foll ows:

...This is a mnurder-for-hire case involving four
coconspirators: Evans, who was nineteen at the tine of
the crinme; Sarah Thonmas, Evans' girlfriend; Donna
Waddel |, Evans' and Thomas's roommate; and Connie
Pfeiffer, the wife of the victim At trial, the
sequence of events regarding the nurder, and Evans'
role in the mnurder, were provided predoninantly by
Thomas and Waddell, who both testified on behal f of
the State. FN1 Waddell signed a deal with the State in
which she agreed to plead guilty to second-degree
murder in exchange for giving a sworn statenent
expl aining her involvement in the nurder and agreeing
to testify in any proceedi ng. Thonas was never charged
with any crinme. The evidence at trial denonstrated
that the victimand Connie had a “rocky” marriage, and
that each were (sic) dating other people while they
were married. A few weeks before the nurder, Connie
approached sever al i ndividuals about killing her
husband, but each person refused. Connie then asked



Waddell if she knew anyone who would be willing to
kill her husband, and Waddell suggested that Evans
mght be wlling to conmt the nurder. Thomas
testified at trial that Evans told her that he would
kill Alan in exchange for a cantorder, a stereo, and
Some i nsurance noney.

Waddel | stated at trial that she, Evans, Connie,
and Thomas all collaborated to conme up with the plan
to kill the victim Testinony also established that
Evans initiated the plan to commt nurder and that he
was the “masterm nd” behind the plot. Pursuant to the
agreenent, on Saturday norning, March 23, 1991
Waddel I, Connie, and Evans all participated in
arranging the Pfeiffers' trailer to make it | ook like
a robbery had taken place. Waddell testified that it
was Evans' idea to stage the robbery. They stacked
el ectronic equipnment near the back door. During the
staging of the robbery, Evans wore gl oves.

... Waddell and Evans went to her parents' house to
steal Waddell's father's gun. Evans broke into the
house through a window to steal the gun and also stole
a jar of quarters from Waddell's father's bedroom
Waddel I and Evans disposed of the jar, keeping the
quarters....

Waddel | testified that after [test] firing the
gun, she, Evans, and Thomas went back to the trailer
to go over the alibi with Connie, and Evans told the
other three what to say. Waddell stated that Evans
explained that he was going to hide behind furniture
and shoot Al an when he entered the trailer.

Waddel | testified that she, Evans, and Thonas
were at the fair that evening but left the fair and
arrived at the trailer at dusk. They went in the front
door. Evans had a bag containing the gun and dark
clothing. Waddell and Thomas |eft Evans in the
trailer, |ocked the door, and went back to the fair.
FN2 They paid for the fair with the quarters stolen
from Waddel | ' s parents' house.

Thomas testified that she and Waddell paid wth
gquarters to avoid having their hands stanped, so it
would not look like they left the fair and later
returned. Thonmas also testified that she and Waddel



stayed at the fair for approxinmately one to two hours
before returning to the trailer. According to Thonas,
it was Evans who told themto wait at the fair before
returning to the trailer.

Between 7 p.m and 7:15 p.m that evening, Alan's
girlfriend, Linda Tustin, net Alan at the store where
he worked. She observed that Alan was agitated and
tal king on the phone to Connie. Wen Al an got off of
the phone, he told Tustin that “his wife and her bi ker
friends were going to clean himout.” He left work to
drive back to the trailer at approximately 7:30 p.m
Al an worked thirty mnutes away fromthe trailer.

Al though there is sone dispute between the
testinony of Waddell and Thomas as to the foll ow ng
sequence of events, FN3 both w tnesses agreed that they
returned to the pickup site, vhere Evans got into the
back of the car and said, “It's done.” Waddell stated
that Evans told her that he turned the stereo up | oud
so that nobody would hear the gunshots, then hid
behi nd sonme furniture and shot Al an when he cane into
the trailer. Leo Cordary, one of the Pfeiffers'
nei ghbors, testified that he heard gunshots between 8
p.m and 8:30 p.m, but did not recall anyone running
fromthe trailer.

Waddel | al so testified that Evans did not want to
tell her or Thomas too nuch about the nurder so that
they would not be able to tell the authorities....
Evans told Waddell, “Just stick to the story that we
were at the fair and just we were all together all
night at the fair.” Thomas and Waddell| both testified
that they disposed of the gun in a canal near Yeehaw
Junction. FNA They then went back to the fair to neet
up with Connie.

Al though there is a dispute in the testinony of
Waddell and Thomas as to the timng and specific
circunstances, both wonen stated that Evans tried to
burn his pants in the bathtub follow ng the nurder.FN5
Thomas testified that shortly after the nurder, Evans
took the cantorder apart and threw the pieces in a
dunpster because he was afraid this could inplicate
him Mreover, Waddell testified that she, Thomas, and
Evans smashed the tel evision and that Thonmas and Evans
di sposed of the pieces.



In the early norning on March 23, 1991, the Vero
Beach Police Departnent was summoned to the trailer
that the victimshared with Connie, due to a conpl aint
of loud nusic. The police found the south door of the
trailer ajar and, wupon entering, discovered the
victims body on the living room floor. ... Mreover
the police discovered that the dining area paddle fan
light had been disabled. There were no signs of a
forced entry or a struggle within the trailer, but the
trailer was in a state of disarray, with electronic
equi prent and other itens stacked near the south door.
The victim was wearing two gold chains and had $48 in
his pocket when the police found him Moreover, the
police found the wvictims Ilife insurance policies
which were worth approximately $120,000 lying on the
tabl e. Each policy listed Connie as the beneficiary.

.A television, canctorder, and VCR were reported
mssing from the trailer and never recovered. These
items were rented fromAl an's place of work.

Three bullets were recovered fromthe victim one
from his spine, and two from his head. The testinony
at trial identified the bullets as .38 special Nyclad
bullets that were fired from the same gun, and that
the shots likely occurred froma distance of nore than
two feet away. Mreover, spent casings found in
Waddel l's father's honme were consistent wth those
whi ch woul d have held the Nyclad bullets.

The police did not speak with Connie until she
arrived at the station the followng afternoon.
Detective Elliot testified at trial that Connie was
uncooperative throughout the investigation. Connie
told Detective Elliot that she was at the fair wth

Evans, Waddell, and Thomas on the evening of the
murder. Waddell stated that they stayed at the fair
“l ong enough to be seen.” Waddell, Thonmas, and Evans

each confirnmed this alibi.

... Evans told [Thomas] that he did not actually Kkil
Alan, but that he had three African-American nen do
it. Mreover, Evans called Thonas sone tinme after the
murder and told her to “stick to the story.”

... Al'though Waddell testified that she never received



anything for the death of Alan, Wddell acquired a
taxi conpany sone tine after the nurder. About three
years after the nurder, Waddell nmet with Evans. Evans
told Waddell that she better keep quiet or his “old
famly nmenbers [were] going to kill” her. Evans al so
told Waddel|l that the person who killed Al an was dead.
Evans told Waddell that he went and got the gun, took
it apart, and took a bus to the woods in Ccala to
di spose of the pieces. At the end of the conversation

Evans threatened to kill Waddell and her son if she
tal ked to the police.

Utimtely, the case grew cold and was closed.
However, in 1997, the Vero Beach Police Departnent
reopened the case and Detective Daniel Cook focused
his investigation upon Evans, Connie, Wddell, and
Thomas. Thomas was the first suspect the police
interviewed. Thomas explained the events surrounding
the homicide and agreed to wear a wire and contact

Waddel|. At the neeting between Thomas and Waddel |,
Thomas stated: “We helped.” Waddell responded: “I
know. | think about it every day.” The police arrested

Waddel | and, after the police showed Waddell the
statenent that she gave to Thomas, Waddell agreed to
cooperate with the police and provide a statenent.
Based on Thomas and Waddel | 's cooperation, Connie and
Evans were arrested for their alleged involvenment in
t he nurder.

Al t hough Evans did not testify at trial,FN6 the
State presented the statenment Evans nade to Sergeant
Dani el Brum ey on March 28, 1991, in which he stated
that he was at the fair the entire night of March 23.
Wth regard to Alan's death, Evans told Sergeant

Brum ey: “I know it was none of us. | don't care what
nobody says. W were all together. One thing, Connie
couldn't do a thing (sic) like that. Just the nature

of her, how she is.”

The jury found Evans guilty of first-degree
murder and the case proceeded to the penalty phase.
The defense presented testinony establishing that
Evans was a hyperactive child and was placed on
Ritalin when he was six years old. H's parents
di vorced at that time, and between 1978 and 1984, his
father saw Evans only once because Evans' father was
in the mlitary. In late 1983, Evans' nother asked



Evans' father to take custody of both Evans and his
younger brother, Matthew, because of the children's
behavi oral problens. Shortly thereafter, Evans' father
recei ved news that Evans had accidentally shot Matthew
while they were playing. Evans' parents testified at
the penalty phase that Evans went through a “very
enotional traumatic tinme” after the shooting. Although
there was testinony from famly nenbers regarding the
effect that the shooting incident had on Evans and the
treatment he subsequently received, there was no
expert testinony regarding any specific nental illness
or inpairment fromwhich Evans nay have suffered.

Dr. Gegory Landrum a clinical and forensic
psychol ogist, testified that Evans' intelligence was
in the high average to superior range. Moreover, Dr.
Laurence Levine, a psychol ogi st who performed a nunber
of psychological and neuropsychological tests on
Evans, stated t hat Evans had above aver age
intelligence and was an avid reader. Finally, Evans'
nother and Dr. Levine both testified to Evans'
artistic ability, wth Dr. Levine stating that Evans
was a “stupendous” artist.

Drs. Landrum and Levine both testified that Evans
would respond well to a structured environnent and
woul d adapt well to prison. However, Dr. Levine stated
on cross-exam nation that Evans' record at all of the
institutions he attended was replete with disciplinary
probl enms. Deputies Carl Lewis and G egory Ceorge, who
were corrections officers at the Indian River County
Jail, testified that Evans had been a good prisoner
and had not exhibited any disciplinary problens.
Finally, Paul Geor ge, a Jehovah's Wtness who
conducted bible study in prison with Evans, stated
that Evans has a sincere belief in God.

Fol |l owi ng the penal ty-phase proceedi ngs, the jury
recommended the inposition of the death penalty by a
vote of nine to three. The trial court found the
following in aggravation: (1) Evans had conmtted the
crime for pecuniary gain (great weight); and (2) the
murder was commtted in a cold, calculated, and
prenedi tated nmanner w thout any pretense of |egal or
noral justification (“CCP’) (great weight). The tria
court found only one statutory mtigator: Evans' age
of nineteen when he committed the nurder (little



wei ght) . FN7

In addition, the trial court found and gave
weight to the following nonstatutory mtigators: (1)
Evans' good conduct while in jail (little weight); (2)
Evans' good attitude and conduct while awaiting trial
(little weight); (3) Evans had a difficult chil dhood
(little weight); (4) Evans was raised without a father
(little weight); (5) Evans was the product of a broken
honme (little weight); (6) Evans suffered great trauma
during chil dhood (noderate weight); (7) Evans suffered
from hyperactivity and had a prior psychiatric history
and a history of hospitalization for nental illness
(moderate weight); (8) Evans was the father of two
young girls (very little weight); (9) Evans believes
in God (very little weight); (10) Evans wll adjust
well to life in prison and is unlikely to be a danger
to others while serving a life sentence (very little
wei ght); (11) Evans loves his famly and Evans' famly
| oves him (very little weight). The trial court found
that Evans failed to establish that he was immture
and therefore gave this proposed mitigator no weight.
Moreover, the ~court refused to recognize Evans'
artistic ability as a mtigating circunstance and
therefore gave this no weight. Concluding that the
aggravati on outweighed the mtigation, the trial court
i nposed the death penalty.

FN1 ... Connie was ultimately convicted of first-
degree nurder, the jury recomended a |life sentence
and the trial court inposed a |life sentence.

FN2 Al t hough Waddel | did not renenber whether she
went back to the fair after dropping Evans off at the
trailer, Thonmas testified that they did go back to the
fair after dropping Evans off at the trailer.

FN3 Thomas testified that when she and Waddell
originally went to the pickup spot for Evans, he was
not there. Thomas stated that they proceeded to drive
around and parked at a gravel parking lot. She
testified that they did not see Evans, so they went
back to the fair and waited another 30 to 45 m nutes
before | eaving again to neet Evans at the pickup spot.

FN4 Thomas stated that she and Evans di sposed of
the gun a few days after the nmurder in a canal so that



fingerprints would be hard to find. By contrast,
Waddel | testified that the three of them di sposed of
the gun in a canal that night after shooting off the
rest of the bullets. Mreover, according to Waddell,
after they disposed of the gun, they went to a dirt
road where Evans changed clothes and discarded the
dark colored shirt and his shoes. He kept the dark
col ored pants.

FN5 Waddel| testified that this occurred the next
day, and that they used pool chemcals. They also
tried to burn the gun carrying case. According to
Waddel I, she, Evans, and Thomas were present when they
tried to burn the pants. However, according to Thomas,
she and Evans tried to burn Evans' pants after they
got home from Denny's.

FN6. In fact, the defense presented no w tnesses
during the guilt phase.

FN7. The defense waived the followng statutory
mtigators: (1) lack of significant prior crimnal
history; (2) the defendant acted under the influence
of another; (3) the defendant acted under any strong
enot i onal dur ess; (4) inpaired capacity of the
defendant to appreciate the crimnality of his conduct
or conform his conduct to the requirenments of the |aw,
and (5) the victims participation in or consent to
t he defendant's conduct.

Evans, 808 So.2d 95-100.

Fourteen clainms' were raised by Evans on direct appeal and

1 As provided by this Court:

Evans clains that: (1) the trial court erred in denying Evans’
notion to quash the indictment or dismss the charge; (2)
reversal is required under Anderson v. State, 574 So.2d 87 (Fla.
1991), because the State’'s testinony at trial contradicted the
case it presented to the grand jury; (3) the trial court erred
in excluding the testinmony concerning cannabanoids in the
victims blood; (4) the trial court erred in limting the cross-
exam nation of Detective Brumey to exclude hearsay; (5) the
trial court erred in closing individual voir dire to Evans’
famly; (6) the trial court erred in denying Evans’ notion for a



rejected by this Court. On February 12, 2002, Evans’ rehearing
was deni ed and Mandate i ssued. Certiorari was deni ed on Cctober

15, 2002.2% Evans v. Florida, 537 U.S. 951 (2002).

On October 3, 2003, Evans filed his Florida Rule of
Crimnal Procedure 3.851 Mdttion for Postconviction Relief (PG
R 1 1-99). Following the State’s response (PC-R 1 100-691), the
Case Managenent Hearing was held on February 10, 2004 and the

court granted an evidentiary hearing.® (PC-R 4 697-98). As a

statenment of particulars and in allowng the State to argue in
the alternative that Evans was the shooter or a principal; (7)
the State’s closing argunent comrents during the qguilt phase
were reversible error; (8) the State’'s voir dire exam nation of
the jury regarding the testinony of coconspirators or
codefendants constituted fundanmental error; (9) Evans' death
sentence is disproportionate; (10) Evans’ death sentence is
ei ther disproportionate or wunconstitutional because the State
presented the jury with the alternative theories that Evans was
either the shooter or a principal; (11) the State's closing
argunent comrents during the penalty phase were fundanental
error; (12) the trial court erred in giving no wight to valid
mtigation; (13) the trial court erred in inposing the death
penalty when the jury made no unani nous findings of fact as to
death eligibility; (14) the trial court erred in finding that
the nurder was both cold, calculated, and preneditated and that
the murder was conmtted for pecuniary gain (inproper doubling).

Evans v. State, 808 So.2d 92, 100 (Fla. 2001). This Court sua
sponte found sufficient evidence. |d. at 100.

21 - Excluding petitioner’'s parents and the public from portions
of voir dire was unconstitutional; 2 — It was unconstitutiona

for the State to argue alterative theories that Evans either
shot the decedent or acted as an accessory who was not present
at the time of the murder and that the jurors could be divided
as to which theory was proven; 3 — Florida’ s capital sentencing
was unconstitutional under Apprendi v. New Jersey.

3 daim| (ineffective assistance of guilt phase counsel), O aim
Il (ineffective assistance of penalty phase counsel except for
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result of Evans’ notion to disqualify the trial court, a new
judge was assigned. (PC-R 4 729-40, 743-44) The evidentiary
hearing was held on Novenber 8, 9, and 22, 2004 after having to
be reset due to the 2004 hurricanes.

At the evidentiary hearing, Evans called Chief Assistant
Public Defender Mark Harllee (“Harllee”), Public Defender
Dianond Litty (“Litty”), Rosa Hightower, Jesus Cruz, Christopher
Evers, Mndy MCormck, Anthony Kovaleski, Patricia Dennis,
Sandra Kipp, Dr. Silverman, and Dr. Harvey. In rebuttal, the
State <called Assistant State Attorneys Nikki Robinson and
Chri stopher Taylor. Harllee was the | ead defense counsel and he
tried the case with Litty. Harllee made the qguilt phase
decisions. Wile he consulted and advised in the penalty phase,
Litty nade the penalty phase deci sions. By the tine of Evans’
trial, Harllee had been practicing since 1984 and had been doi ng
capital defense work for ten years. He had conducted eight
capital cases before Evans case cane to trial. Further, he had
attended every Life Over Death seminar offered since 1992,
served on the Death Penalty Steering Conmittee, and presented
certain sections at the Life Over Death Sem nars. Harl | ee

attended 20 sem nars where jury selection was a topic. (PC-T.10

“that part of Defendant’s Claimll wherein he alleges failure to
object to serious nisstatenents of the law in the standard jury
instructions....”; and Cdaim IIl (ineffectiveness of counsel
during voir dire). dCdainms IV - VI were found not to require a

hearing. (PC-R 4 697-98).

11



211-17, EHT. 11 325). He was the defense counsel during Evans’
first trial in 1998 through Evans sentencing following his
conviction of first-degree murder. (PC-T.11 325-26; 355-57).

Litty, like Harllee, attended Life Over Death sem nars. At
the time of the evidentiary hearing, she had been the elected
Public Defense for 12 years. Prior to Evans’ case comng to
trial, she had defended two capital cases, both Thomas Watt
cases, as well as capital/non-death penalty cases. She was
involved from the beginning of the case and while Harllee was
the “captain of the ship’, they worked together closely, wth
Litty doing some guilt phase investigation and handling the
penalty phase. (PC-T.10 212-13; PG T. 11 354-58, 370).

Avail able to Harllee and Litty were two investigators, one
dedi cated to each trial phase. Brandon Perron was involved in
conducting the tinme trials for Harl | ee, | ocati ng, and
interviewing guilt phase wtnesses. (PC-T.10 217-23, 227-29).
After investigating the case and evaluating the inpact evidence
woul d have on the jury, and considering the advantage of having
the final closing argunent, Harllee developed the guilt phase
defense strategy in consultation wth counsel and Evans. Sandy
Warner (“Warner”) was the “in-house” investigator, who assisted
with penalty phase issues. Warner worked closely with the
attorneys in conpiling the standard mitigation information. (PG

T.10 217, 274-75; PC-T.11 341-43, 370). The defense hired three

12



mental health experts, gave them background information on
Evans, and requested evaluations of him After the evaluations
were provided, the defense determ ned the experts would be used
inalimted fashion and the famly nenbers woul d offer evidence
of nmental health issues. Oher mtigation was offered by a jail
guard and a mnister. (PC-T.11 341-43, 370-75, 377, 382-88).

Upon the evidence presented and trial record, the court
concluded Evans’ failed to carry his burden to obtain
postconviction relief. (PC-R 6 1105-28). Fol l ow ng the denia
of postconviction relief, Evans appealed and with the filing of
his initial brief in this case, he filed a petition for wit of
habeas corpus in case nunber SC07-494. The State’s answer to the
postconviction appeal follows and the response to the habeas

corpus petition is filed under separate cover.

SUMVARY OF THE ARGUMENT

|ssue | — Evans is not entitled to attorney work product
materials, exenpt for public records disclosure which was used
by the State in preparing its witnesses for the hearing.

| ssue Il - The court’s post-evidentiary hearing concl usion
that gquilt phase counsel rendered effective assistance 1is

supported by the evidence and conports with Strickl and.

| ssue Il — The court properly determned there was no

Brady v. Maryland, 373 U S. 83 (1963) violation.

13



| SSUE IV — Evans received effective assistance from his
penalty phase counsel. The court’s findings are supported by

conpetent, substantial evidence and | aw set out in Strickland.

| ssue V — Counsel was not ineffective during voir dire.

| ssue VI — The was no curul ative error as the issues were
either legally insufficient, procedurally barred, or neritless

| ssue VIl — Ineffectiveness of collateral counsel is not a
cogni zable claim and there is no constitutional violation in
denying interviews absent a prima facie showi ng of m sconduct.

Issue VIII - Rng does not inpact Florida s capital

sentencing as death eligibility occurs at tine of conviction.

ARGUMENT
| SSUE |

THE COURT PROPERLY FOUND THE STATE' S LETTER TO BE WORK
PRODUCT AND EXEMPT FROM PUBLI C RECORDS DI SCLOSURE

It is Evans’ position that a letter sent to trial defense
counsel, Harllee and Litty, as preparation of them for their
evidentiary hearing testinony should have been disclosed as a
public record. The State disagrees. The letter, as the court
found, was done in preparation for the collateral litigation and
was wor k- product exenpt from public records disclosure.

This Court applies an abuse of discretion standard when

review ng public records rulings. “Acircuit court's ruling on a

14



public records request filed pursuant to a rule 3.850 notion
will be sustained ... absent an abuse of discretion.” State v.

Coney, 845 So.2d 120 (Fla. 2003). See Pietri v. State, 885 So.2d

245 (Fla. 2004); MIlls v. State, 786 So.2d 547 (Fla. 2001);

3 ock v. Moore, 776 So.2d 243 (Fla. 2001).

During Harllee's evidentiary hearing testinony, he was
asked what itens he had with him In response, Harllee stated:
“1 have a portion of the transcript. | have your Mdtion to
Vacate, and | have ny subpoena, and | have sonme work product of
the state attorney who prepared sone responses to things he
antici pated would be asked of ne.” It is to this |last conment
that Evans points to support his claim that the docunent
prepared by Assistant State Attorney, Lawence Mrman, in
anticipation of postconviction litigation was a public record,
not subject to the work product exenption. (1B 13, 17) That
does not conport with the prosecutor’s representation of what
the letter contained. As the prosecutor explained: “The letter
is of the nature of a pre-hearing letter advising the w tnesses
of the date of the hearing, the issues likely to be litigated,
and the mental inpressions of the undersigned as they relate to
the issues litigated.” (PG R 6 1102)(enphasis in original).

During the public records hearing, the prosecutor stated:

The defense argued here ... M. Litty and M.
Harl |l ee, are defense w tnesses, which the State takes
i ssue wth. The significance of these witnesses in

15



this case is they are attorneys whose conduct is being
attacked, not by the State, but by the defense. And
the State and any w tnesses have a nutual interest in
the case; that is, a witness seeks to defend their
reputation or their conduct in the case, and the State
seeks to protect the conviction in the case.

So the significance of that is the law that
[ post conviction counsel] referred to, Reaves, the case
— there is actually another case - Smith and Gore,*
which the court is famliar with, also stands for the
proposition that the State or any party can send out a
letter to in (sic) those cases the expert which
clearly can be work product. And the type of letter
sent by the State in this case, a letter saying here
are the issues at trial, here are sonme excerpts of
transcripts of prior proceedings, and that those
communi cations reveal the nmental inpressions of the
attorneys for purposes of preparing the wtness for

[itigation.

So I, as an advocate for the State, prepare the
W tness, send them a letter. The letter in this
particular case specifically spelled out, and | have

the letter here for the court to review in canera,
that the communication is work product, which many
| awers comunicate to the wtness (inaudible) fact

and another conmuni cati ons. This conmunication is
work product and ask the wtness to keep it
confidential. The witness to who (sic) is holding it

is an attorney who is famliar with that privilege,
and is expected to, in this case and nany others, to
respect that privilege.

(PG T.13 653-55)
In rejecting this claimthe trial court reasoned:
On August 12, 2005, the Court conducted a hearing

on the Defendant’s denand. After conducting an in
canera inspection of the correspondence, the Court

“ Reaves v. State, 639 So.2d 1 (Fla. 1994); Smth v. State,

873

So.2d 585 (Fla. 3d DCA 2004); CGore v. State, 614 So.2d 1111

(Fla. 4th DCA 1992).
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finds the correspondence exenpt from disclosure as a
public record because the correspondence was prepared
by an agency attorney, the correspondence reflects the
nment al i mpressi on of t he attorney, and t he
correspondence was prepared exclusively for the
postconvi ction proceeding. Fla. Stat., 8119.07(6)(1).
Therefore, the Defendant is not entitled to the
opi nion work product of the agency attorney until the
conclusion of the litigation.

(PGR 6 1143-44). The court did not abuse its discretion in
this matter and this Court should affirm

The letter is exenpt from disclosure under 8119.071(1)(d)1,
Fla. State (2006)° which provides: for the exenption of records
prepared in anticipation of litigation; i.e., work-product
mat eri al s. Harllee and Litty, the subjects of this collateral
l[itigation, were listed as wtnesses for both parties (PGR 4
703, 708). The adversarial relationship between Evans and his
counsel conmenced with the filing of the postconviction notion.

In State v. Kokal, 562 So.2d 324 (Fla. 1990), this Court

acknow edged that a letter, such as provided to Harllee and

5 A public record that was prepared by an agency attorney

that reflects a nental inpression, conclusion, litigation
strategy, or legal theory of the attorney or the agency, and
that was prepared exclusively for civil or crimnal litigation
or for adversarial admnistrative proceedings, or that was
prepared in anticipation of I mm nent civil or crimnal
litigation or inmnent adversarial admnistrative proceedings,
is exenpt froms. 119.07(1) and s. 24(a), Art. | of the State
Constitution wuntil the conclusion of the litigation.... For
purposes of capital collateral litigation as set forth in s.

27.7001, the Attorney General's office is entitled to claimthis
exenption for those public records prepared for direct appeal as
well as for all capital collateral Ilitigation after direct
appeal until execution or commutation to a |life sentence.
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Litty, was not a public record stating: “of course, the state
attorney was not required to disclose his current file relating
to the notion for postconviction relief because there is ongoing

litigation with respect to those docunents.” See State v. Rabin,

495 So.2d 257 (3d DCA 1986) (hol ding opinion work product nearly
absolutely privileged, not subject to disclosure). This Court
has upheld the opinion work product privilege for letters sent

by the prosecutor to witnesses. Reaves v. State, 639 So.2d 1, 6

(Fla. 1994) (finding no error in determnation letters between
prosecutor and expert “that contained work product were
privileged and not subject to discovery”). See Fla. ROimP
3.220(9g) (1) (“Wbrk Product. Disclosure shall not be required of
|l egal research or of records, correspondence, reports, or
menoranda to the extent that they contain the opinions,
theories, or conclusions of the prosecuting or defense attorney
or nmenbers of their legal staffs”).

The work product privilege has been recognized for a letter
from counsel to a potential wtness which contained counsel’s
theory of the case. The appellate court stated:

One of the docunents is a 22-page sumary of testinony

that the defendant gave in a co-defendant's case. The

ot her docunent is a 5-page summary of events, entitled

“David Gore Chronol ogy.”

Di scovery in crimnal cases is governed generally by
the Florida Rules of Crimnal Procedure.

At the sanme tine, rule 3.220(d)(2)(ii) requires

18



t he defendant to disclose any “[r]eports or statenents
of experts made in connection with the particular
case, including results of physi cal or nental
exam nations and of scientific tests, experinents or
conpari sons.”

W think that the defendant here has nade a
substanti al showing of the fornmer, i.e., “wor k
product” of counsel, rather than the latter, i.e.,
reports or statements of experts. The two docunents
originated from his lawer, not from his expert
witness, and thus «clearly fit wthin the terns,
“records, correspondence, reports or nenoranda’, used
in the work product rule. The remaining requirenent is
whet her such correspondence contains the *“opinions,
t heori es or conclusions” of the | awer.

We do not see how they can aoid doing so. The
first docunent, the 22-page summary of defendant's
deposition in his co-defendant's case, is probably the
nodel of an attorney's thoughts. A summary of
testinmony necessarily incorporates the sunmarizer's
t houghts and ideas of what to include and what to
excl ude, what i's i npor t ant and what IS
i nconsequential, what to enphasize and what to ignore,
what is real and what is fanciful. To another |awer
know edgeabl e of the case and its issues, this kind of
summary decl ares the workings of the lawer's m nd who
prepared it. It could easily be a roadmap of the tria
strategy of the |awyer.

So too with the 5-page chronol ogy. The sel ection
of what events to relate to the witness may tell the
opposing |awer nore about what the trial |awer
intends to elicit and enphasize than any discovery
deposition ever <could. The nature of the facts
selected, and the peculiar phrasing used in their
articulation, open up the trial Ilawer's thought
processes and nental inpressions to his adversary.
| ndeed, the prosecutor's zeal to obtain the docunents
betrays nore than anything we can say about the
i nportance of them

Gore v. State, 614 So.2d 1111, 1113 (Fla. 4th DCA 1992). See

Smith v. State, 873 So.2d 585 (Fla. 3d DCA 2004). There was no
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abuse of discretion in denying production of the prosecutor’s
letter to Harllee and Litty.

This Court should reject Evans’ use of State v. Rabin, 495

So.2d 257 (Fla. 3d DCA 1986) and Wealton v. Mrshall, 631 So.2d

323 (Fla. 4'" DCA 1994) as the cases are distinguishable from
this matter. Here, the letter was comruni cating the prosecutor’s
t houghts on the case in preparation for capital litigation.

In Rabin, a distinction was nade between on going and

concl uded [itigation bef ore t he court even consi dered
di fferences between fact and opinion work product. Here, the
| etter was prepared for the collateral litigation, and is exenpt

from disclosure while the litigation is ongoing. The litigation
is on going through the state and federal proceedings, and
remains so until execution of the sentence or its comutation to
l[ife inmprisonnent. See Fla. Stat. 8§119.071 (1) (d)1.° Even under

Rabi n, where the materials contained attorney inpressions of the

6 Clearly, if the Attorney GCeneral’s Ofice is exenpt from
di scl osing such docunents until after execution, then the State
Attorney’s O fice, as co-counsel in the litigation, is |ikew se
exenpt until the defendant is executed or has been re-sentenced
to life inprisonnent. It would defeat the purposes of the
statute to find the sane docunment in the Attorney Ceneral’s
files is not a public record, but in the hands of the State
Attorney is a public record. Wth certain exceptions/exenptions
records in the State Attorney’s files before the conviction and
sentence is final becone public records, while those generated

during collateral litigation in state and federal court are not
public record as the litigation is ongoing, until the execution
is carried out. All materials generated during this period by

the State, i.e., attorneys for the Ofices of the State Attorney
and Attorney General, are exenpt from public records disclosure.
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case conbined with factual issues, they remain privileged work
product. Rabin, 495 So.2d at 264 (finding counsel “need not
respond to questions concerning his half of the conversation, or
hi s concl usi ons, opinions, or theories drawn therefroni).

The State’'s letter was from the prosecutor to defense
counsel and includes the prosecutor’s inpressions of the case
given the facts and issues to be litigated. The letter was the
State’s nethod of preparing the defense counsel wtnesses in
this capital collateral case who have been challenged by their
client as rendering ineffective assistance. As noted above,
“The letter is of the nature of a pre-hearing letter advising
the witnesses of the date of the hearing, the issues likely to
be litigated, and the nental inpressions of the undersigned as

they relate to the issues litigated.” (PGR 6 1102).

Nei t her Wealton, nor Holland v. State, 503 So.2d 1250

(Fla. 1987), further Evans’ position. In Wealton, the party
seeking the fact work product portion of a docunent was required
to show need/ hardshi p. That cannot be shown here as the
prosecutor represented he nerely identified the issues to be
litigated and offered his nental inpressions of sane. Such is
pure opinion work product with no fact work product to be
extract ed. Mor eover, Evans’ suggestion, based upon Holl and,
that without viewing the letter, he was sonehow denied a fair

evidentiary hearing because he may have been able to show the
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State influenced the testinony of Harllee and Litty (IB 18) does
not establish the need/ hardship requirenent. In fact, Evans
argunment is without nerit as collateral counsel knew of the
letter witten to Harllee; Harllee spoke of it during the first
few nonments of his exam nation by postconviction defense counsel
(PG T.10 210). At that tinme, counsel could have asked Harll ee
what inpact the letter had on his testinony. Having failed to
ask any follow-up questions, Evans did not use due diligence to
uncover any alleged influence the State exerted which he now
i nsinuates may have gone to the witness’ credibility, nor that
he has a need/hardship for the letter.

The letter was based upon the clainms raised in Evans’
post convi ction notion and how those mi ght be litigated given the
record and post convi ction evi dence. Evans cannot show
hardship/need to view the letter which nerely contains the
prosecutor’s understanding of the issues and how such would be
[itigated. Evans verified his postconviction notion, had the
evidence collateral counsel would offer, and the appellate
record. The letter contained nothing nore than the State's
i npressions of these nmaterial s/issues. To insinuate there may
be sonme inpropriety is an unfair and unprofessional charge. The
judge reviewed the letter and determned it was nere wtness
preparation including counsel’s nental | mpr essi ons, t hus,

anmounting to exenpt work product. This Court should affirm
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| SSUE 11|

EVANS FAILED TO SHOWN GU LT PHASE COUNSEL WAS
| NEFFECTI VE UNDER STRI CKLAND

Evans conplains the court erred in finding Harllee's
representation during the guilt phase constitutional. He asserts
Harllee was ineffective for failing to: (1) present alibi
W t nesses: Jesus Cruz, Jose Mejia, WIlliam Lynch, Rosa
H ght ower, Tony Kovl eski, Christopher Evers and M ndy MCorm ck
to contradict State’'s tineline and/or pecuniary gain aggravator
(IB 23-40); (2) object to Juror Taylor’'s participation in the

trial (1B 44-46); (3) request a Richardson hearing in a tinely

manner for Charles Cannon’s testinony (1B 46-49); (4) object to
prosecutor’s coments as to the age and pregnancy of Evans’
girlfriend, Sarah Thomas (1B 50-51); (5) object to the curative
instruction fornul ated after Donna WAddell noted Evans was gang
menber (I B 51-52); (6) object to State’'s reference to killing as
“execution style” (IB 52-53); (7) object to bolstering of
Waddel | and Thomas via Detective Cook (IB 53-58); (8) object to
the State’s closing argunent regarding whether there had to be
unanimty on Evans’ status as shooter or principal (IB 58-61)

It is Evans’ position counsel unreasonably failed to investigate
and the court failed to take into consideration the evidentiary
hearing testinony as a whole and in conjunction with the tria

record. Evans is mstaken. The proper analysis under Strickland
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V. WAshi ngt on, 466 U. S. 688 (1984) was conducted and

substantial, conpetent evidence supports the factual findings
and the proper |aw was applied. Relief nust be deni ed.

The standard of review for ineffectiveness clainms’ follow ng
an evidentiary hearing is de novo, wth deference given the
court’s factual findings. “For ineffective assistance of counsel
clains raised in postconviction proceedi ngs, the appellate court
affords deference to findings of fact based on conpetent,
substantial evidence, and independently reviews deficiency and

prejudi ce as m xed questions of |law and fact.” Freenan v. State,

858 So.2d 319, 323 (Fla. 2003).

... we review the deficiency and prejudice prongs as
m xed questions of law and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute
its judgnent for that of the trial court on questions
of fact and, likewise, on the credibility of the

wi t nesses and the weight to be given to the evidence.

Arbel aez v. State, 889 So.2d 25, 32 (Fla. 2005)8

To prevail on an ineffectiveness claim the defendant mnust
prove (1) counsel’s representation fell below an objective
standard of reasonableness, and (2) but for the deficiency,

there is a reasonable probability the result of the proceeding

7" The State relies on this standard of review Issues II, 1V, V,
and VII.

8 Reed v. State, 875 So.2d 415 (Fla. 2004); Davis v. State, 875
So.2d 359, 365 (Fla. 2003); State v. Riechmann, 777 So. 2d 342
(Fla. 2000); Sinms v. State, 754 So. 2d 657, 670 (Fla. 2000).
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woul d have been different. Strickland, 466 U S. 688-89.

First, the defendant nmust show that counsel's
performnce was deficient. This requires show ng that
counsel nmde errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires show ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unless a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

the defendant bear s t he bur den of provi ng counsel’ s
representation fell bel ow an obj ecti ve standard of
reasonabl eness, was not the result of a strategic decision, and
that actual, substantial prejudice resulted fromthe deficiency.

See Strickland; Ganble v. State, 877 So.2d 706, 711 (Fla. 2004).

In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

Court reiterated that the deficiency prong of Strickland
requires the defendant establish counsel’s conduct was “outside
the broad range of conpetent performance under prevailing

prof essi onal standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, *“judicial
scrutiny nust be highly deferential;” “every effort” nust *“be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”

and “evaluate the conduct from counsel's perspective at the
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time.” Strickland, 466 U. S. at 689; Davis, 875 So.2d at 365. I n

assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U S. at

688-89. The ability to create a nore favorable strategy years

| ater does not prove deficiency. See Patton v. State, 784 So.2d

380 (Fla. 2000); Cherry v. State, 659 So.2d 1069 (Fla. 1995).

“A court considering a claim of ineffectiveness of counsel need
not make a specific ruling on the performance conponent of the
test when it is clear that the prejudice conponent is not

satisfied.” Maxwell v. Wainwight, 490 So.2d 927 (Fla. 1986).

Expoundi ng upon Strickland, the Suprenme Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland's performance standards, we enphasize that
Strickland does not require counsel to investigate
every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentenci ng. Nor does Strickland require
defense counsel to present mnmtigating evidence at
sentencing in every case. Both conclusions would

interfere with t he "“constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the nuch nore

limted principle that "strategic choices nade after
| ess than conplete investigation are reasonable" only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation." ... A
decision not to investigate thus "nust be directly
assessed for reasonableness in all the circunstances."”

Wggins, 539 U S at 533. FromWIllians v. Taylor, 529 U S. 362

(2000), it is clear the focus is on what efforts were undertaken
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and why a strategy was chosen over another. [Investigation (even
non- exhausti ve, prelimnary) is not required for counsel
reasonably to decline to investigate a Iline of defense

t horoughly. See Strickland, 466 U S. at 690-91 (“[s]trategic

choices made after less than <conplete investigation are
reasonable precisely to the extent the reasonable professional
judgnents support the limtations on investigation.”).

(1) alibi wtnesses, Jesus Cuz (“Cruz”), Jose Mjia
(“Magi a”), WIIliam Lynch (“Lynch”), Rosa Hi ght ower
(“H ghtower”), Tony Kovleski (“Kovleski”), Christopher Evers
(“Evers”) and Mndy MCormck (“MCormck”) (Claim I1(6) below
PC-R 4 1116-20) - Rejecting this claim the court reasoned:

Ti m ng of gunshots

Evans clainms that counsel was ineffective for
failing to present witnesses to refute the State’s
timng of gunshots heard by the State’'s w tness Leo
Cordary between 8:00 and 8:30 p.m Evans cont ends
that Jesus Cruz, Jose Magia, and WIIliam Lynch woul d
have testified to hearing the gunshots between 9:30
and 10:30 p. m

At the evidentiary hearing, no evidence was

adm tted concerning wtnesses Mgia and Lynch. Cruz
testified through an interpreter. The Court mnekes the
following finding of fact with respect to Cruz. At

the hearing Cruz was able to understand, and began to
respond to sone of the questions, prior to translation
by the interpreter. Cruz was extrenely drunk the
night of the nmnurder. Cruz’'s report of gunshots
between 9:30 and 10:00 was only an estinmate because
Cruz did not |look at a watch. Cruz sustained nenory
loss froma neck injury two years before trial. Cruz
could not recall a contact wth Assistant State
Attorney Christopher Taylor at the tinme of trial where
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Cruz told Taylor that he was drunk the night of the
murder and did not renenber anything. Tayl or
menorialized the contact in a neno dated February 10,
1999. (State’s Exhibit 6.) The Court finds that
Tayl or did have contact with Cruz as nenorialized in
t he neno dated February 10, 1999.

Harllee testified that he nmde a strategic
decision not to call Cruz at trial because Cruz
admtted to being drunk on the night of the nurder and
was not credible. The Court finds Harllee s strategy
reasonable wth respect to Cruz. Thus, absent
testinmony of Magia and Lynch, Evans fails to
denonstrate deficient performance of counsel as to
t hese gunshot wi tnesses.

Alibi wtnesses

Evans clainms that counsel was ineffective for
failing to present alibi wtnesses Rosa H ghtower,
Ant hony Koval eski, and Christopher Evers. Evans
contends that these w tnesses would show that he was
at the Firefighters Fair and did not have the
opportunity to commt the nurder between 8:00 and 8: 30
p.m at the victinms trailer twenty m nutes away.

At the evidentiary hearing, Harllee testified
that he made a strategic decision not to call two of
these alibi wtnesses because the w tnesses could not
give Evans a conplete alibi and one of the wtnesses
was not credible. Harllee stated that he did not want
to give up the rebuttal closing argunent because the
inconplete alibi did not put Evans at the Fair at the
time of the shooting and would not rebut evidence that
Evans had manufactured and inplenmented the alibi in
pl anning the hom cide. Further, Harllee testified
t hat he was unaware of the third w tness.

The Court nmakes the followng findings of fact
with respect to Rosa Hi ghtower. The court file
cont ai ns no report or deposi tion descri bi ng
Hi ghtower’s contact with Evans at the Firefighters’
Fair. However, prior to trial H ghtower reported to
defense investigator that she was with Evans at the
Firefighters’ Fair sonetinme between 6:00 and 7:00 p. m
but that she did not renenber seeing Evans again that
night. (Defense Exhibit 4) During trial, H ghtower
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told the prosecutor that she saw Evans when she
arrived at the Fair but never saw him again the rest
of the night. (State’s Exhibit 5 At the evidentiary
hearing, Hghtower testified differently stating that
she was with Evans for about twenty m nutes when she
arrived at the Fair between 6:00 and 7:00 p.m, and
t hat she saw Evans a second tine sonetinme between 8:15
and 8:45 p.m before she left the Fair.

Harl | ee based his strategic decision not to cal

H ghtower on her pre-trial statement of inconplete
alibi nmade to the defense investigator. Absent
evi dence t hat t he i nvestigator’s report was
i naccurate, or absent other proof Harllee knew or
shoul d have known that Hi ghtower saw Evans a second
time between 8:15 and 8:45 p.m, the Court finds no
deficiency in the defense investigation and finds
Harllee’'s trial strategy reasonable.

The Court makes the following findings of fact
with respect to Anthony Koval eski. Prior to trial
Koval eski reported to the defense investigator that he
was with Evans at the Firefighters’ Fair for about an
hour starting at dusk. [sunset was at 6:43 p.m]
(Defense Exhibits 1 and 2) At the evidentiary
heari ng, Koval eski testified differently stating that
he was with Evans for 1% to 2 hours starting at around
6:00 p.m Koval eski’s evidentiary hearing testinony
was uncorroborated by Rosa H ghtower who reported
seeing Evans at the Fair during the sanme period but
was not questioned about seeing Koval eski wi th Evans.

Harllee testified that he nmde a strategic
decision not to call Koval eski because the pre-trial
alibi testinony was inconplete for the time of the
hom ci de and Koval eski was not a credible wtness. In
I'ight of Koval eski’s convictions on crines of
di shonesty and absent corroboration of Kovaleski’s
evidentiary hearing testinony, the Court finds no
deficiency in the defense investigation and finds
Harllee’'s trial strategy reasonable.

The Court nmakes the followng findings of fact
with respect to Christopher Evers. Evers was 12 years
old at the tinme of the nurder. Evers saw Evans at
Firefighters’ Fair sonetinme around dark. Evans was at
the Fair when Evers left sone tinme around 7:00 to 8:00
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p. m Harl |l ee does not recall considering Evers as a
potential alibi wtness.

Evans’ claim as to Evers is legally insufficient
because there was no showng that Evers’ testinony
woul d have changed the outcone of the proceeding.
This, Evans fails to satisfy the second prong of the
Strickl and standard.

Contradi cti on evi dence

Evans clains that counsel was ineffective for
failing to call Mndy McCormck to contradict evidence
of pecuniary gain and to contradict evidence that
Evans was the shooter.

The Court makes the follow ng of finding of fact
with respect Mndy MCormick’s evidentiary hearing
t esti nony. McCorm ck would have testified that she
nmet Connie Pfeiffer two weeks after the hom cide, that
McCorm ck saw electronic itens in Pfeiffer’s storage
shed simlar to the types of itens allegedly received
by Evans as pecuniary gain, that MCorm ck observed
Pfeiffer a package containing unidentified contents
from an unidentified man who was not Evans, and that
McCorm ck saw Pfeiffer throw the package in the river
and heard Pfeiffer comrent that the package contai ned
“old nmenories.”

The Court concluded that Evans has not net his
burden of showing how failure to present MCormck’s
testinony prejudiced the outcone of the trial. Evans
offered no evidence to identify the electronic itens
with any specificity or to connect the electronic
itenms to the hom cide. Further, Evans did not offer
any evidence to denonstrate that the unidentified man
and the unidentified contents of the package had any
rel evance to the hom cide. Thus, Evans fails to
satisfy the second prong of the Strickland standard.

(PG R 4 1116-20) These factual findings and |egal conclusions
are supported by the record and case | aw.
The record shows Harllee conducted an investigation,

utilized an investigator, net with the wi tnesses, and determ ned
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their value in relationship to the evidence in existence and the
desire to have the final closing argunent. Based upon his
investigation and discussion wth the wtnesses and after
consultation with Evans, Harllee determ ned he would not present
Magia, Cruz, Hi ghtower, Kovaleski, or MCorm ck. Furt her
Harll ee could not |ocate Lynch, thus, he was used as a basis for
the notion to dism ss and was accordingly not put on at trial.
Harllee had his investigator try to find Cruz and Magia
because they had reported hearing firecracker noises near 10:30
p.m on the night in question. (PCT.10 222-29). Harl | ee net
with either Magia or Cruz along with an interpreter. At that
time, the story changed; there was a nenory |apse, the tine
could not be recalled, and the witness stated there had been
drinking and they were very drunk.® Harllee “felt like even a
poor cross-exam nation would totally destroy their (Cruz and
Magia) credibility, and | nade the strategic decision not to
call them as wi tnesses” (PC-T.10 224-26). Such is a valid basis

for not calling a witness. Reed v. State 875 So.2d 415 (Fla

2004) (noting “counsel made a tactical and ethical decision to
not attenpt to establish an alibi defense because the avail able
testinmony provided, at best, an inconplete alibi”); State V.

Bol ender, 503 So.2d 1247 (Fla. 1987) (“strategic decisions do

® When the prosecutor, Chris Taylor, spoke to Cruz during the
last trial, Cruz confirmed he and Magia were drunk on the night
i n question and could not recall anything (PC-T.12 602-04).
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not constitute ineffective assistance if alternative courses of
action have been considered and rejected").

When Cruz testified in the evidentiary hearing, he reported
having suffered a head injury in 1997. The 1991 crinme was tried
in 1999. As a result of his 1997 head injury, Cruz has nenory
| apses and cannot recall many things. Moreover, on the night in
guestion, he was very drunk and he does not renenber everything
(PG T.11 414). Gven his lack of nmenory and drunkenness,

nei ther Strickl and deficiency nor prejudice has been shown.°

According to Harllee, Hi ghtower was investigated in
relation to the alibi defense. In speaking with her, Harllee
| earned she saw Evans at the fair near 6:00 or 6:30 p.m, but
was not with himthe entire tine. The report on this wtness
did not show her seeing Evans at 9:00 p.m and Harllee has no
recollection of H ghtower stating she saw Evans at the fair
later that evening. Based wupon this, Harl | ee determn ned
Hi ghtower did not provide a conplete alibi for Evans, thus, he
made the strategic decision not to call her because if she could

1

not give a good alibi,' then it was not worth losing final

0 Neither Magia nor Lynch testified at the evidentiary hearing
(Magi a because he was not presented and Lynch due to his death),
thus, Evans has not proven his claim Gven the lack of
adm ssible evidence regarding these Wwtnesses, the court
correctly did not consider them

1 Harllee's recollection of what H ghtower was reporting at the
time of trial is supported by the prosecutor, Chris Taylor, who
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closing argunment (PG T.10 229-33; PG T.11 335). Because Harll ee
spoke with H ghtower, and assessed the value of her testinony
before rejecting it, deficiency has not been shown. " Counsel
cannot be deened ineffective nerely because current counsel
disagrees with trial counsel's strategic decisions. Moreover,
strategi c decisions do not constitute ineffective assistance of
counsel if alternative courses have been considered and rejected
and counsel's decision was reasonable under the norns of

pr of essi onal conduct." QOcchicone v. State, 768 So.2d 1037, 1048

(Fla. 2000); Bolender, 503 So.2d at 1250. See Reed, 875 So.2d
at 429-30 (“counsel nmade a tactical and ethical decision to not
attenpt to establish an alibi defense because the available
testi nony provided, at best, an inconplete alibi”);.

Consi dering McCorm ck, Harllee testified he did not use her
at trial because her testinony would not contradict that of
Sarah Thonas and Donna Waddell and MCorm ck was not specific
enough in her description of the electronic equipnent to
undermne either the nurder for hire aspect of the case or
pecuni ary gain. McCormick did not offer a firmtime frame for
visiting Connie Pfeiffer’'s (“Connie”) storage area which would
negate the State's proof (PG T.10 238-39). Negating the proof

that Evans received a television or cancorder would not have

testified H ghtower reported seeing Evans near dusk, but did not
see himagain that night (PC-T.12 601-03).
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underm ned the pecuniary gain aggravator because the equipnent
had been taken for a period of tine after the nurder. In
Harllee's estimation, it would not have contradicted conpletely
Waddel | and Thomas because no brand nanmes were supplied (PC-T
10 240-41; PC-T.11 348-49). Wile it was significant to the
parties that Connie had el ectronic equi pnment given her husband s
busi ness, the State did not have strong proof of what equi pnent
had been given in paynent. This lack of strong proof was used
by the defense to argue against the “hit man” prosecution theory
(PG T.11 334-35). Harl |l ee’s decision not to use MCormck fel
under the w de range of professional conduct. Reed, 875 So.2d at
429- 30; Ccchicone, 768 So.2d at 1048.

Wth respect to Lynch, Harllee averred he could not recal
asking the investigators to look into what this witness had to
say, '? yet, he used the fact Lynch could not be found as a basis
for seeking dismssal of the case due to the passage of tine
(PC-T.10 253-58; TR 19 1808-21).13

It is apparent Harllee took professional steps to |ocate

12" An anbi guous or silent record is not sufficient to disprove
the strong and continuing presunption. Therefore, ‘where the
record is inconplete or unclear about [counsel]'s actions, we
will presune that he did what he should have done, and that he
exerci sed reasonable professional judgnent.’" Chandler v. US.,
218 F.3d 1305, 1314, n.15 (11th Cr. 2000) (quoting, WIllianms v.
Head, 185 F.3d 1223 (11th G r. 1999).

¥ This issues was rejected on appeal. Evans, 808 So.2d at 101.
See Rivera v. State, 717 So.2d 477 (Fla. 1998) (rejecting due
process challenge of pre-indictnent delay as defendant did not

show conpl ete alibi).
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Lynch, but wi thout success. Evans did not devel op evidence at
t he postconviction hearing to show counsel failed to conpetently
seek Lynch. Def i ci ent performance has not been shown.
Simlarly, given the fact that this Court concluded Evans coul d
not show prejudice arising from the defense being unable to

| ocate Lynch, then prejudice under Strickland has not been net.

It cannot be said that absent counsel’s failure to | ocate Lynch,

the result of the trial would have been different. C. Wiite v.

State, 559 So.2d 1097, 1099-1100 (Fl a. 1990) (rejecting
i neffectiveness claim regarding counsel’s failure to preserve
i ssues for appeal based upon earlier appellate finding that
unpreserved claimwas not fundanental error).

Harllee testified he was aware of Kovaleski and his
potential as an alibi wtness, but Koval eski’s statenent was not
inconsistent with the State s proof. Further, after neeting
Koval eski, a convicted felon, and assessing his testinony,
Harllee determined it would be very damaging for the jury to
hear Evans had perforned sex acts upon Kovaleski’s wife in
Koval eski’s presence (PC T-10 261-62; PG T.11 333-34). Al though
Harl | ee was aware Koval eski reported to the defense investigator
that he had seen Evans at the fair at either 6:00 or 8:00 p.m,
he did not present Kovaleski because he believed Koval esk
“would have been a terrible wtness wth absolutely no

credibility at all, just fromhis deneanor, the way he cane off,

35



and then throw in the prior felony convictions, that he's in

jail at the time, | didn't think he was going to be of any
assistance at all.” Assessing a witness’ value is the duty of
counsel. Harllee performed his duty professionally and no
prejudice was shown from the decision not to call Koval eski.

Ccchi cone, 768 So.2d at 1048 (noting counsel is not ineffective
merely because collateral counsel di sagrees wth forner
counsel’s strategy; strategic decisions do not constitute
ineffectiveness if other courses were considered/rejected and
counsel 's deci sion was reasonabl e under professional norns.

While Harllee did not recall speaking to Evers, Connie’'s
son, and did not see Evers’ nanme on the investigators bill
Harllee recalled Evers was at the fair with his nother that
ni ght. Evers testified he was 12 year-old at the time of the
crinme and that Waddell had driven himand his nother and brother
to the fair. It was Evers’ recollect he saw a man at the fair,

whom he has just cone to realize was Evans. Wile they were at

the fair, he and his nine-year-old brother went on a lot of

rides. He believes they got to the fair in the afternoon and
stayed for hours. However, Evers admtted he had no reason to
be noting the time, until his nother said Alan Pfeiffer wanted

her hone. He recalled his nother trying to reach Pfeiffer, and
that he net Evans when it “started to get dark.” The sun set at

6:34 p.m (PG T.10 232; PG T.11 324-25; PC-T.12 428-33).
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Evers’ alleged alibi would have been conpared to the
account of Geg HIl (*"HII”). At trial, Hill averred that a
6:30 p.m on 3/23/91, he nmet Connie, her children, two wonen
and a man at the fair. H Il and Connie remai ned together unti
9:30 p.m except for a period between 7:10 and 7:30, when she
may have |left to nake a call. At 9:30 they nmet Connie s friends
and she left to take her children home, but agreed to neet Hill
afterwards. When she returned at 10:30 p.m, she was noticeably
shaken stating she feared going hone and planned to go to a
hotel. Connie left Hill at 11:30 p.m that night (TR 3656-61).
There is nothing in conflict wth the trial testinony nor to
assi st Evans. No prejudice arose due to Harllee's failure to
interview or call Evers. It cannot be said, that but for
counsel’s failure to present Evers, the trial would have been
different. The court’s ruling should be affirned.

(2) Juror Taylor’s participation in the trial (1B 44-46)
(daiml(1l) below, PGR 4 1108-09) — The court hel d:

During exam nation of O ficer Kevin Martin, Juror

Taylor answered a question posed to the officer

concerning an intersection traffic |ight. Al t hough

Juror Taylor’s coment is not a part of the record

the record does include the trial court’s adnoni shnent

of Juror Taylor not to participate in the trial.

Evans clains that counsel was ineffective for failing

to object to Juror Taylor’'s comment, and for failing

to object to the trial court’s adnonishnent in front

of the other jurors, thereby drawing nore attention to

t he conment . Evans cont ends t hat counsel ' s

defi ci enci es “coul d negatively i nfluence t he
plausibility of the defense case or inproperly bolster
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the credibility of the prosecutor’s theory.”

At the evidentiary hearing, Harllee testified
that he had not heard Juror Taylor’s coment at tria
and that he had no independent recollection of the
comment. towever, Harllee stated that he did not have
alternate Juror Taylor, venire panel #13 renpoved from
the jury because she was a good defense juror.
Harl | ee expl ai ned that process that he uses for taking
notes for jury selection. For questions asked to
jurors he places a plus for each response positive to
the defense and a mnus for each response negative to
the defense. | addition, Harllee asks jurors to rank
thensel ves on a death penalty scale of one to ten -
ten being a death recommendati on on every first degree
nmurder conviction and one being practically no death
recommendati ons. (EHT Vol.l 76-78, Vol. 11 136)

Harl | ee reasoned that Juror Taylor was a good
defense juror because her brother was incarcerated for
attenpted nurder or armed burglary, she had three
pluses and only one mnus for her responses during
voir dire, and she ranked herself a five on the death
penalty scale. (EHT Vol. |1 88-91, Vol. Il 135-136 &
State’s Exhibit 1.) In addition, Harllee stated that
the trial court’s instruction was sufficient to cure
Juror Taylor’s comrent, and Harllee would not have
wanted to enbarrass a good defense juror by objecting
to the trial court’s adnoni shnent.

The Court finds Harl |l ee' s trial strategy
reasonabl e. Further, the @urt finds Evans fails to
show how this single juror coment prejudiced the
outcome of the trial in light of the other evidence

present ed. Thus, Evans fails to satisfy both prongs
of the Strickland standard.

(PG R 4 1108-09).

The court properly rejected this claimgiven the trial and
evidentiary hearing testinony which revealed Harllee’'s his
rational e for keeping Taylor, and Evans has not shown prejudice.

According to Harllee, he had not heard the juror’s conment, but
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had reason to retain her because her brother had a crimnal
hi story including nurder and burglary convictions; Taylor had
views on capital punishnent favorable to the defense; and given
this, he would not want to enbarrass Taylor!* (PCT.10 279-82;
PC-T 326-28). Such are reasoned and valid decisions. The
retention and choice not to enbarrass a juror felt to be defense
oriented are conpetent, reasonable grounds that do not fal

bel ow the standard of professional representation. Harvey V.
Dugger, 656 So. 2d 1253, 1256 (Fla. 1995) (strategic decision to
retain juror because she was receptive to argunents for one
phase nore another was reasonable, conpetent strategy); Salnon
v. State, 755 So.2d 148, 150 (Fla. 3d DCA 2000) (juror’s
crimnal history could indicate synpathy toward defendant).
Because deficiency has not been shown, Evans has not net his

burden under Stri ckl and.

Moreover, he has not shown how the failure to object

prejudiced him The single coment regarding one traffic |ight

4 Taylor's brother was incarcerated for murder and burglary,
thus, in Harllee's estimation, she would nake a good defense
j uror. Harllee did not request an interview or seek an
instruction that the jury disregard Taylor’s conmment because the
court had instructed the jurors properly (PC-T.10 279-82; PC-T
326- 28). In Harllee’s questioning of Taylor, she gave three
defense oriented answers and no negative answers. On how she
rated herself on the death penalty, Taylor gave herself a five
on a scale of one to ten, putting her in the mddle, and the
conmbi nation of the guilt and penalty phase questions, nade her a
good defense juror. Harllee did not cooment further on Taylor’s
“blurting” of an answer during a wtness testinony because he
did not want to enbarrass her and wanted her retained.
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and the fact the juror was adnonished in front of the jury was
not of such significance that had counsel objected, the result

of the trial would have been different. The evidence from
Waddel | and Thomas was overwhel mi ng and supported the forensic
evi dence collected. See Evans, 808 So.2d at 95-99.*° Such a
m nor point as a juror blurting out a response regarding |ocal

traffic equi pnent, and once adnoni shed did not “re-offend,” does

not establish prejudice as defined in Strickl and.

(3) Richardson hearing for Charles Cannon’s testinony (1B

46-49) (Caiml(2) below PGR 4 1109-11) - Evans has failed to
show that the court erred in its rejection of this claim
Counsel brought the change in Cannon’s testinony to the trial

judge’s attention, noved for a mistrial and Richardson hearing.'®

15 The evidence established Evans as the person who agreed to do

the contract killing of Alan Pfeiffer, developed the plan for
how such shoul d be acconplished to make it |ook |ike a robbery,
while giving the participants an alibi. Further, Waddell and

Thomas identified Evans as the shooter, and testified about his
destruction of the <clothing he wre that night and the
el ectronic equipnent he received for the contract killing.
(TR 31 3136-37, 3219, 3258-59; TR 32 3317-21, 3388, 3404, 3414-
17, 3445-48, 3474-83; TR 33 3486-91, 3497-3502, 3549-57, 3571
TR 34 3616-17, 3656-61, 3674-81, 3692-3703; TR 35 3797-3810,
3815-19; TR 36 3826-55, 3862-64; TR 37 4019-22, 4047).

% During cross-exam nation of Cannon, Harllee conplained that
Cannon’s testinony was different fromthe testinony given in the
first trial. The fact that Cannon spoke to the State between
the first and third trials and how he cane to change his
testinmony was proffered to the court. The defense requested a
mstrial on two grounds: (1) Cannon told the jury there was a
“last trial” and (2) his change in testinony required further
i nvestigation by seeking who in the prosecutor’s office spoke to
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The court did not deny the hearing on the basis it was untinely,

but because Cannon’s testinony did not qualify under Florida
Rule of Crimnal Procedure 3.220(b)(1)(B), and that Cannon never
“pi npoi nted exactly what he saw that night, and | think he's

been kind of westling with the dilemma fromthe first statenent

Cannon, the nunber of contacts, and why his testinony changed.
(TR 33 3505-3533). The court denied the notions noting:

| think he (Cannon) told you why he changed his testinony.

| think he’'s testified to that fact (contacts with the State).
| don’t know what nore you can do. He’s having problens
remenbering exactly when he was contacted, but he did give you
the nunber of tinmes, three tines by the State Attorney’'s Ofice.
He has expl ai ned what they told him

And as | stated, the only thing that really hasn’'t cone out in
front of the Jury is the fact that it was self-inflicted (self-
inflicted pressure to tell the truth), and I don’t know that you
want to go there.

(TR 33 3523, 3530-31). When the afternoon session conmmenced,
counsel noved for a R chardson hearing. (TR 34 3580-87). The
State offered that there was no discovery violation because the
statement was not in witing and there was no change from the
prior deposition/trial testinony. The court considered the
matter, and found no discovery violation, thus, denying the
Ri chardson hearing. (TR 34 3587).

In the evidentiary hearing, Harllee, was questioned why he did
not seek a Richardson hearing imediately. In response, he
reasoned one was not requested because there was no discovery
violation as Cannon’s statenents were not in witing. However
Harl lee noved for a hearing based on what he terned a
significant change in Cannon’s testinony. It was Harllee's
opinion the matter was preserved for appeal. (PC-T.10 282-89)
Further, he believed he thoroughly exam ned Cannon on his change
in testinony. (PC-T.11 328-29).
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forward through today’'s testinony.” The State’'s representation
of the conversations had with Cannon before trial was accepted
by the trial court. (TR 34 3587). When read in context, both
the proffer of testinony, Cannon’s cross-examnation, and the

request for a R chardson hearing, it is clear that the matter

was fully considered and the defense was not hanpered in its
trial preparation. Based upon this, the court concluded the
matter was preserved for appeal as Harll ee had objected, and the

deni al of the Richardson hearing was done on the nerits, not on

the tineliness of the notion.!” Evans has failed to show error.

7 The court determ ned:
At the trial in October 1998, Cannon testified that he did

not see the TransAm parked at victims hone. In February 1999,
at the third trial, Cannon testified that he could not renenber
whether or not he saw the car. During cross exam nation

foll owed by proffer, Cannon expl ained that between trials he had
inqguired of the State whether he should testify to what he
remenbered, or to what he had said in prior statenents. W thout
inquiring into the content of the testinony, Assistant State
Attorney Nikki Robinson advised Cannon that if he did not
remenber he shoul d answer accordingly. (ROA Vol. 37, 3505-3533)

The defense did not becone aware of the change in testinony
until Cannon testified at the third trial. Consequently, the
defense requested a mstrial on two grounds: (1) Cannon told the
jury that there was a “last trial” and (2) Cannon’s change in
testinmony regarding the sighting of the TransAm In addition,

t he defense requested additional tine to investigate. The trial
court denied both requests. (ROA Vol. 37, 3505-3533) Later,
defense counsel in fact did nove for a Richardson hearing based
on Cannon’s significant change in testinony. . . . The tria

court considered the argunent, found no discovery violation, and
deni ed the request for a R chardson hearing. (ROA Vols. 37 & 38,
3580- 3587)
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Moreover, because the matter was considered, but resolved
agai nst Evans, as the court found no discovery violation, Evans
is unable to show prejudice. Cearly, the conversations the
State had with Cannon did not require disclosure as Cannon’s
statenents were not in witing. Further, the refinenent in the
testinony was used to its utnost to inpeach Cannon before the
jury, showing the defense was not hanpered in its presentation
It has not been shown that but for a different timng of the

R chardson request, the trial result woul d have been different.?®

...Further, the record shows that the Richardson hearing was
denied on the basis that there was no discovery violation and
not on the basis that the notion was untinely. (ROA Vol. 38
3587) Thus, defense counsel could do no nore in that the trial
court found no discovery violation. Therefore, absent other
evidence of a discovery violation and prejudice in trial
preparation, the Court finds Evans fails to denonstrate
deficient performance of counsel or prejudice to the proceedi ngs
required to satisfy both prongs of the Strickland standard.

(PG R 4 1109-11)
8 Pursuant to Richardson v. State, 246 So.2d 771 (Fla. 1971):

[When the State violates a discovery rule, the trial court has
discretion to determ ne whether the violation resulted in harm
or prejudice to the defendant, but this discretion can be
properly exercised only after adequate inquiry into all the
surroundi ng circunstances. In nmaking such an inquiry, the tria

judge nust first determne whether a discovery violation
occurred. If a violation is found, the court mnust assess whether
the State's discovery violation was inadvertent or wllful,
whether the violation was ¢trivial or substantial, and nost
inmportantly, what affect [sic] it had on the defendant's ability
to prepare for trial.

Here, the court determned there was no discovery violation
(TR 34 3587), thus, there was no basis to conduct further
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(4) Evans’ girlfriend’ s age and pregnancy (IB 50-51) - The
matter, Claiml(3) below was rejected:

(a) Evans clains that counsel was ineffective for
failing to object to trial testinony that Sarah Thomas
was 16 or 17 years of age in 1991 when she was |iving
with Evans and was pregnant with his child, and in
failing to object to testinony regarding Evans’
l[imted contact with the child. Evans contends that
this testinony was irrelevant and served only to show
Evans’ prior bad acts and bad character.

At the evidentiary hearing, Harllee testified
that he did not object because he had evaluated the
i npact of the testinony and determned that the jury
could determ ne Thomas’ age by watching her testify or
the State could just ask her birthday. Furt her,
Harl | ee reasoned that teen pregnancy did not carry the
stigna that it once had thus Harllee did not see it as
a bad act. In addition, Harllee explained that the
testinmony concerning the child and the custody battle
were to the defense’s advantage because these factors
gave Thomas a notivation to |lie about Evans’ role in
the murder. (EHT Vol. | 102-106)

The Court finds Harll ee’ s trial strategy

r easonabl e. Therefore, Evans fails to denonstrate

deficient performance of counsel required to satisfy

the first prong of the Strickland standard.
(PG R 4 1111)

Evans has failed to show where the court erred with regard
to the facts or law. 1In spite of the claimthat counsel did not
cross-exam ne Thonas on her notivation to lie, Harllee did make

it clear that he evaluated the inpact of the testinony that

Thomas was 16 or 17 years old in 1991 when she was living with

i nquiry. Alternately, given the proffered testinony and
argunent, in effect, Evans had a Richardson hearing, but was
unabl e to show a violation and prejudice.
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Evans and was pregnant with his child. Harll ee noted the jury
woul d be able to assess Thonmas’ age or the prosecutor could have
asked for her birthday. Further, he noted that teen pregnancy
does not carry the stigma it once did in society. G ven this,
Harl |l ee did not see the age as an issue, and determ ned he would
use the fact Thomas had a child with Evans and that they were in
a custody battle to Evans’ advantage. Harl | ee argued these
factors gave Thomas notivation to lie (PG T.10 292-96).
Assessnent of evidence, its inpact on the jury, and val ue
to the defense are issues counsel considers. Harllee explained
he assessed the inpact of such testinmony upon the jury and
offered a valid basis for allowing such to be presented wi thout
obj ecti on. The presentation allowed Harllee to offer a basis
for the jury to question Thomas’ notivation to testify against
Evans. It cannot be said that this was deficient perfornmance as
it turned what could be a negative factor into a positive one

for Evans. Provenzano v. Singletary, 148 F.3d 1327, 1332 (1lith

Cir. 1998) (counsel's conduct is unreasonable only if petitioner
shows "no conpetent counsel would have made such a choice"). "A
fair assessnent of attorney performance requires that every
effort be nmade to elimnate the distorting effects of hindsight,
to reconstruct the circunstances of counsel's chall enged
conduct, and to evaluate the conduct from counsel's perspective

at the tinme." Strickland, 466 U S. at 689. Harllee's strategy
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does not constitute ineffectiveness. Stewart v. State, 801

So.2d 59, 65 (Fla. 2001) ("[c]lainms expressing nere di sagreenent

with trial counsel's strategy are insufficient."); Qcchicone

768 So.2d at 1048 ("[c]ounsel cannot be deened ineffective
merely because current counsel disagrees with trial counsel's
strategic decisions. Moreover, strategic decisions do not
constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel's decision
was reasonabl e under the nornms of professional conduct."); Rose
v. State, 675 So.2d 567 (Fla. 1996) (holding disagreenment with

counsel's strategy is not ineffectiveness); Cherry v. State, 659

So.2d 1069 (Fla. 1995) (standard is not how current counsel
woul d have proceeded i n hindsight).

The result of the trial would not have been different had
the jury not heard of Thomas’ age and her pregnancy w th Evans’
child, especially given the evidence against Evans as reported
by Waddell, Thomas, and other wtnesses in this contract

killing.'® Prejudice under Strickland has not been net.

(5) curative for Waddell'’'s comment Evans was part of gang

(IB 51-52) - Evans raised a related claim in his habeas

1% Evans planned and executed the nurder, created an alibi, nade
the homcide |look like a robbery gone bad, secured the nurder
weapon, received paynent for the killing, and discarded the
incrimnating evidence. (TR 31 3136-37, 3219, 3258-59; TR 32
3317-21, 3388, 3404, 3414-17, 3445-48, 3474-83; TR 33 3486-91,
3497- 3502, 3549-57, 3571; TR 34 3616-17, 3656-61; TR 35 3797-
3810, 3815-19; TR 36 3826-55, 3862-64; TR. 37 4019- 22, 4047).
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petit

ion. There he claimed appell ate counsel should have argued

the court erred in not sua sponte holding a Richardson hearing

Her e,

he conplains counsel should not have agreed to

t he

curative on the “gang” comment as it waived the issue on appea

and

that counsel had no sound strategy for not objecting.

Nei t her has nerit as reasoned by the court:

Evans clainms that counsel was ineffective for
failing to object to Donna Waddell’'s testinony that
Evans belonged to a gang. On proffer at trial,
Waddel | stated that she was not aware of Evans being
in a gang but thought a threat nade to her by Evans
meant that he was in a gang. (ROA Vol 40 3855-3862)
Evans contends that defense counsel was deficient in
failing to nove for a Richardson hearing and in
waiving a notion for mstrial by accepting a curative
i nstruction.

It is clear from the record that the State was
unaware of, and surprised by, Wddell’s specul ation
regardi ng Evans’ gang nenbership. (ROA Vol 40 3856)
Further, Waddell admitted in her proffer that she was
maki ng an assunption as to Evans’ involvenent in a
gang. Thus, the Court finds no deficient performance
in failing to nove for a Richardson hearing or
prejudice to the outcone of the trial in the lack of a
Ri chardson heari ng.

Lastly, counsel moved for a mstrial which the
trial court denied preserving the issue for appeal.
Kearse v. State, 770 So.2d 1119, 1129 (Ha. 2000) (ROA
Vol 40 3858) Further, the curative instruction
directed the jury to disregard \Waddell’s gang
statenent and informed the jury that there was no gang
connecti on. Because the issue was preserved for
appeal and the jury is presuned to follow the court’s
instructions in the absence of contrary evidence, this
Court finds no prejudice. Sutton v. State, 718 So.2d
215, 216 n.1 (Fla. 1% DCA 1998). Thus, Evans fails to
satisfy both prongs of the Strickland standard.

(PGR 4 1112). Such is supported by the record and case | aw.
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When Waddel | testified Evans threatened her to remai n quiet
and specul ated he was in a gang, counsel noved for a mstrial,
whi ch was denied, but a curative offered. From t he di scussion
which followed, it was clear the State was unaware of Waddell’s
specul ati on on gang nenbership. Gven the State’'s surprise, it
had no know edge of Waddell's specul ati on, which she admtted to
in her proffer, and thus, there was no discovery violation. 1In
fact, the prosecutor noted that the last tine Waddell testified
she said “an old famly nenber” and the prosecutor did not *know
where [Waddell] got the gang.” The State was willing to clarify
that Waddell was referring to an old famly nenber (TR 36 3855-
62). The State’s lack of foreknow edge explanation negated any

need for a R chardson hearing as the prosecutor was unaware of

Waddel | s intent to speculate as to gang nenbership. It cannot

be said that the lack of a Richardson hearing was either

deficient performance or that had one been requested the result
of the trial would have been different.

Because counsel’s request for a mistrial was denied, he did
all he could do to protect Evans’ claim for appeal, as was

professionally conpetent under Strickland. See Card v. State

803 So.2d 613, 620 (Fla. 2001) (issue preserved for review where

counsel noved for mstrial and sought curative); Kearse, V.

State, 770 So.2d 1119 (Fla. 2000) (contenporaneous notion for

mstrial or request for curative sufficient to preserve issue
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for appeal); Janes v. State, 695 So.2d 1229, 1234 (Fla. 1997).

Also, the curative informed the jurors there was no gang
connection and they should disregard Waddell’s statenent in its
entirety. The jury is presumed to follow the «court’s
instructions,?® thus, no deficiency or prejudice under Strickland
was shown arising fromcounsel’s agreenent to the curative.

(6) “Execution style” killing (IB 52-53) - At trial the
evi dence established that after lying in wait for Alan Pfeiffer
to return home, Evans shot him in the back and twice in the
head. Evans admtted he hid behind furniture then emerged to
shoot Pfeiffer. Dr. Bell reported that the shots were fired
from nore than two feet away, and Pfeiffer could not have been
sitting with his back to the sofa when shot in the back. The
bull et which entered the top of Pfeiffer’s head traveled down
through his brain, lodging in his tongue and the one to the back
of his ear was inflicted while he was prone (TR 31 3219-61,
3299, 3830-39) At the evidentiary hearing, Harllee agreed two
bullets to the head would be considered execution style. See

Pearce v. State, 880 So.2d 561 (Fla. 2004) (describing shots to

head as execution style killing); Parker v. State, 873 So.2d 270

(Fla. 2004); Looney v. State, 803 So.2d 656 (Fla. 2001).

2 U. S v. dano, 507 U S 725 (1993) (finding presunption jurors
follow instructions absent facts to the contrary); Sutton v.
State, 718 So.2d 215, 216 n. 1 (Fla. 1st DCA 1998).
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Because the killing was execution style (two close range
gun shots to the head) and the defense was that Evans did not
commt the crinme, no deficiency is shown by failing to object to
an accurate description of the nmurder. Also, the result of the
trial would not have been different had counsel objected. The
jury had all the information to draw its own conclusion that the
killing was execution style; the argunent was a fair
characterization of the killing. As the court found in denying

relief, the dictates of Strickland were not net.?!

Evans’ conplaint that the court did not address the inpact
the “execution style” comment nmay have had on the penalty phase
is not well taken. First, the court found that such a
characterization was accurate, thus, any inpact it had on the
sentence was not error. Second, the sentencing court termed the
killing “execution style” when discussing the CCP aggravator.
Again, given that Evans hid in the trailer while waiting for
Pfeiffer to return, and then shot himin the back, then twice in
the head, with one head shot inflicted while Pfeiffer was prone,
clearly indicates, an execution style killing. Such is

irrefutable, thus, neither deficient performance nor prejudice

2 The court concluded: “Evans’ claimis legally insufficient. The
Court finds no deficient performance where the theory of defense
was that Evans did not commt the <crime and where the
description of the crine was fair comrent on the evidence -
describing two shots to the head as an execution style killing.
Parker v. State, 873 So.2d 270, 289 (Fla. 2004). Thus, Evans
fails to satisfy the first prong of Strickland.” (PGR 4 1112).
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under

(“Cook”) and State’s argunent

Evans

Stri ckl and have been shown. Rel i ef nust be deni ed.

(7) bolstering of Waddell and Thomas via Detective Cook

has failed to show where the court’s findings

i nproper. Based upon the followi ng, relief should be deni ed.

The court addressed this matter under Claiml(4) finding:

(a) Evans clains that counsel was ineffective for
failing to object to Detective Cook’ s inproper
bol stering of Sarah Thomas’ and Donna Waddell’s
credibility when the detective answered questions
concerning whether Thomas thought she would be
arrested and whether Thomas was prom sed anything in
exchange for her cooperation, when the detective
testified he refused to |let Thomas nmake an unnonitored
t el ephone call so that he could “ensure the integrity
of the operation,” and when the detective stated that
he thought the Grand Jury nade the final decision on
Thomas’ arrest. (ROA Vol 38 3604-3611) Evans contends
that counsel failed to adequately object to the
State’s [ine of guesti oni ng despite sust ai ned
objections to speculation and hearsay, and a denied
motion for mstrial on grounds of inproper bol stering.

The Court disagrees and finds no deficient

performnce or prejudice during this I|ine of
guesti oni ng. IT was defense strategy to challenge
Thomas’ credibility by focusing on Thomas’ |ack of

charges beginning in opening statenent. (EHT Vol 2
138- 140). This line of questioning by the State was
proper examnation to show how Thomas and Waddel

becane State wtnesses and to solicit information
concerning promses, threats, or coercion that may
have been exerted by Ilaw enforcenent in obtaining
Thomas’ statenent. Furt her, t he detective’s
explanation of nonitoring telephone calls in the
context of describing the use of the body bug nerely
reports how the detective avoided contam nating the
investigation by preventing Thomas from alerting her
acconplices. (ROA Vol 38 3604-3611) Thus, the Court
finds the detective’'s testinobny resulted in no
prej udi ce to Evans because t he t esti nony IS
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di stingui shable from the exanples of inproper vouching
cited by Evans.FN2 The detective was presenting facts
concerning the investigation and not testifying as to
whet her Thomas was telling the truth or whether the
jury shoul d believe her.

In addition, in |light of defense counsel’s
sust ai ned objections and denied notion for mstrial
the Court finds Evans’ claim nerely disagreenent with
trial strategy, and thus not deficient performance of
counsel . Qcchicone v. State, 768 So.2d 1037, 1048
(Fla. 2000). Therefore, Evans fails to satisfy both
prongs of the Strickland standard.

(b) Evans clains that counsel was ineffective for
failing to object to the State’'s «closing argunent
related to believing Thomas and Waddell. Evans
contends that it was inproper bolstering for the State
to refer to Waddell’'s plea to second degree nurder,
and to Thomas’ and Waddell’s incul patory testinony.
(ROA Vol 42 4201-05). The Court disagrees finding the
State’s argunents legitinate and |ogical inferences
from the evidence. Breedlove v. State, 413 So.2d 1, 8
(Fla. 1982); Spencer v. State, 133 So.2d 729, 731
(Fla. 1961), cert. denied, 372 U S. 904 (1963). Thus,
Evans fails to denonstrate deficient performance of
counsel or prejudice to the proceeding required to
satisfy both prongs of the Strickland standard.

FN2 Cases cited by M. Evans — Watherford v.

State, 561 So.2d 629, 634 (Fla. 1% DCA 1990); Capehart

v. State, 583 So.2d 1009 (Fla. 1991); Tringle V.

State, 536 So.2d 202 (Fla. 1988); and Norris v. State,

525 So.2d 998 (Fla. 5'" DCA 1988).
(PGR 4 1113-15). A review of the evidentiary hearing and tri al
records support the denial of relief.

Harllee testified he saw nothing inproper with the question
about lack of prom ses in exchange for cooperation in this case,

but he did object, on the valid ground of “speculation” when

Thomas was asked about whether she thought she would be
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arrested. The court sustained the objection. (TR 34 3604; PG
T.10 300-05). Gven the fact that one objection was sustained,
postconviction counsel is nerely disagreeing with counsel’s
choice of objections. This does not amount to ineffective

assistance. Stewart v. State, 801 So.2d 59, 65 (Fla. 2001)

("[c]lainms expressing mnere disagreenent with trial counsel's
strategy are insufficient"). Further, Dbecause counsel was
successful, no prejudice has been shown. Cearly, the result of
the proceeding would not have been different had a different
obj ection been raised and simlarly sustained.

Harllee's failure to object to the questions as to whether
Cook prom sed Thomas she would not be arrested does not show
i neffectiveness nor inproper bolstering. Cook’s contact wth
Thomas was relevant given the defense opening statenent and
strategy in the first trial of challenging Thomas' credibility.
Cook reported his contact and addressed whether he coerced or
prom sed Thomas anyt hi ng. Such was in response to the
suggestions made by Harllee when he asked the jury to focus on
Thomas’ | ack of charges (PC-T.11 329-30). It is common practice
for counsel to question |aw enforcenent officers regardi ng any
prom ses, threats, or coercion they my have exerted in
obtaining a statenment from a wtness or suspect. G ven this,
there is no showing of a valid objection which was not raised.

Counsel may not be deened deficient.
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Any failure to object to questions about Cook’s refusal to
all ow Thomas to nmake unnonitored calls does not show deficiency,
or inproper bolstering. Cook nerely reported how he avoided
underm ning the investigation by denying Thomas the opportunity
to alert her acconplices. Wen read in context, the police were

| ooking for unadulterated responses from the acconplices, ?? not

necessarily that what was said was the truth. Al so, Cook’s
coment: “we wanted the truth,” was neither inproper bolstering
nor an invasion of the jury’'s province. More inportant, even

had that single phrase raised an objection, the result of the
proceeding would not have been different as it was clear the
police were looking for answers untainted with the know edge a
crimnal investigation had been opened. Mor eover, Waddell and
Thomas testified about their contact with the police and the

over whel ming evi dence against Evans.?® The Strickland standard

2 Cook testified Thomas was not pernmitted to |eave the police
departnent or make wunnonitored telephone calls so that the
integrity of the operation was preserved which Cook defined as
precluding the acconplices talking and creating “stories.” The
police wanted unadulterated responses from Waddell. This was
acconplished by not letting Thonas alert her and to keep the
acconplices in sight. (TR 34 3607-08).

% Evans was the person who agreed to do the contract killing of
Alan Pfeiffer, developed the plan how such should be
acconplished to nake it look like a robbery, while giving the
participants an alibi. Further, Waddell and Thonmas identified
Evans as the shooter, where he obtained the gun, and about his
destruction of the <clothing he wore that night and the
el ectronic equipnment he received as paynent. (TR 31 3136-37,
3219, 3258-59; TR 32 3317-21, 3388, 3404, 3414-17, 3445-48,
3474-83; TR 33 3486-3502, 3549-57, 3571; TR 34 3616-17, 3656-61,
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requiring deficiency and prejudi ce has not been net.

Al so, Cook’s response regarding what transpired between
Thomas and Waddel | during their taped conversation was sustai ned
as eliciting hearsay. The State, as Harllee agreed, was
anticipating properly a previously offered defense argunent.
Such was not bol stering, but an appropriate area of exam nation
(TR 34 3610-11). Mor eover, both Waddell and Thomas testified,
thus, the jury was not exposed to anything inproper. Not
objecting on the grounds of inproper bolstering when such would
not have been neritorious does not establish deficiency. The
failure to raise a non-neritorious issue is not ineffectiveness.

King v. Dugger, 555 So.2d 355, 357-58 (Fla. 1990)

Simlarly, there was no deficiency in Harllee s exam nation
of Cook in which Cook reported Thomas was not charged upon the
Grand Jury’s deci sion. The testinony was in anticipation and
response to the defense claim Thomas was not credible because
she had not been charged. In Harllee’'s estimation it was good

rebuttal (PC-T.11 329-31),%* thus clearly, he considered the

3674-81, 3692-3703; TR 35 3797-3810, 3815-19; TR 36 3826-55,
3862-64; TR 37 4019-22, 4047).

2 Evans’ cases for inproper vouching, Watherford v. State, 561
So.2d 629 (Fla. 1st DCA 1990); Caphart v. State, 583 So.2d 1009
(Fla. 1991); Tingle v. State, 536 So.2d 202 (Fla. 1988); Norris
v. State, 525 So.2d 998 (Fla. 5th DCA 1988), are distinguishable
as Cook was not speaking directly to whether the w tnesses were
telling the truth or whether the jury should believe them The
State was presenting facts surrounding the investigation and how
it canme to be that these acconplices becane State witnesses.
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argurment and decided not to pursue an objection. "Counsel cannot
be deenmed ineffective nerely because current counsel disagrees
with trial counsel's strategic decisions. Mreover, strategic
deci sions do not constitute ineffective assistance of counsel if
alternative courses have been considered and rejected and
counsel's decision was reasonable under the nornms  of
pr of essi onal conduct."  Qcchi cone, 768 So.2d at 1048. No

i nef fectiveness under Strickland was proven.

Wth respect to Evans claim Harllee should have objected to
the State's closing,?® the court correctly recognized that wide

latitude is given to counsel to argue his case. See Breedl ove v.

State, 413 So.2d 1, 8 (Fla. 1982) (recognizing “[wide |atitude
is permtted in arguing to a jury. [c.o0.] Logi cal inferences

may be drawn, and counsel is allowed to advance all legitimte

% The State argued:

So what are the theories of the Defense? Well, let’'s take them
one by one. One of Connie’s biker friends did it? Wll, the
only problem with that is if sonebody else did it other than
these four individuals, why is (sic) Donna Wddell and Sarah
Thomas admitting to their involvenment in a homcide? They
beli eve -- Donna Waddell believes well enough to plea to second
degree nmurder that she hel ped Paul Evans.

And if that’'s the case, then why is the Defendant providing an
alibi for the rest of then? Wy is he saying we were all
t oget her when we know that’s not the case? Wey is Sarah and
Donna inplicating thenselves in a first degree nurder if
sonebody else, conpletely wunrelated to this, commtted the
crime? | guess M. Harllee is trying to suggest it could have
been drug deal ers.

(TR. 38 4204- 05) .
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argunents”). In arguing to a jury “[l]ogical inferences from
the evidence are permssible. Public prosecutors are allowed to
advance to the jury all legitimate argunents within the limts
of their forensic talents in order to effectuate their

enforcenent of the crimnal laws.” Spencer v. State, 133 So. 2d

729, (Fla. 1961). Control of prosecutorial argunent lies within
the court's sound discretion, and will not be disturbed absent

an abuse of discretion. See Esty v. State, 642 So.2d 1074, 1079

(Fla. 1994). Clearly, as the court found below, the State’'s
comments were based upon record facts and were “[l]ogica
inferences from the evidence.” No objection was warranted, but
even had the comments been excluded, the result of the trial
woul d have been the sane. There was corroboration of the
testinmony from Waddell and Thomas and the jury knew Waddel | had
pled to second-degree nurder. Further, Evans’ police statenent
and sel f-serving excul patory comrent he had others kill Pfeiffer
supported the events descri bed by Waddel |l and Thonas

(8) State’s closing regarding unanimty on Evans’ status as
shooter or principal (1B 58-61) — As was done on direct appeal
Evans conplains the State’'s closing, wherein it argued the
applicability of the principal and actual shooter theories as
well as being divided as to preneditation or felony nurder
theories of guilt. Evans asserts this Court made the finding on

direct appeal that “where there exists the possibility that the
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‘“jury may be divided as to the elenments of the crinme’ both the
State and Federal constitutions are violated. (1B 59-60). A
reading of this Court’s opinion reveals, Evans m sconstrued the
Court’s comment. The rejection of the appellate issue on
procedural grounds establishes that prejudice cannot be shown

here. The court’s ruling?® conports with Strickl and.

I n Evans, 808 So.2d at 106, this Court stated:

2% The trial court concl uded:

Evans clains that counsel was ineffective for not objecting to
the State’s closing argunent that half the jury could determ ne
that M. Evans was the shooter and the other half could believe
that he was a principal. (ROA Vol 42 4173-74) This was based on
the testinony of Thomas and Waddell, that Evans either killed
the victimor had gotten others to kill the victim

Before trial, defense counsel noved to have the State elect
under which theory it would proceed, shooter or principal, and
to preclude the State from arguing both theories to the jury.

The trial court properly denied the notion as to not obligating
the State to disclose a single theory of prosecution. Def ense
counsel did not object to the dual theory argunent during
closing and did not request a jury instruction or special
verdict form thus, the claim was not preserved. However, in
rebuttal closing argunment, defense counsel did argue to the jury
that the State could not have it both ways. (EHT Vol 1 139-141)

The Court finds Evans’ claimlegally insufficient. In |ight of
the denial of counsel’s pre-trial notion challenging the dual
t heori es of prosecution, and absent proof that either theory was
| egally inadequate or that the State failed to nake a prima
facie showing under either theory, Evans fails to denonstrate
how counsel s all eged deficiencies prejudiced the outcone of the
proceedi ng. Mackerly v. State, 777 So.2d 969 (Fla. 2001);
St evenson v. State, 787 So.2d 165 (Fla. 2d DCA 2001). Thus, the
Def endant fails to satisfy the second prong of Strickl and

(PGR 4 1115-16) (footnote onitted).
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On appeal, Evans raises for the first tine that the
State’s use, in a capital case, of two nutually
exclusive factual theories so that the jury may be
divided as to the elenents of the crine violates both
the state and federal constitutions based on the
United States Supreme Court’s decisions in Schad v.
Arizona ... and Richardson v. United States .... Ve
conclude that this clai mwas not preserved.

(enmphasis supplied). The highlighted portion nerely identified
Evans’ appellate issue. This Court did not conclude, or suggest

the State’'s trial argunent, even potentially, violated the state

or federal constitutions. Evans’ insinuation otherwise is not
wel | taken. He may not use this Court’s restatenent of his
claimas a basis to call into question the court’s rejection of

the allegation of ineffectiveness raised on collateral review.
Further, where a challenge to the State’s argunent is not
preserved for appeal, fundanental error nust be found for the
defense to prevail on appeal . To constitute fundanental error
the inproper coments made in closing argunments nust be so

prejudicial as to taint the jury's verdict. Thomas v. State, 748

So.2d 970, 985 n. 10 (Fla. 1999). This Court’s rejection of the
direct appeal <claim on procedural grounds shows that such
argunent did not constitute fundanental error, and as such,
Evans is unable to show prejudice from counsel’s failure to
object to the argument on these grounds. Wite, 559 So.2d at
1099- 1100 (rejecting ineffectiveness claim based upon earlier

finding by court appeal that wunpreserved errors would not
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constitute fundanmental error); Teffeteller v. Dugger, 734 So. 2d

1009, 1019 (Fla. 1988); Maxwell, 490 So.2d at 932 (“court
considering a claim of ineffectiveness of counsel need not nake
a specific ruling on the performance conponent of the test when
it is clear that the prejudi ce conponent is not satisfied’).
Harl | ee was not ineffective because pre-trial he noved to
have the State elect under which theory, principal or actual
shooter, it would prosecute and to preclude it fromarguing both
theories to the jury. However, such were denied, thereby,
| eaving Harllee with no basis to object during closing argunent.
Yet, he made the best of the situation, by arguing the State
coul d not have the evidence point both ways (PC-T.11 3301- 32).

Evans’ m splaces his reliance on Schad v. Arizona, 501 U S

624 (1991) and Richardson v. US., 526 U S. 813 (1999) to claim

27 1t is well settled

counsel was deficient in not objecting
the jury need not agree on the nmethod used in the hom cide, only

t hat there was a honmicide for which the defendant was

27 Nei t her supports his attenpt to elevate a defendant’s method or
participation in securing a death to an elenent of the crine.
The elenments of first-degree nurder are: “(a) the unlawful (b)
killing (c) of a human being (d) when perpetrated from a
preneditated design to effect the death of the person killed or
any human being.” State v. Baker, 456 So.2d 419, 422 (Fla
1984). The shooter’s identity is not an elenent as is evident
from the fact a co-assailant may be convicted of first-degree
mur der even though he was not the actual killer. San Martin v.
State, 705 So.2d 1337 (Fla. 1997). The person who hires another
to kill is culpable for the nurder just as is the person who
killed. Barfield v. State, 402 So.2d 377 (Fla. 1981).
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responsi ble. Schad, 501 U. S. at 644-45 (rejecting claimgenera

verdict which does not differentiate between preneditated and
felony nurder is inadequate; jury need not agree on precise
t heory of nurder). Li kewi se, Evans’ argunent that the State
clainmed it did not have to prove an elenent of the crinme and the
jury was confused about the alibi instruction has no record
support. The State’'s theory was that Evans was the actual
shooter and only as a mnor, secondary point did the State offer
the principal theory,?® i.e., Evans participated in/benefited
fromthe crinme, but was not present at its comm ssion. Such is
perni ssi bl e argunment and not violative of the constitution.?°

Staten v. State, 519 So.2d 622, 624 (Fla. 1988) draws the

2 The thrust of the State’'s argunment and focus of its evidence

was that Evans was the shooter. In response to the testinony
Evans told Thomas and Waddell, a period of tinme after the
murder, he had gotten others to kill Pfeiffer, and the defense

argunment/alibi that Connie or Waddell had the opportunity to
kill the victim the State offered the principal theory.

2% Under section 777.011, Florida Statutes (1991): “Woever
commts any crimnal offense ...aids, abets, counsels, hires, or
ot herwi se procures such offense to be commtted, and such

offense is commtted ...is a principal in the first degree and
may be charged, convicted, and punished as such, whether he is
or is not ... present at the comm ssion of such offense.” “In

order to be guilty as a principal for a crime physically
commtted by another, one nust intend that the <crinme be
commtted and do sonme act to assist the other person in actually
commtting the crime."” Staten, 519 So.2d at 624. “One who
participates with another in a comon crimnal schene is guilty
of all crimes commtted in furtherance of that schene regardl ess
of whether he or she physically participates in that crine."
Lovette v. State, 636 So.2d 1304 (Fla. 1994).
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di stinction between “principal” and “accessory after the fact.”?°

At no tinme did the State argue Evans was an accessory after the
fact; it asserted he was a principal, ether as the shooter or
pl anner/beneficiary. Under Florida |aw, one may be convicted of
first-degree nmurder as a principal and not be the “shooter.”3!
Whet her he pulled the trigger or planned the crinme and received

a benefit, he was a principal. This was proper argunent, thus

counsel was not deficient in failing to object. King v. Dugger,

555 So.2d 355, 358 (Fla. 1990) (failure to raise nonmeritorious
issue is not ineffectiveness). Relief was denied correctly
| SSUE 111
NO EXCULPATORY/ | MPEACHVENT EVI DENCE WAS W THHELD

Evans asserts the State withheld Brady material related to:

% «Al'though Florida has abolished the common |aw distinctions
bet ween principals, aiders and abettors, and accessories before
the fact, accessory after the fact renmains as a separate
of fense. The accessory after the fact is no longer treated as a
party to the crime but has cone to be recognized as the actor in
a separate and independent crinme, obstruction of justice
culpability of the accessory after the fact is substantially
different from that of a principal, reflecting an intent to
puni sh as an accessory after the fact only those persons who
have had no part in causing the felony itself...” Staten, 519
So.2d at 626 (citations omtted)

1 See Barfield, 402 So.2d at 377 (conviction of contract nurder
m ddl e-man); San Martin v. State, 705 So.2d 1337 (Fla.
1997) (convi ction under both preneditated and fel ony-nurder based
on evidence both defendant and co-defendant shot into vehicle
killing victin; State v. Roby, 246 So.2d 566 (Fla. 1971)
(convicted on proof he aided or abetted crine); Fratello v.
State, 496 So.2d 903 (Fla. 4th DCA 1986)(affirm ng instruction
which permtted jury to convict defendant as aider and abettor
if it did not believe he shot victim as it was supported by
evidence in spite of defense soneone else shot victin).
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(1) Leo Cordary’'s (“Cordary”) release on bond following a
violation of probation (IB 62-64); (2) two letters indicating
Waddel | s psychological instability at the tine of the crines
and Evans’ trial (IB 64-66); and (3) Mndy MCormck's
(“McCorm ck”) statenent that Connie discarded a package she
received and the description of the man who delivered the
package to her (1B 65). The court rendered a detailed ruling
rejecting these clains and Evans’ fails to offer any argunent
where the court erred as a matter of fact or law. Relief nust
be deni ed.

This matter, Caim I(7) below, was rejected follow ng an
evidentiary hearing. The court stated:

To successfully maintain a Brady claim Evans nust
establish the followng three elements: (1) the
evidence at issue is favorable to the accused,
ei ther because it is exculpatory, or because it is
i npeaching; (2) the evidence was suppressed by the
State, either willfully or inadvertently; and (3)
the State’'s failure to disclose the evidence was
prejudicial. Spencer v. State, 842 So.2d 52, 67
(Flla. 2003).

(a) Evans clains that the State committed a Brady
violation by failing to disclose Donna Wddell’s
mental health status at the time of the crine and
during trial. At the evidentiary hearing, Evans
presented two letters referring to Waddell’s nental
health and psychiatric treatnent discovered pursuant
to a public records request of Waddell’'s court file.

One letter was undated and the other was dated five
mont hs after Evans’ trial. (Defense Exhibits 9 and
10)%2 At the evidentiary hearing, no evidence was

22 While the court noted Evans offered two letters, it recognized
that one (Defense 10, Peter Jorganson, Esq. PG T.10 310-19) was
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admtted showing that the State knew of Waddell’s
psychiatric treatnent prior to the tinme or at the tine
of trial. Further, Evans did not denonstrate that the
letters would have been admissible at trial. Thus,
Evans fails to show that the State wllfully or
i nadvertently suppressed evi dence.

(b) Evans clainms that the State committed a Brady
violation by failing to disclose the conposite sketch
made of an unidentified man seen by M ndy MCorm ck
giving a package with unidentified contents to Connie
Pfeiffer. Based on the Court’s analysis on Caim (6)
supra, Evans fails to show prejudice required to
succeed in a Brady claim

(c) Evans clains that the State comitted a Brady
violation by failing to disclose the prosecutor’s
i nvolvenent in Leo Cordary bonding out of jail on his
violation of probation. Evans contends that this
information could have been used to inpeach Cordary,
the State’s only witness to the timng of the gun
shot s. No evidence was presented at the evidentiary
hearing to show that Cordary was aware of bond
di scussi ons between his attorney and the State, or to
show that Cordary bonded out prior to testifying at
the third trial was inconsistent. Further, no evidence
was presented that Cordary’ s testinony. Further, no
evi dence was presented that Cordary’s testinony at the
third trial was inconsistent wwth Cordary s statenents
made prior to his violation of probation, including

Cordary’s st at enent to t he pol i ce, Cordary’s
deposition, and Cordary’'s testinony at the first
trial. Thus, Evans fails to denonstrate prejudice

required in a Brady Claim

(PG R 4 1120-21). This ruling conports with the facts and | aw

In order to establish a Brady violation, Evans nust show: 32

undated, and that it was not shown that either was adm ssible.
The State will concentrate on Waddel|l's letter dated July 1999.

¥ In Wy, 760 So.2d at 910-11, this Court quoted Strickler and
its three conponents, but noted that in order for evidence to be

deened “suppressed”, it is only reasonable for the defendant to
prove he neither had the evidence nor was able to discover it
t hrough due diligence. In fact, in Way this Court recogni zed
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“[1] The evidence at issue nmust be favorable to the accused,
either because it is excul patory, or because it is inpeaching;
[2] that evidence nust have been suppressed by the State, either
willfully or inadvertently; and [3] prejudice nust have ensued.”

Strickler v. Greene, 119 S. . 1936, 1948 (1999); QCcchicone, 768

So.2d at 1042; Way v. State, 760 So.2d 903, 910 (2000).

"[F]avorable evidence is material and constitutional error
results fromits suppression by the governnment, if there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been

different.” Kyles v. Witley, 514 U S. 419, 435 (1995). “The

nmere possibility that an item of undisclosed information m ght
have hel ped the defense, or mght have affected the outcone of
t he trial, does not establish "materiality’ in t he

constitutional sense." Gorham v. State, 521 So.2d 1067, 1069

(Fla. 1988) (quoting U.S. v. Agurs, 427 U S. 97, 109-10 (1976)).

No Brady violation occurs “where the information is equally

accessible to the defense and the prosecution, or where the

that where the evidence was avail able equally to the defense and
State or that the defense was aware of the evidence and could
have obtained it, the evidence had not been suppressed. See
Ccchicone, 768 So.2d at 1042 (reasoning “[a]lthough the ‘due
diligence’ requirenent is absent from the Supreme Court's nost
recent formulation of the Brady test, it continues to follow
that a Brady claim cannot stand if a defendant knew of the
evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been w thheld
fromthe defendant.”).
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defense either had the information or could have obtained it

t hrough the exercise of reasonable diligence.” Freeman v. State,

761 So. 2d 1055, 1061-62 (Fla. 2000); Provenzano v, State, 616

So. 2d 428, 430 (Fla. 1993). Prejudice is shown by the
suppression of exculpatory, mterial evidence, 1i.e., Wwhere
"there is a reasonable probability that the result of the trial
woul d have been different if the suppressed docunents had been
di sclosed.” Stickler, 119 S. C. at 1952. Reasonable probability
is "a probability sufficient to undermne confidence in the
outcone." Kyles, 514 U S. at 435.

(1) Cordary’'s bond — It was Harllee's evidentiary hearing
testinmony that he was not made aware of the State’'s role in
Cordary’s bond hearing and that had he known, he would have used
it to challenge Cordary’s credibility (PG T.10 244-46). However,
t he postconviction evidence reveals, as the court found, that
there was no evidence Cordary knew of the State’s role in the

bond matter.3* Further, the prosecutor, Ms. Robinson, testified

% Excerpts from Connie Pfeiffer’s appellate record are included
in the Appendix. Also, the July 31, 2000 Oder fromthe Fourth
District Court of Appeal establishes that the police report,
deposition, and Cordary’s testinony in Evans’ prior trials were
made part of Connie Pfeiffer’s appellate record PGR 6 1095. A
review of the record in Connie Pfeiffer’s trial (Fourth D strict
Court of Appeal case no. 99-2032 - |ower tribunal case no. 97-
754 CFB) reveals that Charles Shafer represented Cordary for the
bond hearing and that the trial court in Connie's case took into
consideration M. Schafer’'s testinony, Cordary’s testinony in
Evans’ trial, and the bond hearing tape. (PC-R 5 949, 952; PC-R
6 972). The record in Connie’s case establishes that Cordary,
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that the bond issue was not agreed to until after Cordary
testified in Evans’ third trial. Further, she had not entered
into any agreenent with Cordary for a bond reduction. She also
offered that Cordary’s testinonies had been consi stent
t hroughout (PC-T. 12 594-96). Cordary’' s consistency regarding the
timng of the shots®® he heard on the night of the nurder is
bourn out by the nmany statenents, depositions, and trial
testinonies he gave since he was first contacted by the police
on March 27, 1991, just a week after the nmurder. As a result,

Evans has not carried his burden of proving suppression or

during Evans’ trial in February 1999, was not personally aware
of any bond discussions conducted by his counsel. In fact,
Cordary had no know edge of the bond hearing and as Judge Haw ey
found, Cordary was not present during the bond hearing nor did
M. Schafer have any discussion with him before or after the
bond hearing regarding that matter. There was no evidence to
establish that Cordary was aware of anything transpiring. (PG
R 5 897, 943-44; PG R 6 977-78)

% Cordary testified in Evans’ first and third trials. Cordary,
on March 27, 1991, gave a police statement (PG R 6 985) and on
February 5, 1998, Cordary gave a deposition (PC-R 6 1007-50).
On Cctober 28, 1998, Cordary testified in Evans' first trial
(PC.R 6 1052-83). Based upon a review of these materials, it is
clear Cordary’s testinony has been consistent starting with his
police statenent where is stated he heard shots “sonetine

between 7:30 and 8:00 p.m.” Thereafter, in the February 28,
1998 deposition, Cordary testified that he heard a “pop, pop,
pop” “probably between 10:30, eleven” (PC.R 6 1021-22). He

subsequently corrected hinself after followup questions that
refreshed his recollection and testified that the tinme was
approximately 8:00 p.m (PC-R 6 983). Thereafter, at Evans’
Cctober 26, 1998 first trial, Cordary averred that he had heard
t he gunshots at 8:00 (PC-R 6 1062). Finally, at Connie s tri al
he testified that he heard the shots at 8:00 p.m (PGR5 941).
The bond hearing took place in February 1999 after Cordary had
testified in Evans’ final trial. (PGR 5 947; PC-R 6 1090).
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prej udi ce. First, there was no agreement in exchange for
Cordary’s testinony, Cordary was unaware of any decision by the
State not to oppose a bond on his violation of probation and the
agreenment was not finalized until after Evans’ last trial. As
such, there was no favorable evidence suppressed by the State
More inportant, no reasonable probability exists that the
outcone of the proceedings would have been different given the
fact that Cordary’'s testinony did not change from March 27,
1991, the day he was first contacted by the police.

(2) Waddell’s July 1999 letter — Evans’ trial was held in
February 1999 and sentenci ng was conducted on June 16, 1999 (PG
T.10 310-11; TR 4511-24). The letter did not cone into
exi stence until July 1999. Because the letter did not cone into
exi stence until after Evans’ sent enci ng, there was no
suppressi on of evidence, and thus, no Brady violation.

(3) MCormck’s police sketch and report Connie discarded
package — The State incorporates its analysis presented in |Issue
Il — sub-claim 1 as further support for its position that no
Brady violation has been established wth respect to the
contents of the package Connie received. First, MCorm ck was
relating an event which occurred at |east two weeks after the
murder (PG T.12 438-43). Second, while initially claimng no
one from the public defender’'s office spoke to her, she later

admtted she gave a deposition to Harllee in which she spoke of
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her police statenent. Third, MCormck testified she had no
idea what was contained in the package Connie received and
discarded (PG T.12 444-49). Unknown contents of a package
clearly do not equate to excul patory evidence. Mor eover, even
if Connie’'s actions are considered suspicious, such does not
negate the detailed accounts of Evans involvenent in commtting
the nurder for hire as testified to by Thomas and Waddel | . 3®

Evans has not shown that the sketch or discarding of the
package contents received sone two weeks after the nurder were
excul patory. Even if it is assuned Harllee did not know of the
items, McCormck did not testify at trial and the sketch was of
some person who gave sonething to Connie weeks after the nurder
There has been no firm connection drawn between the sketch and
the murder. It cannot be said that in the face of the testinony
of Waddell and Thomas, that Connie’s receipt of a package and
t he sketch of the man who delivered it was of such a nature that
there is a reasonable probability for an acquittal

| SSUE | V
PENALTY PHASE COUNSEL RENDERED EFFECTI VE ASSI STANCE
Evans chal | enges penalty phase counsel’s investigation and

decisions related to not presenting physical and nental health

% Evans, 808 So.2d at 95-99 and TR 31 3136-37, 3219, 3258-59;
TR. 32 3317-21, 3388, 3404, 3414-17, 3445-48, 3474-83; TR 33
3486- 3502, 3549-57, 3571; TR 34 3616-17, 3656-81, 3692-3703;
TR. 35 3797-3810, 3815-19; TR 36 3826-64; TR 37 4019-22, 4047.
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mtigation evidence. It is Evans position that counsel should
have used different experts, Dr. Silverman and Dr. Harvey, to
present mtigation of a cognitive inpairnent and Attention
Deficit Hyperactivity Disorder (“ADHD’) as well as evidence of
Evans’ prior inadequate nental health treatnent, i nproper
nmedi cations, raised in an unstructured famly environnent, and
that he lacked life skills. (1B 87-88). He asserts the court
m sconstrued the evidentiary hearing facts and should have
granted relief. Further he suggests the jury was instructed in
an unconstitutional manner. The State disagrees. Contrary to
Evans’ position, the court resolved disputed facts and applied
the law correctly recognizing that: (1) the jury was given
instructions upheld repeatedly;®” (2) the new doctors nerely
di sagreed with the primry diagnoses of nunerous other experts

and that such disagreenent devel oped years after trial does not

37 The court concl uded:

The jury instructions in the penalty phase tracked the
| anguage of the Standard Jury Instructions Penalty Proceedings —
Capital Cases, section 921.141. The Suprenme Court of Florida
has held that the standard instructions are proper and do not

inperm ssibly shift the burden to the defendant. Brown v.
State, 721 So.2d 274, 283 (Fla. 1998); Cooper v. State, 856
So.2d 969 (Fla. 2003). Thus Evans fails to denonstrate

deficient performance and prejudice required to satisfy both
prongs of the Strickland standard.

(PG R 4 1122). Evans has not presented any case | aw or argunent
to undermne this Court’s case law or the trial court’s reliance
on sane in finding counsel was not deficient in failing to
object to the standard penalty phase instructions.
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establish i neffective assi st ance; (3) t hat counsel’s
investigation, and strategic decision was professional under
Strickland; and (4) that Mndy MCormck’s testinony would not
have made a difference in the trial.®® This Court should affirm
Wth respect to the main challenge to penalty phase
counsel’s performance, i.e., his investigation and presentation
of additional nental health and famly wtnesses, the court
concluded Litty did not render ineffective assistance reasoni ng:

(b) Evans clains that counsel was ineffective during
the penalty phase for failing expert testinony of
Evans’ psychological history and the effects of
institutionalization on Evans. Evans contends that
experts should have been used to present detailed
evi dence of Evans’ hospitalizations, nedical diagnoses
and treatments, abandonnent by hi s par ent s,
difficulties in school, circunstances surrounding his
brother’s death and funeral, and Evans’ qualification
for disability conpensation.

At the evidentiary hearing, defense counsel testified
that the limted use of expert witnesses was a matter

% The court reasoned: “Evans clains that counsel was ineffective
for failing to present evidence to refute the aggravator of
pecuni ary gain. Evans relies on Mndy MCornick’s testinony
di scussed in Claiml(6). Based on the Court’s analysis in Claim
| (6) supra, Evans fails to denonstrate prejudice required to
satisfy the second prong of the Strickland standard.” (PGR 4
1124) . The State relies on its analysis of MCormck's
testinony presented in Issue Il, sub-claim 1 and rem nds the
Court that her testinony did not offer a firm tine frame for
visiting Connie’s storage area where she allegedly saw
el ectronic equipnment, the fact that the victim had access to a
| ot of such equipment based on his business, and the fact that
Evans received electronic equipnent in paynment for the nurder
and retained such equi pnment for a period of tinme thereafter (PG
T.10 238-39). As such MCormck’s testinony would not negate
t he aggravator, and counsel could not be deened ineffective for
not presenting such w tness.
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of penalty phase strategy. Diamond Litty, |ead
counsel at the penalty phase, testified that it was
the defense strategy to present Evans as the product
of a bad nmarriage and absentee parents. The objective
was to show an enotionally disturbed client who had
been in my hospitals and who had experienced
significant enotional trauna. After investigating
Evans’ famly, school, and nedical hi story, the
defense team determned that the best was to present
evidence of Evans’ troubled childhood was through
Evans’ nother and father. Litty reasoned that these
lay wtnesses could bring in beneficial evidence
engendering synpathy from the jury while at the sane
time limting the focus of damagi ng evi dence cont ai ned

in Evans’ nedical records. Litty explained that
defense counsel did not want the jury to know that
Evans had no renorse for killing his brother, that he

| aughed of jail after starting a brush fire, that he
was preoccupied wth violent thoughts, that his
drawi ngs expressed thenmes of violence, that he bragged
about killing his brother, that he stabbed a boy wth
a butter knife for mking fun of him that he
threatened staff with violence, that he was discharged
froma facility for being too aggressive, that he beat
people up for noney, and that he wote a letter
threatening that he was watching and could kill at
anyti me.

At the evidentiary hearing, Evans presented two nental

health experts, Dr. Seth Silverman and Dr. Philip
Har vey. Both experts disagreed with the primry
di agnosis of conduct disorder nmade by nultiple
institutions during M. Evans’ hospitalizations from
age 6 through age 17.

Dr. Silverman diagnosed Evans wth idiosyncratic
t hought processes and personality disorders. Duri ng
cross-exam nation, Dr. Silverman admtted that his
di agnosis had been made only two days prior to the
evidentiary hearing and not included in his report
submitted nonths earlier. Al so, Dr . Si | ver man
conceded that there was anple evidence in the record
to support the nore than 30 diagnoses of conduct
di sorder nmade by multiple institutions over ten years
of hospitalization and the diagnosis nmade by defense
expert, Dr. Rifkin.
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Dr. Harvey diagnosed Evans with cognitive inpairnments
resulting in poor inpulse control likely due to growth
deficiency reported at 18 nonths of age. On cross-
exam nation, Dr. Harvey admtted that there was no
medi cal record evidence of Evans’ growh deficiency,
nmerely anecdotal evidence from Evans’ parents to
support Harvey’s diagnosis of cognitive inpairnents.

Both experts testified that it is unlikely that Socia
Security benefits would have been awarded to Evans at
age 17 solely on the basis of conduct disorder.
However, no evidence was presented explaining another
basis for the award of disability conpensation.

The Court finds the testinmony of Drs. Silverman and
Harvey insufficient to refute the record replete with
evidence of nmultiple diagnoses of conduct disorder
t hr oughout Evans’ chi | dhood. Thus, there is
insufficient evidence to show that trial counsel was
ineffective merely on the basis that the nore
favorabl e di agnoses from Evans’ new doctors conflict
with the diagnoses of the original experts. See Jones
v. State, 855 So.2d 611, 618 (Fla. 2003); Asay V.
State, 769 So.2d 974, 986 (Fla. 2000).

Also at the evidentiary hearing, Evans presented

testinmony of his aunt, Patricia Dennis, and his
nmot her, Sandra Ki pp. Both wtnesses testified to
Evans’ parents’ |ack of supervision, neglect, and | ack
of involvenent wth Evans. The Court finds this

evi dence cumul ative to the testinony presented during
t he penalty phase.

Based on the foregoing, the Court finds tria
counsel’s mtigation investigation and penalty phase
strategy reasonable. Trial counsel nade inforned
decisions after thoroughly evaluating Evans’ history
and determned that the information could be nore
effectively presented through l|lay w tnesses. Thus,
Evans fails to denonstrate deficient performance
required to satisfy the first prong of the Strickland
st andar d.

(PG R 4 1122-24)
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The court’s rejection of the new mental health testinony®*
was based on its resolution of credibility, conflicting
evi dence, and the fact that counsel may not be deened defi cient
nmerely because a nore favorable diagnosis is developed years
| ater. This is especially true where it is shown that penalty

phase counsel did a professional investigation,*® hired or

% At the evidentiary hearing, Evans offered Dr. Silverman who
arrived at a new diagnosis just two days before he testified
but he did not disagree with the prior diagnosis of a conduct
di sorder and admitted other reports showed Evans showed no
renorse fore the shooting of his brother. Dr. Harvey offered
that at the age of 15 to 18 nonths, Evans was di agnosed with a
failure to thrive which my cause a conduct disorder and
Attention Deficit Hyperactivity Disorder, and has been
associated with abnormalities in the frontal and tenporal |obes,
cognitive inpairnents, and behavioral abnormalities (PCT.12
543- 44, 553-54, 559-60, 577, 588-89; PG T.13 622-26 EVH. 4 431-
35). Not only was there evidence to undernine these concl usions
or at least call theminto question, but Evans failed to present
anything which wundermned confidence in the original nental
health investigation and reports received by penalty phase
counsel and upon which she relied to form her strategy.

% The evidentiary and appellate records establish that Evans’
counsel investigated and prepared for the penalty phase
professionally by hiring nental health experts, gathering
background information and records through contacts with famly
and prior healthcare professionals, and neeting with Evans’
recent jailer and religious advisor. Fromthis, defense counsel
assessed the risks associated with presenting the evidence
gat hered and devel oped sound penalty phase strategies therefrom
(PG T.10 215-17; PC-T.11 325-25, 345-46, 357-59, 363-64, 367-73,
382-96) . Litty worked closely wth Harllee and their
i nvestigator, Sandy Warner, in conpiling the standard nitigation
information; Warner followed the office’s mtigation check |ist
(PG T.11 356-58, 370). The defense penalty phase thene was to
show Evans was the product of a bad marriage which worsened
after his birth, finally ending in divorce. Evans w tnessed his
parents’ fights and was the product of ineffective parenting or
absent parents. The parents’ absence was credited as a reason
for Evans’ accidental shooting and killing of his younger
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consulted with the appropriate experts where necessary, and
after assessing the evidence made decision on who to call as

wi t nesses. 4! Here, the record shows Litty hired three nental

br ot her. Al so, the defense showed Evans was on nedication or
therapy for his behavior since the age of six and was
hospitalized after the shooting because his nental problens

wor sened. It was a defense thenme that Evans did not get the
hel p he needed. The defense also showed that Evans was the
product of a bad nmarriage which worsened after his birth and
eventually ended in divorce. The parents fought in front of

their children. The famly situation was that the nother was
overwhelned by the situation and the father was absent and
negl ected his children. Further, the defense intended to show
that Evans was on nedication and in therapy since the age of
Si X. H s nental condition worsened after he shot his brother.

Follow ng that incident, Evans was hospitalized. The defense
attenpted to show Evans could do well in prison, had no
disciplinary problens in jail, found religion, and had a cl ose

relationship with God. During the evidentiary hearing, Litty
admtted that nmental health experts were called by the defense
for a limted purpose and that the experts did discuss Evans’
medi cations and how they inpacted a teenager, his Attention
Deficit Hyperactivity Disorder, effect of Mtthew Evans’ death
on Evans. Also, the defense did not present w tnesses fromthe

hospital s Evans attended. There was no nedical testinony about
Evans’ “failure to thrive” diagnosis, although his nother spoke
about it. The defense did not present testinony about growth

hormones (PC-T.11 358-59, 364-67, 370-73).
4 1t was Litty's assessnent that the parents offered powerful
testinony and were able to present conpelling nental health
information in layman's ternms which is well accepted in Indian
Ri ver County where the case was tried. Ot tinmes, jurors are
critical of defense experts and the alleged “psychobabble” they
are offering as though the defense was trying “to pull sonething
over on them?” Kipp and Evans, Sr. were very articulate and
det ai | ed. They described everything better than an expert and
were nore enotionally stirring. Also, in Litty' s experience and
estimation, jurors can assess nental health testinony from
| aymen using commopn sense. This was one reason the defense
elected to present the nental health information through the
parents in stead of experts (PG T.11 377-78, 389-90)

Another reason for |I|imting the nmental health expert
testinmony was the risk the defense would run to opening the door
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health experts, Drs. Landrum Livine, and Rifkin. Counsel
assessed all the information, including Dr. Rifkin s opinion,
before deciding on what mtigation to offer and through which
W t nesses. The doctors had been provided and reviewed Evans’
hospital, school, and nedical records, conferred with defense
counsel, and spoke with the parents. The strategy was to use
the parents to present all of the background history and nental
health information and I|imt Drs. Landrum and Levine to
informing the jury Evans was able to be a good prisoner who
responds well to structured environments and would do well in
prison. The doctors reported Evans was very bright with an
above average/superior 1Q (PG T.11 363-69, 382-83, 390-91).

The defense feared, and took steps to limt opening the
door to testinony Evans was a dangerous sociopath/psychopath
given Evans’ nental health records. Li kewi se, the defense did
not want the jury to hear that Evans showed no renorse at his
brother’s killing, and in fact, had shown prior hostility toward
Matthew. Al so, the fact that Evans started a brush fire and was

not intimdated by the police was not sonething the defense

to sone very damaging information in Evans’ nental health/school
records. According to Litty, every tine the defense found one
good piece of evidence, five bad itenms would present thensel ves.
One thing would be nore damaging than the next. Because of
this, the defense decided to present the nental heal t h
information through the parents in layman’s terns, which gave
the information to the jury, but wthheld some of the nore
damagi ng aspects of Evans’ history (PC-T.11 382-83).
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want ed explored with the experts. Evans’ diagnosis of a conduct
di sorder based on his violent behavior, as noted in the nedical
records and as found by defense expert, Dr. Rifkin,** was
sonething the defense feared fromthe full use of nental health
experts. The records, which could have been explored nore fully
with the nental health experts, contained such damaging
references as Evans’ preoccupation wth violence, show ng
feelings of violence, nurder, and torture toward doctors,
teachers, students, and staff, bragging that he killed his
brot her, and that he had stabbed a boy in the back with a butter
kni f e. The defense wanted to keep this fromthe jury (PCT.11
384-87) .43 By presenting the nental health background through
the parents, Litty believed the defense was able to offer good

i nformati on about Evans while precluding the State from putting

2 Dr. Rfkin found Evans to be learning disabled with probably
some type of frontal |obe brain injury. He al so diagnosed a
conduct disorder. These factors were known to the defense, and
based upon strategy, Litty did not want to put such danmagi ng
i nformati on before the jury. Dr. R fkin would open the door to
“far nore bad things that any good that would conme out of it.”
(PG T.11 383-88, 392-93).

% For these sane reasons, Litty did not call expert wtnesses

from Evans’ hospitalizations. The records were replete wth
i ncidents  of vi ol ence or t houghts  of vi ol ent/ aggressive
behavi or. VWhile Litty admtted some of Evans’ negative nental

health history did come out during the State’'s cross
exam nation, in Litty's estimation, it would have been nmuch nore
damagi ng had the nental health experts been used by the defense
to present all of Evans’ background nental health informtion.
(PG T.11 387-88, 395-96).
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on the nost damagi ng i nf or mati on. % The defense wanted to make
Evans | ook as synpathetic as possible w thout conceding anything
which was argued in guilt phase. Maintaining credibility with
the jury was considered. Litty offered the best mtigation
avai l abl e the defense (PC-T.11 388, 393-94).

Litty’s conclusion was reasonable as evident from the
testinony from the new nental health experts who were forced to
agree in part with the pior experts and had to adnmit to many
damagi ng aspects of Evans’ history with little benefit to the

defense.*® The new nental health experts Evans offered at the

4 For exanple, by having Kipp speak of her son's artistic
ability, the defense prevented the State from having the doctors
di scuss that those drawi ngs were of satanic/norose inmages such
as skulls, fangs, and knives. The nedical records contained
notati ons about the satanic draw ngs. Simlarly, the parents
were not open to exam nation about the nedical record notations
that Evans woul d beat-up people for noney. Litty explained that
given the State’s theory of prosecution, a contract nurder,
notations of wllingness to beat-up people up for noney would be
very damaging. Also, the defense did not want the jury to know
Evans had witten a note while hospitalized that he was watching
and could kill at any time (PC-T.11 388-89).

% From Charter Wods, the March 24, 1984 d agnosis was conduct
di sorder. Dr. Jordan of the Florida United Methodist Children’s
Home wote in his report that Evans is “an angry and assaultive
child who when provoked can hurt another child. He is a very
angry child with a conduct disorder.” \Wen seen in 1989 by Dr.
Al colde of Harbor Shore Psychiatric Facility, Evans was
di agnosed with a dysthym c di sorder, depressive neurosis and two
conduct disorders of socialized aggressive and access energent
personality disorder. In the Social Security Insurance
evaluation for disability, the doctor concluded Evans *“also
seens to have a dysthym c disorder, but this condition is not
nearly as severe as the conduct disorder. He has anti soci al
trends.” Dr. Silverman agreed that Evans has a conduct disorder.
According to Dr. Silverman, a conduct disorder is consistent
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hearing were Drs. Silverman?® and Harvey.?’

wi th sonmeone capable of commtting nurder and a conduct disorder
may account for Evans’ academic problenms and verbal skil

difficulties. Dr. Noradini, from CPC Palm Bay Hospital, noted
in 1989 that Evans’ aggressive behavior was directed at his
not her, her boyfriend, teachers, and authority figures - Evans
threatened staff nenbers, damaged furniture, and stabbed a
fellow student with a butter knife because the boy teased him

The hospital records noted various actions by Evans which
included: (1) showing no renorse for Kkilling brother; (2)
setting a fire and showing lack of fear of authority; (3)
disregard for social rules and acting out; (4) being highly
expl osive and destructive; (5) ease of discussing and bragging

about killing his brother which neither Evans’ nother or staff
menbers could deem the killing purely accidental; (6) in “doll
pl ay” therapy, Evans would not only “kill” the doll, but would

torture it; (7) drawing of satanic/norose things. Evans | Q was
tested at 102 and 127 (PG T.12 546-49, 553-63, 570-74, 583-84).
All of this would have been reveal at trial had the defense
experts not been |limted.

% Dr. Silverman initially opined that his evaluation of Evans and
review of the hospitalization records/reports, trial transcript
excerpts, and discussion with Evans’ nother |ead himto conclude
that Evans suffers from idiosyncratic thought process and
schi zoi d/ schi zotypal personality disorder, although he admtted

Dr. Silverman admtted that Evans may not neet all of the
criteria for schizotypal process disorder and that other doctors
di agnosed a conduct disorder. On cross examnation, Dr.

Silverman was conpelled to admt that when he did his initia
review and produced a report in for the originally schedul ed
May, 2004 evidentiary  hearing, he did not di agnose a
schi zoactive personality disorder or schizoid personality
disorder. In fact, the instant diagnosis was devel oped two days
before he testified in this case. When questioned about the
myriad of notes generated in Evans’ hospital records, Dr.
Silverman was obliged to concede that the consistent diagnosis
of Evans since he was adnmitted to nental health hospitals was
that he had a conduct disorder and there was anple evidence in
the record to support the diagnosis. O the various tines the
hospital doctors diagnosed Evans, there were three or four
references to schizoid, avoidance, and idiosyncratic thought
di sorders and at |east 30 determ nations the Evans has a conduct
di sorder. Dr. Silverman admtted Evans has a conduct disorder
and that such a diagnosis by the prior doctors was correct (PG
T.12 514-19, 526-27, 532-35, 543-46, 553, 576-78, 581-89).
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As noted in Henry v. State, 862 So.2d 679, 685 (Fla. 2003):

We have stated that defense counsel's reasonabl e,
strategic decisions do not constitute ineffective
assistance if alternative courses have been consi dered
and rejected. State v. Bolender, 503 So.2d 1247, 1250
(Fla. 1987). A reasonable, strategic decision is based

4 Evans presented two new nental health professions, Drs.
Silverman and Harvey. Dr. Silverman agreed that the findings
contained in the nental heath hospitalization reports and that
of Dr. Rifkin that Evans’ suffered from a conduct disorder were
supported by the evidence. Dr. Harvey al so noted that a conduct
di sorder could be associated with one diagnosed with a failure
to thrive, however, the information about a failure to thrive
was devel oped, not through nedical records, but from anecdotal
recol |l ection of Evans’ parents. Dr. Harvey reported that Evans’
parents told him of a diagnosis of “failure to thrive” at the
age of 15 to 18 nonths which led to neuro-devel opnental
i mpai rments, cognitive abnormalities, conduct disorders, and
Attention Deficit Hyperactivity Disorder (PC-T.622-23, 629).
Such may result in Evans being easily |led, using poor judgnent,
or not evaluating the consequences of his actions carefully
woul d have been influencing Evans at the tinme of the crine. Dr.
Harvey did not opine as to any nmitigator he would have offered.
The closest he cane was to state in his report: “As a
consequence of these inpairnents, [Evans’] behavior at the tine
of the homicides was directly influenced and his capacity to
plan these acts is reduced, as was his capacity to understand
the consequences of his actions. These factors created a
situation of substantial cognitive disturbance at the tinme of
the instant crinme.” (Defense EX. 17). Also admtted by Dr.
Harvey was the fact that there were no nedical records
substantiating a diagnosis of failure to thrive; t hat

informati on was anecdotal for the parents. Further, for the
eight to nine years after the nurder, and while Evans was
collecting Social Security benefits, he was Iliving in the

communi ty, and had not been arrested for anything. Dr. Harvey
agreed that his diagnosis, as well as that of Dr. Rifkin, did
not mesh with the Evans being a “hit nman” and that he coul d not
dismss the trial testinony that it was Evans who devel oped the
alibi which he and the other acconplices gave to the police (PG
T.13 622-23, 629-33). As the appellate record reflects, Evans
mast ermi nded the planned killing, developed the alibi utilized,
benefited financially, and was the actual shooter (TR 32 3375,
3386, 3411; TR 34 3674-78, 3681, 3690-92, 3694-701; TR 35 3798-
800, 3803-17; TR 36 3826-39, 3841-48).
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on infornmed judgnent. See Wggins v. Smith, 539 U S
510, =----, 123 S. . 2527, 2538, 156 L.Ed.2d 471
(2003) (finding counsel's decision "to abandon their
[mtigation] investigation at an unreasonable juncture
mafde] a fully infornmed decision wth respect to

sentencing strategy inpossible"). Accordingly, we
determ ne not whether counsel should have presented
nment al health mtigation but whet her counsel's

deci sion not to present such evidence was a reasonably
i nfornmed, professional judgnent. See id. at 2536

(where petitioner cl ai ned counsel wer e
constitutionally i neffective for failing to
investigate and present mtigating evidence, stating
"our principal concern ... is not whether counsel

shoul d have presented a mtigation case" but "whether
the investigation supporting counsel's decision not to
i ntroduce mtigating evi dence C was itself
reasonable. ™).
It is well recognized that shielding the jury from highly
damaging nental health testinony is a valid, professional

strategy. See Burger v. Kenp, 483 U S 638, 792 (1987)(finding

counsel s decision not to present defendant or psychol ogist for
fear of very negative evidence on cross-examnation was

reasonabl e); Darden v. Wainwight, 477 US. 168, 186 (1986);

Henry, 862 So.2d at 686 (rejecting claim of ineffective
assistance of penalty phase counsel because counsel had a
reasonabl e strategy after full consideration of the alternatives
for electing to not put on available and investigated nental
health expert testinobny as it “was likely to do nore harm than
good” and instead chose to humani ze the defendant); Rutherford
v. State, 727 So.2d 216, 223 (Fla. 1998) (affirm ng denial of

postconviction relief where penalty phase counsel knew of the
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mental mtigation "but nmade a strategic decision under the
circunstances ... to instead focus on the 'humanization' of

Rut herford through lay testinmony"); Haliburton v. Singletary,

691 So.2d 466, 471 (Fla. 1997) (finding counsel rendered
constitutional assi stance based on decision to humanize
Hal i burton rather than use nental health testinony because the
expert would say that the defendant was "dangerous"” and Ilikely

woul d kill again); Bryan v. Dugger, 641 So.2d 61, 64 (Fla. 1994)

(finding counsel not ineffective for <choosing a mtigation
strategy of "humanization” and not <calling a nental health

expert); Ferguson v. State, 593 So.2d 508, 510 (Fla. 1992)

(finding counsel's decision to not put on nental health experts
to be "reasonable strategy in light of the negative aspects of
the expert testinony" where experts had indicated that defendant
was nmalingering, a sociopath, and a very dangerous person);

State v. Bolender, 503 So.2d 1247, 1250 (Fla. 1987) (holding

"[s]trategic decisions do not constitute ineffective assistance

if alternative courses of action have been considered and

rej ected").?®

% The Eleventh Circuit Court of Appeals |ikew se recognizes that
decisions to forego nental health evidence through experts is
appropriate after investigation and analysis of evidence. See
Davis v. Singletary, 119 F.3d 1471, 1476 (11th Cr. 1997);
Spaziano v. Singletary, 36 F. 3d 1028, 1039 (11th Cir. 1994
Grayson v. Thonpson, 257 F.3d 1194, 1227 (11th G r. 2001); dock
v. More, 195 F.3d 625, 638 (11th GCr. 1999); Mlls wv.
Singletary, 63 F.3d 999, 1025 (1ith Cr. 1995); Marek v.
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Simlarly, nmerely because Evans has now found new nental
health experts to opine about different aspects of his nental
condition does not call into question the constitutionality of

penal ty phase counsel’s reasoned decisions. See Jones v. State,

855 So.2d 611, 618 (Fla. 2003) (finding no ineffectiveness where
def endant’s new doctors conflicted with original experts); Asay
v. State, 769 So.2d 974, 986 (Fla. 2000) (opining “trial court

correctly found that trial counsel <conducted a reasonable
investigation into nmental health mtigation evidence, which is
not rendered inconpetent nerely because the defendant has now
secured the testinony of a nore favorable nental health

expert."); Elledge v. Dugger, 823 F.2d 1439, 1446 (11th Cir.)

(opining “[merely proving that soneone--years later--located an
expert who wll testify favorably is irrelevant wunless the
petitioner, the eventual expert, counsel or sone other person
can establish a reasonable likelihood that a simlar expert
could have been found at the pertinent tinme by an ordinarily
conpetent attorney using reasonably diligent effort”), nodified
on other grounds, 833 F.2d 250 (11th Cr. 1987). This Court
must reject the suggestion that experts should have been put

before the jury.

Singletary, 62 F.3d 1295, 1300 (1ith Cir. 1995); Lanbrix v.
Singletary, 72 F.3d 1500, 1504 (11th Gr. 1996); Hance v. Zant,
981 F.2d 1180, 1184 (11th Cr. 1993); Card v. Dugger, 911 F.2d
1494, 1511 (11th G r. 1990).
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Here, defense counsel investigated nental health issues,
obtained Evans’ nental and hospitalization records, contracted
with nental health experts, and interviewed famly nenbers.
After review of the gathered information and assessnent as to
how the information would be open to attack by the State and
received by the jury, counsel determ ned the best strategy was
to limt the testinony form its experts, but to put on the

evi dence through Evans’ parents. See Gaskin v. State, 822 So.2d

1243, 1248 (Fla. 2002) (stating “[t]rial counsel wll not be
held to be deficient when she nmakes a reasonable strategic
decision to not present nental mtigation testinony during the
penalty phase because it could open the door to other danaging
testinony."). Counsel’s decisions conplied with the dictates of

Strickland and Wggins v. Smth, 539 U S. 510 (2003).

Mor eover, even had the experts now offered testified in the
penalty phase, their conclusions that Evans’ had a conduct
di sorder would not have altered the result of the penalty phase.
Mtigation of his prior psychiatric history was given weight and
t he new doctors have not opined that any of the statutory nental
health mtigators were established. Wat Dr. Harvey offered was
that Evans’s behavior at the time of the crinme was influenced;
his capacity to plan was reduced, as was his capability to
understand the consequences of his actions. Such is not the

sane as opining that there was substantial nental or enotiona
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di sturbance or capacity to understand the crimnality of his
conduct or conform his conduct to the law was substantially
I npai r ed. Dr. Harvey nerely says it was reduced. Such is

insufficient to show ineffective assistance. See Ventura V.

State, 794 So.2d 553, 570 (Fla. 2001) (holding defendant could
not establish prejudice where the mtigation presented at
evidentiary hearing was cunulative of evidence presented at

trial); Haliburton, 691 So.2d at 471 (finding “[i]n light of the

substantial, conpelling aggravation found by the trial court,
there is no reasonable probability that had the nental health
expert testified, the outcome woul d have been different.").

Wth respect to the lay wi tnesses, Evans offered his aunt,
Patricia Dennis, who spoke of the neglect Evans received from
his parents because of difficulties in their marriage, their
connection with the mlitary and other jobs causing them to be
absent or the fanmly to nove often. Al so Ms. Dennis spoke of
Evans’ killing of his brother at age twelve, his resultant
hospitalization where he was again neglected by the famly, and
Ms. Dennis’ first hand experience that Evans was too difficult
to handle during her six nonth care of him (PC-T.12 469-75).
Evans al so presented his nother, Sandra Kipp. She reiterated her

penalty phase testinony*® noting her bad marriage, neglect and

4% Evans’ nother, Sandra Kipp (“Kipp”), testified consistently
wi th Evans, Sr. She too, spoke of a bad marri age, absentee
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di sappoi ntnments by Evans’'s father, difficulties with Evans due
to his behavioral problens, his hospitalizations, some physical
injuries, and Evans’ killing of his brother (PGT.12 479-505).
Simlar, if not the same information was developed through
Evans’ father, during the penalty phase.>°

It is well settled that the failure to present cunulative
evidence will not support a finding of ineffective assistance of

counsel. Rutherford v. State, 727 So.2d 216, 225 (Fla. 1998)

(finding denial of collateral relief proper where the new
evidence offered was nerely cunulative to the penalty phase

presentation); Van Poyck v. State, 694 So. 2d 686, 692-94 (Fla.

1997) (finding defendant failed to prove ineffectiveness where

parents, and the divorce. Ki pp discussed Evans’ diagnhosis of
hyperactivity, learning and behavioral problens in school, and
prescriptions for Ritalin and Cylert which did not help the
probl ems Evans was experiencing. She described Evans’ killing of
Matt hew and the resulting hospitalizations/counseling which did
not inprove his situation. Kipp noted Evans was artistic; he
made drawi ngs and wote poetry for his grandnother. The jury
was told of Evans’ two daughters, and Kipp, begged the jury not
to take her son. (PC-T.11 373-82; TR 39 4345-69).

® In the penalty phase, Evans’ father, Paul Evans, Sr. (“Evans,

Sr.”), admitted his marriage was bad, which worsened until it
ended in divorce. Evans, Sr. testified he and his wfe
negl ected Evans and fought in front of their children. At an

early age, Evans was di agnosed wth a hyperactivity disorder and
was placed on nedication. Evans also had a learning disability.
According to Evans. Sr., his son was hard to control and there
was little of it in Evans’ hone. Evans’ had been caught wth a
gun in school the week before he shot his younger brother when
they were |eft alone. Following this, Evans was hospitalized,
but the hospitalization only made the situation worse; Evan
never received the help he needed. Evans, Sr. explained he
| oved his son and asked the jury not to take a second child from
him (PG T.11 372-77; TR 39 4317-41 XXxX).
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life-history account argued for on collateral review, had been

in |large nmeasure, presented to jury); Wods v. State, 531 So.2d

79, 82 (Fla. 1988) (reasoning “[t]he jury, however, heard about
Wbods' [ psychol ogical] problens, and the testi nony now advanced,
whil e possibly nore detailed than that presented at sentencing,
is, essentially, just cunmulative to the prior testinony. Mor e

is not necessarily better.”); Card v. State, 497 So.2d 1169,

1176-77 (Fl a. 1986) (hol ding counsel cannot be deened
ineffective for failure to present cunulative evidence). By and
|arge, the information offered by Evans’ nother and aunt was
presented in the penalty phase and taken into account in

sent enci ng. Hence, there was no deficiency under Strickland as

the court found. Likew se, there can be no prejudice as the
informati on was taken into account for sentencing. This Court
shoul d agree that the recent evidence of a difficult childhood
and neglect by his famly would have resulted in a life
sentence. Relief nust be denied.
| SSUE V

COUNSEL WAS NOT | NEFFECTI VE DURI NG VO R DI RE

Evans’ clains Harllee rendered ineffective assistance by
failing to challenge or reassert a prior challenge regarding
Jurors Schumann and Conbs as unqualified and for failing to
object to court limting counsel’s ability to back strike jury

menbers. The court’s rejection of these clains is supported buy
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the facts and | aw. Rel i ef must be deni ed
In denying relief, the court reasoned (Claimlll bel ow):

Evans clains that counsel was ineffective for
failing to challenge Juror Schumann for cause because
the juror was biased in favor of the death penalty for
hom ci des not involving self defense. In addition,
Evans contends that counsel should have noved for a
mstrial during the penalty phase as the result of
Juror Schumann’s body | anguage when information cane
out concerning Evans’ accidental shooting of his

br ot her. No authority was presented to show that a
juror’s body |anguage would be grounds for a cause
chal | enge.

Harll ee testified that he selected Juror Schumann
because she was a good gquilt phase juror for the
def ense. Harllee reasoned that Juror Schumann’s
brother-in-law had been arrested, the juror was
frustrated by a police investigation of an assault in
her honme, and the juror and her husband had discussed
Conni e Pfeiffer’s recei pt of life i nsur ance.
Harllee's jury selection notes show five pluses on
Juror Schumann’s voir dire responses and a self-
ranking of nine on Harllee's ten-point death penalty
scale. (State’s Exhibit 2) Despite Juror Schumann’s
pro death penalty ranking, Harllee explained that he
selected the juror in an effort to win the quilt
phase. Further, it is clear from the evidentiary
hearing testinony that Harllee knew that backstriking
was permtted had Harllee elected to do so. The Court
finds Harllee' s trial strategy reasonable.

On the issue of nmoving for a mistrial, Harllee
stated that defense counsel requested the trial court
to permt inquiry of Juror Schumann to determ ne
whether md-trial publicity about the accidenta
shooting was the reason for heated deliberations
during the qguilt phase and for the juror’s body
| anguage during the penalty phase. The request was
deni ed. The trial court invited defense counsel to
file a notion. No nmotion was filed because Harllee
believed it was nmere speculation as to what the body
| anguage neant. The Court finds Harllee's trial
strategy reasonabl e.
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Claimlll1(2) Counsel failed to challenge Juror Conbs.

Evans clains that counsel was ineffective for
failing to strike Juror Conbs because the juror knew
sone of the lay wtnesses from the bar where he
wor ked. Harll ee noved to challenge Juror Conbs for
cause but the chall enge was deni ed. Harl |l ee did not
exercise a perenptory challenge but decided to keep
Conbs as an otherw se good defense juror. Harl |l ee’ s
jury selection note show four pluses on Juror Conbs’s
voir dire responses and a self-ranking of five on
Harllee’'s ten-point death penalty scale. (State’s
Exhibit 2) Further, it is clear form the evidentiary
hearing testinony that Harllee knew that backstriKking
was permtted had Harllee elected to do so. The Court
finds Harllee's trial strategy reasonable.

(PG R 4 1125-26).

This ruling should be affirmed and there is records support for
the court’s rejection of the ineffectiveness claim for not
objecting to a limtation on back-strikes of jurors. As the
court found, backstrikes were permtted, and Harllee knew such

were pernitted,® thus, there was no basis for a defense

8 After the jury had been selected, Juror Schroeder had a
di sagreenent with the trial court and was excused. Thi s
necessitated further selection inquiry. In reviewing the tria

court’s recognition that if back-strikes were used against the
initial eleven jurors, then the process would just continue
until “sonebody finally accepts a jury and noves on” Harllee
agreed that it may have neant the trial judge did not want the
parties to exercise back-strikes. However, Harllee knew he was
permtted to back-strike, and he did not neglect to back-strike
sonmeone nerely for the sake of starting the trial (PC-T.11 278-
82, 335-51). In fact, the record supports Harllee's
understanding and evidentiary hearing testinony. After noting
that an additional 20 jurors would be available for questioning
that day and another 170 on the following Mnday, the trial
court clarified that: “...no, I'mnot going to prohibit you from
back striking. So just so that’'s clear on the record, you know
what | said.” (TR 3094) (enphasis supplied). Clearly, Evans
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obj ection. Likew se, because Evans’ premse is incorrect, he is
unable to show deficiency or prejudice arising from counsel’s

conduct in selecting the twelfth juror. See Freenman v. State,

761 So. 2d 1055, 1070-71 (Fla. 2000) (noting issues which would
have been non-neritorious on direct appeal cannot be basis for
i neffectiveness claim.

Moreover, Harllee had valid reasons to retain Juror

Schumann (PC-T.10 270-71).° and Juror Conbs;®® he believed they

suggestion that back-strikes were prohibited and that counsel
was ineffective in not objecting when the parties were selecting
the twelfth juror is refuted from the record and refuted by
evidentiary hearing Harllee' s testinony.

2 During voir dire, Schumann noted she believed in/favored the
death penalty, but could follow the |aw She rated herself a
nine on a scale of ten in response to how she would inpose the
death penalty. However, she would not inpose it if self-defense
were involved. (TR 25 2295-96; TR 27 2625-29, 2634-35, 2648-49).
In spite of these answers and the fact self-defense was not the
defense’s theory, Harllee did not nove to strike her for cause.
(TR 27 2661-64). He explained, Schuman’s answers on the death
penalty were outweighed by her answers regarding: (1) brother-
in-law s arrest by Indian River Sheriff; (2) frustration wth
police because she had been assaulted in her hone - police did
nothing; and (3) reading article on insurance noney Connie
received and discussing article wth her husband. Harllee
recalled Schumann had read the news article about Connie
receiving insurance proceeds and had discussed it wth her
husband. He used Connie’ s recei pt of insurance proceeds agai nst
the State to show that Connie received the noney, but the State
could not show where Evans gained from the crine. Harl | ee
j uxt aposed the receipt of insurance noney by Connie against the
small electronic equipnent the State attributed to Evans.
Schumann’s recoll ection of the noney aspect of the crine, nade
her a juror he wanted to keep (PC-T.11 335-37). In addition

Harl | ee expected Schunman was synpathetic with the defense given
her brother-in-laws arrest. \Wiile she rated herself a nine on
Harl |l ee’s death penalty scale, she answered well for the defense
on five points regarding the guilt phase.
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woul d nake good defense jurors and/or his basis for a cause
chall enge to Conbs was negated by the fact he knew only one

maybe two witnesses, and those never testified. > He cane to
t hese conclusions after considering their voir dire responses.
It was Harllee's belief that if he could win the guilt phase,
Schuman’s penalty phase answers would be of no nonent. Wth

Conbs, Harllee assessed himto be “m ddl e-of-the-road” regarding

% VWiile he initially noved to strike Conbs for cause, Conb's
answers during voir dire, made him a defense juror and the
wi tnesses he did know, M ssy Koval eski and Mlly MlIntosh, did
not testify. (PC-T.11 276-82, 335-51). Conmbs rated hinself a
five (mddle-of-the-road) on the defense death penalty scale and
had four positive answers during voir dire. Harl | ee reasoned
that he wanted to keep Conbs. Def i ci ency has not been proven
because it has not been shown that Conbs should have been
stricken for cause or was biased. Puiatti v. Dugger, 589 So.2d
231, 235 (Fla. 1991) (noting “fact that a juror knows sonething
about the case or knows individuals who nmay be w tnesses clearly
i's not grounds per se to excuse the juror for cause.”).

% Wth respect to Juror Conbs, the record supports the denial of
relief as he was not stating that he knew a | ot of the w tnesses
who would be testifying, only that he knew one person, Mlly
Mclntyre and may know M ssy Koval eski nerely because her first
nanme was unusual and a “Mssy” frequented his bar. Conbs
answered he knew people from the bar only by their first nane
and when he heard that Mlintyre was a possible wtness he

stated: “that’s the reason | stopped and thought for a few
m nutes and maybe -- because | only know them by first nanes,

and a lot of first nanmes | recognize for sure.” This pronpted
Conbs to “put his hand up on possible know edge” of the
w tnesses (TR 25 2294-095). Evans has not shown that but for
Harllee's failure to use a perenptory challenge, the result of

the trial would have been different. Relief nust be denied

because Evans has not <carried his burden of proving both
deficiency and prejudice under Strickland. No prejudice has been
shown from counsel’s decision to select Conbs as neither
Mclntyre nor M ssy Koval eski testified, thus, Conbs was not in
the position to know any of the witnesses or to give one nore
credibility over the other based on external factors.
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the death penalty and noted he gave four positive answers during

voir dire. Such analysis and decision-nmaking is reasonable and

well within the Strickland standard for proper representation

Peterka v. State, 890 So.2d 219, 239 (Fla. 2004) (not

gquestioning jurors on guns because those that knew firearns
woul d be synpathetic to the defense in the guilt phase and those
that did not would nmake good penalty phase jurors was reasoned
strategy); Gcchicone, 768 So.2d at 1048 (“strategic decisions do
not constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel's decision
was reasonable wunder the norns of professional conduct”);
Harvey, 656 So.2d at 1256 (strategic decision to retain juror
because she was receptive to argunents in one phase over another

was reasonabl e, conpetent strategy). Cf. Ventura v. State, 794

So. 2d 553, 568-569 (Fla. 2001) (use of strategy in not excusing
juror for cause is effective assistance). "Counsel cannot be
deened ineffective nerely because current counsel disagrees with
trial counsel's strategic decisions. Mor eover , strategic
deci sions do not constitute ineffective assistance of counsel if
alternative courses have been considered and rejected and
counsel's decision was reasonable under the nornms  of

pr of essi onal conduct." Ccchicone, 768 So.2d at 1048.
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Wth respect to the undecernable, but “loud voices”®® heard

comng fromthe quilt phase jury room Evans is unable to link

those voices to Schumann’s body | anguage noted during counsel’s

penalty phase opening. Evans suggests counsel was deficient in

not filing a nmotion for juror interviews after the penalty
phase.®® However, the record establishes the defense argunent
was nerely speculative as to what Shumann’s body | anguage neant
(TR 39 4382-83, 4455-59). The best counsel could offer was that
Schuman “made a facial expression to one of the other jurors
like as if she may have known that information (Evans’s killing
his brother) prior to today.” (TR 39 4383). In further

di scussions, <counsel retreated from an allegation that the

jurors read sonething during the trial and offered that maybe

“if sonmebody on the Jury all of a sudden renmenbers sonething
from a newspaper fifteen years ago” and tells the jurors then

there should be an inquiry. Such is the fishing expedition

% The content of heated deliberations would inhere in the verdict
unless there is sone clear indication of inpropriety as a
verdict may not be inpeached by juror conduct which inheres in
the verdict. Johnson v. State, 593 So.2d 206, 210 (Fla. 1992).

% Evans would have this court find counsel ineffective because
counsel did not file witten request to interview Schuman based
upon her facial expressions/body |anguage. As the trial court
found at the tine, it would be inappropriate for the parties to
specul ate on facial expressions/novenents or to invade the
province of the jury on such nere specul ation. Counsel objected
to Schumann, and although additional pleadings could have been
filed, the decision not to file the docunents is within the w de
range of professional conduct, especially given the |ack of any
evidence that there was juror inpropriety or that there was
comuni cati on about non-record facts.
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decried in Arbelaez v. State, 775 So.2d 909 (Fla. 2000).

Further, there are no sworn allegations that Schuman read
anything inproper; there is only speculation as to what a body
novenment indicated and counsel’s unfounded fears voiced on the
record that soneone may have renenbered sonething she read 15
years before.®  Such is insufficient to require interviews,
t hus, Evans’ has not shown counsel’s deficiency. Under Reaves
v. State, 826 So.2d 932, 943 (Fla. 2002), Evans’ speculation is

insufficient to warrant juror interviews.®® In fact, Evans, as

5 Merely because counsel chose to speculate as to the negative
inference to be drawn from Schumann’s “look” does equate to
evi dence of m sconduct. The law is clear; the province of the
jury may not be invaded unless clear msconduct is alleged.
“[J]luror interviews are not perm ssible unless the noving party
has made sworn allegations that, if true, would require the
court to order a new trial because the alleged error was so
fundanental and prejudicial as to vitiate the entire proceeding.
Kearse v. State, 770 So.2d 1119, 1127 (Fla. 2000). Wi |l e
reading news articles about the case does not inhere in the
verdict, Baptist Hosp. of Mam, Inc. v. Mler, 579 So.2d 97
100 (Fla. 1991), the scope of that inquiry is within the court’s
sound discretion. Resolution of conflicting evidence is a
function of the court’s fact finding responsibilities which wll
not be overturned unless unsupported by the evidence. Marshall
v. State, 854 So.2d 1235, 1242 (Fla. 2003) (remanding for
limted evidentiary hearing to attenpt to obtain identity of
female juror who spoke to affiant and to interview juror and
conduct further inquiries “only if the court determ nes that
there is a reasonable probability of juror msconduct.”); United
State v. Ransey, 726 F.2d 601, 604 (10th Cir 1984) (recogni zing
before juror interview required, there nust be finding
all egation is not frivolous).

% A “jury inquiry is limted to allegations which involve an
overt prejudicial act or external influence, such as ..
prejudicial nonrecord evidence or an actual, express agreenent
between two or nore jurors to disregard their juror oaths and
instructions.” Reaves v. State, 826 So.2d 932 (Fla. 2002).
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the court determ ned, has not shown that counsel had anything
nore than speculation to offer as to what Schumann’s actions
meant, thus, he had no valid basis to seek interviews; he cannot
be faulted for not presenting what did not exist. Likew se, the
failure to put the request in witing follow ng the denial of an
oral motion is not deficient. The result of the proceedi ngs
woul d not have been different based on the existing evidence.
The information the defense “feared”, i.e., Schumann knew Evans’
killed his brother, was brought out during the penalty phase and
utilized by the defense as mtigation. Even had a notion been
filed, it wuld have been based on unfounded fears and
specul ation and denied as neritless as was done orally.>® See

Arbel aez, 775 So.2d at 916; Kearse, 770 So.2d at 1127-28. As

such, no prejudice can be shown under Strickl and. G ven the

overwhel m ng evidence of Evans’ guilt, Evans, 808 So.2d at 95-

99, the result of the guilt would not have been different, and

% Even if there was sone nerit to the speculation offered at
trial, the degree of msconduct, i.e., renmenbering sonething
read 15 years ago, there is nothing to support a suggestion such
was di scussed in deliberations. However, even if it were, the
degree of msconduct does not rise to the level of causing
prejudice as the death of Evans’ brother was before the jury.
“[El]ven where there is evidence of sone juror msconduct,
reversal is not required, per se, because ... “[i]n order to
authorize the setting aside of a verdict on account of
m sconduct of the jury, it nust appear that such m sconduct may
have had an influence upon the final result, and caused injury
to the conplaining party.” Janes v. State, 843 So.2d 933, 936-37
(Fla. 4th DCA 2003); State v. Rodgers, 347 So.2d 610(Fla. 1977).
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i kewi se, because the information canme out in the penalty phase,
t he sentencing recommendation i s not underm ned.
| SSUE VI

AN ADEQUATE CUMULATI VE ERROR ANALYSI S WAS CONDUCTD

Evans conplains the court failed to conduct an adequate
cunmul ative error analysis because, “in a conclusory fashion” the
court rejected the claim of cunmulative error.® (1B 96). The
conci seness of the court’s rejection of this claim based upon
the fact the individual <clains were either barred and/or
nmeritless does not underm ne confidence in the decision. Wier e
the clainms, as here, are legally insufficient, procedurally
barred, and/or neritless, there can be no cunulative error. See

Wke v. State, 813 So. 2d 12, 22 (Fla. 2002); Rose v. State, 774

So.2d 629, 635 n. 10 (Fla. 2000); Freeman v. State, 761 So.2d

1055 (Fla. 2000); Downs v. State, 740 So.2d 506, 509 (Fla.

1999); Melendez v. State, 718 So.2d 746, 749 (Fla. 1998);

Chandl er v. Dugger, 634 So.2d 1066 (Fla. 1994); Rivera v. State,

717 So.2d 477, n.1 (Fla. 1998).
| SSUE VI |

EVANS' COLLATERAL REVI EW WAS NOT RENDERED
UNCONSTI TUTI ONAL DUE TO DENI AL OF JURCR | NTERVI EV6

Evans cl ai ns hi s col | at eral counsel was r ender ed

% The court reasoned: “Based upon the denial of Clains | through
V, supra, the Court finds no cunulative procedural or
substantive errors affecting the fairness of Evans’ trial. See
Freeman v. State, 761 So.2d 1055 (Fla. 2000).” (PC-R 4 1126-27).
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ineffective as a result of the denial of juror interviews and he
suggests that Juror Taylor's interjection of herself into the
trial required an interview First, there is no claim of

i neffective assistance of collateral counsel. Lanbrix v. State,

698 So. 2d 247 (Fla. 1996); Pennsylvania v. Finley, 481 U S. 551

(1987); Murray v. Garratano, 492 US. 1 (1989) Second, this

Court has rejected repeatedly the challenge to the rule

prohibiting juror interviews absent a prina facie show ng of

juror m sconduct. Marshall v. State, 854 So.2d 1235, 1240-44

(Fla. 2003) (remanding for limted inquiry on juror m sconduct
upon finding affidavit reporting racial coments by jurors did

not inhere in verdict); Arbelaez v. State, 775 So. 2d 909, 920

(Fla. 2000) (affirmng denial of juror interviews as such were

nmere fishing expedition); Mann v. State, 770 So.2d 1158, 1160,

n.l1 (Fla. 2000) (finding challenge to juror interview issue

barred citing to Young v. State, 739 So.2d 553 (Fla. 1999)). Cf.

Glliam v. State, 582 So. 2d 610, 611 (Fla. 1991) (affirmng

denial of notion to conduct post-verdict interview of jurors
where defendant failed to make prima facie showing of
m sconduct). Further, the Florida Suprene Court has adopted
recently Florida Rule of Crimnal Procedure 3.575 which provides

for juror interviews if the pleading requirements are net.®%

®X |n adopting the rule, this Court stated: “In response to

concerns rai sed about the effect of the new provision on rule 4-
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Third, Juror Taylor’s comments were addressed under the claim of
i neffectiveness of guilt phase counsel (lssue Il, sub-claim 2)
bel ow, not on the instant grounds. The matter should be found

unpreserved. Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)

Nonet hel ess, given that Taylor’s comments were on the record
fromthe trial, Evans’ is tinme barred fromnmaking his claim and
has failed to satisfy the pleading requirenments of rule 3.575 or
Marshall. Relief nust be denied.

| SSUE VI I |

FLORI DA' S CAPI TAL SENTENCI NG |'S CONSTI TUTI ONAL

Evans clains R ng; Apprendi; and Jones v. United State, 526

U S. 227 (1999) establish the death penalty is unconstitutional
As the court found, a simlar claimwas raised and rejected on
direct appeal, thus rendering this matter barred and neritless
(PGR 4 1127-28). This Court should affirm

On direct appeal, Evans challenged the constitutionality of

his death penalty based upon Apprendi v. New Jersey, 120 S. C

2348 (2000) and Jones v. United State, 526 U. S. 227 (1999). The

claim was rejected. Evans, 808 So.2d at 110, n.10. Havi ng
raised this challenge earlier, Evans is barred fromraising it

in collateral review “|l ssues which either were or could have

3.5(d)(4), we have added a commentary . . . explaining that the
new procedure is not intended to abrogate the existing rule 4
3.5(d)(4) procedure.” Anendnents to Florida Rules of Crinnal
Procedure, 2004 W. 2248209, 2 (Fla. 2004) (footnotes omtted).
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been litigated at trial and wupon direct appeal are not

cogni zabl e through coll ateral attack." Muhammad v. State, 603

So.2d 488, 489 (Fla. 1992).
This Court has rejected consistently the clains Evans

rai ses. See Parker v. State, 904 So.2d 370 (Fla. 2005);

Whitfield v. State, 706 So.2d 1 (Fla. 1997); Hodges v. State,

885 So.2d 338 (Fla. 2004); Porter v. Crosby, 840 So.2d 981, 986

(Fla. 2003); Brown v. Mdwore, 800 So.2d 223 (Fla. 2001).
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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