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PRELI M NARY STATEMENT

This proceeding involves the appeal of the circuit
court's denial of M. Evan’s notion for post-conviction
relief. The notion was brought pursuant to Fla. R Crim
P. 3.851. The following synbols will be used to designate

references to the record in this appeal:

"R' -- record on appeal to this Court;
"PGR' -- record on instant 3.851 appeal to this Court
"Supp. PC-R. " -- supplenental record on instant 3.851

appeal to this Court.



REQUEST FOR ORAL ARGUNVENT

M. Evans has been sentenced to death. This Court has
not hesitated to allow oral argunment in other capital cases
in a simlar procedural posture. A full opportunity to air
the issues through oral argument would be nore than
appropriate in this case, given the seriousness of the
clainms involved and the stakes at issue. M. Evans, through
counsel, accordingly wurges that the Court permt oral

ar gunent .
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STATEMENT OF THE CASE AND FACTS

The Circuit Court for the Nineteenth Judicial Crcuit,
in and for Indian River County, Florida, entered the
judgnents of conviction and sentences of death at issue in
this case.

M. Evans’ first trial resulted in a hung jury (R
1798). The second trial ended in a mstrial during voir
dire (R 2117). In his third trial, M. Evans was found
guilty, as charged, of one count of first degree nurder in
the death of Alan Pfeiffer (R  4283).

The Vero Beach Police arrived at the victims trailer
in the early norning of March 23, 1991 after receiving a
conpl aint of loud nusic. The police discovered the body on
the living roomfloor. There were no signs of forced entry
or a struggle, but the trailer was in disarray. On the
kitchen table, the police found a torn wedding photo and
the victims life insurance policies, worth approxi mtely
$120, 000, each policy listing Connie as the beneficiary.
They al so discovered a nmarijuana roach in the living room
and a crack pipe and roach clip in the bedroom There was
lipstick on the roach in the living room but police did
not send it for DNA testing. A television, VCR and

cancorder were mssing fromthe trailer. Bl ack hi gh heel



shoes were found near the body. Geg HIIl testified at
trial that Connie Pfeiffer was wearing black spandex and
hi gh heel s on the night of the nurder.

Police did not speak to Connie until the next
af t er noon. Detective Elliot testified that Connie was
uncooperative throughout the entire investigation. Conni e
told Elliot she attended the fair with Evans, Wddell and
Thomas on the night of the nurder. Waddel |, Thomas and
Evans each gave this sane ali bi

After her husband's death, Connie noved from Vero
Beach and bought a horse farm near Ccala worth $120, 000
the sanme anobunt of the life insurance proceeds. Waddel |
testified that she did not receive anything of value for
the nmurder of Alan, but Waddell did acquire a taxi conpany
sone tinme after the nurder

Eventually, the case grew cold and was closed by
pol i ce. However, the Vero Beach Police reopened the case
in 1997, with Detective Daniel Cook focusing his
i nvestigation on Evans, Connie, Thomas and Waddell. Thomnas
gave a statenent to police about the nurder and agreed to
wear a wre and neet wth Wddell. Police arrested
Waddel I, who agreed to cooperate and provide a statenent
after police showed her the statement given by Thonas.

Based on the cooperation of Waddell and Thomas, police



arrested Connie and M. Evans for their involvenent in the
mur der .

The State’s theory at trial was that this was a

nmurder-for-hire involving M. Evans and three co-
conspirators: Sarah Thomas; Donna Waddell; and the victims
wife, Connie Pfeiffer. The State asserted that the

victims death occurred between 8:00 and 8:30 p.m At
trial, testinmony of M. Evans’ alleged involvenent in the
murder was provided entirely by Thomas, who was never
charged with any crime, and Waddell, who pled guilty to
second-degree nurder in exchange for a sworn statenent as
to her involvenent and her agreenent to testify. The
victims wife, Connie, did not testify at M. Evans’ trial
because she invoked her Fifth Arendnent rights. Connie was
convicted of first-degree nurder and received a |life
sent ence.

Leo Cordary, a neighbor of the victim was the only
witness to corroborate the State’'s timng of events.
Cordary testified that on March 23, 1991, the day of the
i ncident, he heard banging at the victims trailer during
the afternoon, but he could not see anything (R 3389).
Cordary heard further banging later that evening, followed
by gunshots (R 3390). He testified that he heard the

gunshots “around 8:00 o' clock"” (1d.). However, M. Cordary
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was admittedly drunk on that evening and had nade two prior
sworn statenments, one statenent indicating the shooting
occurred between 10:30 and 11:00 p.m and the other
i ndi cating the shots occurred around 6:30 p. m

At trial, Waddell testified that she, Connie, Thonas,
and M. Evans all agreed on a plan to kill Pfeiffer, and
that the four of them arranged the victinms trailer hone to
| ook like a robbery scene. Then, according to Waddell, she
and M. Evans went to her parents’ honme to steal a gun from
her father, after which Waddell, Evans and Thomas went to
test-fire the gun. After firing the gun, Waddell said that
she, Evans and Thomas returned to the trailer to discuss
the alibi with Connie, and that M. Evans said he was goi ng
to hide behind furniture and shoot the victimwhen he canme
into the trailer

Waddel | testified that she, Thomas and M. Evans went
to the fair that evening, but left the fair and got to the
victims trailer at dusk. Waddell and Thomas left M.
Evans at the trailer. Waddel | did not renenber whether
they returned to the fair after dropping M. Evans off at
the trailer, yet Thomas testified that they did return to
the fair at that tine.

Thomas testified that she and Waddel |l used quarters at

the fair to avoid having their hands stanped so it would
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not appear that they left the fair and returned I|ater.
Thomas al so said that she and Waddell stayed at the fair
for one to two hours before going back to the trailer.

During that sanme night, Alan’s girlfriend, Linda
Tustin, nmet with Alan at his workpl ace. Tustin saw that
Alan was agitated during a phone call wth his wfe,
Connie, and when Alan got off the phone, he told Tustin
that “his wife and her biker friends are going to clean him
out.” Alan left work for honme around 7:30 p.m -- a thirty
m nute drive.

The testinony of Waddell and Thomas is inconsistent in
many regards. Thomas testified that M. Evans never went
to the fair in the early evening hours. I nst ead, she
testified that Thomas and Waddell dropped M. Evans off at
the victims trailer before going to the fair. Waddel |
testified that M. Evans went to the fair with both wonen
before dropping himoff at the trailer.

Thormas testified that when she and Waddel |l first went
to the pickup spot to get Evans, he was not there, so they
drove around and parked at a gravel |ot. Thonmas said that
they did not see M. Evans, so they returned to the fair
and waited thirty to forty-five mnutes before returning to
the pickup spot to neet Evans around 10 or 11:00 p.m

Waddell testified that the two wonen drove around for a



long tinme and finally parked near the trailer park. When
Waddel I thought she heard a shot, the two wonen returned to
the pick-up spot where they found M. Evans. Waddel |
believed this to be between 8:30 and 9:00 p. m

Thomas said that she and Evans di sposed of the gun a
few days later in a canal near Yeehaw Junction. However
Waddel | testified that she, Thomas and Evans disposed of
the gun in a canal the night of the murder after firing off
the rest of the bullets.

The testinony of \Waddell and Thomas was also
inconsistent as to M. Evans’ alleged act of burning his
pants in a bathtub after the nurder. Waddel | testified
that this happened the next day and that she, Evans and
Thomas were present. However, Thomas said that she and
Evans tried to burn Evans’ pants after they got home from
Denny’ s.

Thomas also stated that shortly after the nurder,
Evans threw pieces of a cancorder taken from the victims
trailer in a dunpster. Waddell testified that all three of
them smashed a television taken from the trailer and that
Thomas and Evans di sposed of the pieces.

Thomas and Waddell both testified that upon returning
to the fair, Connie took her kids hone and returned to the

fair to pick up Waddell, Thomas and M. Evans and they went



to Denny’s. After Denny’s, Thomas and M. Evans returned
to their apartnent while Connie and Waddel | drove around.

After very heated deliberations, the jury convicted
M. Evans of first-degree nurder. At the penalty phase,
the defense presented |limted evidence of Evans’ troubled
chi | dhood, i ncl udi ng an i nci dent in whi ch Evans
accidentally shot his younger brother, Mitthew, while the
boys were playing. Trial counsel also presented evidence
t hrough two psychol ogists that M. Evans would adapt well
in prison. After the penalty-phase proceedings, the jury
voted nine to three in favor of death (R 4460). The
court followed the jury's reconmmendation and sentenced M.
Evans to death. (R 4524), finding two aggravating
factors: (1) The crinme was conmmtted for pecuniary gain,
and (2) the nmurder was conmtted in a cold, calculated, and
preneditated manner without any pretense of |egal or noral
justification (“CCP"). The only statutory mitigator found
was M. Evans’ age of nineteen when the nurder was
comm tted. The court additional ly f ound el even
nonstatutory mtigators giving themfromvery little weight
to noderate weight. (R 4524).

On direct appeal, the Florida Suprene Court affirned
t he convictions. Evans v. State, 808 So. 2d 92 (2001).

M. Evans tinely petitioned the United States Suprene Court



for certiorari. This petition was denied on October 15,
2002.

On Cctober 9, 2002, pursuant to Fla. R CimP. Rule
3.852, counsel for M. Evans tinely filed nunerous Demands
for Public Records from various state agencies involved in
this case. On January 6, 2003 the circuit court held a
hearing regarding agency objections to M. Evans’ Rule
3.852 Demands. On August 19, 2003, the circuit court heard
argunent pertaining to statutory exenptions clained by
various state agencies and reviewed the exenpt records for
excul patory information. At the August 19, 2003 hearing,
M. Evans was provided with additional public records by
the court after the court determned his entitlenent to the
redact ed records.

On Cctober 2, 2003, M. Evans tinely filed his Mtion
to Vacate Judgnents of Conviction and Sentence pursuant to
Fla. R Crim P. 3.851, wherein he alleged six clains for
relief, including several grounds under each claim The
Court granted an evidentiary hearing for claims |, Il
(excluding failure to object to serious msstatenents of
the law) and I11. An evidentiary hearing was denied for
claims IV, V and VI.

The lower court held an evidentiary hearing on

Novenber 8, 9 and 22, 2004. M. Evans called nunerous



Wi tnesses including M. Evans’ trial attorneys, alibi
wi tnesses, nental health experts and famly nenbers in
support of his postconviction clains including ineffective
assi stance of counsel at the guilt/innocence and penalty
phases of his trial.

On June 9, 2005, the circuit court issued an order in
M. Evans’ case denying his Rule 3.851 Mdtion. (PCR 1105-
28). M. Evans’ notion for rehearing was denied on July
16, 2005 (PCR 1143-44).

On May 18, 2005, just prior to the court’s denial of
releif, M. Evans filed a Demand for Additional Public
Records to the Ofice of the State Attorney requesting all
letter(s), email s, not es and/ or ot her forms  of
correspondence from Lawence M rman, Assi st ant State
Attorney, to defense wtnesses, Mirk Harllee, Assistant
Public Defender and D anond Litty, Public Defender,
witten and delivered between the date of the filing of the
Def endant’s Mdtion for Post-Conviction Relief and the date
of M. Evans’ evidentiary hearing. The State objected
claimng a work product exenption. On August 12, 2005, the
circuit court held a hearing, ultimately sustaining the
State’s objection and requiring that the docunent renmain

under seal.



Thereafter, M. Evans tinely filed his notice of

appeal . (PCR 1145-46).

SUMVARY OF THE ARGUMENTS

| . M. Evans did not receive a full and fair evidentiary
hearing due to the State’'s request to seal favorable
i npeachnent evidence and the |lower court’s denial of access
to public records. During the evidentiary hearing, the
State provided trial counsel with a witten docunent that

was purported to contain responses to questions or areas of
questioning by M. Evans counsel. As a result, M. Evans
did not a true adversarial testing of his clainms. Moreover,
it taints the findings of the trial court.

1. M. Evans received ineffective assistance of counsel
at the guilt phase of his capital trial. The case agai nst
M. Evans was circunstantial. There was no weapon, no
eyewtness and the State’'s key wtnesses were convicted
felons and co-defendants who escaped prosecution or
received a deal for their assistance. |npeachnment evidence
would have cast reasonabl e doubt on the already
contradictory testinony of Donna Waddell and Sarah Thomas.

Had trial counsel t horoughly investigated, prepar ed

presented alibi and inpeachnent wtnesses and adequately
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challenged the State’'s <case, there is nore than a
reasonabl e probability of a different outcone.

I1l. Counsel’s ineffectiveness was conmpounded by the
State’s wllful wthholding of relevant inpeachment and
excul patory evidence. Here, nmaterial inpeachnent evidence
was w thheld from counsel which directly attacked the
theory of the State’ s case. | npeachi ng the unindicted co-
defendant, the co-defendant and the only wtness placing
the timng of the shooting at the sane tine as testified to
by the co-defendants was key to the defense theory that M.
Evans did not commt this crine because he did not have the
opportunity. Because the state unreasonably failed to
disclose its existence, or defense counsel unreasonably
failed to discover it exculpatory evidence did not reach
the jury.

V. M. Evans received ineffective assistance of counsel at
the penalty phase of his capital trial in violation of his
rights as guaranteed by the fifth, sixth, eighth and
fourteenth anmendnents. There was abundant mitigation
available to present to the jury that defense counsel,
W thout tactic or strategy, failed to present. Tri al
counsel ignored M. Evans’ psychological history, the
effects of institutionalization on M. Evans and the effect

of the conplete | ack of supervision and abandonnent by both
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parents on M. Evans. Because counsel was ineffective, the
jury never heard M. Evans history of inadequate treatnent
t hroughout his hospitalizations, the fact that he was
ineffectively nedicated, he was raised in an inconsistent
and unstructured famly environnment and suffered from | ong
standi ng cognitive inpairnent.

V. Trial counsel was ineffective for failing to chall enge
Juror Schuman, a clearly wunqualified juror, for cause;
failing to reassert his challenge for cause against Juror
Conmbs, another unqualified juror; and failing to object to
the Court limting his ability to back strike nenbers of
the original petit jury. As a result, trial counsel
all oned unqualified Jurors Schuman and Conbs to renmain as
triers of fact in M. Evans’ case.

VI. Due to the sheer nunber and types of errors involved
in his trial, M. Evans did not receive the fundanentally
fair trial to which he was entitled under the Eighth and
Fourteenth Anendnents. The |lower court failed to conduct a
meani ngful cunul ative analysis of the post-trial evidence
in order to evaluate M. Evans’ cl ai ns.

VIl. Rule Regulating the Florida Bar 4-3.5(d)(4), which
prevents M. Evans from investigating any clains of jury
m sconduct or reliance on external influences that may be

i nherent in the jury's verdict, is unconstitutional. Here,
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where juror msconduct is present, the need to interview
jurors is of particular inportance. Because ethical rules
prohibit M. Evans’ |awers from interviewing jurors, M.
Evans has been denied the effective assistance of counsel
i n pursuing his postconviction renedies.

VI, M. Evans’ death sentence violates Ring v. Arizona,

122 S. C. 2428 (2002) because the jury was not required to
render a unaninobus recomendation and the aggravating
factors were not alleged in the indictnent.

ARGUVENT | - MR EVANS WAS DENI ED ACCESS TO PUBLI C RECORDS

AND A FULL AND FAI R EVI DENTI ARY HEARI NG DUE TO THE STATE' S
W THHOLDI NG OF MATERI AL | MPEACHVENT EVI DENCE.

It is a fundanental due process right that the playing
field be I evel when both parties present evidence in court.
That is the hallmark of Holland v. State, 503 So. 2d 1250
(Fla. 1987) wupon which this Court has repeatedly relied.
In this cause, during the evidentiary hearing and w thout
concern for the due process rights of M. Evans, the State
provided trial counsel with a witten docunent that was
purported to contain responses to questions or areas of
guestioning by M. Evans counsel. In essence, the State
was permtted to provide suggested answers. M. Evans was

deni ed access to that docunent. (PG R 210).
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At the evidentiary hearing M. Evans called his trial
attorneys, Mark Harlee and D anond Litty. During his
testinony, Mark Harllee mnade reference, during direct
exam nation, to witten comunication received by him from
the state attorney. In the case of State v. Kearse, Case
No. 910136-CFA, an evidentiary hearing was held on April
18-21, 2005, in the sane circuit as M. Evans case before
Judge G anca. During the course of that evidentiary
hearing it was discovered that a defense wtness, M.
Robert Udell, trial attorney for M. Kearse, had received a
24 page letter from Lawence Mrman sent to him prior to
the evidentiary hearing. That letter was sealed and the
issue is currently pending before this Court. After that
hearing, counsel for M. Evans confirned by phone with
defense witness Dianond Litty, penalty phase trial counsel
for M. Evans, that she had also received a witten
correspondence, directed to both her and Mark Harllee, from
Lawrence Mrman prior to M. Evans’ evidentiary hearing.
However, Ms. Litty, when asked, declined to provide a copy
of the letter to counsel.

As a result, M. Evans filed a Demand for Additional
Public Records to the Ofice of the State Attorney
requesting all letter(s), emails, notes and/or other forns

of correspondence from Lawence Mrnman, Assistant State
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Attorney, to defense wtnesses, Mark Harllee, Assistant
Public Defender and D anond Litty, Public Defender,
witten and delivered between the date of the filing of the
Def endant’s Mdtion for Post-Conviction Relief and the date
of M. Evans’ evidentiary hearing. The State objected
claimng a work product exenmption. The trial court held a
hearing, wultimtely sustaining the State's objection and
requiring that the docunent renmai n under seal.

Under Fla. Stat. Sec. 119.07(1)(1), a public record
prepared by an agency attorney which reflects a nental
i npression, conclusion, litigation strategy, or |egal
theory of the attorney, and which was prepared excl usively
for litigation, is exenpt from disclosure as attorney work
pr oduct . The letter received by M. Harlee and Ms. Litty
is not privileged “work product.” The letter was prepared
by the State with the know edge that M. Evans would be
calling both M. Harllee and Ms. Litty to testify at the
evidentiary hearing, and to prepare both for their
testi nony. M. Harllee and Ms. Litty ae neither public
enpl oyees of the sane agency as the prosecutor, officers of
the State Attorney, nor attorneys “consulted” by an agency
att or ney. Nor are either M. Harllee or M. Litty a
“party” to this [litigation. They were two of many

witnesses <called by the Defendant to testify in a
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post convi ction proceedi ng. Gven the circuit court’s
ruling, the State would be free to wite lengthy letters to
every potential defense witness regarding their anticipated
testinmony, and the defense would not be entitled to know
what the State had said in preparing the defense w tnesses
to testify.

Even assum ng, arguendo, that the letters were
privileged, by disclosing the Iletters to M. Evans’
W tnesses, who were not a party to this litigation, the
State waived that privilege. If the public record is

rel eased to another public enployee or officer of the sane

agency or any person consulted by the agency attorney, that

exenption is not waived. Fla. Stat. Sec. 119.07(1)(2)
(emphasi s added). However, disclosure to others who are not
party to the litigation nmy waive the work product
privil ege.

Furthernore, some docunents contained within an agency
attorney’'s files are non-exenpt public records that are
subject to public inspection.® Wile information regarding
the opinion of an attorney nmay be exenpt from disclosure as

privileged work product, information regarding facts is

! See Pietri v. State, 885 So. 2d 245 (Fla. 2004); State v.
Kokal, 562 So. 2d 324 (Fla. 1990); Shevin v. Byron,
Harl ess, Schaffer, Reid & Associates, Inc., 379 So. 2d 633
(Fla. 1980).
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not . In addition, where the material contains mxed fact
and opinion work product, the “fact” work product. (i.e.,
factual information which pertains to the case and is
prepared or gathered in connection therewith) is subject to
di scl osure. State v. Rabin, 495 So. 2d 257 (Fla. 39 DCA
1986); \Wealton v. Marshall, 631 So. 2d 323 (Fla. 4" DCA
1994).

The requested records are relevant to the subject
matter of the M. Evans’ post-conviction proceeding and are
reasonably calculated to lead to the discovery of
adm ssible evidence in that such records contain, or,
through further investigation, will lead to the discovery
of evidence that M. Evans' did not receive his right to a
full and fair evidentiary hearing. Specifically, M.
Evans’ believes that the letter sent by prosecutor M rnman
to defense counsel went beyond nere w tness preparation.
In fact, M. Harlee testified that while on the wtness
stand he had “sonme work product of the state attorney who
prepared sone responses to things he anticipated would be
asked of nme” (PG R 210)(enphasis added).

The effect of this was to deprive M. Evans of a true
adversarial testing of his clains. Mreover, it taints the
findings of the trial court so that no deference can be

given to those findings where there was not a fair
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presentation of M. Evans case. In essence, M. Evans was
deprived of a full and fair post-conviction proceeding
where he was denied the ability to challenge the State's
i nvol venent with or influence on the testinony of his trial
counsel . Holland v. State, 503 So. 2d 1250 (Fla. 1987);
Easter v. Endell, 37 F.3d 1343 (8" Cir. 1994). M. Evans
is entitled to the docunent and a full and fair evidentiary
heari ng.
ARGUMENT |1 - MR EVANS RECEI VED | NEFFECTI VE ASSI TANCE OF
COUNSEL AT THE GUI LT PHASE OF H S CAPI TAL TRIAL I N

VI OLATION OF H S RI GHTS AS GUARANTEED BY THE FI FTH, S| XTH,
El GHTH AND FOURTEENTH AMENDMENTS.

The |l ower court’s order denying M. Evans’ Rule 3.851
Motion is replete with findings that trial counsel’s
actions or inactions were based on strategic decisions.
However, deeming a decision as strategic is not the end of
the | egal analysis. Rather, an attorney’ s performance nust
be reasonable wunder the prevailing professional nornms,
considering all of the circunstances, and viewed from the
attorney’s perspective at the tinme of trial. See
Strickland v. Washington, 466 U S. 669 (1984); Downs V.
State, 453 So. 2d 1102 (Fla. 1984). Al though there is a
strong presunption of reasonabl eness that nust be overcone,

and strategic or tactical decisions by counsel nade after a
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t horough investigation are wvirtually unchall engeabl e,
“patently unreasonable decisions, while they nmay be
characterized as tactical, are not imune”. Li ght .
State, 796 So. 2d at 616 (Fla. 2" DCA 2001). The trial
court accepted trial counsel’s assertions of strategy
despite contradictory evi dence in t he trial and
postconviction record. The lower court’s findings are not
supported by conpetent and substantial evi dence.
Failure to Present Evidence

The State’s theory at trial was contingent on the
victims death occurring between 8:00 and 8:30 p.m In
support of this theory the State presented Leo Cordary,
Sarah Thomas and Donna Waddel |. Additionally, the State
argued that this was a nmurder for hire and M. Evans was to
receive cash froma life insurance policy, a television and
a cancorder for shooting the Alan Pfeiffer (R 3119). This
was supported by only the testinony of Sarah Thonmas and
Donna \Waddel |

Leo Cordary lived in the trailer next to the victims.
According to Leo Cordary, the victimis wife nnie Pfeiffer
approached him approximtely eight weeks prior to the
victims death asking if he knew anyone who could “take
care of” her husband(R 3386-87). He then testified that

on March 23, 1991, the day of the incident, he heard
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banging at the victinis trailer during the afternoon, but
he could not see anything (R 3389). Cordary heard further
bangi ng | ater that evening, followed by gunshots (R 3390).
He testified that he heard the gunshots “around 8:00
o' clock™ (1d.).

Leo Cordary’s testinony coincides with the testinony
of Sarah Thomas and Donna Waddell . According to Donna
Waddel I, she, Paul and Sarah initially went to the fair
where they saw Connie Pfeiffer, Geg H Il and Connie's
children (R 3826). Donna testified that she, Paul and
Sarah did not stay long (ld.), leaving the fair at *“dusk”
(R 3827). Donna clearly stated twice that it was not dark
yet (1d.). After leaving the fair, they drove to the
victims trailer and dropped off Paul (R 3828). Donna
stated she and Sarah left the trailer, but could not
remenber if they went back to the fair (R 3831, 3833).
After driving around for an anmpunt of tinme she could not
remenber, she heard what she thought to be gunshots and
returned to the designated pick-up spot (R 3834). Donna
clainms that Paul was at the pick-up spot when they arrived
(R 3835). Although Donna could not intially renmenber what
time they nmet Paul at the pick-up spot, she finally agreed

that it was between 8:30 and 9:00 p.m (R 3897).

20



Donna further testified regarding the itenms they
received for commtting the crine. She specifically
recalled receiving a television, VCR and cantorder.
However, she stated that she, Paul and Sarah smashed the
tel evision and Paul and Sarah took the pieces (R 3847).
She does not know what happened to the broken television
pi eces, nor did she ever see the cantorder again (R 3848).
Conveniently, the police never found these itens to verify
Donna’s story.

Al t hough Sarah Thomas’ testinony and statenments are
very inconsistent, not only between statenents, but also
with Donna Waddell’s testinobny, Sarah’s tineline puts Pau
at the trailer at approximately 6:30 p.m, or at dusk.
Further, Sarah’s time line puts all three, Paul, Sarah and
Donna, back at the fair between 10: 00 and 11:00.

The defense theory very clearly was that Paul Evans
could not have commtted this crinme. Paul Evans did not
have the opportunity and given the timng asserted by the
State, it was not possible for M. Evans to be at the fair,

travel to the trailer, shoot the victimand nmake it back to

the fair. In opening argunent, trial counsel stressed to
the jury:
Because what the evidence will show is that Donna

and Sarah give conpletely different stories as to
what happened that night. So it’s inportant to
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listen to their details. Wwo was in the cars

before the fair? Wen did they drop Paul off at

the trailer? Wen did they go back to the

trailer? \Were did they pick himup? D d Paul

go to the fair that night? Did he go twce?

Where did they go after they picked himup? And

what you' Il hear are two dianetrically opposed

stories.

(R 3128-29) (enphasi s added). Further, the defense argued
that the victim A an Pfeiffer, was not at the trailer when
the State said he was killed by M. Evans, between 8:00 and
8:30 p.m (R 3127). Finally, the defense enphasized that
there was no notive for M. Evans to kill Alan Pfeiffer, no
evi dence of any paynent to M. Evans and not evidence of a
tel evision or cancorder (R 3131-32).

M. Evans has proved that nunerous w tnesses were
available to testify who would have cast reasonable doubt
on the State’s theory at trial, not only the tinme of death,
but M. Evans' alleged notivation as well. These w tnesses
supported the defense theory that M. Evans could not have
committed this «crime because he did not have the
opportunity. Further, the wtnesses corroborated trial
counsel’s argunment that M. Evans received no paynent for
the alleged crine and no television or cancorder. Tri al
counsel knew of these witnesses, but failed to adequately

interview and prepare these witnesses and for no strategic

reason failed to call themto testify on M. Evans behal f.
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M. Evans’ trial counsel, Mark Harllee, testified that
he utilized two investigators for M. Evans case. Sandy
Warner is the only investigator enployed at the public
defender’s office. The Public Defender’s O fice al so uses
a private investigative firm I nvestigative  Support
Speci alists, Inc., when court-appointed, (PGR 215). M.
Brandon Perron, the head of that firm began working on M.
Evans’ case around April, 1998. (PC-R 217). M. Harllee
testified that he had asked M. Perron several things when
M. Perron first becanme involved in the case, including
| ocating and interviewing various wtnesses (PC-R 217-
219). M. Perron’s investigation was limted to primarily
finding and interviewng potential alibi wtnesses, and
therefore his investigation was for the guilt phase only
(PG R 219-220).

According to Harllee, included in Perron’s bill for
services were the location of and interview of Jesus Cruz
on 9/14/98 (PC-R 219) and of Jose Mejia on 1/7/99 (PC-R
220). M. Harllee referred to Perron’s investigative
report regarding Jesus Cruz and Jose Mjia s statenents
that they heard firecracker type noises (gun shots) around
10: 00 - 10:30 pmon the night of the hom cide, as the basis

for M. Harllee having the nmen subpoenaed for trial (PC-R
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222-223). However, he did not call themto testify for
M. Evans (PG R 225).

Jesus Cruz testified at the evidentiary hearing.? M.
Cruz stated that he has lived at Ctrus Park Village for
about 15 years and was living there in 1991 at the tine
when his nei ghbor was shot and killed (PC-R 410). He had
one roommate, Jose Mejia, at the tinme (PGR 410-411). M.
Cruz said that he had been honme that evening watching a
novie and admitted he and M. Mejia were drinking and that
he considered hinmself to have been drunk (1d.). However
he did renmenber the novie was called “Lonbada” and he
remenbered going out to rent the novie and returning back
about 6 or 7 p.m (PC-R 411). He testified that he
remenbered hearing gunshots between 9:30 and 10:00 p.m
that evening and that he had given that information to
detectives who had questioned him later (PCR 411-412).
M. Cruz did not renenber speaking to any attorneys from
the public defender’s office (Id.). Al though M. Cruz
acknowl edged having a head injury which he thought had an
effect on his nenory, on re-direct examnation, M. Cruz
was adamant that he renmenbered hearing gunshots between

9:30 and 10: 00 even though he was drinking, stating: *“Yes.

21t is inportant to note that M. Cruz testified through a
Spanish interpreter due to his lack of command of the
Engl i sh | anguage.
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| repeat nyself. | do renenber it, but | was drunk and al
| can tell you is what | heard and that’s it” (PGR 416).
M. Harllee admtted that he had no personal contact
with Cruz or Mejia at all prior to the trial (PC-R 225).
Al t hough he couldn’t renmenber nmuch, he did recall having a
conversation with one or both of themin the hallway during
the trial (he thought it was only one of them but couldn't
remenber which one he spoke with) (PC-R 224-225). M.
Harllee recalled having sonmeone acting as an interpreter
but couldn’t recall whom that person was (PC-R 226). He
couldn't attest to the quality of the interpretation (PC-R
227) . He also didn't renenber if he had Cruz or Mjia
review any of their prior statements and couldn’t renmenber
trying to refresh their recollection before deciding not to
use them as wtnesses (PC-R 225). However, due to the
fact that one of them allegedly stated, in Spanish, through
an unknown interpreter, that he/they couldn’'t give a tine
as to when they heard the firecracker sound because of
intoxication, M. Harllee testified that he “nade a
strategic decision not to call them as wtnesses” (PC-R
225) . The trial court relied on this statement by Harl ee
and concluded that the strategy decision was reasonable.
The court’s conclusion is contradicted by the record from

the evidentiary hearing and the trial. The trial court did
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not address the fact that M. Harllee’'s only contact with
these witnesses was in the hallway at trial, despite having
subpoenaed both nmen to testify and despite having a
menor andum from his investigator which was favorable to the
def ense theory.

M. Harllee' s decision is unreasonable in [ight of the
consistency of Cruz and Mejia s statenents with each other
as well as over tine. |In fact, M. Harllee had a nmeno from
his investigator indicating both nmen did recall what tine
they heard the gunshots. Furthernore, his decision is
unreasonable given that the state’'s key wtness, Leo
Cordary, was also admttedly intoxicated. Finally, the
fact that Harllee met with themin the hallway at trial is
conpletely ineffective. Had he met with them prior to
trial, adequately interviewed both nen, and reviewed their
prior statements, both Cruz and Mejia® would have testified

t hat they heard shots between 9:30 and 10: 00 p. m

3Jose Mejia did not testify at the evidentiary hearing
because he was unavail abl e. Trial counsel proffered his
affidavit into the record (PC-R 418-19). M. Mjias
affidavit indicated he was unavail able because he was
noving to Colunbia on Cctober 20, 2004 and had no i mmedi ate
plans for return. M. Mjia further indicated, consistent
with his original report to police, that on the night Al an
Pfeiffer was killed he heard gunshots between 9:30 p.m and
9:45 p. m Mejia confirnmed that his original police report
woul d be accurate.

26



M. Harllee did remenber a possible wtness naned
Wl liam Lynch, and upon refreshing his nenory from a Vero
Beach police report (3-26-91). M. Lynch would have
testified he and his wife returned hone from dinner and
heard 2-3 gunshots at around 10:30 p.m (PGR 254). M.
Harllee did not renmenber if that police report had been
provided to himin discovery, but did renenber that he was
not able to locate either M. Lynch or his wife.* However,
upon review of M. Perron’s bill for services, M. Harllee
didn't see any billing entries for attenpts to |ocate M.
or Ms. Lynch (PGR 258). The trial court failed to
address this testinony entirely.

Leo Cordary is the only witness who heard gunshots at
8:00 p.m Trial counsel argued that Leo Cordary’s
testinony about the tinme of the gunshots was not reliable
(R 4143), yet he presented no testinony to refute Cordary.
Cruz, Meija and M. Lynch set the shooting of Alan Pfeiffer
much later in the evening and provided the testinony to
support counsel’s argunment. Both the State and the defense
ignored the nunmerous w tnesses whose statenents set the

shooting of Alan Pfeiffer nmuch later in the evening. There

* O course, although M. Lynch is now deceased, post-
conviction counsel was able to locate his famly years
after the fact. M. Evans admtted into evidence the
police report and death certificate of M. Lynch - show ng
he died in 2000. (PC-R 258).
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are no other wtnesses who heard shots between 7:30 and
8:00 p.m and interestingly, the timng of the gunshots
provided by the wtnesses presented at the evidentiary
hearing are simlar.

Nunmerous alibi witnesses were al so available, yet were
not presented by M. Harll ee. M. Harllee remenbered a
potential w tness naned Rosa Hi ghtower, and renenbered that
she would testify that she had seen M. Evans at the
Fireman’s Fair around 6:30 pm (PG R 229-231). He deci ded
her testinony was weak, not really providing an alibi and
therefore he decided not to call her so as not to |ose the
“sandwi ch” in closing argunment (PG R 230). Upon further
guestioning, M. Harllee also remenbered that M. Hi ghtower
had seen M. Evans another time at the fair (PCGR 233).
Contrary to the trial court’s finding that Harllee did not
know that Ms. Hi ghtower saw M. Evans a second tinme, he
acknow edged that he did renmenber that information. Rosa
Hi ghtower confirned this information at the evidentiary
heari ng.

Ms. Hightower testified that she renmenbered going to
the Fireman’s Fair in March of 1991, and had first seen M.
Evans at the fair at approximately 6:30 p.m - that he
greeted her and walked around with her for about 15-20

m nutes (PG R 400-403). She said she left the fair around

28



9:00 — 9:30 p.m, and that she had again seen M. Evans at
the fair about 45 mnutes before she left, i.e. around
8:15-8:45 p.m (PG R 403-404).

She had been subpoenaed to testify in M. Evans’ tria
in 1999, and had been contacted by a fermale investigator
who only told her she woul d be subpoenaed for the trial but
didn't tell her what it was about (PG R 404). She
believed the investigator was for the defense (PC-R 405).
Ms. H ghtower testified that she told the defense
i nvestigator not only that she had seen M. Evans early in
the evening, but that she had left the fair around 9:00
p.m — 9:30 p.m, and had seen M. Evans again about a half
an hour to 45 mnutes before she left (PC-R 403). Al though
she had been subpoenaed to testify, and did cone to the
court house pursuant to the subpoena, she never entered the
courtroom and nobody came and talked to her (PG R 404)
She didn't know why she wasn't called to testify, and did
not recall ever neeting an attorney for M. Evans (1d.).
Trial counsel made the effort to subpoena this w tness, but
decided to dism ss her wthout even speaking to her. Thi s
decision ignored the fact that she did provide an alibi
even in the later hours of the evening.

Yet another potential guilt phase wtness, Tony

Koval eski, was available and would have testified that he
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and M. Evans were together at the fair for about one hour,
starting around dusk (PC-R  262-263). In fact, M.
Koval eski testified that he renenbered arriving at the Vero
Beach Firefighter’s fair in March 1991 at dusk (PC-R 453).°
Upon arriving at the fair, he net up with M. Evans (1d.).
M. Koval eski confirnmed that M. Evans stayed with him and
his son for approximately an hour and a half to two hours
(rd.). Again on cross-exan nation, M. Koval eski
reiterated that he was with M. Evans from approximately 6
p.m to 8 pm or 6 p.m to 7:30 p.m® Therefore, if M.
Evans stayed with M. Kovaleski until 7:30 p.m, at the
earliest, M. Evans could not have killed Alan Pfeiffer.
Wtnesses at trial testified that the trailer park was
approxi mately twenty mnutes from the trailer (R 3756).
G ven Koval eski’s testinmony, M. Evans could not have been
at the trailer by approxinmately 8:00 p.m, in advance of
the victimarriving hone.

M. Harllee agreed that this testinmony would have
contradicted testinony by Donna Waddell and Sarah Thomas

(PG R 263). For exanple, Sarah Thomas testified at trial

> Wile the trial court’s order indicates that sunset was at
6:43 p.m on the night in question, this is incorrect.
According to questions posed by trial counsel at trial,
sunset that evening occurred at 6:34 p.m (R 3751).

® Interestingly, M. Kovaleski did not ever see Paul Evans
wi th Donna Waddel | or Sarah Thonas.
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that M. Evans never went to the fair during the early
eveni ng hour. Rat her, she and Donna Waddell dropped M.
Evans off at the trailer where he waited an hour to an hour
and a half for the victim (R 3682-83; 3692). Duri ng
cross-exam nation at trial, Thomas reiterated that M.
Evans was dropped off at the trailer around sunset and
only Waddell and Thomas went to the fair (R 3752-53).
Sarah Thomas testified that she “definitely did not go to
the fair at first wth Paul,” yet, two disinterested
W t nesses who have now testified at the evidentiary hearing
saw himthere at dusk.

However, M. Harllee decided that M. Koval eski was
not a credible witness due to his deneanor, the fact that
he has prior felony convictions and that he was in jail at
the tinme of the trial (1d.). However, he agreed that if
this witness were to be inpeached by wuse of prior
convictions, that would only allow testinony about the
nunmber of convictions and not their substance (PG R 264-
265). M. Harllee discounts the fact that the State' s key
w tness, Cordary, also had a prior felony record and was in
jail at the tinme of trial.

A third witness, Christopher Evers, recalled seeing
M. Evans at the fair on March 23, 1991. M. Harllee did

not think that he had ever spoken with potential trial
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witness, Chris Evers, the son of Connie Pfeiffer. He also
did not see any reference to Chris Evers on the bill from
his investigator, therefore, did not think that he had
asked his investigator to interview Chris Evers at the tine
of M. Evans’ trial (PGR 324). Trial counsel should have
been alerted to the inportance of speaking to M. Evers due
to the fact that his fingerprint was found on a glass in
the victims trailer although he didn't live there and was
forbidden to visit the trailer.

M. Evers testified that he was driven to the fair by
Donna Waddell and his nother, Connie Pfeiffer (PGR 429-
430). Donna Waddel | dropped off M. Evers, his brother and
his nmother at the fair, but she never came into the fair
(T. 240). M. Evers believed they stayed at the fair &
| east until after dark and estinmated that he left the fair
around 7:00 p.m or 800 pm \Wile inside the fair, M.
Evers, his nother and brother net a group of people (1d.).
Both of these statenments are consistent with his deposition
given in his nother’s case. See State’s Exhibit 3 for
identification (Supp. PC-R 366-67;, 374). The group
included “M. Evans, a guy with blonde hair, [and] a |ady”
(T. 241). M. Evers reiterated that Donna Waddell never
came into the fair, instead the group exited the fair and

Waddell was waiting in the parking lot (PC-R 431-433).
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Waddel |, along with M. Evers’ nother, Connie, drove M.
Evers and his brother home (PGR 432). This is |ikew se
consistent with his previous deposition (Supp. PGR 369).
The trial court’s conclusory finding that M. Evans
failed to show that M. Evers testinony would have changed
the outcone of the proceeding, ignores M. Evans argunent
bel ow. M. Evans denonstrated that M. Evers testinony is
significant for several reasons. First, he puts M. Evans
at the fair between 7:00 and 8:00 p.m Second, M. Evers
testinony directly <contradicts the testinony of Donna
Waddel |, M. Evans co-defendant.’ Waddel | specifically
mai ntained that after she and Sarah Thonas picked up M.
Evans, after allegedly killing Alan Pfieffer, they returned
to the fair, net up with Connie and gave her the car keys
to the rental car (R 3839). Waddel | testified at tria
that Connie took her kids home in the rental car and
Waddel |, Thomas and M. Evans stayed at the fair with no
transportation (R 3840). According to M. Evers, this is
unt r ue. Contrary to the circuit court’s characterization
of M. Evers as an alibi witness, M. Evers also provided

evi dence that Donna Waddell was untruthful.

" This is only one of nmany contradictions wthin M.
Waddel | s police statenments and trial testinony.
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Furthernore, the testinony provided by Christopher
Evers, shows that Connie Pfeiffer and Donna Wddell were
together with the car during the timng of the shooting
provided by w tnesses Cruz, Mejia and the Lynches. G eg
Hll's testinony at trial also supports the fact that
Pfeiffer and Waddell had the opportunity to return to the
Pfeiffer trailer and shoot Alan Pfeiffer. HIll testified
that when he left the fair, Connie “seened to be fine” (R
3665) . Later, when she came to his hone at approxi mately
10:30 p.m, she was sweating, nervous and shaking (Id.).
Donna and Connie had the opportunity to commit this crine
while M. Evans was at the fair. The wi tnesses that
testified at the evidentiary hearing confirmthat M. Evans
was at the fair, at a mnimm from dusk until 8:15 p.m?
and did not |leave with Donna and Connie when they left to
t ake Connie’s kids hone.

Evi dence that the timng of the shooting occurred nuch
|ater than the state asserted, coupled with M. Evans ali bi
wi t nesses, woul d have cast a reasonable doubt with the jury
and i npeached the State’'s key w tnesses, yet trial counsel

unreasonably failed to present any of this information.

8 This time frane is based on Koval eski’s testinony that he
stayed with M. Evans at least until 7:30 p.m, Evers
testinony that he saw M. Evans approximately 8:00 p.m and
H ghtower’s testinony that she saw M. Evans between 8:15
and 8:45 p. m
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Paul Evans did not have the opportunity and given the
timng asserted by the State, it was not possible for M.
Evans to be at the fair, travel to the trailer, shoot the
victim and nmake it back to the fair. Defense counsel even
argued in closing that Connie Pfeiffer was directly
responsible for her husband’s death. The jury was not
provided with any evidence to support this theory.® In
fact, because the defense failed to investigate and call
these witnesses regarding the timng of the victinms death
and M. Evans alibi, the State was able to argue to the
jury that no one heard shots after 9:30 p.m and that no
one else had the opportunity to commt the nurder (R
4205). This sinply was not true.

In addition, trial counsel argued that Leo Cordary’s
testinony about the tinme of the gunshots was not reliable
(R 4143), yet he presented no testinony to refute Cordary.
Concerning his know edge and nenory about State’'s wtness
Leo Cordary, V. Harllee recalled that M. Cor dary
testified to hearing gunshots being fired between 8:00 and

8:30 p.m (PCR 251-252).10 Upon review of the trial

® The state highlights the lack of alibi evidence during
closing argunent stating: “This is the tinme the defendant
says he’s at the fair. He doesn’t give us any testinony in
that regard” (R 4224).

0 M. Cordary in fact testified that he heard shots at 8:00
pm (R 3390).
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transcript, M. Harllee also renmenbered that M. Cordary
had been arrested for a felony violation of probation the
day before M. Evans’ trial, and was in the jail at the
time he testified at M. Evans’ trial (PC-R 245). He
agreed that on violations of (felony) probation, the
def endants are comonly held wi thout bond (1d.).

VWhat M. Harllee didn't know is that M. Cordary,
wi t hout objection fromthe state, was permtted to bond out
on his violation of probation charge (See Connie Pfeiffer
Trial Record [CP-R] 2011-2017). In fact, Assistant State
Attorney, N kki Robinson, assisted in facilitating an
energency bond hearing on a Friday afternoon. There was no
bond reduction investigation and no objection to the
setting of bond by the State (CP-R 2016-17).1%

M. Harllee testified that he was never nade aware
t hat pr osecut or Ni kKi Robi nson was trying to rmake
arrangenents to have M. Cordary bonded out - but had he
known, he absolutely would have used that information for
cross-exam nation of M. Cordary (PG R 245-246), agreeing

t hat :

1 A copy of the excerpt of the bond hearing was admitted at
the evidentiary hearing as defense exhibit 8. The excer pt
of the hearing actually reflects that Assistant State
Attorney Chris Taylor was present at the hearing.
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. | believe M. Cordary, in a disinterested
position, was the only one to put the shots at

that time (PG R 252).

Thus, by counsel’s own testinony, inpeaching Cordary was
key. The State’s wi thholding of this inpeachnent evidence
(See Argunent IIl, infra), coupled with trial counsel’s
failure to call the wtnesses from the trailer park and
alibi wtnesses from the fair, left the jury wthout any
evidence to support the defense theory that M. Evans had
no opportunity to commt this crine.

Li kewi se, M. Evans had no notive for commtting this
crime. At the evidentiary hearing, M. Evans presented the
testinmony of M ndy MCormack. Ms. MCorm ck becanehas
lived in Vero Beach for about 25 years and had known Conni e
Pfeiffer, having met her through a nmutual friend (PC-R
438) . Ms. McCorm ck becane friendly with Connie Pfeiffer
about two weeks after the death of Alan Pfeiffer and was
friendly with her for about five or six nmonths (PC-R 439).

During this time, M. MCormck acconpanied Connie
Pfeiffer to her storage unit to get some of her personal
items (PC-R  441). Wiile at the storage wunit, M.
McCorm ck noticed that Connie Pfeiffer had stored a nice
TV, a stereo and a black case containing a canctorder. M.
asked Connie Pfeiffer why she didn't have those things in

her apartnent, and she renmenbered Connie telling her it was
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because she didn’'t want them to get stolen (1d.). MVs.
McCormick testified that several tinmes she told the police
about going to the storage unit, and in fact was taken by
the police to Curtis Mathis®® to point out the items that
she had seen in the storage unit (1d.).

Upon reviewing the MCorm ck defense deposition, M
Harllee said Ms. MCormck told him about going to a
war ehouse with Connie Pfeiffer where she observed a TV and
cancorder being stored by Pfeiffer (PC-R  237). M .
Harl |l ee agreed that during the trial the State had all eged
that part of the payoff to M. Evans included a TV and
cancorder. (ld.). However, he didn't call M. MCormck as
a defense w tness because he felt her testinony was non-
specific with regard to the timng of seeing the itens and
t he description of the items (PC-R 238-239).

M. Harllee didn't follow-up with questions as to the
time frame of when Ms. McCormick saw the itens in storage
and didn’t send any investigators to ook into the storage
facility for those items (PGR 239). M. Harllee did
remenber State’'s w tness, Sarah Thomas, testifying that the
cancorder was broken up into pieces and M. Thonas and

Donna Waddel|’s testinony that those itens were di sposed of

12 The victimhad been enployed at Curtis Mathis, which is a
store where el ectronic equi pnment is sold.
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at different places (PG R 240). M. Harl ee acknow edged
that McCorm ck’s testinmony “may have negated sonewhat the
all egation of a payoff with these good” (PC-R 241).%° It
certainly would have created doubt in the mnds of the jury
and contradicted the testinony of Thomas and Waddell.
However, he did admt that had he followed up with further
questioning during the McCorm ck deposition, he could have
at least had nore information regarding the aggravator of
pecuniary gain (1d.).

Ms. MCormck also testified about another incident
that occurred while she was alone with Connie Pfeiffer.
Connie nmet a man who gave her a package described by M.
McCorm ck as a brown manila envelope — pretty thick and a
little heavy (PG R 442). Later that evening Ms. MCorm ck
and Connie Pfeiffer drove to the river and Connie threw the
package in the river. Connie stated she was getting rid of
old nmenories (1d.). This, too, was told to the police
during their i nvestigation. V5. McCorm ck  further
testified that, from her description, the police nade a
sketch of the man who had given Connie Pfeiffer the package

(PG R 442-443).

13 M. Harllee had to concede that he did not “get the
specifics as to the brand nanes ..nor the tine frame of when
this occurred” (PC-R 240).
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M. Harllee had no nenory at all of seeing a statenent
taken of Mndy McCormck by the State, (PC-R 242), or that
Ms. McCormck said a package had been delivered to Connie
Pfeiffer, or that there was a sketch made of an individua
who was delivering packages to Ms. Pfeiffer (PC-R 241)
However, he did agree that had he known anything about the
package, he would have had his investigator find out
further information, and would have asked M. MCorm ck
about it in his deposition of her, (PC-R 243), and would
have followed up on it as part of his investigation (PC-R
244) .

The trial court concluded that M. Evans had not net
the burden of showing how failure to present MCormck’s
testinmony prejudiced the outconme of trial. The case
against M. Evans was circunstantial. There was no weapon
no eyewitness and the State’'s key witnesses were convicted
felons and co-defendants who escaped prosecution or
received a deal for their assistance. | npeachnent
evidence, like that offered by M ndy MCorm ck, would have
cast reasonabl e doubt on the already contradictory
testinony of Donna Waddell and Sarah Thonas. Were the
defense argued that the State had no proof of a canctorder
or a television (R 3132), but provided no evidence to show

that Connie Pfeiffer remained in possession of such itens,
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the jury was left to believe the testinony of Thonmas and

Waddel | . The two witnesses with the nost to gain, Thonas
and Waddel I, put these itens in M. Evans possessi on.
Further, the trial court failed to review the

testinony fromthe evidentiary hearing wtnesses as a whole
or in conjunction with the trial record. Unfortunately,
the I ower court conducted no neani ngful cunul ative analysis
of the overwhel ming evidence in this record. Rat her, the
court sinply concluded that individually M. Evers
testinony would not have nmade a difference and M.
McCorm ck’s testinony would not have nmade a difference in
t he outcone.

Counsel's highest duty is the duty to investigate and
prepare. See, e.g., R Regulating Fla. Bar 41.1. \Were,
as here, counsel unreasonably fails to investigate and
prepare, the defendant is denied a fair adversarial testing
process and the proceedings' results are rendered
unrel i abl e. See, e.g., Kimelman v. Morrison, 477 U.S.
365, 384-88 (1986) (failure to request discovery based on
m staken belief state obliged to hand over evidence);
Henderson v. Sargent, 926 F.2d 706 (8th Cir. 1991)(failure
to conduct pretrial I nvestigation was defi ci ent
performance); Chanbers v. Arnontrout, 907 F.2d 825, (8th

Cir. 1990)(en banc) (failure to interview potential self-
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defense wtness was ineffective assistance); N xon V.
Newsone, 888 F.2d 112 (11th Cr. 1989)(failure to have
obtai ned transcript of wtness's testinony at co-
defendant's trial was ineffective assistance); Code V.
Mont gormery, 799 F.2d 1481, 1483 (11th Cr. 1986) (failure
to interview potential alibi wtnesses). Here, counsel,
through his investigator, conducted only a cursory
investigation regarding potential alibi wtnesses and
witness that refuted the testinony of the State’'s key
Wi tnesses. Despite initially having favorable information

trial counsel failed to speak to Jesus Cruz, Jose Mejia and
Rosa Hi ghtower prior to trial, leaving any “decision”
regarding their testinony to be made in the hallway at
trial. Adm ttedly, M. Harlee did not pursue the
i nformation provi ded him  during M ndy McCorm ck’ s
depostition (PGR (t.50)). Trial counsel , or the
i nvestigator, never spoke to Christopher Evers.

The alibi and timng wtnesses presented at the
evidentiary hearing had know edge of relevant adm ssible
evi dence. In closing argunent defense counsel argued to
the jury that Connie Pfeiffer was the shooter and that M.
Evans was not even present when the shooting occurred.
Gven the tinme frane provided by witnesses Mejia, Cruz and

the Lynches, Connie Pfeiffer had the opportunity to return
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to her trailer and shoot her husband. This is corroborated
by the testinony of Geg HIl, Connie s boyfriend who was
with her at the fair. Geg H Il testified that he left the
fair at 9:30 p.m after neeting up with Connie’s friends

(R 3659). Connie also left at that tinme to take her kids

home and to neet with HlIl at his house afterwards (Id.).
HIl testified that Connie arrived at his house at
approxi mately 10:30 p.m Therefore, as trial counsel
argued, Connie, along with Donna Waddell, had a “w ndow of

opportunity” (R 4160).

Because the defense failed to investigate and call
these witnesses regarding the timng of the victinis death,
the State was able to argue to the jury that no one heard
shots after 9:30 p.m (R 4205). This sinply was not true.
Had the jury heard the witnesses trial counsel failed to
present, they would have heard that the gunshots occurred
much later in the evening, thus making it nore likely than
not t hat Connie Pfeiffer and Donna \Waddell wer e
responsi bl e. They also would have heard that M. Evans
recei ved no paynent of any Kkind.

Trial counsel, with no reasonable tactic or strategy,
failed to call these w tnesses. Each of these w tnesses
had information relevant to M. Evans’ defense and their

testinmony is consistent with the unsupported argunent nade
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by trial counsel at the tine of trial. Had trial counse

t horoughly investigated, prepared and presented these
W tnesses, there is nore than a reasonable probability of a
different outcone. The jury was thus deprived of
inportant, relevant and adm ssible evidence which would
have caused themto have a reasonabl e doubt. M. Evans was
denied the effective assistance of counsel. See Strickland
v. Washington, 466 U.S. 668 (1984); Wggins v. Smth, 123 S.
Ct. 2527 (2003).

Failure to object to an individual juror’s participation in

trial

During the first day of the trial, Juror Geneva Tayl or
was adnoni shed by the Court for participating in the trial.
Once the jury was excused for a fifteen mnute break the
Cour t expl ai ned what happened and trial counsel
acknow edged that he heard the juror say something about
the Iight at an intersection (R 3180-81).

At the evidentiary hearing, M. Harllee admtted that
he did not nove to have Ms. Taylor renoved from the jury,
did not ask for an inquiry of the jury as to whether Juror
Taylor’s coment had influenced them didn't ask for an
instruction to the panel to disregard Juror Taylor’s
coments, made no objections to the extraneous information

given by Juror Taylor, and did not nmake an objection to her

44



bei ng adnonished in front of the entire panel (PC-R 281-
82). M. Harllee plainly stated he could not think of any
reason for not nmaking those requests and/or objections (PG
R 282).

Despite M. Harl |l ee’ s concessi on on di rect
exam nation, upon review of his notes during cross, he saw
that he had given Juror Taylor three (3) plusses (neaning
she was a good potential juror) and then agreed that due to
this, he chose not to challenge Juror Taylor when she
interjected her words in a wtness's testinobny - even
wi t hout knowi ng what she had said (PC-R 327-328). The
trial court relied on this testinony in finding Harllee's
trial strategy reasonable. This overlooks the inpact Juror
Taylor’s “testinony” may have had on other jurors, as well
as the inpact of her adnonishnment in front of the entire
panel . This reasoning also does not provide a reasonable
strategy decision for not requesting an instruction to
di sregard Ms. Taylor’s “testinony.”

Trial counsel was ineffective for not objecting to
this extraneous information about the intersection |I|ight
once it was volunteered by Juror Taylor. By interjecting
herself Ms. Taylor becanme an unsworn w tness who M. Evans
could not cross-exam ne. The introduction of such

extraneous information threatens the “constitutiona

45



saf equards guaranteed to all crimnal defendants such as
the right to confront accusers, the right to cross-exam ne
W tnesses, and the right to be represented by counsel.”
75B Am  Jur. 2d Trial § 1544. See also Turner .
Loui sianna 379 U S. 466, 85 S.C. 546, 13 L. Ed. 2d 424
(1965).

This information was of particular inport due to the
defense theory that it was inpossible for the defendant to
travel the alleged distances by car as asserted by Sarah
Thomas and Donna Waddell, the only two wtnesses that
testified that M. Evans ever had any involvenent in the
case. Juror Taylor’s acknow edgenent regarding the
exi stence of a street light at an intersection negatively
influenced the plausibility of the defense case and
i nproperly bolstered the credibility of the prosecution’s
theory and either way served to inproperly influence one or
nore of the nenbers of the jury. Admttedly, there was no
strategic reason for not objecting to the extraneous
information and the court’s resolution of the matter.
Failure to tinmely request a Ri chardson hearing

During the testinony of Charles John Cannon, 111,
counsel for M. Evans, on cross-exam nation, began to
i npeach the witness with his prior testinmony (R 3505 -

3537). The main focus of this questioning was on the key
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i ssue of whether M. Cannon saw Al an Pfeiffer’s Black Trans
Am parked in front of the trailer between 9:30 to 9:45 pm
on March 23, 1991 (R 3511 - 3516). This was the key issue
for the defense, the fact that M. Evans would not have
been able to commt this crine at the tinme M. Thomas or
Ms. Waddell said he did, at approximately 8:00 pm  During
his testinmony, M. Cannon made nention of the prior tria
and the Court excused the jury in order to continue the
inquiry as to the change in his testinony (R 3517 - 3518).
M. Cannon explains that he had inquired of the State prior
to his current testinony whether he should testify to what
he renenbers now, or to what he had said in prior
statements (R 3519 - 3524). It was made very clear by M.
Cannon that he was told by Assistant State Attorney
Robinson that if he didn't remenber sonething to answer
accordingly (R 3520). Ms. Robinson was placed on notice
that there would be a change in M. Cannon’s testinony,*
but did not inquire as to what that change woul d be.

M. Harllee, upon refreshing his nmenory by view ng the
trial transcript, agreed that he had requested a R chardson

hearing (PC-R 285), and that the <court denied that

4 M. Cannon testified at M. Evan’s first trial that he had
seen the victims car in front of the victims trailer
around 9:30 pm However, when testifying at the third
trial, M. Cannon testified the he didn’t renenber | ooking
to see any cars at the victinms property. (PGR 283-284).
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request, finding that a there was no discovery violation
(PG R 286). However, M. Harllee agreed that he did not
request a Richardson hearing at the imediate tine the
wWitness was testifying, (PG R 289), nor did he
specifically request that a full inquiry be nmade in order
to lay a record for appellate review, (PC-R 287), did not
make an objection to the lack of an inquiry by the court,
(PGR 292) and also did not request any type of sanctions
against the State (PG R 288).

Trial counsel failed to adequately object to this new
testinmony and was thus, ineffective. The Court denied the
request for the Richardson hearing and nmade a finding of no
violation on the part of the State.' The trial court found
that once the trial court declared there was no R chardson
violation, trial counsel could do no nore. The |ower court
m ssed the crux of M. Evans claim There was no inquiry
from the prosecution by the Court and no objection by M.
Harllee as to a lack of a hearing (R 3587-3588).

It was incunbent upon M. Harllee to properly pursue

these issues and follow through on his objections. The

15 The proper inquiry under Richardson v. State, 246 So. 2d
771 (Fla. 1971), and its progeny is: whether the discovery
violation was willful; whether the violation was trivial or
substantial; what effect it had on the conplaining party as
to their ability to prepare for trial; and what sanction,
if any, is appropriate. See Wlcox v. State, 367 So. 2d
1020, 1022 (Fla. 1979).
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entire defense case relied upon the timng of the death of
Alan Pfeiffer. M. Evans was prejudiced by M. Cannon’s
change in testinony and should have been afforded, at a
mnimum an appropriate objection, R chardson inquiry,
and/or ruling by the Court. Trial counsel did not
acconplish this for M. Evans and was, in turn,
i neffective.

Failure to Object to Inflammatory and Prejudicial Comments
Elicited by the State

The State, during their direct exam nation of Sarah
Thomas, repeatedly elicited Ms. Thomas’ age at the tine of
t he of fense. She was 16 to 17 years old (R 3678). Her
age at the tinme was conpletely irrelevant and only served
to prejudice the jury against M. Evans. There was no
objection by the defense. The State went further and
brought forth that one nonth after the death of Al an
Pfeiffer, Ms. Thomas becane pregnant with Paul Evans’ baby
and that she no longer wanted to live with him and she
nmoved back in with her parents (R 3699 - 3700). Oh a
third occasion the State reiterated that M. Thomas was
intimate with M. Evans and became pregnant. (R 3701 -
3703). This too is irrelevant and served only to place M.

Evans in a bad light, given that the jury was now privy to

the fact that he inpregnated a mnor, a crinme he could have
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been prosecuted for in 1991. On each occasion trial
counsel failed to object.

Trial counsel reiterated this information during his
cross-exam nation of Ms. Thomas, only serving to highlight
the prejudice even nore (R 3737 - 3738). M. Harllee
agreed that there were several references mmde, by the
State, as to Ms. Thomas’ age being 16-17 years old at the
time of the incident, and to the fact that M. Evans had a
sexual relationship with this mnor and had fathered her
child (PC-R 292-293). M. Harllee also agreed that he did
not object to the State eliciting this information, and in
fact, agreed that he too had elicited this information (PG
R 294). M. Harllee attenpted to explain that this “was
one of our theories of defense is that Sarah had born
Paul *s child, that she was now in a different relationship
with a different man and was trying to basically get Paul
out of the picture” (PGR 293). However, M. Harllee had
to concede that after eliciting the prejudicial information
of Sarah’s age and sexual relationship with M. Evans, he
never asked any questions during cross examnation as to
her notivation to get M. Evans out of the picture (1d.).

The lower court states that “testinony concerning the
child and custody battle were to the defendant’s advantage

because they gave Thomas a notivation to lie” (PC-R 1111).
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At trial there was no questioning, nor any nention of a
“custody battle.” The only testinony elicited at trial by
counsel included Sarah’s marital status and her adm ssion
that she does not care for Paul (R 3747-48). She nerely
stated that it did not matter to her whether Paul is around
or not (Id.). This is hardly exposing a notivation to lie.
Further, trial counsel did not adequately evaluate the
inpact of this testinony.'® Trial counsel testified that he
did not ask any questions of the jurors during voir dire on
this issue (PC-R 294), even though he stated it was part
of his defense.

M. Harllee recalled State’s wtness, co-defendant
Donna Waddell, testifying that M. Evans was part of a
gang,'’ and that the trial was the first time he had heard
about that, but he agreed that he did not ask for a
Ri chardson!® inquiry (PGR 297-298). M. Harllee had
objected to this statenent, and a cautionary instruction

was given for the jury to disregard the specul ative

M. Harllee didn't make any inquiry during voir dire about
the juror’s reaction to this type of information (PGR
294). Nor did he nmake a notionin limne to keep this
information fromthe jury (PGR 295).

7 Ms. Waddell testified that M. Evans had threatened her
with retaliation by the “old famly” which she expl ained,
in front of the jury, was the nane of his former gang (R
3855 - 3856). M. Harllee noved for a mstrial (R 3855 -
3856) .

18 246 So. 2d 771 (Fla. 1971).
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statemrent by M. Waddell (PG R 298). Therefore, M.
Harllee admtted that he had agreed to the curative
instruction and did not object to the instruction as
drawing nore attention to the statenments (I1d.). M.
Harll ee waived the notion for mstrial by agreeing to the
curative instruction that the *“gang” remark by Donna
Waddel | was pure speculation on her part and that the jury
is to disregard her statenent (R 3862).

M. Evans never testified at trial, nor did he ever
put his character at issue. The testinony elicited by the
State and volunteered by Ms. Thomas and Ms. Waddel |l about
the Defendant’s bad character was inproper as a whole and
individually. See Martinez v. State, 761 So. 2d 1074 (Fl a.
2000). Trial counsel put forth no reasonable strategy for
failing to object to the inproper and prejudicial coments
elicited during the testinmony of M. Thomas and Ms.
Waddel | .

Furthernore, during its closing argunent, the State
had referred to the nurder as execution style (R 4204).
M. Harllee did not object to that comment by the State,
yet agreed that this would possibly have gone towards, and
influenced the jury in their determnation of finding the
aggravator of cold, calculated and preneditated (PC-R 299-

300) . The |lower court did not address the inpact on the
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jury at the penalty phase. The cumul ative effect of this
testinony violated his right to a fair trial and due
process. Trial counsel did not object and/or failed to
maintain his objections on behalf of M. Evans in each
instance of inproper testinony. Tri al counsel was
defi ci ent.
Failure to Object to Inproper Bolstering of Wtness

Credibility

Wil e conducting the direct exam nation of Det. Cook,
the State elicited various inproper comments that bol stered
the credibility of Sarah Thomas and Donna Waddell before
their «credibility ever cane into question. Det. Cook
testified at trial that during the initial interrogation of
Sarah Thomas no prom ses were nmade to her and that at all
times she was under the belief that she could be arrested.
Trial counsel objected on the grounds of speculation and
the objection was sustained. (R  3605). Though the
objection was tinely, it stated only part of the grounds
that the testinony was inproper. Trial counsel’s failure
to object on the additional ground of inproper bolstering
of Ms. Thomas’ credibility by a police officer should have
been made. This sanme line of questioning, regarding no

prom ses being made to M. Thomas, continued inmediately
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after the objection as to speculation was sustained (R
3605). M. Harllee did not object to this testinony.

Det. Cook then explained that Ms. Thomas was asked to
assist in the investigation by wearing a “body bug” and
approach Donna Waddell and Paul Evans to see if they would
make any incrimnating statenents to her (R 3606). \Wen
the State asked again if any prom ses were made to Thomas
in exchange for her cooperation, trial counsel failed to
object (R 3606). The State was permtted to continue
bol stering Ms. Thomas’ credibility. Further along in his
testinony, Det. Cook explained that during the sane
occasion that he interviewed M. Thomas, they did not
permit her to nmake any unnonitored calls prior to her
initial contact wwith Ms. Waddell (R 3607). Wen asked why
this was done Det. Cook explained that it was to ensure
that she was being truthful (R 3607). This answer was not
objected to and left the jury with the inpression that
what ever Ms. Thomas said under these circunstances was the
truth. This invaded the province of the jury by taking
from them their independent judgnent of assessing the
credibility of any taped statenents nade while M. Thonas
wore this “body bug”. These statenents were one of the key
features in the trial. To the extent that trial counsel

allowed this testinony by Det. Cook, he was ineffective.
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M. Harllee did not have a recollection of Detective
Cook’ s testinony concerning contact with Sarah Thomas and
therefore relied on the record for much of this
guestioning. He relied on the record as to his failure to
object to speculation or inproper bolstering through
Det ecti ve Cook concerning whether Ms. Thomas knew she woul d
be arrested, or whether any prom ses were made to her (PG
R. 300-301). In fact, upon review of the relevant portions
of the trial transcript, M. Harllee admtted that there
was no strategic reason for not objecting to Detective Cook
testifying that no prom ses were given to Ms. Thomas (PC-R
303) (enphasis added). M. Harllee also admtted that there
was no strategic reason for failing to object to Detective
Cook’s testinony that Ms. Thomas was not permtted to nake
unnoni tored phone calls in order to insure the police would
“get the truth fromher” (PC-R 304) (enphasis added). \g
Harll ee acknow edged that even the trial court |judge
poi nted out that there was objectionable testinony that M.
Harl |l ee hadn’'t objected to (PC-R 307).

Towards the end of M. Harllee s cross-examnation,
the nost egregious exanple of bolstering is commtted by
Det. Cook. In a series of questions regarding what
potential charges Ms. Thomas was facing at the tinme of her

cooperation, Det. Cook indicated that the Gand Jury nade
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the final decision (R 3637). Though trial counsel did
bring the Gand Jury issue to the Court as inproper (R
3637 - 3638), he failed to adequately object.

The Gand Jury comrent was inproper because it not
only served to inappropriately Dbolster Ms. Thomas’
testinmony, it also served to again invade the province of
the jury by letting them know that another jury heard this
sane testinony and found Ms. Thomas credible (so as not to
charge her with nmurder) and found the other co-conspirators
to be guilty of the nurder as charged. Despite his
agreement with the State at the evidentiary hearing that he
intended to bring out the fact that Thomas was not charged
with the crime in which she had participated (T-139), on
re-direct exam nation, M. Harllee confirned that it was
not good at all that the trial jury was informed (by Det.
Cook) that the grand jury had heard the sane evidence and
made a decision based on it.

Thr oughout Det . Cook’s initial t esti nony, trial
counsel pernmitted the State to elicit nultiple hearsay
accounts of conversations had between M. Thomas and Ms.
Waddel I, inproperly bolstering the «credibility of the
i nvestigation and Det. Cook’s testinony (R 3606 - 3609).
Trial counsel finally objected and noved for mstrial (R

3610 - 3611). After acknow edging that nultiple hearsay
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statenents had been elicited, the court denied the notion
(1d.). Though trial counsel did finally nove for mstrial
and stated inproper bolstering was the problem M. Harllee
still failed to object to the nunerous instances of
i nproper bolstering of both M. Thomas and M. Waddell’s
testinmony in the exchange between Det. Cook and the State
before noving for a mstrial. This was ineffective
representation by M. Harll ee.

Det. Cook’s testinobny only served to inproperly
bol ster the credibility of hinmself, M. Thomas and M.
Waddel | . “The law is well-settled that a wtness’s
testinmony offered to vouch for the credibility of another
is inadm ssible.” Weat herford v. State, 561 So. 2d 629,
634 (Fla. 1°' DCA 1990); See al so Capehart v. State, 583 So.
2d 1009 (Fla. 1991); Tingle v. State, 536 So. 2d 202 (Fla.
1988); and Norris v. State, 525 So. 2d 998 (Fla. 5'" DCA
1988). This inproper bolstering was even nore egregious
because Det. Cook is a |aw enforcenent officer. Stanper v.
State, 576 So. 2d 425, 426 (Fla. 1°' DCA 1991). This Court
has found in an anal ogous context, in Mrtinez v. State,
761 So. 2d 1074, 1080 (Fla. 2000) that “. . . this Court
has expressed it’s concern that error in admtting inproper

testi nony may be exacerbated where the testinony cones from
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a police officer. See Rodriguez v. State, 609 So. 2d 493,
500 (Fla. 1992).” Enphasis added.

Ms. Thomas and Ms. Waddell were the only evidence, by
form of their testinony, that the State had against M.
Evans. The inproper bolstering of M. Thomas and M.
Waddel Il s credibility was topped off by the prosecution
during closing argunent (R 4205). Thi s argunent served
only to further prejudice M. Evans by saying that the jury
had to believe Ms. Thomas and Ms. Waddel | because they took
the plea deal and in turn, they had to believe M. Evans
was guilty, because these wonen took the plea deal.® This
i nvaded the province of the jury, inproperly tainted their
perception of +the evidence, and rendered their job of
wei ghing and evaluating the credibility of these witnesses
as sinply a perfunctory stanp of approval of what the G and
Jury had already done. Trial counsel’s failure to object,
and do so adequately when called for, made himineffective.
Failure to Object during State’s C osing Argunent Regardi ng

Mut ual |y Excl usive Factual Theories of Prosecution

Trial counsel was ineffective for not objecting to the
State’s closing argunent that the jury did not have to

agree as to which theory; half the jury could determ ne

19 Again, M. Harllee offered no strategy for not objecting
(PG R 307).
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that M. Evans was the shooter and the other half could
believe he was a principal (R 4173 - 4174). Trial counsel
never objected to this argunent by the prosecution and, as
this Court pointed out, “nor did he request a jury
instruction or special verdict form that would have
required jury unanimty on whether he was the shooter or

the principal.” Evans v. State, 808 So. 2d 92, 106 (2001)

The lower court does not refute that trial counsel

t.%2% However, the |ower court misconstrues

failed to objec
M. Evans argunent. The issue is not the presentation of
dual theories, nor arguing dual theories during closing.
In fact, trial counsel filed a notion for statenent of
particulars, seeking to nake the State choose one of two
theories: either M. Evans was the shooter or he was a
princi pal . Evans v. State, 808 So. 2d 92, 106 (2001).
That notion was deni ed. The issue is the State’ s closing
argunent indicating the jury could be divided on the
theories. As this Court recognized, where there exists the

possibility that the “jury may be divided as to the

el enments of the crinme” both the State and Federal

20 To explain trial counsel’s failure to object though, the
court below stated “defense counsel did argue to the jury
that the State could not have it both ways” (PC-R 1115).
This overlooks the State’s argunent that the jury could be
divided and overlooks that counsel’s argunent is not
evi dence or jury instruction.
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Constitutions are violated. Evans at 106, citing Schad v.
Arizona, 501 U S. 624, 115 L. Ed. 2d 555, 111 S. C. 2491
(1991), and Richardson v. United States, 526 U S. 813, 143
L. Ed. 2d 985, 119 S. Ct. 1707 (1999).

An additi onal problem that was <created by this
either/or theory of prosecution was the confusion over the
applicability of the alibi instruction. The State argued
that M. Evans, by providing an alibi, was a principal to
the crime charged. Though M. Harllee objected as to the
State misinstructing the jury, he failed again to recognize
and bring to the Court’s attention in the form of an
objection the fact that the nutually exclusive factual
theories of prosecution conbined with this argunment only
served to confuse the jury.

Trial counsel did not recognize and object to the fact
that their only defense was now made an elenment of the
crime. This, coupled with the State arguing that they
don’t have to prove every elenent of the crinme, caused M.
Evans to have an unfair trial and violated his right to due
process. Trial counsel’s failure to object during closing
argunent to the State’'s contention that a divided and
m sinstructed jury could render a fair and just decision

was i neffective assi stance of counsel.

Concl usi on
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Had trial counsel thoroughly investigated, prepared,
presented alibi and inpeachnent wtnesses and adequately
challenged the State’s case, there is nore than a
reasonabl e probability of a different outconme. The record
reveals that jurors were in disagreenent during guilt phase
deli berations (R 4382), and in fact the deliberations
becane quite heated (1d.). The trial court indicated that
it could hear raised voices (1d.). Additionally, the first
trial resulted in a hung jury. Had trial counse
t horoughly investigated and challenged the State’s case,

the evidence that went unpresented would have tipped the

scale in M. Evans’ favor. M. Evans is entitled to
relief.
ARGUMENT |1l - THE STATE W THHELD MATERI AL EXCULPATORY OR

| MPEACHVENT EVI DENCE

Counsel’s ineffectiveness was conpounded by the
State’s wllful wthholding of relevant inpeachnent and
excul patory evidence. Brady v. Maryland, 373 U. S. 83
(1963). The State had or knew of material inpeachnent
evidence and failed to turn it over to defense counsel.

In order to insure that an adversarial testing, and
hence a fair trial occurs, certain obligations are inposed

upon both the prosecutor and defense counsel. The
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prosecutor is required to disclose to the defense evidence
“"that is both favorable to the accused and "material either
to guilt or punishment'". United States v. Bagley, 473
US. 667, 674 (1985), quoting Brady v. Maryland, 373 U.S.

83, 87 (1963). Def ense counsel is obligated "to bring to

bear such skill and knowl edge as wll render the trial a
reliable adversarial testing process."” Strickland, 466
US at 685. Wiere either or both fail in their
obligations, a new trial is required if confidence is

undermned in the outconme. Smith v. Wainwight, 799 F. 2d
1442 (11th Cr. 1986). To the extent that newy discovered
evidence is wuncovered, that evidence nust be considered
along with the evidence not disclosed by the State and/or
not investigated by defense counsel in assessing the
reliability of the outcone. State v. G@unsby, 670 So. 2d
920 (Fla. 1996).

First, the State withheld information that it’'s key
Wi tness, Leo Cordary, received a benefit fromthe State for
his testinony in M. Evans' trial. VWile M. Evans’
proceedi ngs were pending, N kki Robinson arranged for a
bond hearing for Leo Cordary who had been arrested for
violation of probation two days before he testified in M.
Evans’ trial. Despite the fact that in violation of

probati on cases defendants are commonly held w thout bond
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in the Nineteenth Judicial Circuit (PCR 245), the State
did not object to M. Cordary’s bond being set at ten (10)
thousand dollars (See Defense Exhibit 8). Ms. Robi nson
conceded that the assistance she provided M. Cordary wth
regard to his bond, would be a potential problem (PG
R 596). Ms. Robi nson believed that her conmmunication with
M. Cordary’s attorney and the subsequent bond hearing
occurred either at the close of the guilt phase, but before
the penalty phase or just after the penalty phase (PC-R
598-99). Regardl ess of when it occurred the State has a
continuing obligation to disclose exculpatory and/or
i mpeachnment information to the defense. Johnson .
Butterworth, 713 So. 2d 985 (1998). Even if the bond
hearing did not occur until the close of the penalty phase,
this Brady evidence could have been the subject of a notion
for new trial

M. Harllee testified that he was never nade aware
t hat prosecut or Ni kKi Robinson was trying to nmake
arrangenents to have M. Cordary bonded out - but had he
known, he absolutely would have used that information for

cross-exanmination of M. Cordary (PC-R 245-246).%! M.

2 The excerpt of the bond hearing reflects that prosecutor
Chris Taylor was present at the hearing. Regardless of
whi ch prosecutor was present, M. Harllee would have used
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Harl | ee explained that Cordary had a notivation to keep the
State happy in his testinony and as a result his
credibility was in question due to this extra notivation.
(rd.). Instead the jury was unable to thoroughly eval uate
M. Cordary’s credibility. This information creates a
reasonabl e probability of a different outcone because *

M. Cordary, in a disinterested position, was the only
one to put the shots at that time” (PCR 252).

Additionally, the State was in possession of two
letters detailing M. Waddell’s psychological instability
at the time of the crine and at the tine of M. Evans
trial. During the evidentiary hearing, M. Harllee
reviewed the two letters obtained by M. Evans. The first
letter was identified as a letter from Peter Jorganson, the
attorney for Donna Waddell, sent to Maria Lawson. The
second was identified as a hand-witten |letter from Donna
Waddel | to Judge Hawl ey (Defense Exhibit 9). According to
these letters, Donna Waddell was undergoing psychol ogica
and/ or psychiatric treatnment throughout the relevant tine
peri ods. M. Harllee admtted that had he known of M.

Waddell's state of mnd, he would have used this for

in cross-examnation the fact that the State was trying to
facilitate a bond for M. Cordary (PC-R 251).
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chall enging the veracity of M. Waddell’'s statement (PC-R

312).

Furt her, excul patory evidence was wthheld from
counsel . Ms. MCormck testified about an incident that
occurred while she was with Connie Pfeiffer. Connie net a

man who gave her a package described by Ms. McCormck as a
brown manila envelope — pretty thick and a little heavy
(PG R 442). Later that evening, Ms. MCorm ck and Connie

Pfeiffer drove to the river and nnie threw the package in

the river. Connie Pfeiffer stated that she was getting rid
of old menories (1d.). Ms. McCormick told the police of
this during their investigation. Ms. McCormck further

testified that, from her description, the police nmade a
sketch of the man who had given Connie Pfeiffer the package
(PG R 442-43).

M. Harllee had no nenory at all of seeing a statenent
taken of Mndy McCormck by the State, (PC-R 242), or that
Ms. McCornick said a package had been delivered to Connie
Pfeiffer, or that there was a sketch nmade of an individual
who was delivering packages to Ms. Pfeiffer (PCGR 241).
However, he did agree that had he known anything about the
package, he would have had his investigator find out
further information, and would have asked M. MCorm ck

about it in his deposition of her, (PGR 243), and would
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have followed up on it as part of his investigation (PC-R
244) . This sketch quite possibly indicated another
suspect .

Here, excul patory evidence did not reach the jury.
Either the state wunreasonably failed to disclose its
exi stence, or defense counsel wunreasonably failed to
di scover it. Counsel's performance and failure to
adequately investigate was unreasonabl e under Strickland v.
Washi ngt on. Moreover, the prosecution interfered wth
counsel's ability to provide effective representation and
ensure an adversarial testing. Def ense counsel failed to
seek and the prosecution denied the defense the information
necessary to alert counsel to the avenues worthy of
i nvestigation and presentation to the jury.

Evi dence which supports the theory of defense is
excul patory and nust be disclosed to the defense. Brady v.
Maryl and, 373 U S. 83 (1963); United States v. Spagnoul o,
960 F.2d 995 (11th Cir. 1992). Excul patory and materi al
evidence is evidence of a favorable character for the
def ense, including inpeachnent evidence, which creates a
reasonabl e probability that the outconme of the guilt and/or
capital sentencing trial would have been different. Thi s
standard is net and reversal is required once the review ng

court concludes that there exists a "reasonable probability
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that had the [unpresented] evidence been disclosed to the
defense, the result of the proceeding would have been
different." United States v. Bagley, 473 U S. 667, 680
(1985). The benefit received by Cordary and the nental
state of Waddell directly attacks the theory of the State’'s
case. | npeaching both of these witnesses was key to the
defense theory that M. Evans did not conmmt this crine
because he was at the fair at the time of the shooting and
that Waddell and Pfeiffer had the opportunity to kill Alan
Pfeiffer wthout M. Evans involvenent. Whet her the
prosecutor failed to disclose this significant and materi al
evi dence or whether defense counsel failed to do his job,
the jury did not hear the -evidence in question and
Petitioner did not receive a fair trial and an adversaria
testing. M. Evans is entitled to a new trial

ARGUMENT |V - MR EVANS RECEI VED | NEFFECTI VE ASSI TANCE OF

COUNSEL AT THE PENALTY PHASE OF H S CAPI TAL TRIAL I N

VI OLATION OF H S RI GHTS AS GUARANTEED BY THE FI FTH, S| XTH,
El GHTH AND FOURTEENTH AMENDMENTS.

There was abundant mtigation available to present to
the jury that defense counsel, w thout tactic or strategy,
failed to present. Counsel's highest duty is the duty to
investigate, prepare and present the available mtigation.

Wggins v. Smith, 123 S. . 2527 (2003); see also WIllianms v.
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Taylor, 120 S. C. 1495 (2000). The conclusions in Wggins
are based on the principle that “strategic choices made after

| ess than conplete investigation are reasonable” only to the

extent that “reasonable professional judgnents support the
[imtations on investigation.” The Wggins Court clarified
that “in assessing the reasonableness of an attorney’s

i nvestigation, a court nust consider not only the quantum of
evi dence al ready known to counsel, but also whether the known
evidence would |ead a reasonable attorney to investigate
further.” Waggins at 2538. Here, trial counsel’s failure to
pursue a thorough investigation, and the subsequent failure to
present the mtigation evidence counsel had obtained, was

unreasonable in light of all the circunstances.

M. Evans has a long history of psychol ogical
instability. In fact, at the tinme of his arrest, M. Evans
was receiving social security disability conpensation.
Records indicate that he was granted disability as a result
of long standing depression and a personality disorder.
Trial counsel ignored M. Evans' psychol ogical history and
the effects of institutionalization on M. Evans. |nstead,
counsel testified that she limted the mtigation
presentation in this regard in order to keep out what she
deened to be negative. Li kewi se, although trial counsel

touched on M. Evans’ childhood through the testinony of
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his parents, the effect of the conplete | ack of supervision
and abandonnment by bot h parents was ignored.

Penal ty phase counsel, Diampnd Litty,?? testified that
her theory at the penalty phase involved presenting M.
Evans as an enotionally disturbed, overall troubled child
(PGR 358). To that end, M. Litty testified that the
defense wutilized three experts, Drs. R fkin, Landrum and
Levine (PCR 363). However, M. Litty decided not to call
Dr. Rifkin, and limted the testinony of Dr. Landrum and
Dr. Levine to M. Evans’ ability to adapt to prison (I1d.).

On cross-exam nation, Ms. Litty explained that she had
purposefully limted the expert’s testinony because she
wanted to keep out specific incidents of things that M.
Evans would do at the hospitals or institutions that she
felt were nore damaging than the good that could be
elicited (PC-R 384-388).%% Despite her testinmony on cross-
exam nation, Ms. Litty agreed that all the issues regarding

violence or threats of violence in M. Evans’ chil dhood had

2 Co-counsel, Dianond Litty, concentrated on the penalty
phase of M. Evans’ trial (PC-R 356). However, M. Litty
agreed that she consulted with M. Harlee when naking
deci sions (PG R 356-357).

23 Had counsel thoroughly investigated, she woul d have known
that there were several notations in the hospital records
indicating that M. Evans was renorseful. Addi tional ly,
any indication of an inability to show his enotions, could
be attributed to his famly's conpl ete abandonnent of him
after the incident and their refusal to allow himto attend
his brother’s funeral.
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actually been brought out by the State’s cross-exani nation
of both Dr. Landrum and Dr. Levine (Id.). Therefore, the
reason given for not presenting detailed evidence of M.
Evans physical and nental problenms was admttedly not
valid. The circuit’s court’s order does not consider that
the jury heard this “damagi ng” evi dence.

Not only did the jury hear what counsel deened as
damagi ng evi dence, but the jury did not hear any rebutta
of this evidence by defense counsel. Def ense counsel did
not present additional experts to explain M. Evans’
behavi or and did not even bother to conduct redirect once
the State brought the information out (R 4381).

Ms. Litty also agreed with the State that Dr. Rifkin,
in his deposition, opined about M. Evans having a conduct

4 and al so believed that M. Evans suffered from a

di sorder, ?
| earning disability and that he probably had sone type of
frontal lobe brain injury (PGR 392-393). However, she
chose not to present Dr. Rifkin, again due to the fact that
other factual information that M. Litty felt would be

harnful would cone out on cross-exan nation, and due to the

fact that the defense at trial was that M. Evans didn't

2 1n his deposition, Dr. Rifkin states that he did not nake
any diagnosis of M. Evans, he sinply indicates he took
into consideration the diagnoses found in the extensive
nmedi cal records (PG R 419-20).
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comrit the crime, so having an expert testify as to all of
M . Evans’ physi cal and nental problenms would Dbe
i nconsi stent with their defense?® (PC-R 393).

Al though Dr. Rifkin opined that M. Evans probably had
frontal lobe injury, the defense failed to hire the
appropriate expert to conduct further testing and/or failed
to elicit his brain damage through the neuropsychol ogi st
that was presented. Appropriate experts were available to
explain M. Evans’ behavior which was being terned conduct
di sorder and to confirm that M. Evans’ suffered frontal
| obe damage.

Ms. Litty admtted that she did not present any expert
testinony about the nedications that had been prescribed to
M. Evans throughout his life, (Id.), or the effects of the
medi cati ons used when M. Evans was an adol escent (PC-R
364-365). Ms. Litty relied solely on psychol ogists and did
not hire a psychiatrist to explain the inpact of these
nmedi cati ons on M. Evans’ functioning. She also admtted

that she did not present any expert testinony about the

2> This testinobny ignores the fact that some nitigation,
including two experts, was presented and it further ignores
that it is trial counsel’s duty to present evidence in the

penalty phase regardless of the defense at trial. On re-
direct examination, M. Litty acknow edged that she had
attended senminars, “Life Over Death”, and “Death is
Different”, where they teach precisely how to present

appropriate mtigation evidence regardl ess of what defense
is presented in the guilt phase (PC-R 394).
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specifics of Attention Deficit Hyperactivity Disorder,?® and
didn’'t have the experts address the inpact on M. Evans of
the death his brother (PGR 365). Furt hernore, even
t hough M. BEvans had many hospitalizations and was pl aced
in several prograns fromthe tine he was a child, M. Litty
stated that she did not seek anyone from any of the
treatnment facilities to testify (PGR 366). Al t hough M.
Evans had been diagnosed as an infant with a nedical
condition called “Failure to Thrive,” M. Litty agreed that
she did not have a nedical doctor testify about this
condition or its effects (1d.). Al so, although both
parents admitted to not providing adequate supervision of
M. Evans as a child, M. Litty acknow edged that she did
not inquire of her experts what effect this lack of
parental supervision would have had on M. Evans (PG
R 368). As to her preparation for the penalty phase, M.
Litty could not recall speaking to any other famly nenbers
ot her than M. Evans’ parents (PC-R 369).

At the evidentiary hearing, M. Evans presented the
testinony of Patricia Dennis to corroborate the neglect and
abandonnment of M. Evans throughout his chil dhood. MVs.
Dennis testified that M. Evans (P.J.) is her nephew, the

son of her brother, Paul Evans, Sr. (PC-R 467-468). M.

26 M. Evans was di agnosed with ADHD as a young child.
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Dennis resides in Alabama and her parents, P.J.’s paterna

grandparents, also lived in Alabama (PGR 469). After
P.J.’s parents divorced, M. Dennis would see P.J. and
Matthew, P.J.’s brother, in the sumrer when they would cone
to their grandnother’s house in Al abama (PC-R 471). V5.

Dennis testified that when the boys would arrived at her
parent’s house |ooking pitiful, malnourished, and their
clothes snelled like urine (1d.). Ms. Dennis described
P.J. and Matthew s behavior during the visits as real good,
just typical little boys (Id.).

Ms. Dennis testified that her brother remarried and
rel ocated to Okinawa sonetinme before P.J. turned 12 years
old (PC-R 472). She said that at that tinme, her brother’s
relationship with P.J. was not a good one. She felt the
children were ignored and that her brother had his own
agenda (PC-R 472-473). Ms. Dennis also said that when
P.J. and Matthew would cone to visit her parents in the
sunmers, that her brother was not around nost of the tine.

Ms. Dennis’ recalled that the boys’ nother had |eft
the boys in her boyfriend s house and there were guns |ying
around everywhere. She didn't know if the boys were
pl aying or what, but that P.J. shot Matthew in the head and
killed him (1d.). M. Dennis said she and her nother cane

down to Florida as soon as they could get there after the
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shooting of Matthew. \When they arrived at P.J.’s house, he
was once again hone alone, with his nother at work (PC-R
475) . Ms. Dennis also discussed Matthew s funeral, saying
that it was held in Al abama and Matthew s nother did not
attend (1d.). P.J. was not allowed to go to his brother’s
funeral, due to either his father’s or his grandnother’s
decision (PC-R  475-476). She said that after that
incident, P.J. was placed in Charter Wods hospital in
Al abama, and that the famly was not involved with P.J.
while he was there; the famly conpletely ignored him (PG
R 474).

Sandy Kipp, the nother of Paul Evans, testified that

she was married to Paul’s father for 10 years, and there

were problens throughout the marriage. She related that
Paul Evans, Sr., had a bad tenper, would get angry and
woul d beconme violent (PC-R. 480-481). Paul, Sr. would

sonetinmes punch walls, putting holes in them Therefore,
when he was angry, Ms. Kipp would try to stay out of his
way (PC-R 481).

She told of an incident where her husband was angry
with her and had her in a painful hold, and then pushed her
agai nst a bookcase wth glass on it. The glass fell down
and M. Evans, Sr., who was barefoot, stepped on the glass,

maki ng him even angrier (1d.). There was another tine
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where M. Evans was so angry that he grabbed Ms. Kipp and
threw Ms. Kipp across the room The children were in the
honme, and were probably able to hear what was going on (PG
R 481-482). She said that the punching of the walls and
arguing continued in front of the children (1d.).

Ms. Kipp discussed M. Evans, Sr., not having contact
wth his sons and testified that the absent father would
of ten di sappoint his son. Six nmonths after the divorce he
just stopped seeing his children, telling M. Kipp that
(due to his being relocated by the arned forces in 6
nmont hs) they’ re going to have to get used to not seeing him
(PG R 482-483). There were other times when the father
woul d make plans with his son, then just cancel them -
di sappointing his son (PC-R 483-484). Ms. Kipp gave an
exanpl e of when Paul, Jr. was turning six or seven years
old and his father promsed to take himto the novie Star
Wars. Wen Ms. Kipp and her son arrived at the mlitary
housing to neet the father, there was a note on the door
saying, “Can’t make it. WIl explain later” (PG R 483).
Al so, when the boys were supposedly visiting their father
in Alabama, M. Kipp found out that the father was |eaving
them with their grandnother and would just stop by every
once in a while to see them (PGR 486). One tine the

boys were at the grandnother’s house, the youngest son,
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Matt hew, had fallen into the pool and Paul Evans, Jr., had
junped in to try to save his brother. However, both boys
began to sink and an adult had to save them (PC-R 487).

Ms. Kipp testified that Paul, Jr. repeatedly received
head injuries as a child, due to his hyperactivity or other
incidents. Wen he was 7 years old, he was attacked by an
ol der youth who flung Paul into a tree causing a cut on his
head (PC-R 491). When Paul was 2 years old, M. Kipp,
while trying to dress him sonehow dropped him on his head,
causing her to seek nedical attention and to be |ooking for
signs of a concussion (ld.) Ms. Kipp also admtted to
allowing a boyfriend to take Paul, Jr. to a park in w nter
when the child was about 7-8 years old. Wile at the park,
Paul fell through the ice, which M. Kipp found out when
she arrived hone and found her son in the bathtub “kind of
t hawi ng themout, so to speak” (PG R 492).

The court incorrectly found the testinony of Patricia
Dennis and Sandra Kipp to be cunul ative. VWile Ms. Kipp
and Paul Evans, Sr. testified at M. Evans’ penalty phase,
they did not detail or explain his childhood. M. Evans,
Sr., likewise confirmed that that nost of the tine M.
Evans’ was growi ng up, he was w thout the care and gui dance
of his parents. M. Evans has now presented a third famly

menber who not only corroborates the absolute neglect of
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M. Evans by both parents, but also provides inportant
details as to how M. Evans was treated by the people he
needed the nost after his brother’s death. The details
gl eaned from the evidentiary hearing show that M. Evans’
parents were admttedly unable to raise him M. Evans
fell through the cracks at home with parents too busy to
provide the necessary supervision, at school and in
hospitals ill equipped to deal wth his enotional and
behavi oral probl ens.

This is evident from the testinmony of experts
presented at the evidentiary hearing. Dr. Silverman
conducted an evaluation of M. Evans, which consisted of a
t horough psychosocial history, a nental status exam nation
and review of background materials supplied by the defense
(PG R 515). Dr. Silverman found it significant to his
evaluation and diagnosis that M. Evans had spent
substantial tine in nental hospitals during his chil dhood
and adol escence, was on stimulants the whole tine, yet
never inproved and even got worse (PG R 519). According
to Dr. Silverman, M. Evans had been diagnosed with and
treated with stinulants for attention deficit disorder
[ ADD] and personality disorder from early childhood (PC-R
520-21). However, Dr. Silverman opined that the drug

tr eat nent didn’t inprove the synptons because the
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prof essi onal s had di aghosed and treated a synptom and not

the underlying problem (PGR 520). He commented that
many reports talk about M. Evans’ lack of progress in
therapy and that he was show ng anger or aggression. He

al so commented on other statenents found in reports drafted
during M. Evans’ adolescent years that indicate a nore
accurate diagnosis, schizotypal, basically soneone who has
unusual thought processes (1d.).

Dr. Silverman expl ai ned the danger and significance of
placing children wth unusual t hought di sorders on
stimul ants by sayi ng:

You’' ve actually made it worse because you' re not

addressing the underlying synptons. Wth

stinmulants it’'s even worse, because if you're
borderline psychotic or schizotypal it can push

you over, because you're barely holding it

together and it nmkes it even harder to process

the world in a way that other people nake sense.

(PC-R 521).

Dr. Silverman testified that he found specific
docunentation in records he reviewed that showed M. Evans
had been diagnosed with “Failure to Thrive” as an infant.
This is manifested by lack of weight gain and inability to
bond with people — which was also indicated in hospital
reports saying that as an infant in the hospital he was

left alone with the parents failing to attend to him (PC-R

524). Dr. Silverman also relied upon a psychol ogical
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report that M. Evans had sone kind of functional | obe
probl ems and an abnormal EEG (PC- R 524-25).

According to Dr. Silverman, M. Evans was not fully
di agnosed correctly during his many hospitalizations,
showed no signs of inprovenent from the therapeutic
interventions and drug therapy and probably didn't receive
the structured environment that he required® (ld.).
Instead, Dr. Silverman’s diagnosis of M. Evans is that he
has idiosyncratic thought process and he is in the
schi zoi d/ schi zot ypal personal ity di sorder, whi ch i's
basically wunusual thought process. He described this
diagnosis as a stable, long-term nal adaptive functioning
overtime (PGR 526). Dr. Silverman did not discount
ot her diagnoses of M. Evans, but felt that this is the
primary diagnosis, the one that needed to be treated (PC-R
526- 27) .

Dr. Silverman had al so reviewed M. Evans’ educati onal
hi story, where he noted that M. Evans had failed 7" and

10'" grades but was socially pronoted. However, M. Evans

2/ Dr. Silverman testified that these hospitals in which M.
Evans resided were not structured at all. He expl ai ned
that there is often “secondary gain. In other words,
there’s a reason to m sbehave, and you actually get nore
attention. You have nore techs around you. You get nore
therapy” (PGR 542). Wile sone people benefit fromthe
attention, M. Evans could not due to his unusual thought
di sorder.
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had no vocational testing, no vocational training, no life
skills training, and there was no educational plan, |eading
Dr. Silverman to remark, “.he kind of fell through the
cracks” (PC-R  521). Furthernore, even wth all the
hospi talizations throughout M. Evans’ childhood, there was
no long-term plan developed for when M. Evans was to be
di scharged from hospitalization close to 18 years of age
(rd.). I nstead, he continued to be returned to the sane
envi ronnment which was so | acking in supervision.

Dr. Silverman agreed that there were behaviors
exhibited by M. Evans through his youth that mght be
classified as conduct disorder, and gave exanples of those
types of behaviors as including aggression, frightening
people and bed wetting, anong others. Dr. Silverman
under stood how those behaviors could | ead professionals to
a diagnosis of conduct disorder, but in his opinion, a
conduct disorder is secondary to M. Evans' thinking
di sorder (PC-R. 532-534).

Additionally, Dr. Silverman noted that M. Evans had
been receiving SSI benefits for a nental disability. Based
on Dr. Silverman’s experience, M. Evans would not have
received social security benefits sinply on the basis of
conduct disorder (PC-R 535). The court below incorrectly

found that M. Evans offered no evidence of an alternative
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basis for the award of disability conpensation. Dr.
Silverman indicated in his testinony that he reviewed
extensi ve background materials as part of his evaluation
and that he relied upon these nmaterials to corroborate his
opi nions (PC-R 517-16). The background materials entered
into evidence contained the SSI Disability Determnation
records. The primary diagnosis in those records was
dyst hym ¢ di sor der W th a secondary di agnosi s of
personality disorder (PC-R 847) . The psychol ogi ca

evaluation contained wthin these records specifies
schi zotypal personality disorder (PGR 853). Trial counse

did not present evidence that M. Evans was receiving SS

benefits although this would have refuted the damaging
Cross-exam nati on counsel was antici pating.

Dr. Silverman did not agree with the State that he was
trying to mnimze other professional’s diagnosis of
conduct disorder (PG R 545). Despite the trial court’s
simlar finding that M. Evans was attenpting to refute the
di agnosis of conduct disorder, M. Evans is not refuting
that the hospital records contain just that diagnosis.
Rat her, M. Evans has shown that the records are equally
replete with the alternate diagnosis of schizotypa
di sorder. Further, many of the *“damagi ng” behaviors giving

rise to the conduct disorder diagnosis could have been
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explained to a jury, in the <context of M. Evans’
schi zot ypal behavi or, hi s brai n damage, | ear ni ng
disabilities, lack of structure in the hospitals and
conpl ete parental neglect.

Dr. Silverman agreed that nmany hospital’s records
showed a diagnosis of conduct disorder, and al so recorded
i nstances of behavior that could be indicative of conduct
di sorder, (PG R 546-66), and even agreed wth the
prosecutor’s statenent that there was anple evidence in M.
Evans’ records that could support a diagnosis of conduct
di sorder (PC-R 553). However, Dr. Silverman opined on re-
di rect exam nation that just because hospitals continued to
make the same diagnosis and continued the sanme treatnent,
it didn't make that diagnosis and treatnent accurate or
correct (PGR 579). Furthernmore, Dr. Silverman di scussed
each behavior pointed to by the State for the State’'s
argunent that M. Evans suffers from a personality
di sorder, and showed how those individual behaviors are
equally indicative of schizotypal personality disorder -
and al so noted that some of those reports also indicated a
di agnosi s of schizotypal personality as well as personality
di sorder (PC-R. 581-85).

M. Evans also presented the testinony of Dr. Harvey.

Dr. Harvey conducted an evaluation of M. Evans, which
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i ncluded testing and assessment of M. Evans at the prison
as well as an extensive review of background material
provided by the defense (PC-R 615). Dr. Harvey’ s
evaluation of M. Evans included evaluation of cognitive
functi ons, i ntell ectual functi oni ng, menory, pr obl em
solving ability, verbal skills, spatial skills, and process
and capacity, in order to determ ne whether or not there
were discrepancies between different cognitive ability
areas (1d.). Upon review of all information, and after
conducting his thorough examnation of M. Evans, Dr.
Harvey formed the opinion that M. Evans has a profile of
fairly striking cognitive inpairnments (PG R 620).

The diagnosis of the condition called “failure to
thrive” when M. Evans was an infant was significant to Dr.
Harvey, as it was a possible source of M. Evans’ cognitive
inmpairnments. He said that failure to thrive is a condition
that, in many cases, causes neurodevel opnental inpairnents
and it happens at a critical period of brain devel opnent
(PG R 622). Dr. Harvey testified that he reviewd
enpirical literature on failure to thrive and it suggested
that the typical profile of cognitive inpairnment seen in
these individuals is a striking deficit in their verbal
skills relative to their performance skill. Dr. Harvey

also stated that children with failure to thrive syndrone
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have a nunber of conduct problens. They' re often diagnosed
Wi th conduct disorder or attention deficit hyperactivity
di sorder as well. (1d.).

Dr. Harvey found evidence of this syndrone upon review
of M. Evans’ EEG He testified that although M. Evans’
EEG exam was normal, what was detected in the exam were
abnormalities in the frontal and tenporal | obe between the
| eft hem sphere (PC-R 623). Dr. Harvey found that quite
striking since the enpirical literature indicates that is
exactly the profile of EEG abnornalities that are detected
in children with failure to thrive (I1d.). Therefore, Dr.
Harvey found a life long pattern of cognitive change, a
hi story of failure to thrive, and corroborating
neur ol ogi cal evidence that was collected long before the
incident in question ever took place. (1d.). Furthernore,
Dr. Harvey found that the intell ectual assessnents that had
been performed on M. Evans and his school records were all
consistent with a verbal specific learning disability. He
noted that he found nmultiple notes in clinical records
r egar di ng M. Evans’ i npul sivity, attention deficit
di sorder and inpaired conduct, all of which have been
recorded clinically in children who have failure to thrive
syndronme (PC-R 624). Therefore, Dr. Harvey concluded

that M. Evans had a significant profile of cognitive
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inmpairments and that it was consistent with a profile
that’s seen in children who have failure to thrive (PC-R
625) . 28

The State was unable to rebut Dr. Harvey's findings on
Cross-exam nati on. The state I nqui red about t he
significance of the delay of several years between the
crime and M. Evans’ arrest, where M. Evans was living in
the community and “functioning in society”, and Dr. Harvey
replied:

Well, | note that he had a Social Security

disability that he was awarded when he was around

18 or 19 years of age. And | think functioning

in society can be a relative term I think he

was di sabled and not enployed but living in the

conmuni ty, yes.
(PGR 630). Dr. Harvey was also asked if he was aware of
an opinion of another defense expert, Dr. Rifkin, who felt
that M. Evans had frontal |obe damage and was consequently
i mpul si ve. Al though Dr. Harvey wasn’'t aware of that

opinion, he said that he pretty nuch agreed wth it.

However, he further explained that it has been shown in

28 Dr. Harvey stated that the methods of assessnent that he
used in evaluating M. Evans were absolutely available in
1996 through 1999, and even available at |east ten years
prior to the tinme that his other assessnents were done

(PGR 628). He also testified that the cognitive and
behavi oral consequences of failure to thrive have been
described in enpirical literature for at I|east 20 years,

and that there were conpetent clinical psychol ogists or
neur opsychol ogi sts available in 1996 t hrough 1999 (1d.).

85



enpirical studies of inpulsivity that there are actually
two different kinds of inpulsivity (PCR 631). According
to Dr. Harvey, the enpirical studies indicate that one kind
of impulsivity is acting wi thout thinking, and the other is
being unable to resist an inpulse that other people would
resist. Therefore, in the context of M. Evans’
impul sivity and the fact that he was alleged to have
commtted a mur der for hire, Dr. Har vey stat ed
“.inpulsivity would reflect the inability to consider the
consequences of your actions when soneone iS proposing
sonmet hing to you, such as nmurder for hire” (1d.).

According to Dr. Har vey, in terms of everyday
cognitive functioning, the effect of this ~cognitive
impairnment in M. Evans would greatly reduce his ability to
solve problenms and to consider the consequences of his
actions (PGR 627). Dr. Harvey testified that M. Evans’
ability to actually plan conplex outcones is likely to be
reduced. He could be easily led by others and wouldn’t
carefully evaluate the consequences of his actions (ld.).
Therefore, in Dr. Harvey's opinion, M. Evans’ cognitive
i mpai rnent s wer e pr esent and detectible in early
adol escence and were very likely to have been operative at

the tine of the comm ssion of the crime (PCR 627-28).
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The trial court’s order denonstrates its |lack of
understanding with the issues before the court and its
failure to adequately review the trial record.

Both experts presented at the evidentiary hearing
testified to abundant mtigation. Had trial counse
adequately investigated and researched M. Evans behavi or
including the cause of the behavior and the subsequent
i nadequate hospitalizations, they would have been able to
refute any negative rebuttal by the State. Because counsel
was ineffective, the jury never heard M. Evans history of
i nadequate treatnent throughout his hospitalizations, the
fact that he was ineffectively nedicated, he was raised in
an inconsistent and unstructured famly environnment and
suffered from long standing cognitive inpairnment. As a
result, M. Evans had no life skills and no neaningful
rel ati onshi ps.

The question is not whether counsel should have
presented a nmitigation case. Rather, the focus should be on
whet her the investigation supporting counsel’s decision not
to introduce mtigation evidence of M. Evans  background
was itself reasonable. See, Wggins v. Smth, 2003 U S
Lexis 5014 (June 26, 2003). M. Evans has proved that it
was not. Further, an attorney’'s performance nust be

reasonabl e under the prevailing professional nor ns,
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considering all of the circunstances, and viewed from the
attorney’s perspective at the tinme of trial. See
Strickland v. Wshington, 466 U S. 669 (1984); Downs V.
State, 453 So. 2d 1102 (Fla. 1984). Al though there is a
strong presunption of reasonabl eness that nust be overcone,
and strategic or tactical decisions by counsel made after a
thorough investigation are virtually unchall engeable,
“patently unreasonable decisions, while they nay be
characterized as tactical, are not imune”. Li ght .
State, 796 So. 2d at 616 (Fla. 2" DCA 2001).

M. Evans has denonstrated how the entire picture of
hi s enotional ly di st ur bed troubl ed chi | dhood and
adol escence should have been presented to a jury in a |ight
nost favorable to him despite the diagnosis of conduct
di sorder and the *“damagi ng” behaviors giving rise to that
di aghosi s. Due to his cognitive inpairments, M. BEvans is
unable to plan conplex outcones, can easily be led by
others and is unable to evaluate the consequences of his
actions. M. Evans could not have been the “masterm nd”
who planned out a “nurder for hire” as the State argued.

|f evidence of these nonstatutory mtigating factors

had been presented to the jury, and had trial counsel
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chal | enged the aggravating factors,?® there is a reasonable
probability that the jury would have recommended |ife and
the judge would have given that recomendation great
weight. Despite hearing very little evidence in mtigation
and being misinstructed on the law?3 the jury
recomendation was only 93 for death. As such, M. Evans
was prej udi ced by counsel's failure to reasonably
investigate and present mtigation.

ARGUMENT |V - MR EVANS RECEI VED | NEFFECTI VE ASSI STANCE OF
COUNSEL DURI NG VO R DI RE

In Strickland v. Washington, 466 U S. 669 (1984), the
Supreme Court held that counsel has a "duty to bring to
bear such skill and knowl edge as will render the trial a
reliable adversarial testing process."” Strickland requires
a defendant to plead and show unreasonable attorney

performance, and prejudice. Here, trial counsel rendered

2 Trial counsel adnittedly failed to present evidence

through Mndy MCormick to refute the pecuniary gain
aggravator. See Argunent |1, supra.

39 The jury was also repeatedly nmisinformed as to its
responsibility in the sentencing process. The jurors were,
over and over, told that their role was sinply to render a

“reconmendat i on” or an “advisory sentence.” These
statenents of “law were in fact msstatenents of law to
which trial counsel wunreasonably failed to object. See

Cal dwell v. M ssissippi, 472 U.S. 320 (1985). M. Evans’
jury was also inproperly told and msinstructed that it was
M. Evans’ burden to denponstrate that the mtigating
factors outwei ghed the aggravating factors. Counsel did not
obj ect.
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ineffective assistance by allowing several unqualified
jurors to serve as nenbers of the petit jury.

\V/ g Evans’ trial counsel unreasonably failed to
chal l enge for cause Juror Schuman who said that she would
automatically vote for the death penalty for anyone
convicted of first-degree nmurder (R 2629). Specifically,
she stated that she would automatically vote for the death
penalty if this were a case that did not involve a self-
defense claim (PGR 267-68)(R 2629). Yet, M. Harllee
accepted Ms. Schuman onto the jury panel w thout challenge
by the defense (PC-R 270).

Ms. Schuman’s views and attitudes regarding the death
penal ty disqualified her as a juror in a capital case, 3 yet
defense counsel neglected to seek her renoval. Tri al
counsel had every opportunity to challenge Ms. Schuman for

cause and failed to do so. At the tinme that she was added

8 If there is any reasonable doubt concerning a juror’s
inpartiality, the juror nust be excused for cause. Singer
v. State, 109 So. 2d 7 (Fla. 1959) (enphasis added). See
also Farias v. State, 540 So. 2d 201 (Fla. 3d DCA 1989);
Ham Iton v. State, 547 So. 2d 630 (Fla. 1989); Moore v.
State, 525 So. 2d 870 (Fla. 1988); Salazar v. State, 564
So. 2d 1245 (Fla. 3d DCA 1990). This Court reaffirnmed this
standard in Hll v. State, 477 So. 2d 553 (Fla.1985),
stating that, “[a] juror is not inpartial when one side
must overconme a preconceived opinion in order to prevail.

When any reasonable doubt exists as to whether a juror
possesses the state of mnd necessary to render an
inpartial recomendation as to punishnment, the juror nust
be excused for cause.”
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as a juror to the panel, defense counsel had unsuccessfully
noved for cause on Juror Weinstein and had only used one
perenptory challenge (R 2663 - 2664). Trial counsel was
thus ineffective for failing to challenge Juror Schuman for
cause, or in the alternative, for failing to perenptorily
strike her.

Allowing Ms. Schuman to remain on the jury not only
prejudiced the jury as a result of her attitude regarding
the death penalty, but M. Schuman al so di splayed behavi or
during the penalty phase indicating that she had know edge
of extrinsic information. M. Harllee explained that
during the trial there was a newspaper article regarding
M. Evans’ accidental shooting of his younger brother (PG
R 272). When testinony of the shooting cane out during
t he penalty phase, Ms. Schuman “turned her head around and
basically nade a notion like ‘see, | told you,’” or
sonething like that” (Id.). M. Harllee and co-counsel M.
Litty, did request that an inquiry be nade of M. Schunan
by the Court (PC-R 273), based on Ms. Schuman’s physical
reaction (body |anguage — turning head around and naking a
nonverbal notion) (PGR 272), but the Court denied the
request and told counsel to file a notion after the
rendering of the advisory verdict (PC-R 361-62). However,

Ms. Litty admtted that neither she nor M. Harllee had
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followed up wth a post-trial notion regarding juror
Schuman (PG R 363). M. Evans was clearly prejudiced by
this juror remaining on the panel.?3?

Anot her juror, M. Conbs, had said during voir dire
that he knew several lay wtnesses from a bar that he
wor ked at downtown (PG R 275), and M. Harllee agreed that
M. Conbs said he would accord those w tnesses greater
credibility than sonmebody he didn’t know (PGR 276)(R
2295-96). M. Harllee noved to strike M. Conbs for cause,
which was denied, and agreed that he never exercised a
perenptory challenge on M. Conbs, who ultimately sat on
the jury (PC-R 277).%  He did not exercise the perenptory
because when he asked the Court for an additional
perenptory, the Court denied the request on the basis that

the jurors which M. Harllee challenged for cause were

32 The circuit court concluded that M. Evans presented no
authority to show that a juror’s body |anguage was grounds
for a cause chall enge. However, juror Schunman’s actions
during the penalty phase exenplify the resulting prejudice
to M. Evans of |eaving an unqualified, biased juror on the
anel, not the grounds for a cause chall enge.

3 When a cause challenge is wongfully denied and the
defendant is thereby forced to exhaust his perenptory
strikes reversible error is presuned. |In order for defense
counsel to preserve the erroneous denial of a cause
chall enge for appellate review he nust: (i) exercise a
perenptory on the challenged juror after the cause
chal | enge IS deni ed, (i) exhaust hi s remai ni ng
perenptories, (iii) request an additional per enpt ory
strike, and (iv) identify an objectionable juror against
whom defense counsel would use the requested perenptory.
Pietri v. State, 644 So. 2d 1347, 1352 (Fla. 1994).
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“gone” (R 2673). This was inaccurate. M. Harllee
acquiesced to the Court’s incorrect recollection of the
voir dire challenges. M. Harllee hinself admtted that he
could not renenber who he had objected to for cause (R
2673). Counsel s negligence allowed a second unqualified
juror to sit on this panel.

Furthernmore, M. Harllee recalled that a chosen
juror’s voluntary absence from court had angered the judge,
and that the State and the defense had agreed to strike
that juror for cause (PGR 277-78). This created a
vacancy on the jury and required further voir dire. At
this time, M. Harllee inquired about back striking while
picking the final juror, and the court said they would have
another 170 jurors on Nbnday. M. Harllee responded by
saying, “l get your drift, Judge”. Upon review of this
part of the trial record, M. Harllee agreed that his
response was verifying that he thought the Judge did not
want any back striking of jurors (PGR 278-79).
Therefore, at that time he also did not exercise a
perenptory challenge to Juror Conbs (PG R 279).

Al t hough the judge said he would allow back striking,
M. Harllee believed that the judge did not want him to

back strike. Due to M. Harlee' s responses on Cross-
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exanination,®* the lower court found that it was clear that
Harl |l ee knew that backstriking was permtted. The only
thing that is clear is that M. Harllee's responses waffled
between direct, cross and redirect examnation. It is also
clear that M. Harllee did not exercise a perenptory
chal | enge of juror Conbs after “getting the judge's drift.”

Trial counsel was ineffective when he did not object
to the Court Ilimting his use of the three additiona
perenptory challenges to only the selection of the 12!
menber of the petit jury. The Court inproperly limted M.
Evans’ right to back strike and trial counsel’s failure to
obj ect and/or exercise the defendant’s right to back strike
all owed for unqualified Jurors Schuman and Conbs to remain
as triers of fact in M. Evans’ case.

Trial counsel was ineffective for the follow ng
reasons: he failed to challenge Juror Schuman, a clearly

unqualified juror, for cause; he failed to reassert his

3 M. Harllee, on cross-exanination stated that during the
trial it was clear to himthat the judge was going to all ow

him to back strike the jurors (PC-R 341). Yet, M.
Harllee reiterated on re-direct exam nation that when he
responded to the trial judge by saying, “lI get your drift,

judge”, he was affirm ng that the judge probably wanted no
back striking and to just pick a jury (PC-R 351).
Therefore, although he had noved to excuse juror Conbs for
cause, which was denied, he did not back-strike and nake a
preenptory challenge to this juror - who had stated he knew
several of the state’s witnesses and would afford them nore
credibility than wtnesses he didn't know (PC-R. 276-77).
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chall enge for cause agai nst Juror Conbs, anot her
unqualified juror; and he failed to object to the Court
limting his ability to back strike nenbers of the original
petit jury. A new trial and/or penalty phase jury

proceedi ng nust be ordered.

ARGUMENT VI - THE LOVNER COURT FAI LED TO CONDUCT AN ADEQUATE
CUMULATI VE ANALYSI S

M. Evans did not receive the fundanentally fair trial
to which he was entitled under the Eighth and Fourteenth
Amendrent s. See, Heath v. Jones, 941 F.2d 1126 (11th Gr.
1991); Derden v. MNeel, 938 F.2d 605 (5th Cir. 1991). Due
process was deprived by the sheer nunber and types of
errors involved in his trial, when considered as a whole,
virtually dictated the sentence that he would receive.
See, Jones v. State, 569 So. 2d 1234 (Fla. 1990), Nowi tzke
v. State, 572 So. 2d 1346 (Fla. 1990). Jackson v. State,
575 So. 2d 181, 189 (Fla. 1991), Ellis v. State, 622 So. 2d
991 (Fla. 1993), Taylor v. State, 640 So. 2d 1127 (Fla. 4th
DCA 1994) .

The severity of the sentence here "mandates careful
scrutiny in the review of any colorable claim of error.”
Zant v. Stephens, 462 U.S. 862, 885 (1983). Accordingly,

the cunmulative effects of error nmust be carefully
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scrutinized in capital cases. The lower court failed to
adhere to this mandate that it conduct a neaningful
cunul ative analysis of the post-trial evidence in order to
evaluate M. Evans’ clainms. In a conclusory fashion, the
| ower court nerely states because each claim was denied
i ndi vi dual 'y, there is no cunulative procedural or
substantive errors. Taken as a whole, all guilt and
penalty phase issues, clearly denonstrate that M. Evans
failed to get a fair determnation of guilt or punishnent.
ARGUMENT VII - MR EVANS WAS DENI ED THE EFFECTI VE

ASSI STANCE OF COUNSEL I N PURSU NG HI S POSTCONVI CTI ON

REMEDI ES BECAUSE OF THE RULES PRCH Bl TI NG MR EVANS
LAWERS FROM | NTERVI EW NG JURORS

Rule Regulating the Florida Bar 4-3.5(d)(4), which
prevents M. Evans from investigating any clainms of jury
m sconduct or reliance on external influences that may be
inherent in the jury's verdict, is unconstitutional. Rule
4-3.5(d)(4), Rules Regulating the Florida Bar, is invalid
because it is in conflict with the First, Fifth, Sixth,

Ei ghth and Fourteenth Anmendnments to the United States

Constitution. Under the Fifth, Si xt h, Eighth and
Fourteenth Anmendnents M. Evans’ is entitled to a fair
trial and sentencing. Hs inability to fully explore

possi bl e m sconduct and biases of the jury prevent him from
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fully showing the unfairness of his trial. Cf. Turner wv.
Loui siana, 379 U S. 466 (1965); Russ v. State, 95 So. 2d
594 (Fla. 1957). Additionally, the failure to allow M.
Evans the ability to interview jurors is a denial of access
to the courts of this state under Article I, 821 of the
Fl ori da Constitution. Rul e Regulating the Florida Bar 4
3.5(d)(4) is wunconstitutional on both state and federa
gr ounds.

M. Evans should have the ability to interview the
jurors in this case. Yet, the attorneys statutorily
mandated to represent him are prohibited from contacting
t hem The need to interview jurors is of particular
i mportance in M. Evans’ cse due to juror m sconduct and
counsel’s ineffectiveness in failing to object to the
m sconduct .

Juror m sconduct occurred when Juror Taylor assisted a
witness in answering a question pertaining to the existence
of a traffic |ight. Al t hough the court reporter did not
record Juror Taylor’s response, the record is clear that
such a response was nade due to the Court’s adnoni shnent of
Juror Taylor (R 3180-81). Trial counsel failed to object
to Juror Taylor testifying, failed to request a mstria
when the Court adnonished Juror Taylor, particularly given

that the adnoni shnent was nade in the presence of the other
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jurors and failed to request an inquiry of the entire jury
panel to determne the effect of Juror Taylor’s comments on
the rest of the jurors (1d.). Wthout proper inquiry made
of the jury, M. Evans is unable to determ ne the extent of
the effect of Juror Taylor’s comrents. This juror's
m sconduct denonstrates that she had no intention of
judging the —case fairly or followng the Court’s
instructions and was "so fundanental and prejudicial as to
vitiate the entire proceeding." Baptist Hospital v. Mler,
579 So. 2d 97.

M. Evans may have additional constitutional clains
for relief that can only be discovered through juror
i ntervi ews. However, M. Evans is incarcerated on death
row and is unable to conduct such interviews. He has been
provi ded counsel who are nenbers of the Florida Bar. Rul e
4-3.5(d)(4), Rules Regulating the Florida Bar, precludes
counsel from contacting jurors and conducti ng an
investigation into constitutional clains that would be
di scovered through interviews. M. Evans asks that this
Court declare rule 4-3.5(d)(4), Rul es Regulating the
Florida Bar, unconsti tuti onal and allow his | egal
representatives to conduct discrete, anonynous interviews

with the jurors who sentenced himto death.

98



ARGUMENT VIl - FLORI DA'S CAPI TAL SENTENCI NG STATUTE

VI OLATES THE SI XTH AND FOURTEENTH AMENDMVENTS UNDER R NG V.
ARl ZONA.

Ring v. Arizona, 122 S C. 2428 (2002), held

unconstitutional a capital sentencing schene that mnakes
i nposing a death sentence contingent upon the finding of an
aggravating circunstance and assigns responsibility for
finding that circunstance to the judge. Capital sentencing
schenmes such as Florida's and Arizona's violate the notice
and jury trial rights guaranteed by the Sixth and
Fourteenth Anendnents because they do not allow the jury to
reach a verdict with respect to an “aggravating fact [that]
is an el enent of the aggravated crine” punishable by death.
Rng, 122 S. C. at 2446 (quoting Apprendi, 530 U S., at
501 (Thomas, J., concurring)). Florida law only requires

the judge to consider "the reconmmendation of a majority of

the jury. Fla. Stat. 8921.141(3). In contrast [n]o
verdict may be rendered unless all of the trial jurors
concur in it. Fla. R Crim P. 3.440. Nei t her the

sentencing statute, nor the jury instructions in M. Evans’

case required that all jurors concur in finding any
parti cul ar aggravati ng ci rcunst ances, or “I W het her
sufficient aggravating circunstances exist,” or “[w] hether
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sufficient aggravating circunmstances exist which outweigh

the mtigating circunstances.” Fla. Stat. Sec. 921.141(2).
Furt her nor e, M . Evans’ deat h sent ence S

unconstitutional because the aggravating circunstances were

not alleged in the indictnent. See Jones v. United States,

526 U.S. 227, 243 n. 6 (1999) (holding that “any fact (other
than prior conviction) that increases the maxi mum penalty
for a crime nust be charged in the indictnment, submtted to
a jury, and proven beyond a reasonable doubt.”). \/ g

Evans’ should be granted relief.

CONCLUSI ON  AND RELI EF SOQUGHT

Based on the foregoing Paul Evans respectfully
requests that this court inmmediately vacate his convictions
and sentences, including his sentence of death and order a
new trial and/or sentencing. |In the alternative, M. Evans
additionally requests that this court remand for a full and

fair evidentiary hearing.
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