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ARUGUMENT | N REPLY

ARGUMENT |

MR. EVANS WAS DENI ED ACCESS TO PUBLI C RECORDS AND A

FULL AND FAI R EVI DENTI ARY HEARI NG DUE TO THE STATE' S

W THHOLDI NG OF MATERI AL | MPEACHVENT EVI DENCE

The State argues that the letter witten by Assistant State
Attorney Mrman to trial attorneys Mark Harl ee and Dianond Litty
was privileged work product and that the court was correct in
denying M. Evans access to it. The State reasoned, in part,
that M. Evans had an “adversarial relationship” wwth M. Harl ee
and Ms. Litty because he has raised an ineffective assistance
claim (Answer Brief, p. 16, 17). This reasoning is contrary
to prevailing case |law, and adopting such an “adversaria
relationship” is contrary to prevailing professional nornmns.

The American Bar Association Cuidelines for the Performance
of Counsel in Death Penalty Cases, the standards to which the
Suprene Court has long referred as gui des to determ ning whet her
counsel’s performance is reasonable, inpose a continuing duty
for trial counsel to act in the interests of the client,
regardl ess of whether an ineffective assistance claimis raised
in postconviction. The Guidelines read, in relevant part:

Continuing duty to client.

GQuideline 10.13 The Duty to Facilitate the Wrk of
Successor Counsel

I n accordance with professional norns, all persons who
are or have been nenbers of the defense team have a



continuing duty to safeguard the interests of the

client and shoul d cooperate fully with successor

counsel .

ABA Cui deline 10.13 (2003)(enphasi s added).

As the Commentary to the Guideline explains,

Even after team nenbers have been formally repl aced,

they must continue to safeguard the interests of the

client. Specifically, they nust cooperate with the

prof essionally appropriate strategi es of successor

counsel (Subsection D). And this is true even when (as

is commonly the case) successor counsel are

i nvestigating or asserting a claimthat prior counsel

was ineffective.

Commentary to ABA Guideline 10.13 (enphasi s added).

Furthernore, the general rule is that “the attorney owes a
duty of conplete fidelity to the client and to the interests of
the client.” Id. Trial counsel owes no duty of confidentiality
to the State; rather, trial counsel has a continuing duty to act
inthe interests of his/her former client, regardl ess of whether
that client has clained ineffective assistance of counsel.

The State cites to case law holding that letters witten by
attorneys to their expert witnesses is privileged. The State
infers that trial counsel’s relationship to their client is the
same as that of a State-retained expert to a crimnal defendant,
which is clearly not the case. The State cites no authority for
the proposition that an attorney may claimprivilege when

witing to fornmer counsel for a capital defendant. In any

event, by disclosing thoughts and i npressions regardi ng pendi ng



litigation to M. Evans’ attorney, the State has waived any
privilege that m ght exist.

M. Evans is aware of this Court’s recent holding in Kearse
v. State, Case No. No. SC05-1876, finding a simlar letter to be
work product. In Kearse, the Court determned that the letter
fits within the exenption of attorney work product prepared in
post conviction proceedings. Inits reliance on Fla. R Cim P.
3.220 and State v. Kokal, 562 So. 2d 324, 327 (Fla. 1990), the
Court m sapprehended the applicable law. Simlar to M. Kearse,
M . Evans’ has not sought disclosure of the State’s
postconviction file, as was the issue in Kokal. By limting its
anal ysis to the issue of whether the information in the letter
fits within the definition of work product, the Court has failed
to consider the fact that any privil ege enjoyed by the
prosecutor was wai ved by the voluntary disclosure of that
information to trial counsel

By all owi ng conmmuni cati ons between the State and a capital
defendant’s trial counsel to remain cloaked in secrecy, the
Court is endorsing the notion that trial counsel is either
represented by the State Attorney, or in sone way IS now a party
to the prosecution of his former client. M. Evans nust point
out that in his case this pattern of creating a privileged
relationship with trial counsel is even nore troubling, where

here trial counsel was the public defender’s office. The fact



that some privileged relationship exists between the State
Attorney’'s Ofice and the Public Defender’s Ofice is contrary
to the Public Defender’s duty of loyalty to its clients. The
idea that the State Attorney’s office represents the interests
of the Public Defender’'s Ofice flies in the face of ethical
representation

Further, M. Evans’ claimwth respect to the letter goes
beyond a nere denial of public records. M. Evans argued that
the letter goes beyond nere wi tness preparation and as a result
he was denied a full and fair hearing. M. Harlee testified
that while on the witness stand he had “some work product of the
state attorney who prepared sonme responses to things he
antici pated woul d be asked of nme” (PC-R 210)(enphasis added).
Wiile the State argues that M. Evans shoul d have raised the
issue at this point in the evidentiary hearing, counsel for M.
Evans did not autonmatically assune that the prosecutor was
acting in bad faith. Rather, it was not until the same issue
arose in the evidentiary hearing in State v. Kearse, Case No.
910136- CFA, that undersigned counsel believed further
i nvestigation was required. As such, counsel acted diligently
in pursuing the issue by contacting trial counsel and through a

public records request.



ARGUMENT | |

MR. EVANS RECEI VED | NEFFECTI VE ASSI TANCE OF COUNSEL AT

THE GUILT PHASE OF HS CAPITAL TRIAL IN VIOLATION OF

H 'S RIGHTS AS GUARANTEED BY THE FIFTH, 9 XTH, ElI GHTH

AND FOURTEENTH AMENDMENTS.

The State nakes the sanme error as the trial court. The
trial court failed to review the testinony fromthe evidentiary
heari ng witnesses as a whole or in conjunction with the tri al
record. The case against M. Evans was circunstantial. There
was no weapon, no eyewitness and the State’s key w tnesses were
convicted felons and co-defendants who escaped prosecution or
received a deal for their assistance. M. Thomas and Ms.
Waddel | were the only evidence, by formof their testinony, that
the State had agai nst M. Evans.

It is inmportant to note that what little investigation that
was conducted by trial counsel, was cursory at best regarding
potential alibi wtnesses and witnesses that refuted the
testinmony of the State’s key witnesses. Despite initially
having favorable information, trial counsel failed to speak to
Jesus Cruz, Jose Mejia and Rosa Hi ghtower prior to trial
| eavi ng any “decision” regarding their testinony to be made in
the hallway at trial. Admttedly, M. Harlee did not pursue the
i nformation provided himduring Mndy MCorm ck’s depostition

(PCR. 50). Trial counsel, or the investigator, never spoke to

Chri st opher Evers.



Wth regard to Jesus Cruz, the State argues “[g]iven his
l ack of nmenory and drunkenness, neither Strickland deficiency
nor prejudi ce has been shown.” (Answer Brief at 32). This
ignores the fact that Cruz gave consistent statements to the
policel and M. Harlee's investigator prior to trial, and that
the State’s key witness on the timng of the gunshots, Leo
Cordary, was adnmittedly drunk on the night of the crime too.? It
is also inportant to point out that Cordary provided
i nconsi stent statenents as to the timng of the gunshots. At
trial, he said this was around 8:00 p.m (R 3390). He had rmade
a sworn statenment that he thought he heard the shots around
10: 30 or 11 (R 3401). He also nade a sworn statenent that the
shooting occurred as it was just getting dark — around 6:30 (R
3402-3403). Harlee did not renmenber if he had Cruz review any of
their prior statenents and couldn’t renmenber trying to refresh
their recollection before deciding not to use himas a w tness
(PGR 225). Yet, M. Harllee had a neno from his investigator

indicating Cruz did recall what time he heard the gunshots.

! Both the taped statenment to the police and the police narrative
report indicate that M. Cruz heard gunshots at approxi mtely
9:45 p.m Although he could not renenber that he told the
police in his statenent that he | ooked at his watch (R 416), he
has been consistent on the timng of the gunshots.

2 The state referred to Cordary as “quite a character”,

“convi cted of numerous felonies”. T 4203. The fact that the
State’s own wi tness was drunk and a felon equally contradicts
trial counsel’s reasons for not presenting Anthony Koval eski .



Rosa Hi ghtower testified that she renmenbered going to the
Fireman’s Fair in March of 1991, and had first seen M. Evans at
the fair at approximately 6:30 p.m - that he greeted her and
wal ked around with her for about 15-20 minutes (PC-R 400-403).
She said she left the fair around 9:00 — 9:30 p.m, and that she
had again seen M. Evans at the fair about 45 m nutes before she
left, i.e. around 8:15-8:45 p.m (PC-R 403-404). The State
incorrectly argues that “Harlee has no recollection of Hi ghtower
stating that she saw Evans at the fair later that evening.”
(Answer Brief at 32). The record reflects that M. Harllee did
recall that he knew at the tine of trial that Ms. Hi ghtower had
seen M. Evans a second tinme at the fair (PGR 233, 234).

Wiile he did not recall the timng of the second encounter with
M. Evans, he thought she did not provide an alibi because Ms.

H ghtower and M. Evans were not together the entire tinme. M.
H ghtower’s testinony contradicts M. Harlee' s nenory that she
did not provide an alibi. Her recollection of when she saw him
pl aces M. Evans at the fair between 8:15-8:45 p.m (PC-R 403-
404). This is precisely the tinme frame he was all egedly
shooting Alan Pfeiffer or waiting near the trailer to be picked
up after shooting Alan Pfeiffer (R 3390; 3897). M. Harlee was
deficient for failing to recognize this inportant tineline.

The State argues that any testinony of Chris Evers would

have been conpared to the testinony of Geg HIl. The State is



correct in asserting that the testinony of Geg H Il is largely
consistent wwth M. Evers postconviction testinmony. Wat M.

H Il did not testify to and which was not asked of himat trial,
are the nost significant aspects of M. Evers testinony. Just
before leaving the fair, M. Evers and his nomnet up with a
group of people. The group included “M. Evans, a guy with

bl onde hair, [and] a lady” (T. 241). M. Evers stated that the
group exited the fair and Donna Waddell was waiting in the
parking lot (PCR 431-433). Widdell, along with M. Evers

not her, Connie, drove M. Evers and his brother home (PC-R

432) .

M. Evers testinony directly contradicts the testinony of
Donna Waddel |, M. Evans co-defendant.® Waddell specifically
mai ntai ned that after she and Sarah Thomas picked up M. Evans,
after allegedly killing Alan Pfieffer, they returned to the
fair, met up with Connie and gave her the car keys to the rental
car (R 3839). Waddell testified at trial that Connie took her
kids home in the rental car and Waddell, Thomas and M. Evans
stayed at the fair with no transportation (R 3840). According
to M. Evers, this is untrue. Furthernore, the testinony
provi ded by Christopher Evers, shows that Connie Pfeiffer and

Donna Waddel | were together with the car during the timng of

® This is only one of many contradictions within Ms. Waddel|’s
police statenents and trial testinony.



t he shooting provided by witnesses Cruz, Mejia and the Lynches.

The witnesses that testified at the evidentiary hearing
confirmthat M. Evans was at the fair, at a mninum from dusk
until 8:15 p.m?* and did not |eave with Donna and Conni e when
they left to take Connie’s kids hone.

The jury was left to believe the testinony of Thomas and
Waddel I, the two wtnesses with the nost to gain. There was no
weapon, no eyew tness and the State’s key wi tnesses were
convicted felons and co-defendants who escaped prosecution or
received a deal for their assistance. It was crucial for M.
Harlee to refute the tineline of M. Evans participation which
was asserted at trial. The witnesses and evi dence presented at
t he evidentiary hearing below do this.

Much of the State’s argunent is prem sed on the fact that
t he evi dence presented woul d not negate M. Evans’ invol venent
in conmitting the murder as testified to by Sarah Thonmas and
Donna Waddell. The State even argues that the evidence from
Waddel | and Thonas “was overwhel m ng and supported the forensic
evi dence collected.” This ignores that no forensic evidence
linked M. Evans in this crinme and the State’s case hinged on

the testinony of Thomas and Waddell. It further ignores the

* This tine frame is based on Koval eski’s testinmony that he
stayed wwth M. Evans at least until 7:30 p.m, Evers testinony
that he saw M. Evans approxinmately 8:00 p.m and Hi ghtower’s
testinmony that she saw M. Evans between 8:15 and 8:45 p. m



i nportant inconsistencies in Thomas and Waddel | s testinony, not
only with their own statenents but with each other

Not only was the testinony of Donna Waddell and Sarah
Thomas i nconsistent, but there was anple evidence inplicating
Connie Pfeiffer as the person who killed her husband, either
alone or with Donna Waddell. \When officers found Alan Pfeiffer
dead fromthree gunshot wounds, (R 3144-45, 3192-93), there was
a torn weddi ng photo, along with Iife insurance policies
totaling over $100,000 payable to Connie on Alan’s death on the
di nner table (R 3300-01).

Near the body was a |ipstick-stained marijuana roach (R
3297, 3324-25). Marijuana cigarettes and paraphernalia were
found in Connie’s Fiero (R 3357-58). Black high heel shoes
found near the body were never processed for blood; the police
gave themto Connie’'s sister (R 3361-62). Connie was wearing
bl ack spandex and hi gh heels on the night of the nurder (R
3667). The police found Connie’s fingerprint on a fan light bulb
that had been unscrewed (R 3544, 3572-73). They found Donna’s
fingerprint near the door (R 3348, 3563). After Al an’ s death,
Conni e bought a $120, 000 horse farm near COcal a whil e working as
a waitress at Cracker Barrel (R 3643, 3650). Donna Waddel |
acquired a taxi conpany (R 3855, 4001). M. Evans went to l|ive
in an apartnent behind a convenience store (R 3644). The State

| argely ignores these inconsistencies and record evidence.

10



Juror Tayl or

The State’ s argunent that Harlee's choice not to chall enge
Juror Tayl or when she interjected her words in a witness’s
testi nony — even w thout know ng what she had said (PG R 327-
328), is reasonable based on the fact that he viewed her as
favorable is flawed.®> First and forenpst, the State’s reasoning
and reliance on Harlee’s voir dire notes to gleen this strategy,
overl ooks the inpact Juror Taylor’s “testinony” may have had on
other jurors, as well as the inpact of her adnoni shnment in front
of the entire panel. This reasoning also does not provide a
reasonabl e strategy decision for not requesting an instruction
to disregard Ms. Taylor’s “testinony.” Further, Harlee’'s
suggestion that he would not want to have enbarrassed a
favorabl e juror, ignores the fact that she had al ready been
adnoni shed in open court. The plain fact is that Harll ee
adm tted that he had no significant reason for not noving to
have Ms. Taylor renmoved fromthe jury, for not asking for an
inquiry of the jury as to whether Juror Taylor’s comment had

i nfluenced them for not asking for an instruction to the panel

® The cases cited by the State for the proposition that Harlee
did not nake any objections to Juror Taylor’s testinony because
she was a favorable juror are distinguishable fromthe instant
set of facts. Both Harvey v. Dugger, 656 So. 2d 1253 (Fl a.

1995) and Sal non v. State, 775 So. 2d 148 (Fla. 3d DCA 2000)
address the reasonabl eness of trial counsel’s decisions during
voir dire, not once what may have been a favorable juror injects
herself into the trial by testifying.

11



to disregard Juror Taylor’s comrents, for not naking objections
to the extraneous information given by Juror Taylor, and for not
maki ng an objection to her being adnonished in front of the
entire panel (PGR 281-82).

While the State maintains that information regardi ng the
exi stent of a traffic |light was inconsequential, this
information was of particular inport due to the defense theory
that it was inpossible for the defendant to travel the all eged
di stances by car as asserted by Sarah Thonmas and Donna \Waddel |,
the only two witnesses that testified that M. Evans ever had
any involvenent in the case. Paul Evans did not have the
opportunity and given the timng asserted by the State, it was
not possible for M. Evans to be at the fair, travel to the
trailer, shoot the victimand nmake it back to the fair. 1In
openi ng argunent, trial counsel stressed to the jury:

Because what the evidence will showis that Donna and

Sarah give conpletely different stories as to what

happened that night. So it’'s inportant to listen to

their details. Who was in the cars before the fair?

When did they drop Paul off at the trailer? Wen did

they go back to the trailer? Were did they pick him

up? Did Paul go to the fair that night? D d he go

twice? Were did they go after they picked himup?

And what you’'ll hear are two dianetrically opposed

stories.

(R 3128-29) (enphasis added). How long it would take M. Evans,
Ms. Waddell and Ms. Thomas to travel between the fair and the

trailer was crucial to these questions.

12



Failure to Object to Inflammatory and Prejudicial Comments
Elicited by the State

The State’s argunent m sses the point that, despite
Harl ee’s testinony that he evaluated the prejudicial information
that Thomas had a child with M. Evans and would use it to his
advant age, he did not use this information to M. Evans’
benefit. M. Harllee had to concede that after eliciting the
prejudicial information of Sarah’s age and sexual relationship
with M. Evans, he never asked any questions during cross
exam nation as to her notivation to get M. Evans out of the
picture (1d.). At trial there was no questioning, nor any
mention of a “custody battle.” The only testinony elicited at
trial by counsel included Sarah’s nmarital status and her
adm ssion that she does not care for Paul (R 3747-48). She
merely stated that it did not matter to her whether Paul is
around or not (id.). This is hardly exposing a notivation to
lie.

Failure to Object during State’s C osing Argunent Regardi ng
Mut ual Iy Exclusive Factual Theories of Prosecution

The issue is not the presentation of dual theories, nor
argui ng dual theories during closing. In fact, trial counsel
filed a notion for statenment of particulars, seeking to make the
State choose one of two theories: either M. Evans was the
shooter or he was a principal. Evans v. State, 808 So. 2d 92,

106 (2001). That notion was denied. The issue is the State's

13



cl osing argunment indicating the jury could be divided on the
theories. Whether this Court recognized the constitutional
violation or sinply restated M. Evans’ direct appeal claim
does not change the | egal precedent that where there exists the
possibility that the “jury nay be divided as to the el enents of
the crinme” both the State and Federal Constitutions are

viol ated. Schad v. Arizona, 501 U S. 624, 115 L. Ed. 2d 555, 111
S. . 2491 (1991), and Richardson v. United States, 526 U S.
813, 143 L. Ed. 2d 985, 119 S. C. 1707 (1999).

Wiile the State argues that the Court in rejecting M.
Evans claimon direct appeal because it was not preserved during
trial, necessarily finds that the clai mdoes not constitute
fundamental error reads a holding into this Court’s opinion that
is not there. |In fact, it was never raised as fundanental error
on direct appeal. Because M. Harllee never objected to this
part of the closing argunent by the prosecution and, as this
Court pointed out, “nor did he request a jury instruction or
special verdict formthat would have required jury unaninmty on
whet her he was the shooter or the principal” Evans at 106, M.
Evans was deni ed a unani nous jury. The distinction between the
two theories is inportant to M. Evans’ |evel of cul pability.

M. Evans was not only prejudi ced because there was no unani nous
jury as to guilt, but the inplications on his death sentence is

equally, if not nore prejudicial.

14



The State fails to see the significance of Schad v.
Arizona, 501 U S. 624 (1991) to the facts in M. Evans case.
While the Court in Schad found no constitutional violation where
jury unanimty was not required on alternative theories of
preneditated and felony nurder, the Court pointed out that at
sonme point “differences between neans becone so inportant that
they may not reasonably be viewed as alternatives to a common
end, but must be treated as differentiating what the
Constitution requires to be treated as separate offenses.” Id.
at 633. The Court held “that the Constitution did not command
such a practice on the facts” presented by Schad. 1d. at 645.

The State al so m sses the inportant distinction between the
facts in Schad and M. Evans claimof a constitutional
violation. As M. Evans argued on direct appeal, under either of
the state’s legal theories in Schad, it was Schad who conm tted
the nurder without any co-defendant. The facts, as discussed by
the Suprenme Court at 501 U. S. at 627-28, and by the state court
in Schad v. State, 788 P.2d 1162, 1164 (Az. 1989), show that
Schad was al one when he comm tted the nurder. The | egal question
turned only on Schad’s state of mnd. In contrast to the facts
in Schad, in M. Evans’ case, the State, in order to prove M.
Evans was a principal, had to show that soneone el se conmtted
the murder, that appellant had a conscious intent that the

mur der occur, and did or said sonething which was intended to,

15



and did, abet its commission.® Further, the defense of alibi
applied to one theory but not to the other. As the State
acknow edged, the theory of principal does not require his
presence at the crime, only that he participated in planning and
benefited fromthe crinme. This is significant as to M. Evans’
cul pability. The State m sunderstands these inportant

di stinctions.

The fact remains that this Court rejected M. Evans claim
that his due process rights were violated when the State argued
that the jury could be divided as to the theory of guilt because
it was not preserved by trial counsel. M. Harlee was
ineffective for failing to object.

Concl usi on

Had trial counsel thoroughly investigated, prepared,
presented alibi and inpeachnment w tnesses and adequately
chal l enged the State’'s case, there is nore than a reasonabl e
probability of a different outcome. As M. Evans pointed out in
his intial brief, jury deliberations were quite contentious.

Had trial counsel thoroughly investigated and chal |l enged the
State’s case, the evidence that went unpresented woul d have

ti pped the scale in M. Evans’ favor. M. Evans is entitled to

® It is inportant to note, that under Richardson v. United
States, 526 U. S. 813, 119 S. C. 1707 (1999)a court nust decide
if the state’s two theories referred to a single el enent of

mur der or whether the state had to prove different elenents to
establish each crine.

16



relief.

ARGUVENT | |

THE STATE W THHELD MATERI AL EXCULPATORY OR | MPEACHVENT
EVI DENCE

Wth respect to M. Evans’s claimthat the State w thheld
information that it’s key witness, Leo Cordary, received a
benefit fromthe State for his testinmony in M. Evans’ trial,
the State argues that there was no favourabl e evidence
suppressed by the State because Leo Cordary was unaware of any
decision by the State not to oppose bond on his violation of
probation. However, the record from co-defendnat Connie
Pfeiffer’s trial’ reflects that Leo Cordary’s attorney on the
vi ol ation of probation was first contacted by Cordary’s w fe.
The testinony of his attorney indicates that Cordary’s wife |eft
messages for himat his office telling himto get in contact
with the State Attorney’s Ofice regarding scheduling a bond
hearing and getting Cordary out of jail (Transcript in State v.
Connie Pfeiffer, Case No. 97-754-CFB at 2010, 2019).
Specifically, Cordary’s wife indicated he should get in contact
Wi th assistant state attorney, N kki Robinson (l1d. at 2019).

Arguably, if M. Cordary’s wife knew the State was not going to

" At the start of M. Evans’ evidentiary hearing, the |lower court
took judicial notice of the trial transcript and record in M.
Pfeiffer’s case (PG R 201).

17



8 M. Cordary knew as

oppose bond on his violation of probation,
wel | .

Subsequent to these nessages, a bond hearing was held on an
energency basis (ld. 2013-2016). At the bond hearing, State
did not object to M. Cordary’s bond being set at ten (10)

t housand dol |l ars (See Defense Exhibit 8). Trial counsel was
never infornmed of this favorable treatnent.

Further, contrary to the State’s assertion that no
reasonabl e probability exists that the outcone of the
proceedi ngs woul d have been different given that Cordary’s
testi nmony had not changed since his first statenent to the
police, this is not the case. Cordary did provide inconsistent
statenents as to the timng of the gunshots. At trial, he said
this was around 8:00 p.m (R 3390). He had made a sworn
statenent that he thought he heard the shots around 10:30 or 11
(R 3401). He also nade a sworn statenment that the shooting
occurred as it was just getting dark — around 6:30 (R 3402-
3403). Also, the State’s argument ignores the requirenent that
t he favorabl e evidence nust be considered cunulatively with the
evi dence not investigated by defense counsel in assessing the

reliability of the outcone. State v. Gunsby, 670 So. 2d 920

(Fla. 1996). Because the State withheld iformation that M.

8 In violation of probation cases defendants are conmonly held
wi t hout bond in the Nineteenth Judicial Circuit (PC-R 245).
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Cordary was favorable treated at his bond hearing, the jury was
unable to thoroughly evaluate M. Cordary’'s credibility. This
information creates a reasonable probability of a different

out cone because “ . . . M. Cordary, in a disinterested
position, was the only one to put the shots at that tinme” (PCR
252) .

ARGUMENT | V

MR. EVANS RECEI VED | NEFFECTI VE ASSI TANCE OF COUNSEL AT

THE PENALTY PHASE OF H' S CAPITAL TRIAL I N VI OLATI ON OF

HS RIGHTS AS GUARANTEED BY THE FIFTH, 39 XTH, EI GHTH

AND FOURTEENTH AMENDMENTS.

The State asserts that it is M. Evans’ position that trial
counsel *“should have used different experts” during the penalty
phase of trial. (Answer Brief at 70). Rather, M. Evans argued
that trial counsel was ineffective for failing to use conpetent
experts that could adequately explain M. Evans nental health
history. 1In fact, M. Evans has a |long history of psychol ogi cal
instability. Trial counsel ignored M. Evans’ psychol ogi cal
history and the effects of institutionalization on M. Evans.

The State argues that trial counsel’s strategy of limting
the presentation of evidence at trial was reasonabl e because by
l[imting the nental health testinony, trial counsel precluded
the State from presenting the nost damagi ng evidenc from M.

Evans’ hospitalization records. This propostion is refuted by

the record. M. Litty explained that she had purposefully
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limted the expert’s testinony because she wanted to keep out
specific incidents of things that M. Evans would do at the
hospitals or institutions that she felt were nore danmagi ng than
the good that could be elicited (PC-R 384-388). Despite her
testinony on cross-exam nation, Ms. Litty had to concede that
all the issues regarding violence or threats of violence in M.
Evans’ chil dhood had actually been brought out by the State’s
cross-exam nation of both Dr. Landrumand Dr. Levine (ld.). The
State’s argunent ignores the record and therefore, as the
circuit court did, the State does not consider that the jury
heard this “damagi ng” evi dence.

As a result, the jury was left with the nost negative
aspects of M. Evans history with no rebuttal evidence to
expl ain the significance of his history in the context of the
conpl ete abandonnment by his famly, the nedications he was
taking fromas early as 3 years old and his brain damage. Tri al
counsel did not present additional experts to explain M. Evans’
behavi or and did not even bother to conduct redirect once the
State brought the information out (R 4381).

While the State asserts that trial counsel testified that
she presented experts to testify regarding M. Evans’
medi cations, his ADHD, and the effect of his brother’s death on
him this is untrue. M. Litty admtted that she did not

present any expert testinony about the nedications that had been
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prescribed to M. Evans throughout his life, (1d.), or the
effects of the nedications used when M. Evans was an adol escent
(PGR 364-365). Ms. Litty relied solely on psychol ogi sts and
did not hire a psychiatrist to explain the inpact of these

medi cations on M. Evans’ functioning. She also admtted that
she did not present any expert testinony about the specifics of
Attention Deficit Hyperactivity Disorder,® and didn’'t have the
experts address the inpact on M. Evans of the death of his

brot her (PG R 365). Furt hernore, even though M. Evans had
many hospitalizations and was placed in several prograns from
the tine he was a child, Ms. Litty stated that she did not seek
anyone fromany of the treatnent facilities to testify (PC-

R 366). Although M. Evans had been di agnosed as an infant with
a nmedical condition called “Failure to Thrive,” Ms. Litty agreed
that she did not have a nedical doctor testify about this
condition or its effects (1d.). Also, although both parents
admtted to not providing adequate supervision of M. Evans as a
child, Ms. Litty acknow edged that she did not inquire of her
experts what effect this |ack of parental supervision wuld have
had on M. Evans (PC-R 368). In fact, Ms. Litty could not recall
speaking to any other fam |y nenbers other than M. Evans’

parents (PG R 369). Therefore, the two famly nenbers she

® M. Evans was di agnosed with ADHD as a young child.
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relied on were the very sanme that had repeatedly abandoned M.
Evans enotionally and physically.

It is inportant to note that trial counsel had an expert
who opined that M. Evans’ suffered fromfrontal |obe damage,
but failed to present himunder the sane flawed logic that it
woul d keep out any “negative” or “damagi ng” behavior. Although
Dr. Rifkin opined that M. Evans probably had frontal | obe
injury, the defense failed to hire the appropriate expert to
conduct further testing and/or failed to elicit his brain damage
t hrough t he neuropsychol ogi st that was presented. Although the
State asserts that trial counsel considered that Dr. Rifkin
di agnosed M. Evans with conduct disorder, this is inaccurate.
In his deposition, Dr. R fkin states that he did not nmake any
di agnosis of M. Evans, he sinply indicates he took into
consi deration the diagnoses found in the extensive nedica
records (PG R 419-20). The evidence in postconviction
denonstrates that appropriate experts were available to explain
M . Evans’ behavi or which was being terned conduct disorder and
to confirmthat M. Evans’ suffered frontal | obe damage.

The evi dence presented in postcinviction, and which counse
shoul d have adequately explored and presented, denonstrates that
M. Evans fell through the cracks at home with parents too busy
to provide the necessary supervision, at school and in hospitals

i1l equipped to deal with his enotional and behavi oral problens.
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In this regard, the State m sunderstands the testi nony of M.
Evans’ nental health experts. M. Evans’ experts at the
evidentiary hearing were not refuting the diagnosis of conduct

di sorder, the hospital records contain just that diagnosis.
However, the many of the “damagi ng” behaviors giving rise to the
conduct di sorder diagnosis could have been explained to a jury,
in the context of M. Evans’ schizotypal behavior, his brain
damage, |earning disabilities, lack of structure in the
hospital s and conpl ete parental neglect thereby weakeni ng any

"10 avi dence.

“damagi ng
Despite the State’'s assertions, both experts presented at
the evidentiary hearing testified to abundant mtigation.
Because counsel was ineffective, the jury never heard M. Evans
hi story of inadequate treatnent throughout his hospitalizations,
the fact that he was ineffectively nedicated, he was raised in

an inconsistent and unstructured famly environnent and suffered

fromlong standing cognitive inpairnent. As a result, M. Evans

19 \Wile the State lists at |ength many of the “negative”
behaviors recited in M. Evans hospital records, the State
ignores that there are contradictory references in the hospital
records as well. For exanple, there were several notations in
the hospital records indicating that M. Evans was renorsefu
over his brother’s death. Additionally, Dr. Silverman testified
that these hospitals in which M. Evans resided were not
structured at all. He explained that there is often “secondary
gain. In other words, there’'s a reason to m sbehave, and you
actually get nore attention. You have nore techs around you.
You get nore therapy” (PGR 542).
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had no |ife skills and no neani ngful relationships. The State's
assertion that Dr. Harvey did not opine as to any mtigator he
woul d have offered is inaccurate. According to Dr. Harvey, in
terms of everyday cognitive functioning, the effect of this
cognitive inpairnment in M. Evans would greatly reduce his
ability to solve problens and to consider the consequences of
his actions (PCGR 627). Dr. Harvey testified that M. Evans’
ability to actually plan conplex outconmes is likely to be
reduced. He could be easily |l ed by others and woul dn’t
careful ly eval uate the consequences of his actions (1d.).
Therefore, in Dr. Harvey’'s opinion, M. Evans  cognitive
i mpai rments were present and detectible in early adol escence and
were very likely to have been operative at the tinme of the
comm ssion of the crime (PC-R 627-28).

As M. Evans argued in his initial brief, if evidence of
t hese nonstatutory mtigating factors had been presented to the
jury, there is a reasonable probability that the jury would have
recommended |ife and the judge woul d have given that
recommendati on great weight. Despite hearing very little
evidence in mtigation, the jury recommendati on was only 9-3 for
deat h.

CONCLUSI ON

As to the remaining argunments argued in M. Evans’ brief,

he relies on the argunents and authority cited therein. Based
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on the forgoing argunents and those in his initial brief, M.
Evans requests that this Court reverse the |ower court grant his
request for a newtrial and/or sentencing proceeding. In the
alternative, M. Evans additionally requests that this court

remand for a full and fair evidentiary hearing.
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