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PRELI M NARY STATEMENT

Appel I ant, JAMES BELCHER, the defendant in the trial court, wll
be referred to as appellant or by his proper name. Appellee, the
State of Florida, will be referred to as the State.

Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this brief
will refer to a volunme according to its respective designation
within the Index to the Record on Appeal. A citation to a vol une
will be foll owed by any appropriate page nunber within the vol une.
The synmbol "IB" will refer to appellant’s initial brief and wll be
foll owed by any appropriate page nunber. Al'l doubl e underlined

enphasis i s supplied.



STATEMENT OF THE CASE AND FACTS

This is the appeal of a trial court’s denial of a 3.851 notion,
foll owi ng an evidentiary hearing, in a capital case. The facts of
the crinme, as recited in the Florida Suprene Court’s direct appeal
opi nion, are:

The evidence presented at trial indicated that sonme tine
after 10:30 p.m on January 8, 1996, but before 9 p.m on
January 9, 1996, Janes Bel cher (Bel cher) gai ned access to the
victim s townhouse, where she |ived alone."' Bel cher sexual |y
battered victimJennifer Enbry (Enbry) and then kill ed her by
pl aci ng his hands around her neck and hol di ng her head under
water in the bathtub until she could no | onger breathe. At 2
a.m on January 9, 1996, Maxine Phillips, Enbry's next door
nei ghbor, was awakened by | oud noi ses, which came fromthe
common wall she shared with Enbry. Phillips described the
noi ses as three hard knocks, as if soneone was knocki ng
agai nst the wall.

Medi cal Exam ner Bonifacio Floro testified that the cause
of Enbry's death was both manual strangul ati on and dr owni ng.
VWiite foam a product of the mxture of air, water, and
mucous in the trachea and bronchial tree, was discovered
com ng out of Enbry's nose and nouth, which indicated to the
medi cal exam ner that she was alive and breathing when her
head was subnerged in the water. Linear bruising on Enbry's

neck and small internal henorrhaging on her |arynx and hyoid
bone were consistent with her being manually strangl ed whil e
she was still alive. Dr. Floro testified that Enbry suffered
from the following nonfatal injuries before her death:

vagi nal injuries consistent with forcible entry by a penis or
obj ect; a brui se above the right eyebrow, and a | aceration to
the right shoulder. He stated that the injuries were “fresh,”
I ndicating that they had been inflicted within twenty-four
hours of Enbry's death. Dr. Floro found spermatozoa in
Enbry's vagi na and opined that they were “fresh” due to the
fact that they still had both heads and tails at the tine of
the autopsy. Dr. Floro stated that although he could not
pi npoint the tinme of the placenent of the sperm he opined
that the condition of the spermindicated that they had been

! No signs of forced entry were found at Enbry's hone.

Enbry' s nei ghbor, Anna Al ford, testified that she saw Enbry cone
honme alone at 10:30 p.m on January 8, 1996. Ricky Enbry, the
victim s brother, testified that after Enbry m ssed school and work
on January 9, 1996, he went to her honme around 9 p.m to check on
her. As he placed his key into the | ock, the door "just came open."
Ri cky found Enbry's body in the bathtub.



pl aced there probably during a sexual act sone tine between
three and si x days before the autopsy.?

Detective Robert Hi nson, the |ead detective assigned to
the case, testified that in the bathroom where Enbry's body
was found, there were sone things apparently out of place. He
related the follow ng observations of the bathroom one of
the two parallel shower curtain rods was askew and had been
propped up against the wall with a towel; one of the two
shower curtains was pulled over to one side of the rod; the
plastic hook that held up the decorative shower curtain was
m ssing fromthe wall and found in the bathroom trash can
with a piece of wall board still attached; and a strip from
the plastic shower curtain liner was found in the bottom of
t he bat ht ub.

At the tine of the nurder, Belcher lived with his sister
in a house that was close to the Florida Technical Coll ege,
where Enbry had attended cl asses until her death. Bel cher had
twice been observed at Florida Technical College in
connection with Enbry. Elaine Rowe, an enployee at Florida
Technical College, testified that in the winter of 1995 a
man canme into Rowe's office and asked for Enbry by nane,
requesting that Enbry be retrieved fromher class. Rowe had
soneone retrieve Enbry fromher class and testified that to
her know edge, the man and Enbry interacted that day. Froma
pol ice photo-lineup, Rowe identified Belcher as the nman who
canme to her office, and she identified Belcher in court.
Derrick Scott, a classmate of Enbry's with whom she had a
five-month affair, testified that one day before Cctober of
1995, he wal ked out of class at Florida Technical Coll ege,
and observed a man standi ng by Enbry's car, tal king with her.
Scott identified Belcher froma side-shot photo, displaying
a facial scar, as the man he saw talking wth Enbry by her
car. Scott also identified Belcher in court.

On August 4, 1998, Detective H nson questioned Bel cher
about Enbry's nurder. During that interview, Belcher denied
(1) ever being at Enbry's hone, (2) ever having sex wth
Enmbry, and (3) ever neeting Enbry. After Derrick Scott
identified Belcher froma photo, Detective H nson obtained a
search warrant for a sanple of Belcher's blood. At the tine
of the blood draw, Hi nson observed that Bel cher was nervous
and holding a Bible, and that he had urinated on hinself.

Janmes Pol | ack, |lab analyst for the Florida Departnent of
Law Enforcenent (FDLE), testified that the senen di scovered
in Enbry's vagina and on a bedroom slipper found in the
bat hroom near her body contai ned DNA mat chi ng Bel cher's DNA
profile.

> Dr. Floro explained that spermcan survive |longer in a dead
body than a living body. He perfornmed Enbry's autopsy on January
10, 1996.



Belcher v. State, 851 So.2d 678, 679-681 (Fla. 2003)(footnotes
i ncl uded).

The jury found Belcher guilty of first-degree nurder on the
theory of both preneditation and felony nmnurder, and guilty of
sexual battery. After a penalty phase hearing, the jury voted ni ne
to three, in favor of a death sentence. The trial court followed
the jury's recomendation and inposed a death sentence for
first-degree nurder and sentenced Belcher to twenty-five years
I mprisonnment for sexual battery. The trial court found that the
St at e proved beyond a reasonabl e doubt the foll ow ng aggravators in
support of Belcher's death sentence: (1) the defendant has been
previously convicted of a felony involving the use or threat of
vi ol ence to sone person (great weight); (2) the capital felony was
comm tted whil e the defendant was engaged in the conmm ssion of the
crime of sexual battery (great weight); and (3) the capital felony
was especially heinous, atrocious, or cruel (HAC) (great weight).
The trial court found that all of the mtigating factors that were
presented were proven sufficiently for the Court to give them
consideration. The mtigating factors in this case, all of which
were nonstatutory, were: (1) in his relationship with famly
menbers, Belcher is considerate, generous and concerned; (2)
Bel cher | oves his parents, brother, sisters, cousins, aunts, and
uncl es, and they | ove him (3) Bel cher has not | ured anyone else in
his famly into trouble with the |aw, he has actually di scouraged
famly nmenbers fromengaging in crimnal behavior and used hi nsel f
as an exanple as to why they should not get involved in crimnmnal

activity; (4) Belcher has done many kind things for his famly; (5)

-4 -



in spite of personal problens, Belcher has encouraged his cousins
to do well; (6) Belcher has often been a nentor and a rol e nodel of
integrity to his relatives; (7) Bel cher has mai ntai ned contact with
rel ati ves even while in prison and continues to provide themadvice
and counsel, sonetines over the phone; (8) Belcher was raised in a
high crime area in New York and was evidently unable to resist the
tenptations of crinme; (9) Belcher was sent to adult prison at an
early age and it affected his devel opnent; (10) Bel cher has never
abused al cohol or drugs; (11) Bel cher has shown concern for younger
i nmat es at Appal achee Correctional Institute (ACI) and has had a
positive effect on their lives by being a tutor, basketball coach,
a good listener, a counselor to young inmates, and a peacenaker;
(12) Bel cher can continue to help other inmates in the future, as
evi denced by those who testified at the penalty phase; (13) Bel cher
has not been a discipline problem either in prison or in the
pretrial detention facility for the period of his recent
i ncarceration; (14) Bel cher displ ayed proper behavior duringtrial;
and (15) Bel cher displayed appropriate renorse and genui ne concern
for the distress caused to his famly and the victims famly
during the Spencer3 hearing. The sentencing order indicates that
the trial court assigned “sone weight” to all of the mtigators,

except for (11) and (12), to which it assigned “greater weight.”

Belcher, 851 So.2d at 681-682 (footnotes included).

3

See Spencer v. State, 615 So.2d 688 (Fla. 1993)

-5-



On direct appeal to the Florida Suprene Court, Belcher raised
four issues: (1) did the trial court abuse its discretion by
al l owi ng the prosecutor to argue the escal ati ng nature of bel cher's
prior violent felonies in closing argunent of the penalty phase;
(2) did the trial court abuse its discretion in giving the hac
instructions and in finding the homcide to be HAC, (3) did the
trial court abuse its discretion by giving the standard instruction
on mtigating circunstances and refusing to give a special specific
nonstatutory mtigating circunstances instruction and (4) does
Apprendi v. New Jersey, 530 U.S. 466 (2000) apply to capital cases
where the jury recommends death. The Florida Suprene Court also
addressed the sufficiency of the evidence to convict and the
proportionality of the death sentence. Belcher, 851 So.2d at 682
& 686. The Fl orida Suprenme Court affirmed Bel cher's conviction for
first-degree murder and sexual battery and his death sentence.
Belcher, 851 So.2d at 679.

Bel cher filed a petition for wit of certiorari in the United
States Suprenme Court raising whether a death sentence i nposed in a
case with the prior violent felony aggravating circunstance
violated Ring v. Arizona, 536 U S. 584 (2002). On Decenber 1,
2003, the United States Suprenme Court denied certiorari. Belcher v.
Florida, 540 U.S. 1054, 124 S. Ct. 816, 157 L.Ed.2d 706 (2003).

On Novenber 12, 2004, Belcher filed a 3.851 notion raising
fourteen clains: (1) Belcher clains that his defense attorneys,
Assi stant Public Defenders, Al an Chipperfield and Lewi s H Buzzel |,
11, were ineffective for failing to object to the prosecutor’s

expl anati on of “reasonabl e doubt”; (2) that his trial counsels were

-6 -



ineffective for failing to object to the prosecutor’s coments
whi ch post-convi ction counsel asserts mnimzed the jury’ s view of
its role in capital sentencing in violation of Caldwell v.
Mississippi, 472 U.S. 320, 341, 105 S.C. 2633, 86 L.Ed.2d 231
(1985); (3) his trial counsels were ineffective for telling
prospective jurors that mtigating circunstances nust be proven
beyond a reasonabl e doubt; (4) his trial counsels were ineffective
for not objecting to the prosecutor’s coment regarding mtigators
out wei ghi ng aggravators and for not correcting a chosen jurors
statenment that the defendant must prove that mtigating
ci rcunst ances out wei ghi ng aggravating circunstances; (5) his trial

| awyers were ineffective for failing to object to the prosecutor’s
comment s regardi ng preneditated nurder; (6) his trial counsels were
i neffective for not objecting to the prosecutor’s conment regardi ng
notive; (7) his trial counsels were ineffective for concedi ng facts
in violation of Nixon v. Singletary, 758 So.2d 618 (Fla.

2000) (Nixon II) and Nixon v. State, 857 So.2d 172 (Fla. 2003) ( Nixon
I71); (8) his trial counsels were ineffective for allow ng victim
i npact evidence during the guilt phase and enoti onal appeals to the
jury; (9) his trial counsel was ineffective for not presenting a
def ense gynecol ogi st expert to prove that the victim vagi nal

injuries could have been sustained during consensual sex rather
t han sexual battery; (10) his trial counsels were ineffective for
failing to object to the testinony of an inmate that inmates are
al l owed to watch tel evision and pl ay basketball while incarcerated
because it amobunts to non-statutory aggravation; (11) that tria

counsels was ineffective for failing to call seven identified

-7-



mtigation lay witnesses in the penalty phase; (12) that his death
sentence violates the mandates of Ring v. Arizona, 536 U S. 584,
122 S.Ct. 2428, 153 L.Ed.2d 556 (2002); (13) that the State failed
to disclose information that an FDLE Olando |ab worker was
suspended and an FBI lab tech failed to use control sanples in
violation of Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 10
L. Ed. 2d 215 (1963) and (14) there was cunul ative i neffectiveness of
counsel . * On January 11, 2005, the State filed a response
asserting that the trial court should summarily deny clainms 2, 4,
6, 8, 9, and 12 but hold an evidentiary hearing on clains 1, 3, 5,
7, 10, 11, 14, and 15.

Judge Dearing, who presided at the trial and penalty phase, also
presi ded at the postconviction proceedings. On January 24, 2005,
the trial court held a Huff hearing5. The trial court ruled that
an evidentiary hearing was necessary on clainms 1, 3, 5, 7, 9, 10,
11, 14, and 15. On April 27, 2005 and May 6, 2005, the trial court
hel d an evidentiary hearing. Both the defense and the State filed
witten closing argunents followi ng the evidentiary hearing. The
trial court denied the notion for postconviction relief follow ng

the two day evidentiary hearing.

* The notion omitted any claim13 and clai m15 preceded claim

14,
S Huff v. State, 622 So.2d 982 (Fla. 1993).

-8-



SUMVARY OF ARGUMENT

ISSUE I - Belcher clainms that his defense attorneys, Assistant
Publ i c Defenders, Al an Chipperfield and Lewis H Buzzell, I1l, were
ineffective for failing to object to the prosecutor’s explanation
of “reasonable doubt”. There was no deficient performance. As
trial court testified at the evidentiary hearing, there is no basis
to object. The prosecutor’s explanation of reasonabl e doubt was a
correct statenment of the |aw Nor is there any prejudice. The
trial court properly instructed the jury on the definition of
reasonabl e doubt. The trial court properly denied this claimof
I neffectiveness follow ng an evidentiary hearing.

ISSUE II - Belcher clains that his trial counsels were ineffective
for failing to object to the prosecutor’s conments which post-
convi ction counsel asserts mnimzed the jury’s viewof itsrolein
capital sentencing in violation of Caldwell v. Mississippi, 472
U S. 320, 341, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985). The trial
court properly denied this claim of ineffectiveness wthout an
evidentiary hearing. This claim did not require an evidentiary
heari ng because Fl ori da Suprene Court’s casel aw establishes that it
is nmeritless as a matter of |aw There was no deficient
per formance because there was no basis for any objection as this
Court has repeatedly held. Nor was there any prejudice. The
prosecutor’s comrents correctly described the jury’'s role in
sentencing in Florida. |If anything the prosecutor’s comments and
the trial court’s jury instructions inflate, not denigrate, the
jury’s role in sentencing in Florida. The trial court properly

denied this claim



ISSUE III - Belcher contends his trial counsels were ineffective
for failing to object to the prosecutor not explaining the |ower
burden of proof regarding mtigators during jury selection.
Counsel " s performance was not deficient. There was no basis for an
objection. Wile defense counsel may discuss the |ower burden if
he w shes, he cannot force the prosecutor to do so. Def ense
counsel does not have this type of control over the prosecutor’s
remarks. There was no prejudice fromthe prosecutor’s om ssion.
The jury was instructed on the Ilower burden of proof for
mtigators. The trial court properly denied this claimfollowng
an evidentiary hearing.

ISSUE IV - Belcher asserts that his trial counsel were ineffective
for failing to object to the prosecutor’s questions regardi ng death
being the appropriate sentence if aggravating circunstances
outweigh mtigating circunstances. Belcher asserts that the
prosecutor’s questions and a juror’s answers during jury sel ection
anounted to a “presunption of death.” There is no deficient
performance because any such objection would be basel ess. Thi s
claim is meritless under both this Court’s and United States
Supreme Court’s precedent. This Court has repeatedly rejected any
claimthat prosecutor’s comments or the standard jury instruction
shift the burden to the defendant to prove life is the appropriate
sentence. The United States Suprene Court has recently held that
a state statute allow ng a death sentence even if aggravators and
mtigators are equal was constitutional. Thus, the trial court

properly sunmarily denied this claim
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ISSUE V - Belcher asserts that his trial |awers were ineffective
for failing to object to the prosecutor’s coments regarding
preneditated nurder. There was no deficient performance because
there was no basis to objection. The prosecutor’s coments
regarding preneditation were correct statements of the |[|aw
Mor eover, there was no prejudice. The jury was properly instructed
on the concept of preneditation. Thus, the trial court properly
deni ed the claim

ISSUE VI - Belcher clains that his trial counsels were i neffective
for not objecting to the prosecutor’s coment regarding notive.
There was no deficient perfornmance because there was no basis for
any objection. The prosecutor’s coment that the prosecution does
not have to prove notive was an accurate statenment of the |aw.

There was no prejudice either. The jury was properly instructed on

prenmedi tation. The trial court properly sunmarily denied this
claim
ISSUE VII - Bel cher clainms that his trial counsels were

ineffective for conceding facts in violation of Nixon v.
Singletary, 758 So.2d 618 (Fla. 2000)(Nixon II), and Nixon v.
State, 857 So0.2d 172 (Fla. 2003) (Nixon III). Nixon clains are now
governed by the Strickland standard. There is no deficient
performance or prejudice. Trial counsel did not concede that
Bel cher was perpetrator. Trial counsel nerely conceded that the
victim was dead. This is not the type of “concession” covered
Nixon. A true Nixon claimrequires that counsel concede, not that
a crinme occurred, but that his client was the perpetrator of that

crine. Def ense counsel disputed the identity of the perpetrator.
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Nor was there any prejudice. A nere concession that a crine
occurred, but the defendant did not commt the crine does not harm
a defendant. So, there was no prejudice. The trial court properly
denied this claimfollowi ng an evidentiary hearing.

ISSUE VIII - Belcher contends that his trial counsels were
ineffective for allowing victiminpact evidence during the guilt
phase and enotional appeals to the jury. There was no deficient
performance. Trial counsel did object to the brother’s testinony
and on the ground that it was victiminpact evidence. Furthernore,
there is no prejudice. The prosecutor withdrew the question. The
trial court properly summarily denied this claim

ISSUE IX - Belcher asserts his trial counsel was ineffective for
not presenting a defense gynecol ogi st expert to prove that the
vi ctimvagi nal injuries could have been sustai ned duri ng consensual
sex rather than sexual Dbattery. There was no deficient
performance. The expert presented at the evidentiary hearing would
not have hel ped the defense. He agreed that this was a rape and
with the state’s nedi cal experts findings. Defense counsel are not
require to retain their own experts, when they can cross-exam ne
the State’'s expert to the sane effect. There was no prejudice
either. The trial court properly denied this claimfollow ng an
evi denti ary heari ng.

ISSUE X - Belcher asserts that trial counsel were ineffective for
failing to object to the testinony of the inmates that they are
al l owed to watch tel evision and pl ay basketball while incarcerated
because it anobunts to non-statutory aggravation. There was no

deficient perfornmance. Def ense counsel responded rather than
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objecting. This is a reasonable strategic decision. This is not
non-statutory aggravation. As Defense counsel testified, it was
worth presenting the inmates’ testinony regardless of the
prosecutor’s attenpt to cross on prison conditions because the
judge found the testinony regardi ng the def endant being hel pful to
the inmates as a mtigator. The trial court properly denied this
claimfollow ng an evidentiary hearing.

ISSUE XI - Belcher asserts that trial counsel was ineffective for
failing to call several mtigation lay witnesses in the penalty
phase. There was no deficient performance. Trial counsel
I nterviewed nost to the witness presented at evidentiary hearing by
coll ateral counsel but decided not to present them because they
were not goo witnesses. This is a reasonable strategic decision.
There was no prejudice. Defense counsel presented el even wi t nesses
during the penalty phase, including Belcher’s nother, his sister,
and two aunts. Counsel presented famly mtigation. The trial
court properly denied this claim of ineffectiveness follow ng an
evidentiary hearing.

ISSUE XII - Belcher asserts that the trial court inproperly found
that there was no cunulative error in this case. There was no
error and, hence, no cunulative error. The trial court properly

deni ed the claimof cunul ative error.
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ARGUMENT
| SSUE |

VWHETHER THE TRIAL COURT PROPERLY DENIED THE CLAIM OF

| NEFFECTI VENESS FOR FAILING TO OBJECT TO THE PROSECUTOR’ S

COVWENTS REGARDI NG REASONABLE DOUBT? ( Rest at ed)

Bel cher clainms that his defense attorneys, Assistant Public
Def enders, Alan Chipperfield and Lewis H Buzzell, I1l, were
ineffective for failing to object to the prosecutor’s explanation
of “reasonable doubt”. [IB at 7-11. There was no deficient
performance. As trial court testified at the evidentiary hearing,
there is no basis to object. The prosecutor’s explanation of
reasonabl e doubt was a correct statenent of the law. Nor is there
any prejudice. The trial court properly instructed the jury on the

definition of reasonable doubt. The trial court properly denied

this claimof ineffectiveness follow ng an evidentiary hearing.

St andard of review

The standard of review is de novo. Morris v. State, 931 So.2d
821, 828 (Fla. 2006)(explaining that “when reviewng a trial
court's ruling after an evidentiary hearing on an ineffective
assistance claim this Court gives deference to the trial court's
factual findings to the extent they are supported by conpetent,
substantial evidence, but reviews de novo the trial court's
deternminations of deficiency and prejudice, which are m xed

guestions of fact and law. ").

® Because nost of the remaining clains are ineffectiveness

clainms, the standard of review is the sane for these issues. In
the interest of brevity, the standard of review wll not be
repeated for each issue.

-14 -



| nef f ecti veness’

As this Court recently explained in Ferrell v. State, 918 So.2d
163, 169-170 (Fla. 2005):

. . .to prevail on a claimof ineffective assistance of
counsel, a defendant nust show that trial counsel's
performance was deficient and that the deficient performance
prej udi ced the defendant so as to deprive the defendant of a
fair trial. In reviewing counsel's performance, the
reviewi ng court nmust be highly deferential to counsel, and in
assessing the performance, every effort nust “be nade to
elimnate the distorting effects of hindsight, to reconstruct
the circunstances of counsel's challenged conduct, and to
eval uate t he conduct fromcounsel's perspective at thetine.”
As to the first prong, the defendant nust establish that
“counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the
Si xt h Anendnent .” For the prejudice prong, the reviewng
court nust determine whether there s a reasonable
probability that, but for the deficiency, the result of the
proceeding would have been different. A reasonabl e
probability is a probability sufficient to wunderm ne
confidence in the outcone. “Unless a defendant nakes both
showi ngs, it cannot be said that the conviction or death
sentence resulted froma breakdown in the adversary process
that renders the result unreliable.”

Ferrell, 918 So.2d at 169-170 (citing Strickland v. Washington, 466
US 668, 104 S.C. 2052, 80 L.Ed.2d 674 (1984) and Wwiggins v.
Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003)).

The Eleventh Grcuit, in an en banc decision, discussed the
performance prong of Strickland. Chandler v. United States, 218
F.3d 1305 (11'" Gir. 2000)(en banc). The chandler Court noted that
t he cases in which habeas petitioners can properly prevail are few
and far between. The standard for counsel's performance is

reasonabl eness under prevailing professional nornms. The purpose of

7 Because nost of the remmining clains are ineffectiveness

claims, the legal standard is the sane. In the interest of
brevity, the legal standard for ineffectiveness wll not be
repeated for each issue.
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i neffectiveness review is not to grade counsel's perfornmance;
rat her, the purpose is to determ ne whether the adversarial process
at trial, in fact, worked adequately. Representation is an art,
and an act or omission that is unprofessional in one case may be
sound or even brilliant in another. Different |awers have
different gifts; this fact, as well as differing circunstances from
case to case, neans the range of what mght be a reasonable
approach at trial nust be broad. To state the obvious: the trial
| awyers, in every case, could have done sonet hi ng nore or sonet hi ng
different. So, omssions are inevitable. Counsel does not enjoy
the benefit of unlimted tine and resources. Every counsel is
faced with a zero-sumcal cul ation on tine, resources, and defenses
to pursue at trial. Thus, no absolute duty exists to investigate
particular facts or a certain line of defense. And counsel need
not al ways investigate before pursuing or not pursuing a |ine of
def ense. I nvestigation (even a nonexhaustive, prelimnary
i nvestigation) is not required for counsel reasonably to declineto
i nvestigate a |line of defense thoroughly. For exanple, counsel's
reliance on particular lines of defense to the exclusion of
ot hers--whet her or not he investigated those other defenses-- is a
matter of strategy and is not ineffective unless the petitioner can
prove the chosen course, in itself, was unreasonabl e. Because the
r easonabl eness of counsel's acts (including what i nvestigations are
reasonabl e) depends critically upon information supplied by the
petitioner or the petitioner's own statenents or actions, evidence
of a petitioner's statenents and acts in dealing with counsel is

highly relevant to ineffective assistance clainms. Counsel is not
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required to present every non-frivolous defense; nor is counse
required to present all mtigation evidence, even if the additional
mtigation evidence woul d not have been i nconpati ble with counsel's
strategy. Considering the realities of the courtroom nore is not
al ways better. Stacking defenses can hurt a case. (Good advocacy

requi res Wi nnowi ng out some argunents, w tnesses, evidence, and so

on, to stress others. No absolute duty exists to introduce
mtigating or character evidence. The reasonabl eness of a
counsel's perfornmance is an objective inquiry. Because the

standard is an objective one, that trial counsel admts his
performance was deficient matters little. When courts are
exam ning the performance of an experienced trial counsel, the
presunption that his conduct was reasonabl e is even stronger. Even
the very best |awer could have a bad day. No one's conduct is
above the reasonableness inquiry. Just as we know that an
i nexperienced | awer can be conpetent, so we recognize that an
experienced | awer may, on occasion, act inconpetently. However,
experience is due sone respect. No absolute rules dictate what is
reasonabl e performance for |lawers. The |law nust allow for bold
and for innovative approaches by trial |lawers. And, the Sixth
Amendnent is not nmeant to inprove the quality of |ega
representation, but sinply to ensure that crimnal defendants
receive a fair trial. These principles guide the courts on the
guestion of reasonableness, the touchstone of a Ilawer's
performance under the Constitution. Chandler, 218 F.3d at

1312-13109.
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Here, Bel cher has two additional hurdles. Belcher had not one,
but two experienced public defenders. H s defense attorneys were
Assi stant Public Defenders, Alan Chipperfield and Lewi s H Buzzel |,
[11. The standard for ineffectiveness requires that “no conpetent
counsel would have taken the action that his counsel did take.”
Chandler v. United States, 218 F.3d 1305, 1314-1315 (11" Gr.
2000) (en banc). Here, two attorneys agreed as to the trial tactics
and strategy. Moreover, both attorneys had extensive capital
experience. Chandler v. United States, 218 F.3d 1305, 1316 (11'"
Cir. 2000)(en banc)(noting that when courts are examning the
performance of an experienced trial counsel, the presunption that
hi s conduct was reasonable is even stronger). Lewis Buzzell was
| ead counsel on the guilt phase and Al an Chipperfield was |ead
counsel in the penalty phase. (EH May at 32). Al an Chipperfield
started with the Public Defenders office in May of 1979. (EH May
at 27). He has handl ed nunerous nurder cases and nunerous capital
cases. (EH May at 27). Lewi s Buzzell started working at the Public
defender’s Ofice in August of 1977 and has been handling death
penalty cases since the early 1980's. (EH May at 49). Both the
nunber of counsel and their respective experience |essen any

possibility of ineffectiveness.

Trial

The prosecutor, Assistant State Attorney, Bernardo De La Ri onda,
during jury selection, stated:

Do all of you understand that as we sit here today the

defendant, M. Belcher, is presuned to be innocent? Do al
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of you understand that? Okay. Can all of you agree wth
that? Ckay. Do you understand that does not mean he is
innocent? It neans he is presunmed to be innocent until you
hear evidence to the contrary. Can all of you agree wth
t hat ?

(T. XI 81).

Evidentiary hearing testinony

At the evidentiary hearing, postconviction counsel asked def ense
counsel, M. Chipperfield, why he did not object to this comrent,
def ense counsel responded that he did not object because the
comment is not objectionable. (EH May at 7). He did not think he

could “fashion” an objection to the corment. (EH May at 8).

The trial court’s ruling

In the first claim for relief, Defendant alleges that
counsel rendered ineffective assistance by failing to object
and request a curative instructionin response tothe State’s
voir dire msstatenents of the burden of proof and the
presunption of innocence to the jury. At the evidentiary
hearing held on May 6, 2005, Defendant’s trial counsel Al an
Chipperfield and Lewis Buzzell testified regarding the
instant claim M. Chipperfield testified that he did not
remenber his thought process at the tine but that he is not
sure that the comments by the State during voir dire that
Def endant conpl aints of were objectionable. (Exhibit “B,”
pages 6-7). M. Buzzell testified that he did not recall M.
Chi pperfield objecting to the State’s comments and that the
one sentence that Defendant has focused on is taken out of
context and the rest of the statement surrounding it is a
correct statenent of the law. (Exhibit “B,” pages 33-34).

The Court specifically finds M. Chipperfield s and M.
Buzzell’s testinony was both nore credible and nore
per suasi ve than Defendant’s allegations. Laranore v. State,
699 So.2d 846 (Fla. 4'" DCA 1997). The Court finds that the
statenent actually nmade by the State was in itself not
obj ecti onabl e. Accordingly, Defendant has failed to
establish error on the part of counsel for failing to object
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to the State’s alleged m sstatenents of the burden of proof
and the presunption of innocence to the jury. Strickland,
466 U.S. 668.

Merits

There was no deficient performance because there was no basis
for any objection. This is a correct explanation of the
presunption of innocence. Post - convi ction counsel seens to
m stakenly believe that the presunption is a statenment of actual,
factual innocence. The presunption of innocence is just that - it
is a presunption. A presunption is a burden shifting device. It
does not nean that the defendant is actually innocent; rather, it
nmeans that the state has the burden of proof. Griffith v. State,
976 S.W2d 241, 246-247 (Tex. App. 1998)(explaining that the
presunption of innocence i s perhaps better phrased the "assunption
of innocence” because “it nerely describes the fact that the burden
of persuasion and production in a crimnal mtter are on the
prosecution” and “cautions the jury to reach their conclusion
solely fromthe evidence adduced, and not fromthe fact of arrest
or indictnent” citing McCorm ck on Evidence 8§ 342 at 579-80 4th ed.
(1992)). So, as trial defense counsel testified, there was no
basis to object. Counsel s performance is not deficient for
failing to object to an unobjectionabl e comrent. Julius v. Johnson,
840 F.2d 1533, 1541 (11'" Cir. 1988)(noting that counsel cannot be
faulted for his failure to object where counsel had no basis to
obj ect).

Mor eover, there is no prejudice fromdefense counsel’s failure
to object. Regardless of the prosecutor’s conments, the jury was

properly instructed on both the presunption of innocence and the

-20 -



reasonabl e doubt standard of proof by the trial court. The trial
court noted, during voir dire that “James Bel cher is still presuned
to be innocent of the charges” (T. XI 36; T. XIl 412). The trial
court instructed the jury at the beginning of the trial that “[a]t
notimeis it the duty of a defendant to prove his innocence.” (T.
X'l 540). At the close of the guilt phase, the trial court
instructed the jury on the presunption of innocence (T. XVIII

1382). The trial court explained that:

“. . . you nust presunme or believe the defendant is
I nnocent . The presunption stays with the defendant as to
each material allegation in the information, through each
stage of the trial, unless it has been over conme by the
evi dence to the exclusion of and beyond a reasonabl e doubt.
To overcone the defendant’s presunption of innocence, the
State has the burden of proving the crine with which the
defendant is charged was commtted and the defendant is the
person who conmitted the crine. The defendant is not
required to present evidence of prove anything.

(T. XVill 1382). The trial court then explained the concept of
“reasonabl e doubt”:

Whenever the words “reasonable doubt are used, you nust
consider the following: a reasonable doubt is not a nere
possi bl e doubt, a speculative, imaginary, or forced doubt.
Such a doubt nust not influence you to return a verdict of
not guilty if you have an abiding conviction of guilt. On
the other hand, if after carefully considering, conparing and
wei ghing all the evidence there is not an abiding conviction
of guilt or if having a conviction it is one which is not
stabl e, but one that wavers and vacillates, then the charge
i s not proved beyond every reasonabl e doubt and you rust find
t he def endant not guilty because the doubt is reasonable. It
is to the evidence introduced in this trial and to it al one
that you are to look for that proof. A reasonable doubt as
to the guilt of the defendant nay arise fromthe evidence,
conflict ion the evidence of the |ack of evidence. It you
have a reasonabl e doubt, you should find the defendant not
guilty. 1f you have no reasonabl e doubt, you should find the
def endant guilty.

(T. XVill 1382-1383). The jury was properly instructed on both

t he presunption of innocence and the reasonabl e doubt standard of
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proof. So, there is no prejudice either. The trial court properly
denied this claim of ineffectiveness following an evidentiary

heari ng.
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| SSUE I1
VWHETHER THE TRI AL COURT PROPERLY DENI ED THE CLAI M
OF | NEFFECTI VENESS FOR FAILING TO OBJECT TO THE
PROSECUTOR S COMMVENTS REGARDI NG THE JURY' S RCLE I N
SENTENCI NG? ( Rest at ed)

Bel cher clains that his trial counsels were ineffective for
failing to object to the prosecutor’s comments which post-
convi ction counsel asserts mnimzed the jury’'s viewof itsrolein
capital sentencing in violation of Caldwell v. Mississippi, 472
U S 320, 341, 105 S.C. 2633, 86 L.Ed.2d 231 (1985). IB at 12.
The trial court properly denied this claim of ineffectiveness
W t hout an evidentiary hearing. This claimdid not require an
evidentiary hearing because Florida Suprenme Court’s casel aw
establishes that it is nmeritless as a matter of law. There was no
deficient performance because there was no basis for any objection
as this Court has repeatedly held. Nor was there any prejudice.
The prosecutor’s conments correctly described the jury's role in
sentencing in Florida. |f anything the prosecutor’s comments and
the trial court’s jury instructions inflate, not denigrate, the

jury’s role in sentencing in Florida. The trial court properly

denied this claim

Trial

During voir dire, the prosecutor, Assistant State Attorney
Bernardo De La Rionda, repeatedly infornmed the jury that there
recommendation “carries great weight”, (T. XI 126, 146; Xl Il 451).
Def ense counsel, Alan Chipperfield, also explained to the

prospective jurors, that the judge has to give the jury
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reconmendation “great weight” and the “he’s not entitled to

overturn your recommendation unl ess reasonabl e peopl e woul d agree

that overturning it is the proper thing to do.” (T. X Il 521).
Def ense counsel al so explained that the jurors “shoul d not think,

oh, this doesn’'t really matter, we’'ll say anything and he’ll do the
right thing” because the jury recommendation “carries great wei ght”
(T. X1l 521)

Prior to voir dire, the trial court dealt wth severa
prelimnary matters, including an objection from the prosecutor
regarding the jury’s advi sory  sentencing recomrendati on,
specifically to the statenment “and cannot override it unless
reasonabl e nen cannot differ on the need to depart from the
reconmendation.” (T. Xl 8). The prosecutor agreed that that was
the l aw but noted that “it is not part of the required instructions
that are provided by and have been approved by the Florida Suprene
Court, so | don't think the jury has to be told that”. The trial
court then ruled that he would give the instruction requested by
t he defense because Judge Schaffer advises that trial court give
this particular instruction when requested even though the Court
has not required it. (T. XI 9-10). The trial court then granted
the defense counsel requested jury instruction since it was an
accurate statenent of the law. (T. Xl 10). The trial court then
instructed the prospective jurors prior to voir dire, that “I am
not required to follow the advisory sentencing recomendati on of
the jury. However, | amrequired to assign great weight to your
recomendati on and cannot override it unless reasonable nen woul d

not differ on the need to depart fromthe recommendation.” (T. Xl
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36) . The trial court repeated the special jury instruction
requested by defense counsel to the second panel of prospective
jurors. (T. Xl 411). During jury selection, defense counsel
referred to a prior “notion to prohibit msleading references to
the advisory role of a jury in sentencing.” (T. X1 390). The
trial court ruled that the noti on was noot because he had agreed to
gi ve defense counsel voir dire instruction on the proper role of
the jury. (T. XIl 391). Defense counsel asserted that it was not
noot because the notion concerned the prosecutor’s conments, not
the judge’ s instructions. The trial court then denied the notion
because he had given the requested instruction.(T. X 392-393).
The trial court did not think it was necessary every tinme the
| awyers tal k about the jury's role, that the instruction be reread

to the jury.

The trial court’s ruling

In claim twd, Defendant asserts that counsel rendered
i neffective assistance by allowi ng coments di m nishing the
role of the jury to be nade by the State. Defendant argues
that the State di mnished the jury’ s sense of responsibility
i n deci di ng whet her Def endant shoul d be sentenced to death by
comenting that the jury’s recommendati on was nerely advi sory
inviolation of Caldwell v. M ssissippi, 472 U.S. 320 (1985).
Def endant cites to three i nstances during voir dire where the
State told the prospective jurors that the jury's
reconmendation carried “great weight.” (Defendant’s Mbtion
at 5). Def endant further cites to the State’'s closing
argunment during the guilt phase as an i nstance of di m ni shing
the jury’'s role to which counsel should have objected.
(Defendant’s Motion at 5).

Initially, the Court notes that prior to the conmencenent
of voir dire, the Court granted the defense’'s request to
instruct the voir dire panels that the Court cannot override
the jury' s advisory sentencing reconmendation unless
reasonabl e nen cannot differ on the need to depart fromthe
recommendat i on. (ROA Vol. XI pages 8-10). This Court
instructed both voir dire panels that “I amnot required to
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follow the advisory sentencing reconmendation of the jury.
However, |1 am required to assign great weight to your
recommendati on and cannot override it unless reasonable nen
would not differ on the need to depart from the

recormendation.” (R OA Vol. X, page 36, Vol. XIll, page
411). The penalty phase instructions given in the instant
case were the standard penalty phase instructions. The

Florida Supreme Court has held that Florida's standard
penal ty-phase jury instructions do not violate Caldwell.
Thomas v. State, 838 So.2d 535 (Fla. 2003); Conbs v. State,
525 So.2d 853 (Fla. 1988). Accordingly, counsel cannot be
deened i neffective for failing to object to the instances the
State comented that the jury’s recommendation carried great
wei ght . Teffeteller v. Dugger, 734 So.2d 1009 (Fla. 1999).

Merits

First, counsel cannot be ineffective for failing to do sonet hi ng
that, in fact, he did do. Defense counsel filed a notion entitled
“notion to prohibit m sleading references to the advisory role of
ajury in sentencing” but the notion was denied by the trial court.
The trial court denied the notion because he had instructed the
jury that he woul d accord the jury recomrendati on great wei ght and
only override it if it was unreasonable.

Furthernore, any such objection is neritless. The Florida
Suprenme Court has consistently held that counsel cannot be deem
ineffective for failing to convince the Court torule in his favor.
Cf. Rutherford v. Moore, 774 So. 2d 637, 645 (Fla. 2000)(rejecting
a claimof ineffectiveness of appellate counsel for not convincing
the Court to rule in his favor on two issues actually raised on
direct appeal); Swafford v. Dugger, 569 So. 2d 1264, 1266 (Fl a.
1990) (finding that if appell ate counsel raises an issue, failingto
convince this Court to rule in an appellant’s favor is not
i neffective performance). The Florida Suprene Court has rejected

avery simlar claimof a Caldwell violation. State v. Duncan, 894
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So.2d 817, 831 (Fla. 2004)(rejecting a claim that judge's
i nstruction of "as you've been told, the final decision as to what
puni shment be [sic] inposed is the responsibility of the judge,"”
violates the mandates of cCaldwell as “w thout nerit” because the
judge's instruction included the standard jury instructions citing
Fla. Std. Jury Instr. (Crim) 7.11. and noting that “[t]his Court
has repeatedly held that Florida's standard jury instructions fully
advise the jury of the inportance of its role and do not violate
Caldwell.” citing Sochor v. State, 619 So.2d 285, 291 (Fla. 1993)
and Floyd v. State, 850 So.2d 383, 404 (Fla. 2002)). Cbviously,
counsel is not ineffective for being famliar with the controlling
casel aw that holds such an objection would be neritless. Cf.
Spencer v. State, 842 So.2d 52, 74 (Fla. 2003)(observing that
appel | ate counsel will not be considered ineffective for failingto
rai se i ssues that have little or no chance of success.).

There is no prejudice. In Caldwell v. Mississippi, 472 U.S
320, 341, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985), the United States
Suprene Court held that the jury nust be fully advised of the
I mportance of its role, and neither comments nor instructions nay
mnimze the jury's sense of responsibility for determning the
appropri at eness of death. However, the United States Suprene Court
has clarified Caldwell in a subsequent case. Romano v. Oklahoma,
512 U.S. 1, 114 S.C. 2004, 129 L.Ed.2d 1 (1994)(clarifying that
Caldwell is limted to only to certain types of comments - those
that mslead the jury as to its role in the sentencing process in
a way that allows the jury to feel | ess responsible than it should

for the sentencing decision). To establish a Ccaldwell violation,
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a defendant must show that the remarks inproperly describe the
jury’s role under state | aw. Romano, 512 U. S. at 9 (citing Dugger
v. Adams, 489 U.S. 401, 407, 109 S.C. 1211, 103 L. Ed. 2d 435 (1989)

and Sawyer v. Smith, 497 U.S. 227, 233, 110 S.C. 2822, 111 L. Ed. 2d
193 (1990)). If the prosecutor’s remarks correctly describe the
jury’s role under local lawthere is no Caldwell violation. Fleenor
v. Anderson, 171 F.3d 1096, 1100 (7" Cir. 1999)(rejecting a
Caldwell challenge to the prosecutor’s comments that the judge is
going to make the final decision because the jury was not told
anything that was not true under Indiana |law, the judge is not

required to give the jury’'s recommendati on wei ght under the |aw,

and the real objection is not to what the jurors were told, but to
I ndi ana’ s schene).

The prosecutor did not denigrate or minimize the jury’s role in
capi tal sentencing. He repeatedly inforned the jury that their
recommendation “carried great weight.” Far from denigrating the
jury’s role in capital sentencing, the prosecutor, if anything,
overstated the jury’'s role. VWhile a jury' s recomendation of a

life sentence carries great weight and may only be overridden in

uni que circunstances, a jury’'s recomrendati on of death does not.
It is only a life recommendation that a judge must accord great
wei ght . Muhammad v. State, 782 So.2d 343, 362 (Fl a. 2001) (expl ai ni ng
that it is only a jury's recommendation of life that should be
given "great weight" pursuant to Tedder v. State, 322 So.2d 908,
910 (Fla.1975) and that “the court not only has the ability but
also the duty to lessenits reliance on the jury's verdict if other

considerations make the jury's reconmendation entitled to |ess
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wei ght.”); Tedder v. State, 322 So.2d 908, 910 (Fla.1975)(a jury's
reconmendation of |ife should be given great weight and shoul d be
foll owed unless the facts suggesting a sentence of death are so
clear and convincing that virtually no reasonable person could
differ). Ajudge is free to ignore a death recommendati on fromthe
jury and inpose a life sentence. I ndeed, double jeopardy
principles would preclude the State from even appealing a judge
I nposing a life sentence, if based on judicial findings, foll ow ng
a jury recommendation of death. Sattazahn v. Pennsylvania, 537 U. S.
101, 107, 123 S. . 732, 737, 154 L. Ed. 2d 588 (2003) (noting that an
"acquittal" of death at atrial-Iike sentencing phase givesriseto

doubl e-j eopardy protections). Such a sentence woul d unrevi ewabl e

on appeal . So, a judge is conpletely free to ignore a death
recomendat i on. The jury in this case thought that their
recommendation of either life or death would be accorded great

wei ght, when, in fact, the judge was only required to give great
weight to a life recommendati on. Regardless of the prosecutor’s
comments, the jury was instructed by the trial court, that while he
not required to foll ow the advisory sentenci ng recomrendati on, he
was “required to assign great weight to your recommendation and
cannot override it unless reasonable nmen would not differ on the
need to depart from the recommendation.” (T. XI 36, XlII 411).
I ndeed, the jury was instructed in nore detail that the current
caselaw requires. Both the prosecutor’s coments and the judge’s
instruction inflated, not denigrated, the jury’'s role. There can
be no possibility that the jury took their role nore lightly than

they should have taken it as required to establish a caldwell
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violation. Accordingly, there can be no prejudice from defense
counsel not objecting to a comment that inflates, not denigrates,
the jury's role. The trial court properly denied this claim

followi ng an evidentiary hearing.
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| SSUE 111

WHETHER THE TRI AL COURT PROPERLY DEN ED THE | NEFFECTI VE

ASSI STANCE OF TRI AL COUNSEL CLAI M FOR FAILING TO OBJECT TO

THE PROSECUTOR' S OM SSI ON THAT THE STANDARD OF PROOF FOR

M TI GATI NG Cl RCUMSTANCES | S THE PREPONDERANCE COF THE EVI DENCE

STANDARD? ( Rest at ed)

Bel cher contends his trial counsels were ineffective for failing
to object to the prosecutor not explaining the |ower burden of
proof regarding mtigators during jury selection. IB at 16.
Counsel " s performance was not deficient. There was no basis for an
objection. Wile defense counsel nmay discuss the |ower burden if
he w shes, he cannot force the prosecutor to do so. Def ense
counsel does not have this type of control over the prosecutor’s
remarks. There was no prejudice fromthe prosecutor’s omn ssion.
The jury was instructed on the |lower burden of proof for

mtigators. The trial court properly denied this claimfollow ng

an evidentiary hearing.

Tri al
During jury selection, the prosecutor stated that:

It is inportant for all of you to understand that in this
type of trial there are two parts of the trial. Wat | nmean
by that is you have the first part where you determ ne
whet her the stat has proven beyond a reasonabl e doubt that
this defendant whether he is guilty or not guilty and if he
is found guilty of nurder in the first degree you have to
nove to the second part and in that part it is what is called
t he penalty phase.

(T. 144). During jury selection, Def ense counsel, Al an

Ch

pperfield, stated to the prospective jurors:

Aggravating circunstances are certain fact about the crine or
about the person who's convicted that under Florida |aw
suggest that death might be an appropriate penalty. And
they’re all defined by statute and they have to be proven
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beyond a reasonable doubt. Mtigating - do you al
understand that? And you'll understand better once we get
t here. This is sort of just a summary for some of the
questions I’mgoing to ask you. Mtigating circunstances are
facts about the crine or about the life and personal
characteristics of the person who' s convicted which suggest
that alife sentence without parole m ght be appropriate. Do
you all think that you can pay attention to mtigating
ci rcunst ances as wel |l as aggravating circunmstances? And they
include things like a person’s permt, a person’'s life
hi story, good deeds that a person has done, those sorts of
things and they' re conpletely unlimted. They re not defi ned
by statute. They're unlimted. It’s whatever facts can be
produced which tend to nake a |ife sentence appropriate. Do
you all think you can listen to all of those or do you think
that after conviction of first degree preneditated, no
excuses for nurder, that mtigating circunstances just don’t
make any difference. Anybody feel |ike that?

(T. XII 220-222).

Evi denti ary heari ng

At the evidentiary hearing, defense counsel explained that he
did not object because he did not think that he could force the
prosecutor to talk about mtigation. (EH May at 9). Def ense
counsel pointed out that the comment did not have anything to do
with mtigators; rather, the prosecutor was explaining the two

stages of a capital trial. (EH May at 9).

The trial court’s ruling

In ground three, Defendant alleges that counsel rendered
ineffective assistance for failing to object and request a
curative instruction to the State’s voir dire comment which
failed to distinguish the defense’s | esser burden of proof to
establish mtigating circunstances. At the evidentiary
hearing held on May 6, 2005, M. Chipperfield and M. Buzzel
testified regarding the instant claim M. Chipperfield
testified that he did not recall his thinking back during the
trial, but that the State’s coment was explaining the two
stages of the trial and did not have anything to do wth
mtigating circunstances. (Exhibit “B,” pages 8-9). (/g
Chi pperfield testified that he does not believe he coul d have
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obj ect ed and asked the Court to nake the State tal k about the
burden of proving mtigators at that tine since the State had
not tal ked about mtigating circunstances. (Exhibit *“B,”
page 9). On cross-examnation, M. Chipperfield testified
that he understood that the State has to prove aggravators
“beyond a reasonable doubt” but there is no beyond a
reasonabl e doubt proof requirenent for mtigation. (Exhibit
“B,” page 30).

M. Buzzell testified that he did not understand the
portion of the State’s voir dire quoted by Defendant to say
what Def endant characterized it to say. (Exhibit “B,” pages
35-36). M. Buzzell testified that the defense’s voir dire
gquestions where M. Chipperfield discussed mtigation is
taken out of context by Defendant. (Exhibit “B,” pages 36-
37). M. Buzzell testified that M. Chipperfield covered
that mtigation does not have to be found beyond a reasonabl e
doubt and that M. Chipperfield characterized the long I|ist
of things that could be found to be non-statutory mtigation.
(Exhibit “B,” page 37).

The Court finds that the statenment actually nade by the
State was in itself not objectionable. Further, the Court
finds that M. Chipperfield s comment during voir dire was
not i nproper. Accordingly, Defendant has failed to establish
error on the part of counsel for failing to object to the
State’'s all eged voir dire cormment which failed to distinguish
t he defense’s | esser burden of proof to establish mtigating
circunstances. Strickland, 466 U S. 668.

Merits

There i s no deficient perfornmance because there was no basis for
an objection. Defense counsel cannot make the prosecutor discuss
matters the prosecutor does not want to discuss. Defense counsel
have no such control over the content of the prosecutor’s remarks.
Def ense counsel is free and did discuss mtigators in his remarks
in jury selection but he cannot force the prosecutor to do so.

Def ense counsel did NOT tell the prospective jurors that
mtigating circunstances nust be proven beyond a reasonabl e doubt.
Counsel cannot be ineffective for msstating the |aw when he, in
fact, did not make any such misstatenment. Counsel was summari zi ng
the law to provide a basis for the prospective jurors for the

pur pose of asking questions during the voir dire. He was not
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attenpting to explain the entire concept mtigating circunstances
and their attendant standard of proof. He was doing voir dire, not
closing argunent in the penalty phase. He was not required to
explain every detail regarding mtigating circunstances at this
stage of the trial. It is clear from the record that defense
counsel’s purpose in summarizing the Jlaw of mtigating
circunstances was to identify prospective juror who did not believe
in the entire concept of mtigating circunstances and would vote
for death based nerely on a conviction for first degree mnurder
Def ense counsel was attenpting to identify and strike jurors who
had a “no excuses” view of the appropriate penalty for nurder
This is perfectly appropriate tactic during jury selection.

Nor is there any prejudice. The concept of mitigation and its
attendant standard of proof was explained to the jury during the
penalty phase. (T. Vol. 1834). This trial court properly denied

this claimfoll ow ng an evidentiary hearing.
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| SSUE |V

VWHETHER THE TRI AL COURT PROPERLY SUMMVARI LY DENI ED THE CLAI M

OF | NEFFECTI VENESS FOR FAI LI NG TO OBJECT TO THE PROSECUTOR S

QUESTIONS DURING JURY SELECTION REGARDI NG VEI GH NG?

(Rest at ed)

Bel cher asserts that his trial counsel were ineffective for
failing to object to the prosecutor’s questions regarding death
being the appropriate sentence if aggravating circunstances
outwei gh mtigating circunstances. IB at 20. Belcher asserts that
the prosecutor’s questions and a juror’s answers during jury
sel ection anmounted to a “presunption of death.” There is no
defi ci ent performance because any such objecti on woul d be basel ess.
This claimis nmeritless under both this Court’s and United States
Suprene Court’s precedent. This Court has repeatedly rejected any
claimthat prosecutor’s comments or the standard jury instruction
shift the burden to the defendant to prove life is the appropriate
sentence. The United States Suprene Court has recently held that
a state statute allowi ng a death sentence even if aggravators and

mtigators are equal was constitutional. Thus, the trial court

properly summarily denied this claim

Trial

During jury selection, the prosecutor questioned each of the
i ndi vi dual jurors about whether “if aggravators outweigh
mtigators, . . ., could you recomend that the death penalty be
i nposed?” (T. Xl 148). The prosecutor also asked: “First of all,
the State has got to prove the aggravators and then you listen to

the mtigators and see if they have been proven and then if the
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mtigators don’'t outweigh that aggravators, could you recomrend
that Judge Dearing inpose the death penalty” (T. Xl 149).

During jury sel ection, defense counsel asked juror Ms. A dring,
how she felt ®“about the appropriateness of a life sentence for
first degree murder” and she responded: “It could happen in certain
ci rcunst ances. If the defense <can make the mtigating
circunstances outweigh the aggravating circunstances, then |
woul dn’ t have no probl emrecomending |ife as opposed to death, but
by the sanme token, the State aggravating outwei ghs the mtigating,
then I woul d have no probleminposing a death sentence either.

woul d keep an open nmind.” (T. XI| 299-300).°

The trial court’s ruling

In ground four, Defendant alleges counsel rendered
ineffective assistance for failing to object and request a
curative instruction to the State’'s voir dire conment
indicating that Defendant has the burden of proving that
mtigating ci rcunst ances out wei gh t he aggravating
ci rcunst ances, rather than vice versa. The record reveal s
that the penalty phase instructions given in the instant case
were the standard penalty phase instructions. The Florida
Suprene Court has consistently held that Defendant’s burden
shifting argunent is without merit. Giffin v. State, 866
So.2d 1 (Fla. 2003); Randolph v. State, 853 So.2d 1051, 1067
(Fla 2003); Floyd v. State, 808 So.2d 175 (Fla. 2002); Denps

Dugger, 714 So. 2d 365, 368 (Fla. 1998); Johnson v. State,
660 So. 2d 637, 647 (Fla. 1995). Further, the Court does not
find the corments by the State that Def endant conpl ai ns of
were objectionable. (ROA Vol. X, pages 148-149).
Therefore, Defendant has failed to establish error on the
part of counsel or prejudice to his defense. Strickland, 466
U S. 668.

8 Teresa A dring was on the final jury (T. Xl 377; Xl 528,
532).
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Merits

The trial court properly sumarily denied this claim Thi s
cl ai m does not require an evidentiary hearing because the Florida
Suprene Court’s caselaw establishes that it is neritless as a
matter of |aw.

There was no deficient performance. There is nothing
obj ecti onabl e about the prosecutor’s questions or juror Adring s
responses. As post-conviction counsel acknow edges, the Florida
Suprene Court has repeatedly rejected any claimthat prosecutor’s
comrents or the standard jury instruction shift the burden to the
defendant to prove life is the appropriate sentence. Griffin v.
State, 866 So.2d 1, 14 (Fla. 2003)(stating: “W have also
repeatedly rejected clains that the standard jury instruction
i nperm ssibly shifts the burden to the defense to prove that death
is not the appropriate sentence.” citing Sweet v. Moore, 822 So.2d
1269, 1274 (Fla.2002); cCarroll v. State, 815 So.2d 601, 622-23
(Fla.2002) and San Martin v. State, 705 So.2d 1337, 1350
(Fla.1997); Asay v. Moore, 828 So.2d 985, 993 (Fla. 2002)(noting
that the “Court has repeatedly rejected the argunent that the
standard instruction shifted the burden to the to the defendant to
prove that a |ife sentence was appropriate” citing San Martin v.
State, 705 So.2d 1337, 1350 (Fla.1997) and Shellito v. State, 701
So. 2d 837, 842 (Fla.1997)); San Martin v. State, 705 So.2d 1337,
1350 (Fl a.1997) (concluding that weighing provisions in Florida's
death penalty statute requiring the jury to determ ne "[w het her
sufficient mtigating circunstances exist which outweigh the

aggravating circunstances found to exist" and the standard jury
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i nstruction thereon did not unconstitutionally shift the burden to
the defendant to prove why he should not be given a death
sent ence) . The prosecutor’s conmments and the actual juror’s
response were proper statenments of the [ aw according to the Florida
Suprene Court and therefore, defense counsel had no basis for an
obj ection. Counsel’s performance was not deficient for failing to
obj ect to unobjectionable comments.

Post -convi ction counsel argues that the 1issue should be
revisited in this case, but a post-conviction case is not the
appropriate case to do so. The Florida Suprene Court does not
revisit established caselaw in the context of ineffective
assi stance of counsel claim Steinhorst v. Wainwright, 477 So.2d
537 (Fla. 1985)(noting that the failure to present a novel | egal
argument not established as neritorious in the jurisdiction of the
court to whomone is arguing is sinply not ineffectiveness of |egal
counsel); Pitts v. Cook, 923 F.2d 1568, 1574 (11'" Gir. 1991)(noti ng
that | awers rarely, if ever, are required to be innovative to be
effective). |If counsel followed established casel aw, he was, by
definition, effective and that is the only issue before the court
in an ineffectiveness claimin post-conviction litigation. |If the
Florida Supreme Court wi shes to revisited their repeated hol di ngs
inthis area, which they showno inclination to do so, they will do
so in a direct appeal case, not this post-conviction case.

Moreover, contrary to Belcher’'s assertion, neither the
prosecutor’s question nor the juror’s answers anounted to a
“presunption of death.” Nei t her discussed what occurred if

aggravators and mtigators were equal. Both the questions and the
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answer assuned t hat either aggravators woul d outwei gh mtigators or
vi ce versa. Equi pose was not di scussed. Neither the questions nor
the answer reflect a presunption of death.

Bel cher’s reliance on Jackson v. Dugger, 837 F.2d 1469,
1473-1474 (11'" Cir. 1988), is misplaced. IB at 22,23. The El eventh
Circuit held that a presunption that death was the appropriate
sentence when there are one or nore valid aggravating factors in
the absence of any mtigating factors, violated the individualized
sentencing determnation required by the E ghth Anmendnent.
However, recently, the United States Suprene Court, in Kansas v.
Marsh, - U.S. -, 2006 W. 1725515 (June 26, 2006), held that Kansas’
death penalty statute, which mandated the death penalty even if
jury found aggravating and mtigating circunstances weighed
equal ly, did not violate the Ei ghth Anendnent. The Marsh Court
expl ai ned that a death penalty statute may pl ace the burden on the
defendant to prove that the mtigating circunstances outweigh
aggravating circunstances. As long as a state’'s death penalty
statute narrows the class and does not preclude the sentencer from
considering relevant mtigating evidence, that statute does not
violate the Eighth Arendnent. Florida s death penalty statute not
only requires the aggravators outweigh mtigators, unlike Kansas’,
but |ike Kansas' statute, Florida s statute narrows the class and
does not preclude the sentencer from considering relevant
mtigating evidence. | f Kansas’ death penalty statute, which
al l ows a death sentence when there i s equi pose between aggravators
and mitigators, is constitutional, as the United States Suprene

Court recently held, then Florida s death penalty statute, which
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does not have a equi pose concept, certainly is constitutional as
wel | . The Eleventh Circuit’s holding otherwise in Jackson,
regardi ng a presunption of death, has been overrul ed by the United
State Suprene Court in Marsh. The trial court properly summarily

denied this claim
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| SSUE V
WHETHER THE TRI AL COURT PROPERLY DENI ED THE CLAI M
OF | NEFFECTI VENESS FOR FAILING TO OBJECT TO THE
PROSECUTOR' S COWMMENTS REGARDI NG PREMEDI ATI ON?
(Rest at ed)

Bel cher asserts that his trial |awers were ineffective for
failing to object to the prosecutor’s coments regarding
preneditated nmurder. 1B at 24. There was no deficient perfornmance
because there was no basis to objection. The prosecutor’s comments
regarding preneditation were correct statenents of the |aw
Mor eover, there was no prejudice. The jury was properly instructed

on the concept of preneditation. Thus, the trial court properly

deni ed the claim

Trial

During jury selection, the prosecutor was discussing the two
theories of first degree nurder - preneditated nurder and fel ony
murder. (T. Xl 166). He explained that “killing with preneditation
is killing after consciously deciding to do so. The decision nust
be present in the mnd at the tinme of the killing. The |aw does
not fix the exact period of tinme that nust pass between formation
in the mnd of the preneditated intent to kill and the actual
killing.” (T. XI 166). He al so expl ained that: “There doesn’'t
have to be an exact period of tinme. The preneditated intent to
kill must be formed before the killing. And the question of
premeditation is a question of fact to be determ ned by you from
t he evidence” (T. Xl 167). The prosecutor noted that: “It will be

sufficient proof of preneditation if the circunstances of the
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killing convince you beyond a reasonabl e doubt of the exi stence of
prenmeditation at the tinme of the killing. That was witten,
obviously, by a |awer. Let ne hopefully tell you in common
everyday | anguage, not |egalese. Do you all understand that there
doesn’t have to be an exact period of tine. It’s not like an
Agat ha Christie book. | don't have to think about it for nonths or
years.” (T. Xl 167).

During closing of the guilt phase, the prosecutor again
expl ai ned the concept of preneditation. (T. XVIII 1345-1346). The
prosecutor was using a chart. The chart probably had the el enents
of murder on it including the elenent that the victimis dead. The
prosecutor stated: “One is call ed preneditated nurder and t he ot her
is known as felony nurder. And the bottomline in terms of proving
beyond a reasonabl e doubt is that she is dead. There is no dispute
about that. That the death was caused by the crim nal act of Janes
Bernard Bel cher. There's no dispute about that.” (T. XVIII 1345-
1346). The prosecutor also referred to his prior description of
the concept of preneditation: “Well, for preneditation, we covered
that in jury selection, here’'s what's required. There was a
consci ous decision to kill. The decision nust be present in the
mnd at the tine the act was conmtted and as you recall, the | aw
doesn’'t fix the exact period of tinme that nust pass between the
formation of the preneditated intent to kill and the actual act.

This nust be long enough for reflection. And the question of

premeditation is a question of fact to be determ ned by you from
the evidence and it will be sufficient proof of premeditation if

the circunstances of the attenpted killing and the conduct of the
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accused convince you beyond a reasonable doubt.” (T. XVIII 1346-

1347).

Evi denti ary heari ng

At the evidentiary hearing, defense counsel explained but that
he did not hear anything that was not out of the standard
instruction. (EH May at 11-13). He expl ai ned that preneditation
requires two things reflection followed by a decision. (EH May at
13). Defense counsel stated that he did not believe that there was
any grounds to object to the prosecutor’s closing argunent
regarding the statenent that the victimwas dead. (EH May at 15-
16). There was no di spute about the victimbeing dead. (EH May at
16) .

The trial court’s ruling

In ground five, Defendant alleges that counsel rendered
ineffective assistance for failing to object and request a
curative instruction to the State’s conmments indicating that
a killing done instantly after deciding to kill is
Premedi tated First Degree Murder. At the evidentiary hearing
held on My 6, 2006, M. Chipperfield and M. Buzzel
testified regarding this claim M. Chipperfield testified
that the first comment by the State addressed at the hearing
did not contain the word “instantly” as alleged and if it had
he m ght have objected. (Exhibit “B,” pages 10-12). M.
Chipperfield testified that he believes that the State’'s
comment was right out of the instruction. (Exhibit “B,” page
12). M. Chipperfield testified that the second comrent by
the State addressed at the hearing contai ned the requirenents
of the jury instruction: reflection followed by a deci sion.
(Exhibit “B,” pages 12-13). M. Chipperfield testified that
the third corment by the State, which occurred during cl osing
argunents, was not objectionable since the victim was dead
and the defense had conceded that the victim was dead.
(Exhibit “B,” pages 13-16). M. Buzzell testified concerning
the State’s first coment raised by Defendant that while the
State did not repeat the part of the jury instruction that
there must be tinme for reflection, the statenent nade by the
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State was not an incorrect statenment of the law. (Exhibit
“B,” pages 37-40). M. Buzzell testified that at nost the
State’s comment was an inconplete statement. (Exhibit “B,”
page 40).

The Court specifically finds M. Chipperfield s and M.
Buzzell’'s testinony was both nore credible and nore
persuasi ve than Defendant’s all egations. Laranore v. State,
699 So.2d 846 (Fla. 4'" DCA 1997). The Court finds that the
statenents actually nade by the State were in thensel ves not
obj ecti onabl e. Accordingly, Defendant has failed to
establish error on the part of counsel for failing to object
to the State’'s alleged coments indicating that a killing
done instantly after deciding to kill is Preneditated First
Degree Murder. Strickland, 466 U. S. 668.

Merits

There was deficient performance. There was no basis for any
objection. The prosecutor’s statenents are correct statenents of
the law regarding the concept of preneditation. Standard Jury
Instructions in Criminal Cases (97-1), 697 So.2d 84, 97 (Fla.
1997) (defining preneditation as: "Killing with preneditation” is
killing after consciously deciding to do so. The deci sion nust be
present in the mnd at the tinme of the killing. The |aw does not
fix the exact period of tine that nust pass between the formation
of the preneditated intent to kill and the killing. The period of
time nust be | ong enough to allowreflection by the defendant. The
preneditated intent to kill nust be formed before the killing. The
guestion of preneditation is a question of fact to be determ ned by
you fromthe evidence. It will be sufficient proof of preneditation
if the circunstances of the killing and the conduct of the accused
convince you beyond a reasonable doubt of the existence of
preneditation at the tine of the killing). The prosecutor’s
comments included a statenment that reflection was required.

Def ense counsel is not ineffective for failing to object to correct
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statenents of the law. As the trial court found, “the statements
actually made by the State were in thensel ves not objectionable.”

The Florida Suprene Court has rejected a simlar claim of
i neffectiveness wi thout an evi denti ary heari ng where the prosecutor
included reflection in the definition of preneditation, as the
prosecutor did here, and where the jury was properly instructed on
preneditation, as the jury was here. State v. Williams, 797 So.2d
1235, 1241 (Fla. 2001)(affirmng a summary denial of an
i neffectiveness claimfor failing to object to the State's i nproper
definition of preneditation where the prosecutor stated: “Anytine
anybody takes a gun, a .38 caliber gun and shoots another person in
the head, that is preneditated.”).

Bel cher’s reliance on waters v. State, 486 So.2d 614, 616 (Fl a.
5th DCA 1986), is m splaced. IB at 29, 31. waters is a Fifth
District case that this Court has distinguished. State v. williams,
797 So.2d 1235, 1242 (Fla. 2001)(distinguishing waters where the
State did refer to the elenent of reflection in its closing
argunent and where the trial court properly instructed the jury on
the definition of preneditation and finding that the trial court
did not err in denying the defendant an evidentiary hearing on this
I ssue). Here, as in williams, the prosecutor referred to the
el ement of reflection required to establish preneditation; but,
here, unlike, williams, the trial court granted the defendant an
evidentiary hearing on this issue. The trial court properly denied

this claimof ineffectiveness followi ng an evidentiary hearing.
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| SSUE VI
WHETHER THE TRI AL COURT PROPERLY SUMVARI LY DENI ED
A CLAI M OF | NEFFECTI VENESS FOR FAI LI NG TO OBJECTI ON
TO THE PROSECUTOR' S COWMENTS REGARDI NG MOTI VE?
(Rest at ed)

Bel cher clains that his trial counsels were ineffective for not
objecting to the prosecutor’s comment regarding notive. |B at 32.
There was no deficient perfornmance because there was no basis for
any objection. The prosecutor’s comment that the prosecution does
not have to prove notive was an accurate statenent of the |aw
There was no prejudice either. The jury was properly instructed on

prenmedi tation. The trial court properly sunmarily denied this

claim

Tri al
During jury selection, the prosecutor stated:
Do all of you understand that the State doesn’t have to prove
notive? You know sonetines in books or on TV everybody is
tal ki ng about what was the notive. The State does not have
to prove notive.

(T. XI 169).

During jury selection, the prosecutor also stated:
Do all of you understand that sonetinmes on TV or in books,
you know, they’ve got notive. Here was the notive. That the
State doesn’t have to prove notive in any nmurder. Do all of
you understand that?

(T. X1l 469).

The trial court’s ruling

In ground six, Defendant alleges that counsel rendered
ineffective assistance for failing to object and request a
curative instruction to the State’s comment that suggested
the State does not have to prove intent for First Degree
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Prenedi tated Murder. Def endant argues that the State’'s
statenent that it did not have to prove notive suggested to
the jury that the State did not have to prove intent to kill.
The first comment Defendant conpl ains of was:

Do all of you understand that the State doesn’'t have to
prove notive? You know sonetines in books or on TV
everybody is tal king about what was the notive. The
State does not have to prove notive.

(ROA Vol. X, page 169). The State Attorney’ s second
comment Def endant conpl ai ns of was:

Do all of you understand that sonmetinmes on TV or in
books, you know, they’ ve got notive. Here was the
notive. That the State doesn’t have to prove notive in
any murder. Do all of you understand that?

(ROA Vol. XlIll, page 469).

Motive for a nurder “is not an essential elenent of the
crime of first degree nurder and a person may be convi ct ed of
this crine even if no notive is established.” Bedova v.
State, 779 So.2d 574, 578 (Fla. 5'" DCA 2001). The |ack of
notive does not prevent proof of preneditation. Daniels v.
State, 108 So.2d 755 (Fla. 1959). The Court finds that the
State’s coments that it did not have to prove a notive for
the victims murder did not suggest to the jury that the
State did not have to prove that Defendant had an intent to
kill the victim Accordingly, Defendant has failed to
establish error on the part of counsel or prejudice to his
case. Strickland, 466 U.S. 668.

Merits

This claimdid not require an evidentiary hearing because the
trial court record conclusively refutes this claim of
i neffectiveness and Fl ori da Suprenme Court casel aw est abli shes t hat
notive is not a required el enent.

There was no deficient performance. The prosecutor’s statenent
that the State is not required to prove notive is a correct
statenent of the |l aw. Bedoya v. State, 779 So.2d 574, 578 (Fla. 5"
DCA 2001)(noting that notive is not an essential elenment of the

crime of first degree nmurder and a person nay be convicted of this
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crinme even if no notive is established); Daniels v. State, 108
So.2d 755 (Fla. 1959)(observing that lack of notive does not
prevent proof of preneditated hom cide); Matthews v. State , 130
Fla. 53, 60, 177 So. 321, 325 (Fla. 1937)(concluding that while the
exi stence of a notive may be evidence to show the degree of the
offense, or to establish the identity of the defendant as the
slayer; “notive is not an essential elenent of the crinme, nor is it
i ndi spensable to a conviction of the person charged with its
comm ssion.”). There was no basis for defense counsel to
objection. As the trial court found, “the State’s conments that it
did not have to prove a notive for the victinmis nurder did not
suggest to the jury that the State did not have to prove that
Def endant had an intent to kill the victim” Defense counsel is
not ineffective for failing to object to correct statenments of the
| aw.

There was no prejudice. The jury was properly instructed on
prenmedi tation. Furthernore, the prosecution did, in fact,
establish a notive for this nmurder. Thus, the trial court properly

summarily denied the claim
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| SSUE VI
WHETHER THE TRI AL COURT PROPERLY DENI ED THE CLAI M
OF | NEFFECTI VENESS FOR CONCEDI NG THAT A SEXUAL
BATTERY OCCURRED? ( Rest at ed)
Bel cher clains that his trial counsels were ineffective for
conceding facts in violation of Nixon v. Singletary, 758 So.2d 618

(Fla. 2000)(nNixon II), and Nixon v. State, 857 So.2d 172 (Fla.

2003) (Nixon ITI). |B at 38. Nixon clains are now governed by the
Strickland standard. There is no deficient performance or
prej udi ce. Trial counsel did not concede that Belcher was
per petrator. Trial counsel nerely conceded that the victim was

dead. This is not the type of “concession” covered Nixon. A true
Nixon claim requires that counsel concede, not that a crine
occurred, but that his client was the perpetrator of that crine.

Def ense counsel disputed the identity of the perpetrator. Nor was
there any prejudice. A nere concession that a crime occurred, but
t he defendant did not conmt the crine does not harm a defendant.
So, there was no prejudice. The trial court properly denied this

claimfollow ng an evidentiary hearing.

Trial

During opening statenents of the guilt phase, Lewis Buzzell,
admtted that there were sonme facts that were not disputed:
“obviously, and quite tragically, M. Enbry is dead.” (T. XII
565). He then explained that “the ultimate question for you, which
is who did it” (T. 566). He argued that while “the State may

actual |y have proved several things, a lot of things, and yet they
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wi || not prove beyond a reasonabl e doubt that Janmes Bel cher was t he

person who did this” (T. Xl 567).

Evi denti ary hearing

Def ense counsel did not agree that conceding that there was a
murder was inplicitly conceding that there was a rape. (EH May at
19) . Their theory was that “our client had consensual sex and
didn’t conmt a sexual battery” and that “soneone else conmtted
the murder possibly along with a sexual battery.” (EH May at 19).
Lew s Buzzell testified that he did not think that telling the jury
that the only real issue was the identity of the perpetrator that
the jury woul d assune that was a concession that a sexual battery
occurred. (EH May at 42). Hi s defense was that Bel cher did not do

it which enconpassed both the nurder and the rape. (EH May at 42).

The trial court’s ruling

In ground seven, Defendant asserts that counsel rendered
i neffective assi stance by conceding that the victi msuffered
a sexual battery, the predicate offense needed for a Fel ony
First Degree Murder conviction. M. Chipperfield testified
at the May 6, 2005, evidentiary hearing concerning this
al l egati on. M. Chipperfield testified that the only rea
I ssue at trial was the identity of the perpetrator. (Exhibit
“B,” page 19). M. Chipperfieldtestified that the defense’s
theory at trial was that Defendant had consensual sex with
the victim not sexual battery, and that soneone else
comm tted the nurder and possi bly a sexual battery. (Exhibit
“B,” page 19).

M. Buzzell testified at the My 6, 2005, hearing
regarding the allegation of conceding the victimsuffered a
sexual battery. M. Buzzell testified that telling the jury
that the only real issue is the identity of the perpetrator
was not a concession that Defendant commtted a sexual
battery. (Exhibit “B,” page 40-42). M. Buzzell testified
t hat the defense was that Defendant did not commt the sexual
battery or first degree nurder. (Exhibit “B,” page 43). On
cross-exam nation, M. Buzzell testified that the defense’'s
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overall approach at trial was to distance Defendant’s DNA
from the time of the victims death and the tine of her
injuries as nuch as possible. (Exhibit “B,” page 52).

The Court specifically finds M. Chipperfield s and M.
Buzzell’s testinony was both nore credible and nore
persuasi ve than Defendant’s all egations. Laranore v. State,
699 So.2d 846 (Fla. 4'" DCA 1997). The Court finds that
def ense counsel did not concede that the sexual battery had
occurred. Counsel’s defense was that Defendant was not the
person who conmtted these crinmes. Counsel’s theory was that
Def endant had consensual sex with the victim at sone tine
ot her than the tine of the nurder and possi bl e sexual battery
and so their failure to specifically contest that this was a
mur der and sexual battery did not constitute a concession on
counsel s part about anything relevant to their defense. The
Court finds defense counsel did not specifically concede that
any crine, especially sexual battery, had occurred.
Accordi ngly, Defendant has failed to establish error on the
part of counsel or prejudice to his case. Strickland, 466
U S. 668.

Merits

First, a “concession” that the crinme occurred or that the victim
is dead is not a true Nixon claim Were counsel acknow edges t hat
the crime occurred but argues that the defendant is not the
perpetrator, that is not a concession as envisioned by Nixon IT or
Nixon III. A true Nixon claimrequires that counsel concede that
the defendant is the perpetrator to the charged crine.

More inportantly, Nixon 1S no |longer good |aw. The Florida
Supreme Court’s Nixon deci sion was overruled by the United States
Suprenme Court in Florida v. Nixon, 543 U.S. 175, 125 S. Ct. 551, 160
L. Ed. 2d 565 (2004) (hol ding that a concession of guilt is governed
by Strickland, not Cronic and that while an attorney has a duty to
consult, he is not required to obtain the defendant's express
consent to a concession of guilt). The Nixon Court held:

When counsel infornms the defendant of the strategy counsel

believes to be in the defendant's best interest and the

def endant is unresponsive, counsel's strategic choice is not
i npeded by any blanket rule demanding the defendant's
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explicit consent. Instead, if counsel's strategy, given the
evidence bearing on the defendant's guilt, satisfies the
Strickland standard, that is the end of the matter; no
tenabl e claimof ineffective assistance would renain.
Florida v. Nixon, 543 U.S. at 192, 125 S. (. at 563; see also
Philmore v. State, 2006 W. 1641932, *7 (Fl a. June 15, 2006) (quoti ng
this passage and acknow edging that this Court's requirenent in
Nixon that a defendant nust affirmatively and explicitly agree to
a strategy to concede guilt was overruled by Florida v. Nixon, 543
U.S. 175, 125 S.Ct. 551, 563, 160 L. Ed.2d 565 (2004)). So, Bel cher
may only raise this claimas a Strickland claim Nixon v. State,
2006 W. 1027135, *4 (Fla. April 20, 2006) (explaining that to obtain
relief based on ineffective assistance of counsel for conceding
guilt wthout the defendant's consent, the defendant nust
denonstrate that counsel's performance was deficient and that the
def endant was prejudiced by the deficient performance as required
under Strickland v. Washington, 466 U.S. 668, 104 S.C. 2052, 80
L. Ed. 2d 674 (1984) and concluding that trial counsel’s strategy of
concedi ng guilt because the evi dence denonstrated Ni xon’s guilt and
focusi ng i nstead on the penalty phase to avoid a death sentence was
a reasonable trial strategy and therefore, counsel's performance
was not deficient); Harvey v. State, 2006 W. 1641961 (Fl a. June 15,
2006) (hol ding that trial counsel's opening statenment during guilt
phase, where he said: “I have been doing defense work for sone
tinme. |'ve never said that in a court of law, that ny client is
guilty of nurder. But he is”, was effectively concedi ng defendant's
guilt of first-degree nmurder but did not prejudice defendant and,

thus, did not anobunt to ineffective assistance.).
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There was no deficient performance. As trial counsel expl ai ned,
they argued that the defendant was not the perpetrator. Thei r
theory was that “our client had consensual sex and didn’'t comit a
sexual battery” and that “sonmeone else commtted the nurder
possibly along with a sexual battery.” (EH May at 19). Defense
counsel mnerely conceded that the victim was dead. | f defense
counsel had denied that the victimwas dead, the State could well
have obtai ned the actual body fromthe cenetery and presented the
actual corpse to the jury. Cbviously, no defense counsel wants to
di spute the fact the victimis dead when the State has recovered
the body. Such a defense is likely to provoke the prosecutor to
truly prove the victimis dead. It was reasonable trial strategy
to conceded that the victi mwas dead.

Mor eover, there was no prejudice. Conceding that the victi mwas
mur dered, but by another person, does not harm a defendant.
Regardl ess of counsel’s argunent, the jury would have convicted
Bel cher based on the DNA evidence. Patton v. State, 784 So.2d 380
(Fla. 2000)(finding the facts counsel conceded were supported by
overwhel m ng evidence and even if counsel had denied these facts,
there was no reasonabl e possibility the jury woul d have rendered a
different verdict). The trial court properly denied this claim

foll owm ng an evidentiary hearing.
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| SSUE VI I |

WHETHER THE TRI AL COURT PROPERLY DENI ED THE CLAI M
OF | NEFFECTI VENESS FOR NOT OBJECTING TO VICTIM
| MPACT EVI DENCE? ( Rest at ed)

Bel cher contends that his trial counsels were ineffective for
allowing victim inpact evidence during the guilt phase and
enotional appeals to the jury. IB at 43. There was no deficient
performance. Trial counsel did object to the brother’s testinony
and on the ground that it was victiminpact evidence. Furthernore,

there is no prejudice. The prosecutor w thdrew the question. The

trial court properly summarily denied this claim

Trial

During the guilt phase, the victins brother, who had found the
victim was explaining that the victim kept her door |ocked. (T.
X1l 574). Her brother testified that the victim was attending
school and working two jobs. The prosecutor observed that the
victimwas “pretty anbitious, | guess, to use ny words in terns of,
| guess, she went to school and had two jobs?” (T. XIl'l 575).
Before the witness could answer, Defense counsel, M. Buzzell,
i mredi ately objected that the prosecutor was “getting into really
victim inpact testinony here.” (T. Xl 575). Def ense counse
argued that this was “descri bi ng her character by bei ng anbiti ous,
that’s conpletely irrelevant and what it does is create synpathy or
| end synmpathy to her. (T. XIlIl 576). The prosecutor w thdrewthe
questi on. (T. XII'l 576-577). The prosecutor asked about the
victim s housekeeping habits. (T. XIIl 578). The brother testified
that she was “very neat” (T. XIII 578).
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During the guilt phase, the victinis brother identified several
phot ographs of the victins house. Wen the prosecutor started to
have the witness Rick Enbry identify Ex. J and K, which depicted
the victim s body inside the bathtub, defense counsel asked to | ook
at themfirst. (T. XIIl 588). Defense counsel objected that they
were prejudicial especially having the victims brother identify
them (T. XIlIl 588-589). The prosecutor argued the photographs
showed the position the victimwas found in. (T. XIIl 590). The
prosecutor noted that the State cannot help it if the victims
brother is the one who finds the body. (T. XiIl 590). The trial
court overruled the objection provided that the brother did not
exhibits any “strong enotional response”. (T. X Il 591-592).

During the guilt phase, Oficer OBryant, who is an evidence
tech with the JSO, who assisted Oficer Parker with the photographs
of the crine scene, testified regarding taking the photographs. (T.
XI'V 607). The prosecutor introduced State Ex. R and S which

depicted the victinis body after she was renoved fromthe bathtub

and placed on a plastic sheet. (T. XIV 627-628). Ex. S depicted
the victims upper shoulder and head. (T. XV 628). Def ense
counsel, M. Buzzell, objected that the photographs were not

rel evant and that any val ue was out wei ghed by prejudicial val ue and
that the photographs were cunul ative of the photographs of the
victimin the tub. (T. XIV 629). The prosecutor argued that the
phot ogr aphs were rel evant because the “whol e point of this trial is
going to literally come down to the DNA.~ (T. XIV 630). The
prosecutor explained that the point of the photographs was to

establish that the DNA on the slippers was not disturbed when the
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medi cal exam ner renoved the body fromthe tub because they used a
pl astic sheet. (T. XIV 631). The prosecutor argued, as the Ex.
S which depicted the victims upper shoulder and head, would
probably be used by the nedical examner to testify as to the
manner of death. (T. XV 632). The trial court asked defense
counsel if he was going to contend that the slippers were
cont am nated when the victimwas renoved fromthe tub and defense
counsel refused to answer because he was “not at liberty to
di scl ose what our strategy would be in that regard.” (T. XIV 632).
The trial court overruled the objection as to Ex. R but sustained
the objection as to Ex. S. (T. XIV 632-633). The trial court ruled
that if Ex. S becones relevant because of the nedical exam ner
testinmony, the State could renew its request to introduce it at
that tine. (T. XIV 633). Then, Ex. Rwas published to the jury.
(T. XIV 633).

During the penalty phase, the State presented four w tnesses.
Three of the four witness were victiminpact witnesses. Jennifer's
father, Martin Enbry, Sr., her best friend, Carol Thomas and her
brother, Ricky Enbry, who all testified as to their loss. (T. XX
1545-1547, 1548-1549, 1550-1553). Her brother also testified
regarding the enotional trauma of finding the body of his dead

sister. (T. XX 1552).

The trial court’s ruling

In ground ei ght, Defendant alleges that counsel rendered
i neffective assistance by perm tting inperm ssible appeals to
t he enotions and synpathy of the jurors. The first instance
of appealing to the enptions and synpathy of the jurors
Def endant cites to is the testinony of the victims brother,
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Ri cky Enbry. M. Enbry testified at trial that he had a
close relationship with his sister and that his | ooking out
for her was why he was the individual to discover her body.
(ROA Vol. XiIl, pages 571-574). During the questioning by
the State of M. Enbry concerning his sister attendi ng school
and working two jobs, M. Buzzell specifically objected to
this line of questioning as victiminpact testinony intended
to create or lend synpathy to the victim and the State
withdrew its question. (ROA Vol. Xlll, pages 575-577).
Finally, M. Enbry's testinony regarding the wvictims
housekeepi ng habits was rel evant to the i ssue of Defendant’s
DNA found on the victins bathroom slippers. (R OA Vol
XI'll, page 578).

The second i nstance Defendant cites to are photographs of
the victimoffered into evidence by the State. The State
of fered i nto evi dence phot ographs of the victins body in the
bat ht ub through M. Enbry’s testinmony. (R OA Vol. XII
page 588). M. Buzzell objected to the introduction of these
phot ographs as being prejudicial by having the victins
brother identify them but was overruled by the Court.
(ROA Vol. X, pages 588-592). The State also offered
two photographs (State’s Exhibits “R" and “S") of the victim
after she was renoved fromthe bathtub into evidence through
the testinmony of Oficer OBryant. (R OA Vol. XV, pages
627-628). M. Buzzell objected to the introduction of these
phot ographs as not relevant and prejudicial in nature.
(ROA Vol. XV, pages 629-632). The Court sustained
counsel’s objection as to State’s Exhibit “S,” but overrul ed
counsel’s objection as to State’s Exhibit “R” (R O A Vol
X'V, pages 632-633).

The third instance of appealing to the enotions and
synpathy of the jurors Defendant cites to is the State’'s
guilt phase closing argunent. Initially, this Court notes
that wwde latitude is permtted in arguing to a jury. Thomas
v. State, 326 So.2d 413 (Fla. 1975); Spencer v. State, 133
So.2d 729 (Fla. 1961), cert. denied, 369 U S 880 (1962),
cert. denied, 372 U.S. 904 (1963). Logical inferences may be

drawn, and counsel is allowed to advance all legitimte
argunents. Spencer . The standard for review of
prosecutorial msconduct is whether “the error conmitted was
so prejudicial as to vitiate the entire trial.” Cobb .

State, 376 So.2d 230, 232 (Fla. 1979). Jones v. State, 612
so.2d 1370 (Fla. 1993); State v. Mirphy, 443 So.2d 955 (Fl a.
1984). The comments by the prosecutor, of which Defendant
conplains, did not rise to the level of vitiating the entire
trial. (ROA Vol. XVIIl, pages 1318, 1330, Vol. XX, page
1553). Mor eover, the comments by the prosecutor did not
““inflame the m nds and passions of the jurors so that their
verdict reflect[ed] an enotional response to the crinme or the
def endant rather than the | ogi cal anal ysis of the evidence in
light of the applicable law.’” Jones v. State, 612 So.2d
1370, 1374 (Fla. 1993), gquoting Bertolotti v. State, 476
So.2d 130 (Fla. 1985). As counsel objected to both the
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testimony of M. Enbry and the i ntroduction of photographs of
the victim and the State’ s closing argunent would not have
i nflamed the m nds and passions of the jury, Defendant has
not est abl i shed t hat counsel erroneously al | oned
| nperm ssi ble appeals to the enotions and synpathy of the
jury. Strickland, 466 U.S. 668.

Merits

First, counsel cannot be ineffective for failing to object to
victim inpact testinony, when, in fact, he did object. Def ense
counsel objected imediately to the question, prior to the wtness

answering it. The prosecutor observed that the victimwas “pretty

anbitious, | guess, to use ny words in terns of, | guess, she went
to school and had two jobs?” (T. XIll 575). Before the wi tness
coul d answer, Defense counsel, M. Buzzell, immediately objected

that the prosecutor was “getting into really victim inpact
testinmony here.” (T. XIll 575). Defense counsel argued that this
was “descri bing her character by being anbitious, that’s conpletely
irrelevant and what it does is create synpathy or | end synpathy to
her. (T. XIIl 576). The prosecutor w thdrew the question. (T.
Xl 576-577). Nor is there any prejudice. The prosecutor
w t hdrew the question. The jury never heard the answer.

Nor was counsel ineffective for failing to object to the
testinony about the victins habits and attending school. Al of
this was rel evant evidence. The victimhabit of |ocking the door
was rel evant because there were no signs of forced entry. The
victimattendi ng school was rel evant because the State introduced
evi dence that the defendant attenpted to contact the victimwhile

she was attending class. The victim s housekeeping habits were
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rel evant because the bathroom slippers which had the defendant’s
DNA on them were found outside the shower.

Nor can be ineffective for failing to object to the phot ographs,
when, in fact, he did object. Defense counsel objected prior to
t hese photographs being published to the jury. The trial court
overrul ed counsel’s objections. The Florida Suprene Court has
consistently held that counsel cannot be deem ineffective for
failing to convince the Court to rule in his favor. Cf. Rutherford
v. Moore, 774 So. 2d 637, 645 (Fla. 2000)(rejecting a claim of
i neffectiveness of appellate counsel for not convincing the Court
to rule in his favor on two issues actually raised on direct
appeal ); Swafford v. Dugger, 569 So. 2d 1264, 1266 (Fla.
1990) (finding that if appell ate counsel raises an issue, failingto
convince this Court to rule in an appellant’s favor is not
i neffective performnce). The trial court properly summarily

denied this claim
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| SSUE | X

VWHETHER THE TRI AL COURT PROPERLY DENI ED THE | NEFFECTI VENESS

CLAIM FOR FAILING TO PRESENT A DEFENSE MEDI CAL EXPERT?

(Rest at ed)

Bel cher asserts his trial counsel was ineffective for not
presenting a defense gynecol ogi st expert to prove that the victim
vagi nal injuries could have been sustained during consensual sex
rat her than sexual battery. I B at 48. There was no deficient
performance. The expert presented at the evidentiary hearing woul d
not have hel ped the defense. He agreed that this was a rape and
with the state’ s nedi cal experts findings. Defense counsel are not
require to retain their own experts, when they can cross-exan ne
the State’s expert to the sane effect. There was no prejudice

either. The trial court properly denied this claimfollow ng an

evi denti ary heari ng.

Trial

The chi ef nedical exam ner, Dr. Floro, testified that the victim
was strangl ed and drowned. (T. XV 640, 643,656). The victins neck
was bruised. (T. XIV 651). Her shoul der was | acerated. (T. XV 651).
Her right eyebrow had bruising and abrasions.(T. XV 652). The
victim s hyoi d bone and Adamni s appl e had henorrhages whi ch i ndi cted
that she was alive when these injuries were inflicted and which are
typi cal of manual strangulation. (T. XV 653-655). The foamon the
victims nouth i s caused by drowning. (T. XIV 656). The victimhad
brui sing in her vaginal area in the hynmen and the | abia mnora. (T.
XI'V 658, 660). The medi cal exam ner recovered senen from the

victim (T. XIV 662, 664,665). He testified that the spermhad heads
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and tails suggesting the freshness of the specinen. (T. XV 665).
Many had tails but some did not. (T. XIV 669). The sperm could
have been deposited three to six days earlier. (T. XIV 6709) The
medi cal examiner’s expert opinion was that the victim had been
raped. (T. XIV 666).

On cross, M. Chipperfield questioned Dr. Floro. (T. XIV 667-
676). Defense counsel established that it was possible, because
sone of the spermin the victim(less than 50% did not have tails,
the sperm may have been froma person who had sex with the victim
three to six days earlier, not at the tinme of the nurder. (T. XIV
670-671). Dr. Floro admtted that he could not tell when the
def endant had had sex with the victim (T. XIV 671). Dr. Floro
al so admitted that small bruise on the victinis hymen and the hal f
a centineter |acerationto the victinms |abial fold could have been
a result of “vigorous” sexual intercourse rather than force. (T.
XIV 673-674). Dr. Floro admtted that he could not testify that
the person the victimhad sex with was the same person who caused
the victims injuries. (T. XV 675). Def ense counsel also
clarified the nedical expert’s testinony on direct, establishing
that when the nedi cal exam ner used the phrase “consistent with”,
it did not nmean that that was the only way sonething could have
happened. (T. XIV 676). Dr. Floro admtted that the tails of the
spermcoul d have been | ost while the victimwas alive. (T. XV 680-
682). Dr. Floro admtted that he could not tell if the tails of the
sperm were |ost before the victimwas killed or after the victim

was murdered and that the tine franme could have been three to six
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days. (T. XIV 680-682). M. Chipperfield cross exanmned Dr. Floro
three tines. (T. XIV 667, 678, 680).

Evi denti ary heari ng

Dr. Bordelin, a gynecologist, testified. (EH April at 7-18). He
testified that the injuries to the victimwere made by “force” and
not the result of “normal activity”. (EH April at 11). There was
trauma as a result of “sonme type of forcible injury”. Wile rough
consensual sex was a possibility, his opinion was that it was a
rape (EH April at 12,15,17). He agreed with the nedical exam ner’s
findings who testified at trial (Dr. Floro)(EH April at 15). Dr.

Bordelin testified that in his opinion, based on aliving patients,

that dead spermonly remain 24 hours in a live wonman’ s vagi na.
(EH April at 12-13). You should not find any evidence of sperm
after 24 hours. (EH April at 14). They di sappear after 24 hours
due to the “normal cleansing nechanism of a |ive vagina” and
“gravity” (EH April at 12-13). He explicitly stated that he coul d
not testify as to how long spermwuld remain in a dead person’s
body. (EH April at 13).

Trial counsel testified that they did not consult a nedica
expert about rough consensual sex because they expected the State’s
nmedi cal expert to “give us sone of what we wanted.” (EH May at 20).

Lewis Buzzell testified that he was satisfied by the information
that he obtained fromthe nedical exam ner. (EH May at 43). Sone
of the nedical exam ner’s opinions were helpful to the defense.

(EH May at 44).
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The trial court’s ruling

In ground nine, Defendant asserts that counsel rendered
ineffective assistance by failing to use a defense
Gynecol ogi st to counter the State’s expert’s opinion that the
physi cal evidence shows a forcible sexual battery. At the
April 27, 2005, evidentiary hearing, Defendant presented the
testimony of Dr. John G Borderlin to support the instant
al | egati on. Dr. Borderlin testified that based on the
materials he reviewed, the victim suffered bruises on her
body that were consistent with sone type of forcible injury
t hat shoul d not be seen fromconsensual normal sex. (Exhibit
“A,7 pages 10-11). Dr. Borderlin testified that the traum
to the victins vagi nal area can occur with rough consensual
sex. (Exhibit “A " page 12). On cross-exam nation, Dr.
Borderlin testified that he does not dispute Dr. Floro's
findi ngs and agrees that there was evi dence of sexual battery
in this case. (Exhibit “A,” page 15). On redirect
exam nation, Dr. Borderlin testified that in his opinion the
victim had sex with Defendant within 24 hours of her death
and that she had forced sex prior to being nmnurdered.
(Exhibit “A " page 16).

At the May 6, 2005, evidentiary hearing, M. Chipperfield
and M. Buzzell testified regarding this allegation. M.
Chipperfield testified that the defense expected Dr. Floro,
the State’' s nedical expert, to give them sone of what they
wanted at trial, but he did not recall the thought process
for not bringing another nedical expert into the case.
(Exhibit “B,” pages 19-20). M. Buzzell testified that
def ense counsel did not present a defense nedical doctor
because they were satisfied with the information that they
obtained fromDr. Floro and that sonme of his opinions were
hel pful to their defense. (Exhibit “B,” pages 43-44).

The Court specifically finds M. Chipperfield s and M.
Buzzell’s testinony was both nore credible and nore
per suasi ve than Defendant’s allegations. Laranore v. State,
699 So.2d 846 (Fla. 4'" DCA 1997). The Court finds that
Def endant has failed to prove that the calling of a defense
medi cal expert woul d have hel ped his case in any way. The
medi cal expert retai ned by Def endant on this post-conviction
notion cane to the same conclusion as the nedical exam ner,
that in this case the sex would have been against the
victims will. Dr. Borderlin concluded that the sex was non-
consensual when considered in light of the victinms other
injuries, and he had no dispute with Dr. Floro’ s findi ngs and
concl usions. Therefore, there woul d have been no benefit to
calling a separate defense expert. Furt hernore, defense
counsel was satisfied with the testinony they got from Dr.
Floro to the extent it hel ped themin their defense theory of
t he case. Accordi ngly, Defendant has failed to establish
error on the part of counsel or prejudice to his case.
Strickland, 466 U S. 668.
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Merits

There was no deficient performance. Dr. Borderlin is not a
medi cal exam ner. Hi s opinion regarding sperm are based on his
experience with live victins of rape. The nurder victimwas not
live - she was dead. He did not and could not testify as to Il ength
of time that dead spermremain in a nmurder victimin a bathtub.
Both his explanations as to why the sperm di sappear - the “nornal
cl eansi ng nechani snf and “gravity” - do not apply to a immobile
dead victim Hi s testinony woul d have been either excluded as not
rel evant because of his | ack of expertise in the area of dead wonen
victins or inpeached with the fact that he was not a pathol ogi st
and coul d not testify as a forensic pat hol ogi st about the existence
of spermin a dead woman | ocated in a bat htub.

Def ense counsel are not require to retain their own experts,
when they can cross-examne the State’s expert to the sanme effect.
Reed v. State, 875 So.2d 415, 427 (Fla. 2004)(rejecting a cl ai mof
ineffective for failing to retain a defense expert because
retaining an independent expert was unnecessary where defense
counsel rigorously cross-exam ned the State expert to establish the
facts necessary to the defense). Counsel acconplished this defense
goal through his cross of the State' s nedi cal exam ner, Dr. Floro.
Trial counsel achieved the sane effect through cross exam nati on of
the State’ s nedi cal expert.

There was no prejudice. This expert would not have hel ped the
def ense. The expert presented at the evidentiary hearing did not
di spute the State’s nedical exam ner findings nor the basic fact

that the victims injuries were nore likely a result of the victim
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bei ng raped than a result of rough sex. He agreed that this was
a rape and with the state’s nedical expert’s findings. As the
trial court found, “[d]efendant has failed to prove that the
calling of a defense nedical expert would have hel ped his case in
any way. The nedical expert retained by Defendant on this post-
conviction notion cane to the same conclusion as the nedical
exam ner, that in this case the sex would have been against the
victims will. Dr. Borderlin concluded that the sex was non-
consensual when considered in |ight of the victinm s other injuries,
and he had no dispute with Dr. Floro’s findings and concl usions.”
There was no prejudice fromthe failure to retain a defense nedi ca
expert. The trial court properly denied this claim follow ng an

evi denti ary heari ng.

- 65 -



| SSUE X

VWHETHER THE TRIAL COURT PROPERLY DENIED THE CLAIM OF

| NEFFECTI VENESS FOR FAILING TO OBJECT TO THE PROSECUTOR S

QUESTI ONS REGARDI NG PRI SON CONDI TI ONS? ( Rest at ed)

Bel cher asserts that trial counsel were ineffective for failing
to object to the testinony of the inmates that they are allowed to
wat ch tel evision and play basketball while incarcerated because it
anpunts to non-statutory aggravation. I B at 55. There was no
deficient performance. Def ense counsel responded rather than
objecting. This is a reasonable strategic decision. This is not
non-statutory aggravation. As Defense counsel testified, it was
worth presenting the inmates’ testinony regardless of the
prosecutor’s attenpt to cross on prison conditions because the
judge found the testinony regardi ng the def endant being hel pful to

the innates as a mitigator. The trial court properly denied this

claimfollow ng an evidentiary hearing.

Penalty phase

During penal ty phase, defense counsel presented the testinony of
St ephanie Cook, who was a literacy coordinator at Appal achee
Correctional Institution, who testified that Belcher was her
educational aide and encouraged other inmates to participate. (T.
XXl 1627-1663). The prosecutor’s cross-exam nation of her included
the nunber of TVs inmates have in prison; that they are not
handcuf fed; whether inmates have french toast for breakfast, get
grits, eggs, and baked chicken; are allowed to have radios, play
softball, basketball, weight-lifting and volleyball; sonme inmates

are allowed to work outside the prison; are allowed visitors and
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are allowed outside. (T. XXI 1651-1656). Defense counsel did not
obj ect. However, on redirect, M. Chipperfield, whether anyone
vacati oned at the prison; that there was no choice for breakfast;
that the inmates are kept within the prison walls; they get their
gain time forfeited as punishnment; that prison was not a “nice
pl ace”; that individual inmate do not get their choice of what they
watch on the TV; that prison is surround by razor wire. (T. XX
1657-1659). On recross, the prosecutor asked about escapes from
prison. (T. XXI 1661). Defense counsel elicited testinony fromher
that an inmate with a life sentence does not get gain tinme and
establ i shed that an inmate with a life sentence serves it until he
dies. (T. XX 1662).

Def ense counsel also presented, during the penalty phase, the
testinmony of five inmates or former innmates, Robert Hi ers, M chael
Suggs, Alfonzo Smalls, Dwayne Hayes and Destin Turner, all of whom
testified that Bel cher hel ped themin various ways, such as being
a tutor and coach while they were in prison. (T. XXl 1666-1762).
The prosecutor cross-examn ne i nmate M chael Suggs, that the i nnmates
wer e not handcuffed; ability to enjoy the sunshine; ability to play
basket bal | and softball; watch T.V.; go outside; what they eat and
visitation. (T. XX 1695-1703). Def ense counsel on redirect
establ i shed that the i nmate had never neet another innmate who woul d

rather be in prison than free. (T. XXI 1710).

Evi denti ary heari ng

Def ense counsel did not object to the comrents because he

t hought “it was silly” and that “the jury would see through it.”
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(EH May at 21). Defense counsel had planned to ask the innates
that he presented what freedomthey had in prison. He thought that
they “nade it pretty obvious that prison was not a good place”.
Lewis Buzzell testified did not think the prosecutor’s attenpt to
present a different side to prison worked too well. (EH May at
45). Lewi s Buzzell testified it was worth presenting the i nmates’
testi nony regardl ess of the prosecutor’s attenpt because the judge
found the testinony regarding the defendant being hel pful to the

inmates as a mtigator. (EH May at 45).

The trial court’s ruling

In ground ten, Defendant alleges that counsel rendered
i neffective assistance for failing to object to non-statutory
aggravating circunstances in the formof testinony about the
nutritious food, diversions, risk of escape and i ncurrence of
addi ti onal taxpayer |egal expenses incurred in prison. M.
Chipperfield testified at the My 6, 2005, evidentiary
hearing regarding this claim M. Chipperfield testified
that he did not object to the State pointing out on cross-
exam nati on of defense witnesses the things that prisoners
could do while they were in prison. (Exhibit “B,” pages 20-
21). M. Chipperfieldtestified that he thought the State’s
questioning to be silly and the jury woul d see through it as
the defense nade it pretty obvious that prison was not a good
pl ace and nobody wants to be there. (Exhibit “B,” page 21).
M. Buzzell testified that instead of objecting to the State
asking the defense w tnesses about prison food, inmates’
ability to earn the right to work outside of prison gates,
drafting their own | egal pleading and witing their own | egal
docunents, M. Chipperfield consistently painted a picture of
how unpl easant prison was on direct and redirect exam nati on.
(Exhibit “B,” pages 44-45). M. Buzzell testified that he
did not believe that the State’ s questioni ng worked too well
as the Court found mtigation that Defendant had been a
positive role nodel and had hel ped younger prisoners during
his prior incarceration. (Exhibit “B,” page 45).

The Court specifically finds M. Chipperfield s and M.
Buzzell’s testinmony was both nore credible and nore
per suasi ve than Defendant’s all egations. Laranore v. State,
699 So.2d 846 (Fla. 4' DCA 1997). The Court finds that
def ense counsel adequately dealt with the State' s cross-
exam nation of prisoners in the penalty phase regarding life
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in prison. Defense counsel thought that the State’s points
were foolish and that they coul d adequately denonstrate that
life in prison was unpleasant. The Court finds nothing
obj ectionabl e about the State's questions to the prisoners
call ed by Defendant as mtigation witnesses in the penalty
phase. Accordingly, Defendant has failed to establish error
on the part of counsel or prejudice to his case. Strickl and,
466 U.S. 668.

Merits

There is no deficient performance. Def ense counsel chose to
rebut the prosecutor’s view of prison rather than object. This is
trial strategy. Asay v. State, 769 So.2d 974, 984 (Fla.2000)
("[T] he defendant bears the burden of proving that counsel's
representation was unreasonable wunder prevailing professional
standards and was not a matter of sound trial strategy."). Trial
counsel thought the argument was silly. Trial counsel is not
required to object to argunent that, in his view, are silly.

The Florida Suprene Court has rejected a simlar claim of
i nef fectiveness. In Brown v. State, 755 So.2d 616, 623 (Fla.
2000), the Florida Suprenme Court concl uded t hat defense counsel was
not ineffective for failing to object to penalty-phase closing
argunent by prosecutor that described positive aspects of life in

prison. The prosecutor argued:

What about life inprisonnment, |adies and gentlenen? Wat
about life inmprisonment? Now | am not saying that | would
like to spend one day injail, all right, don't get me w ong,

but what about life inprisonnent? What can one do in prison?
You can | augh; you can cry; you can eat; you can sleep; you
can participate in sports; you can nmake friends; you can
wat ch TV; you can read; in short, you live to learn--you live
to |l earn about the wonders that the future holds. In short,
it 1s life.

The Court found no prejudice. The Brown Court also found no

deficient performance because trial counsel presented in his
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penal ty- phase cl osi ng argunment a gri mdescription of life in prison
in order to counter the prosecutor's positive characterization of
life in prison. Defense counsel argued:

M. Benito tells you life in prison ain't that bad. The
nunber one cause of death in [the] Florida State Prison
systemis suicide, soif it ain't that bad, there are a | ot
of men who are obviously nmaking terrible m stakes.

It's a world of reinforced concrete, and steel, and stee

doors, and coils of razor wire, and electric fences, and
machi ne guns, and shotguns. M. Benito says he'll nake
friends and be able to enjoy sports. He will spend the rest
of hislife with men who society has found their presence so
abhorred that they have to be | ocked away. Paul Brown will
nost |ikely get out of prison when he dies.... He is going to
die. W all have to die. Hs life has been garbage. If he
spends the rest of his life in prison, the rest of his life
is going to be garbage, too, but it will be life.

If Judge Spicola sentences himto life in prison, he wll
spend life in prison. He's not going to harmanot her i nnocent
person, again.

Brown, 755 So.2d at 624-625. The Florida Suprenme Court agreed with
trial counsel’s testinony at the evidentiary hearing that he had
capitalized upon the conpl ai ned-of closing argunent in presenting

his own argument for a sentence of life in prison.?®

°® The Florida Suprene Court has held that prosecutors should

not argue prison conditions to support a reconmendation of death
but these holdings were in the context of arguing against a life
sentence, not in the context of cross exam nation of inmates that
the defense presented as mtigation. Taylor v. State, 583 So. 2d
323, 329 (Fla.1991); Jackson v. State, 522 So.2d 802, 809
(Fla.1988). In Hodges, the prosecutor stated:

What about life inprisonnent? What can a person do in

jail for life? You can cry. You can read. You can watch

T.V. You can listen to the radio. You can tal k to people.

In short, you are alive. People want to live. You are

living. Al right? If [the victiml had had a choice

bet ween spending life in prison or |ying onthat pavenent

i n her own bl ood, what choi ce woul d [ she] have nade? But,

you see, [she] didn't have that choi ce. Now why? Because

CGeorge M chael Hodges decided for hinself, for hinself,

that [she] shoul d die.
Hodges v. State, 885 So.2d 338, 367 (Fla. 2004)(Pariente, J.,
di ssenting). The mpjority rejected a claim of ineffectiveness
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Here, as in Brown, there was no deficient performance or
prejudi ce. Both sides presented their respective views of life in
prison. Moreover, the trial court found the i nmates’ testinony as

a mtigator. The trial court properly denied this claimfollow ng

an evidentiary hearing.

based on their prior ruling in the direct appeal finding that the

comrents were harnless error. Hodges v. State, 885 So.2d 338
(Fl a. 2004) .
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| SSUE Xl

VWHETHER THE TRIAL COURT PROPERLY DENIED THE CLAIM OF

| NEFFECTI VENESS FOR FAILING TO PRESENT ADDI TI ONAL LAY

M TI GATI ON W TNESS AT THE PENALTY PHASE?

Bel cher asserts that trial counsel was ineffective for failing
to call several mtigation lay witnesses in the penalty phase. IB
at 60. There was no deficient performance. Trial counsel
interviewed nost to the witness presented at evidentiary hearing by
coll ateral counsel but decided not to present them because they
were not goo witnesses. This is a reasonable strategic decision.
There was no prejudice. Defense counsel presented el even wi t nesses
during the penalty phase, including Belcher’s nother, his sister,
and two aunts. Counsel presented famly mtigation. The tria

court properly denied this claimof ineffectiveness follow ng an

evi denti ary heari ng.

Penalty phase

Def ense counsel presented el even w tnesses during the penalty
phase. Belcher’s nother, Earline Floyd, his sister, Lashawn Cason,
and two aunts, Betty Burney & Priscilla Jenkins, testified. (T. XX
1559- 1589, 1599- 1611; 1589-1599; 1612- XXl 1627). St ephani e Cook,
who was a literacy coordinator at Appalachee Correctional
Institution testified that Belcher was her educational aide and
encouraged other inmates to participate. (T. XXI 1627-1663). Laura
Fl owers, who enployed at the Duval County Jail, testified that
Bel cher was not a discipline problem (T. XXl 1664-1666). Five
inmates or forner inmates, Robert Hi ers, Mchael Suggs, Alfonzo

Smal | s, Dwayne Hayes and Destin Turner, testified that Belcher
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hel ped themin various ways, such as being a tutor and coach while
they were in prison. (T. XXI 1666-1762). Bel cher waived the right
to testify at the penalty phase. (T. XXl 1765-1766).

At the Spencer hearing trial counsel presented three letters.
The second letter was fromBel cher’s father pleading for mercy. (1V
608). The third letter was from Bel cher’s grandnother asserting

that the defendant was getting his life on track. (R 1V 609).

Wi ver

As to Deas, the subclaim as to this particular w tness was
wai ved at the evidentiary hearing. (EH April at 69; EH May at 55).
Bel cher’s own pleading establishes that this wtness was not
available to testify. The witness who “declined to testify to
avoi d opening old wounds in the famly” was not avail able and did
not want to testify at trial. A witness nust be available to
testify to establish ineffectiveness. Nelson v. State, 875 So.2d
579, 583 (Fla. 2004)(noting if a wtness would not have been
available to testify at trial, then the defendant will not be able
to establish deficient performance or prejudice from counsel's

failure to call, interview, or investigate that w tness).

Evi denti ary heari ng

Post convi cti on counsel called Wanda Reddi ck who was the sister
of Belcher’s fiancee. (EH April 18). Her sister and Bel cher had a
son. Wanda Reddick testified that Belcher was a father figure to
he sister other children who would coach the boys. This was

ei ghteen years ago. (EH April 21). She was not famliar with the
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facts of this crinme or the prior crimes. (EH April 23). She
testified that the facts would not be a factor in her opinion about
Bel cher being a good rol e nodel. She was not know t hat Bel cher was
i ncarcerated in Septenber of 1987 for 15 nonths. (EH April 23).

Post convi ction counsel called Dedrick Baker, who was a one of
the sons of her sister that Wanda Reddick referred to, who
testified that Bel cher was |i ke a father. (EH April at 26-27). M.
Bel cher was a role nodel to him who hel ped him develop a work
ethic. This was in 1984 or so. Due to M. Belcher incarcerations,
Dedrick did not see himfor substantial periods of tinme (EH April
at 33).

Post convi cti on counsel called Janes Belcher, Sr., who is the
defendant’s father to testify. (EH April at 35). He and Bel cher’s
not her separated when Bel cher was five or six. (EH April at 37).
Bel cher remai ned with his nother in the projects. (EH April at 39).
The project was one of the worst in Brooklyn. Belcher hel ped his
grandnother with the grocery shopping when he noved to
Jacksonville. (EH April at 40). He was not nean or hurtful towards
people. (EH April at 42). M. Belcher was not aware of his son’s
prior convictions. (EH April at 45). The prosecutor noted that
Bel cher was convicted of aggravated assault in 1988 and got three
years; Belcher was convicted in 1993 and got three years and was
then convicted in 1996 and got 20 years. (EH April at 45).

Post conviction counsel called Bernice Johnson, who is the
defendant’s aunt, to testify. (EH April at 48). He never got into

troubl e when he lived with her only when he lived with his nother.
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(EH April at 49,51). She testified that he was a | oving caring
child. (EH April at 51).

Post conviction counsel called Harriet Jarrett, who is the
defendant’s aunt to testify. (EH April at 55). Belcher was |ike a
big brother to her children. (EH April at 57). He was |oving and
ki nd.

Post convi ction counsel called Hel en Deas, who is the defendant’s
aunt to testify. (EH April at 59). Belcher was a good i nfl uence.
(EH April at 62). He loved the Lord. (EH April at 63). She did
NOT agree that peopl e shoul d be hel d accountabl e for their actions.
(EH April at 66). They should NOT suffer the consequences. (EH
April at 67). She was not aware of Belcher’s prior convictions.
The facts of the prior violent crinmes would not change her opinion
of Bel cher as a good role nodel. Wen the prosecutor explained the
facts of one of the prior crinmes, which involved the assault of a
woman at gunpoint in her hone, Ms. Deas testified that this would
not change her opinion. (EH April at 67). The conviction in 1976
for robbing a woman and the conviction in 1981 for attenpted
robbery al so woul d not change her opinion. (EH April at 67).

Trial counsel Alan Chipperfield, referring to his trial file,
testified that the decided that M. Belcher , Sr. would not be a
good witness. (EH May at 23). After talking with M. Bel cher on
four occasions, he noted at the top of his notes “don’t use.” (EH
May at 23-24). M. Belcher was “unrealistic” and did not know a
| ot about his son's life. (EH May at 24). Trial counsel Al an
Chi pperfield contacted Harriet Jarrett and received a lot of famly

history from her but she did not know about Belcher Ilater
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i nvolvenrent in crime. (EH May at 25). Trial counsel Al an
Chi pperfield contacted Hel en Deas but decided that she was not a
good wi tness because she was not realistic about the defendant’s
record. (EH may at 26). Trial counsel Al an Chipperfield contacted
Berni ce Johnson but decided that she was not a good w tness. (EH
May at 26). Lewis testified that M. Chipperfield handl ed nost of
the penalty phase. (EH May at 46). However, he renenber that a
sister of a lady that Belcher had lived wwth know a | ot of good
t hi ngs but she knew a | ot of things that could hurt too. (EH May at
47). M. Bel cher did not want sone of his famly involved in this.

(EH May at 49).

The trial court’s ruling

In ground el even, Defendant clains ineffective assi stance
of counsel for failing to call Harriet Jarrett, M chael Deas,
Hel en Deas, Bernice Johnson, Wanda Reddi ck, Dedrick Baker,
and Janes Belcher, Sr., as mtigation wtnesses at the
penal ty phase of the trial. Initially, the Court notes that
at the conclusion of the evidentiary hearing held on May 6,
2005, Def endant abandoned his allegation that counsel failed
to call Mchael Deas as a mtigation witness. (Exhibit “B,”
page 55). At the April 27, 2005, evidentiary hearing,
Def endant presented the testinony of Wanda Reddi ck, Dedri ck
Baker, Janes Bel cher, Sr., Bernice Johnson, Harriet Jarrett,
and Helen Deas as mitigation w tnesses counsel should have
presented during Defendant’s penalty phase. (Exhibit "A”
pages 18-25, 26-35, 35-48, 49-54, 55-58, 59-68).

M. Chipperfield and M. Buzzell testified at the May 6,
2005, evidentiary hearing regarding the instant claim M.
Chipperfield testified that based on his conversation wth
Aret ha Jones, Dedrick Baker’'s nother, he determ ned that M.
Baker woul d not be a good defense w tness, but conceded that
he did not have any notes indicating that he had spoke to M.
Baker. (Exhibit “B,” page 22). M. Chipperfield testified
that his notes do not reflect that he ever discussed Wanda
Reddi ck with Ms. Jones or that he was ever even aware of Ms.
Reddi ck as her name is not anywhere in his file. (Exhibit
“B,” pages 22-23). M. Chipperfield testified that he
bel i eves he spoke to M. Belcher, Sr., twi ce and based on
t hose di scussi ons he decided that M. Bel cher, Sr., would not
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have been a good witness. (Exhibit “B,” pages 23-24). M.
Chipperfield testified that he spoke to Harriet Jarrett and
that it was apparent that she did not know about Defendant’s
i nvol venent in crinmes and things like that. (Exhibit “B,”
page 25). M. Chipperfield testified that he spoke to Hel en
Deas and based on his conversation with her he wote in his
notes “not a good wtness.” (Exhibit “B,” page 26).
Finally, M. Chipperfield testified that he spoke to Bernice
Johnson and he noted that she was “no hel p” which nmeant he
deci ded not to call her as a defense witness. (Exhibit “B,”
page 26).

M. Buzzell testified that M. Chipperfield handl ed nost
of contacting potential mtigation w tnesses and deci di ng who
tocall. (Exhibit “B,” page 46). M. Buzzell testified that
he recal | ed counsel tal king to a nunber of Defendant’s fam |y
menbers who lived in New York. (Exhibit “B,” page 46). M.
Buzzell testified that sonme of the fam |y nmenbers contacted
were not called as defense w tnesses because they had
i nformati on about Defendant’s background t hat woul d have been
harnful to Defendant’s case. (Exhibit “B,” pages 48-49).
Finally, M. Buzzell testified that Defendant did not want
some of his famly to be intimately involved in his case.
(Exhibit “B,” page 49).

The Court specifically finds M. Chipperfield s and M.
Buzzell’s testinony was both nore credible and nore
persuasi ve than Defendant’s allegations. Laranore v. State,
699 So.2d 846 (Fla. 4'" DCA 1997). The Court accepts M.
Chi pperfield s explanation as to why these individuals were
not called as defense witnesses. The Court finds that their
testimony would have been cunulative to the testinony
actually presented during the penalty phase. See Brown v.
State, 894 So.2d 137 (Fla. 2004); Gudinas v. State, 816 So. 2d
1095, 1106 (Fla. 2002) (finding that trial counsel was not
ineffective for failing to present evidence in mtigation
that was cumulative to evidence already presented in
mtigation). Further, the Court finds that defense counsel’s
estimation of these wtnesses was accurate in regard to
whet her or not they provided any assistance to Defendant.
See Hamilton v. State, 875 So.2d 586 (Fla. 2004).
Accordi ngly, Defendant has failed to establish error no the
part of counsel or prejudice to his case. Strickland, 466
U S. 668.

Merits

Counsel does not have to interview everyone that m ght have sone
mtigating evidence, does not have to call every mtigating wtness
avai l abl e and does not have to present every type of mtigating

evi dence avail abl e. Rat her, counsel may properly limt his

-77 -



i nvestigation of mtigating evidence, may properly |imt the nunber
of witnesses he presents and nay properly decline to present a
particular type of mtigating evidence. Defense counsel is not
required to present every available mtigation wtness to be
consi dered effective. Bell v. Cone, 535 U. S. 685, 697-98, 122 S. Ct.
1843, 152 L.Ed.2d 914 (2002)(finding no ineffectiveness where
def ense counsel presented no mtigating evidence in the penalty
phase) .

There was no deficient performance. Trial counsel interviewed
nmost of these witnesses and decided that they were not good
W tnesses. Many were not famliar the defendant’s crimnal history
and were inpeachable on that basis. They were, in trial counsel
word’'s, “unrealistic” about the defendant’s crimnal past. Trial
counsel reasonably and wunderstandably chose not to present
W tnesses who incredibly insisted that the defendant was a good
role nodel in the face of Belcher’s repeated convictions and
i ncarcerations. This is sound trial strategy. The soundness of
these decisions can be seen from the mrth during the cross
exam nation of Helen Deas in the courtroom at the evidentiary
hearing. Deas testified that no anmount of facts would change her
opinion that Belcher was a good role nodel. No doubt this
testi nony woul d have caused mrth fromthe jury during the penalty
phase as well. The trial court expressly found defense counsel’s
“estimation of these witnesses was accurate.”

Furthernore, presenting these w tnesses would have opened the
door to the defendant’s full crimnal history. |f defense counsel

had presented these witnesses to claimthat Bel cher was a good rol e
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nodel, the prosecutor <could have inpeached them wth the
defendant’s extensive crimnal record, including his nonviolent
of fenses, not nmerely the prior violent crinme used as an aggr avat or,
just as the prosecutor did at the evidentiary hearing. The
defendant’s full crimnal record would have been the price of
presenting these incredible wtnesses. Choosing not to present
these witnesses was a reasonabl e tactical decision.

There is no prejudice. Belcher’s famly history was presented
at the penalty phase via his nother, his sister and his two aunts.
As the trial court found, this mtigation evidence was cunul ative
tothe mtigation evidence actually presented by defense counsel at
the penalty phase. Brown v. State, 894 So.2d 137, 148 (Fla.
2004) (finding no prejudice where much of this testinony sinply
corroborated the background information presented at the penalty
phase through Brown's nother and Dr. Dee because the additional
testinmony presented at the evidentiary hearing contributes
virtually no new information and is nerely cunulative to the
testinmony presented at trial citing Gudinas v. State, 816 So.2d
1095, 1106 (Fla. 2002)(finding that trial counsel was not
ineffective for failing to present evidence in mtigation that was
cunmul ati ve to evidence already presented)).

There was no deficient performance nor prejudice fromfailing to
present Belcher’s father at the penalty phase. Belcher’s father
testi nony was presented via his letter at the Spencer hearing. (EH
May at 24). The substance of his testinony was presented via ot her
famly menbers that the penalty phase. The trial court properly

denied the claimfollow ng an evidentiary hearing.
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I SSUE XI I
VWHETHER THE TRI AL COURT PROPERLY FOUND NO CUMJLATI VE ERROR?
Bel cher asserts that the trial court inproperly found that there
was no cumulative error in this case. IB at 71."  There was no
error and, hence, no cunulative error. The trial court properly

deni ed the claimof cunulative error.

The trial court’s ruling

In Defendant’s fourteenth claim he clains that the
cunmul ative errors of defense counsel raised in the above
clainms deprived Defendant of his rights to effective
assi stance of counsel and to a fair trial. As this Court has
found the allegations in the above grounds to be w thout
nerit, this Court finds that there is no cunul ative effect
and the instant claimis without nmerit.
Merits

There was no error and, hence, no cunul ative error. Griffin v.
State, 866 So.2d 1, 22 (Fla. 2003)("[W here individual clainms of
error alleged are either procedurally barred or without nerit, the
clai mof cunul ative error nust fail."); Vining v. State, 827 So. 2d
201, 219 (Fla. 2002)(concluding that because “the alleged
i ndi vidual errors are without nerit, the contention of cunul ative
error is simlarly without nmerit”); Downs v. State, 740 So.2d 506,
509 n. 5 (Fla. 1999)(finding that claim of cunulative error was
without nerit where the court found the individual clains to be

wi thout nerit). The trial court properly denied this claim of

cunmul ati ve error

' Appell ate counsel designates this as |SSUE 14; however
there is no issue 12 or 13. The State will designate the issue as
| SSUE XII.
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CONCLUSI ON

The State respectfully requests that this Honorable Court affirm
the trial court’s denial of postconviction relief follow ng an

evidentiary hearing.
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