I N THE FLORI DA SUPREME COURT
CASE NO. SC06- 866

JAMES BELCHER, Petitioner

JAMES R MCDONOUGH, Respondent.

RESPONSE TO PETI TION FOR WRIT OF HABEAS CORPUS

COMES NOW Respondent, James R MDonough, by and through
under si gned counsel and responds as follows to the petition for
wit of habeas corpus. For the reasons discussed, the petition

shoul d be deni ed.

FACTS AND PROCEDURAL HI STORY

The facts of the case and its procedural history are recited
in the acconpanyi ng answer brief. Belcher was represented in the
di rect appeal by Assistant Public Defender WC. MlLain. He wote
a 50 page initial brief raising four issues: (1) whether the trial
court abused its discretion by denying a notion for mstrial mde
when the prosecutor argued, in the closing argunent of the penalty
phase, that Belcher killed the victim to elimnate her as a
wi tness; (2) whether the trial court abused its discretion in

finding the hom cide to be HAC, (3) whether the trial court abused



its discretion by giving the standard instruction on mtigating
circunstances and refusing to give a special instruction on
mtigating circunstances; and (4) whether Apprendi v. New Jersey,
530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), applies to
capital cases. Belcher v. State, 851 So.2d 678 (Fla. 2003).
Appel | ate counsel then wote a reply brief further addressing the
Apprendi issue. Appellate counsel, at the oral argunent, focused
on the first issue. This Court basically found error regarding the
first issue raised by appellate counsel but held the error was
harm ess. Belcher, 851 So.2d at 682-683 (concluding that “although
t he prosecut or arguably crossed the line into discussion of matters
that could al so support the avoid arrest aggravator, which was not
a relevant aggravator to this case, we find that any resulting
error was harmess.”). Appellate counsel was admtted to the

Fl orida Bar in 1975.

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL
This Court noted that a habeas petition is the proper vehicle
to assert ineffective assistance of appellate counsel. Davis v.
State, 928 So.2d 1089, 1126 (Fla. 2005)(citing Rutherford v. Moore,
774 So.2d 637, 643 (Fla. 2000) and Thompson v. State, 759 So.2d
650, 660 (Fla. 2000)). In Rutherford v. Moore, 774 So.2d 637 (Fl a.
2000), this Court explained that the standard for proving

i neffective assistance of appellate counsel mrrors the standard



for proving ineffective assistance of trial counsel established in
Strickland v. Washington, 466 U.S. 668, 104 S.C. 2052, 80 L. Ed. 2d
674 (1984). The Rutherford Court expl ained that to show prejudice
petitioner nmust show that the appellate process was conpronised to
such a degree as to underm ne confidence in the correctness of the
result. Rutherford, 774 So.2d at 643. Appel | ate counsel’s
performance will not be deficient if the | egal issue that appellate
counsel failed to raise was neritless. Spencer v. State, 842 So. 2d
52, 74 (Fla. 2003)(observing that appellate counsel wll not be
considered ineffective for failing to raise issues that have little
or no chance of success.) Appellate counsel has a “professional
duty to wi nnow out weaker argunents in order to concentrate on key
I ssues” even in capital cases. Thompson v. State, 759 So.2d 650,
656, n.5 (Fla. 2000)(citing Cave v. State, 476 So.2d 180, 183 n.
1 (Fla. 1985)). Additionally, in the appellate context, the
prejudi ce prong of Strickland requires a showi ng that the appellate
court would have afforded relief on appeal. United States v.
Phillips, 210 F.3d 345, 350 (5'" Cir. 2000). Petitioner must show
that he would have won a reversal fromthis Court had the issue
been rai sed.

The standard of review of an ineffectiveness claimis de novo.
Stephens v. State, 748 So.2d 1028, 1034 (Fla. 1999); Holladay v.

Haley, 209 F.3d 1243, 1247 (11'" Cr. 2000).



| SSUE |

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

RAI SE AN APPRENDI V. NEW JERSEY, 530 U.S. 466, 120 S.Ct.

2348, 147 L.Ed.2d 435 (2000) CLAI Mm?

Bel cher contends that appellate counsel was ineffective for
failing to raise a constitutional challenge to Florida s death
penalty statute based on Apprendi v. New Jersey, 530 U.S. 466, 120
S.Ct. 2348, 147 L.Ed.2d 435 (2000).' Appellate counsel was not
ineffective. Appellate counsel did raise an Apprendi claimin the
direct appeal. Belcher, 851 So.2d 685 (rejecting a Sixth Anendnent
chal l enge to Florida’'s statute based on Apprendi and Ring i ncl udi ng
an argunent that the jury's nonbinding recommendation was not
unani nous. ). Appellate counsel raised this challenge prior to the
United States Suprenme Court’s decision in Ring v. Arizona, 536 U.S.
584, 122 S. Ct. 2428, 153 L.Ed.2d 556 (2002). The initial brief was
filed on March 21, 2002, several nonths prior to the Ring decision
bei ng i ssued on June 24, 2002. Appellate counsel is not required
to be clairvoyant to be effective, but appellate counsel in this

case was, in fact, clairvoyant regarding this issue. Johnson v.

State, 921 So.2d 490, 506 (Fla. 2005) (observing that “[t]his Court

1 If Belcher is raising a straight Ring claim rather than an
I neffective assistance of appellate counsel claim then it is
barred by the law of the case doctrine. This Court already
addressed a Ring challenge to Belcher’s death sentence in the
di rect appeal. Belcher, 851 So.2d 685 (rejecting a Sixth Arendnent
challenge to Florida s statute based on Apprendi and Ring.). He
may not relitigate the sane claimraised in the direct appeal in
hi s postconviction appeal .



has consistently held that trial and appell ate counsel cannot be
held ineffective for failing to anticipate changes in the law.”
citing Nelms v. State, 596 So.2d 441, 442 (Fla. 1992) and Stevens
v. State, 552 So.2d 1082, 1085 (Fla. 1989)): United States v.
Ardley, 273 F.3d 991, 993 (11" Cr. 2001)(Carnes, J.,
concurring)(observing that “[i]n this circuit, we have a wall of
bi ndi ng precedent that shuts out any contention that an attorney's
failure to anticipate a change in the |aw constitutes ineffective
assi stance of counsel” and collecting cases); Thompson V.
wainwright, 787 F.2d 1447, 1459 n. 8 (11'" Cir. 1986) (“defendants
are not entitled to an attorney capable of foreseeing the future
devel opnent of constitutional law'); Cooks v. United States, 461
F.2d 530, 532 (5th Cr. 1972) (“Clairvoyance is not a required
attribute of effective representation.”); Rowe v. State, 523 So. 2d
620, 623 (Fla. 2d DCA 1988) (concl udi ng t hat counsel not ineffective
for lack of “clairvoyance” regarding the whitehead issue). Wile
appel l ate counsel foresaw Ring, Belcher faults him for not
foreseeing the dicta in State v. Steele, 921 So.2d 538 (Fla. 2005),
urging the Legislature to require unanimty as well. But appellate
counsel did foresee this developnment as well. Appellate counse

argued that jury recommendati ons of death shoul d be unani nous both
in the issue statenent and in the body of the argunent. (IB in
direct appeal at 49). O course, appellate counsel did not cite

Steele in support of his argunent because that literally would be



i npossi bl e.

Nor is there any prejudice. In Steele, the Florida Suprene
Court explained that, even if Ring applied in Florida, it would
require only that the jury nake a finding that at |east one
aggravator exists. Gven the requirenents of section 921. 141 and
the | anguage of the standard jury instructions, such a finding is
implicit inajury' s recormendation of a sentence of death. Steele
921 So.2d at 546. The Steele Court relied on Jones v. United
States, 526 U. S. 227, 250-251, 119 S.C. 1215, 143 L.Ed.2d 311
(1999), in which the United States Suprene Court explained that in
Hildwin v. Florida, 490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728
(1989), “a jury nmde a sentencing recomendation of death, thus
necessarily engaging in the factfinding required for inposition of
a higher sentence, that is, the determnation that at |east one
aggravating factor had been proved.” So, according to the Florida
Suprene Court in Steele, a jury's recommendati on of death nmeans the
jury found an aggravator, which is all Ring requires. Under the
| ogic of Steele and Jones, Belcher’s death sentence would still
conply with Ring because the jury in this case found an aggravator.
Belcher, 851 So.2d 685 (rejecting a Ring chall enge because “two of
the three aggravators found in this case are exenpted from an
Apprendi anal ysis: prior violent felony and nurder conmtted in the

course of a sexual battery.”). Even under the logic of Steele,



Bel cher’s death sentence is still valid.? Moreover, while the
Steele Court urged the Florida Legislature to anend the death
penalty statute to require that the jury' s death reconmendati on be
unani nous, adnoni shnents to the Legislature fromthe courts are not
controlling precedent. The statute has not been anended to date.
Even after Steele, unanimty is not required under Florida s death

penalty statute.® Appellate counsel was highly effective.

2 Bel cher contends that “it is inpossible to know whet her the
jurors would have wunaninmously found any specific aggravating
ci rcunstances.” Habeas petition at 12. This is sinply not so. W
do know that this jury did, in fact, find one of the three
aggravat ors unani nously by convicting Bel cher of sexual battery in
the guilt phase unaninously. The jury also convicted Bel cher of
sexual battery as charged in Count Il. (R 11l 460). This jury
necessarily found the nmurder conmmtted in the course of sexua
battery aggravat or unani nously by their verdict in the guilt phase.
I ndeed, this was part of this Court’s logic in rejecting Belcher’s
Ring claim in the direct appeal. Belcher, 851 So.2d at 685
(stating: “Regarding the nurder being comritted in the course of a
sexual battery aggravator, the fact remains that a unani nous jury
found Belcher guilty of both murder and sexual battery, and
therefore the guilt phase verdicts reflect that the jury
i ndependent |y found t he aggravator of the nurder being commtted in
the course of a sexual battery.”). Moreover, the prior juries in
the prior convictions had al so found Bel cher guilty unani nously of
those crines. Two of the three aggravators were found unani nously
by juries.

® Bel cher asserts that “unani nous, twelve person verdicts are
required to inpose the death penalty under common | aw principl es”
and cites Burch v. Louisiana, 441 U. S. 130, 99 S. C. 1623, 60
L. Ed. 2d 96 (1979) in support of this assertion. Burch did not hold
t hat “unani nous, twel ve per son verdicts are required”
constitutionally - far fromit - Burch held that six person juries
must be unani mous. The United States Suprene Court has held that
a six-person jury is constitutional. williams v. Florida, 399 U.S.
78, 90 S. . 1893, 26 L.Ed.2d 446 (1970). Nor is unanimty
required with twel ve person juries. Johnson v. Louisiana, 406 U.S.
356, 92 S.Ct. 1620, 32 L.Ed.2d 152 (1972) (upholding a conviction
where 9 out of 12 jurors voted to convict in an arnmed robbery

7



| SSUE 1|

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
RAI SE THE | SSUE OF GRUESOVE PHOTOGRAPHS?

Bel cher argues that his appellate counsel was ineffective for
failing to raise the issue of the adm ssibility of photographs of
the crine scene and the victims body. During the guilt phase, the
victims brother identified several photographs of the victinis
house. Wen the prosecutor started to have the witness Rick Enbry
identify Ex. J and K, which depicted the victins body inside the
bat ht ub, defense counsel asked to look at them first. (T. Xl
588) . Def ense counsel objected that they were prejudicial
especially having the victims brother identify them (T. Xl 588-
589). The prosecutor argued the photographs showed the position
the victimwas found in. (T. XIIl 590). The prosecutor noted that
the State cannot help it if the victims brother is the one who
finds the body. (T. X Il 590). The trial court overruled the
objection provided that the brother did not exhibit any “strong
enotional response”. (T. Xl 591-592).

During the guilt phase, Oficer O Bryant, who is an evi dence

technician with the Jacksonville Sheriff's Ofice, who assisted

case); Apodaca v. Oregon, 406 U.S. 404, 92 S. C. 1628, 32 L.Ed.2d
184 (1972) (uphol ding a state statute providing that only 10 nmenbers
of a 12-person jury need concur to render a verdict in noncapital
cases). The United States Suprene Court has never addressed
unanimty in a capital case. So, contrary to this assertion, there
is no constitutional requirenment of wunaninous, twelve person
verdi cts.



O ficer Parker with the photographs of the crinme scene, testified
regardi ng taking the photographs. (T. XV 607). The prosecutor
i ntroduced State Ex. Rand S which depicted the victinis body after
she was renmoved fromthe bat htub and pl aced on a plastic sheet. (T.
XI'V 627-628). Ex. S depicted the victims upper shoul der and head.
(T. XIV 628). Def ense counsel, M. Buzzell, objected that the
phot ographs were not rel evant and that any val ue was outwei ghed by
prejudi cial value and that the photographs were cunul ative of the
phot ographs of the victimin the tub. (T. XIV 629). The prosecutor
argued that the photographs were rel evant because the “whol e point
of this trial is goingtoliterally come down to the DNA.” (T. XIV
630). The prosecutor explained that the point of the photographs
was to establish that the DNA on the slippers was not disturbed
when the nedical exam ner renoved the body from the tub because
they used a plastic sheet. (T. XIV 631). The prosecutor argued, as
the Ex. S which depicted the victinis upper shoul der and head,
woul d probably be used by the nmedi cal exam ner to testify as to the
manner of death. (T. XV 632). The trial court asked defense
counsel if he was going to contend that the slippers were
cont am nated when the victimwas renoved fromthe tub and defense
counsel refused to answer because he was “not at liberty to
di scl ose what our strategy would be in that regard.” (T. XV 632).
The trial court overruled the objection as to Ex. R but sustained

the objection as to Ex. S. (T. XIV 632-633). The trial court rul ed



that if Ex. S becones relevant because of the nedical exam ner
testinmony, the State could renew its request to introduce it at
that tine. (T. XIV 633). Then, Ex. R was published to the jury.
(T. XIV 633).

Appel l ate counsel was not ineffective. First, gruesone
phot ographs issues are not wnners. Appellate counsel is not
ineffective for failing to raise an issue that traditionally has
had little success wth this Court. VWhile the issue is often
rai sed when a victimis nutilated, the body is deconposed or the
damage to the body occurred after the nurder, it is rarely
successful even in such cases. England v. State, 2006 W. 1472909,
*6-*7 (Fla. 2006)(raising issue of gruesone photographs in a case
were due to the passage of tine between the crinme and the di scovery
of the body, these photographs reveal the victinms body in a state
of noderate deconposition with bloating and with insect |arvae on
t he wounds but hol ding all the photographs were rel evant and none
were so shocking as to defeat the value of their relevance); Boyd
v. State, 910 So.2d 167, 192 (Fla. 2005)(affirm ng the adm ssi on of
a “sonewhat gruesone” phot ograph where deconposition of the body
had begun, resulting inthe victim s eyes bul ging significantly and
fragments of the brain were visible because this photograph was the
only depiction of the manner of death, assisted the nedical
exam ner in his testinony, and was relevant to the HAC aggravati ng

factor and explaining that even gruesone photographs are

10



adm ssi bl e); Harris v. State, 843 So.2d 856, 865 (Fla.
2003) (concl udi ng that the adm ssion of crinme scene photographs of
t he deconposed body of the victimw th visible maggots and 8 m nute
vi deot ape was proper because they were rel evant to denonstrate the
manner of death and assisted the officer’s testinony about the
crinme scene); Looney v. State, 803 So.2d 656, 668-669 (Fla.
2001) (fi ndi ng photographs which depicted the “charred bodi es” of
the victins and were “undeni ably” gruesone rel evant to assist the
crinme scene technician in explaining the condition of the crine
scene when the police arrived but finding autopsy phot ographs were
not adm ssi bl e because damage to the bodies fromthe fire occurred
after the victins were dead but concluding the error was harni ess).

In Douglas v. State, 878 So.2d 1246, 1255 (Fla. 2004), this
Court held that a one 14-by 17-inch col or photograph depicting the
body as it was found at the crine scene and thirteen 8-by 10-inch
aut opsy phot ographs were properly adnmitted. The victim s body was
nude from the wai st down, except for her black socks and her top
and black bra were torn and pushed up to her shoul ders, exposing
her breasts. Douglas, 878 So.2d at 1251. This Court noted that the
test for adm ssibility of photographic evidence is rel evancy rat her
t han necessity.” Douglas, 878 So.2d at 1255 citing Pope v. State
679 So.2d 710, 713 (Fla. 1996). Dr. Matthew Areford, the associate
medi cal exam ner, went to the scene and perforned the autopsy. On

appeal , Dougl as argued that these photographs had little, if any,

11



rel evancy and that their probative value was outweighed by their
prejudicial effect. This Court explained that crinme scene
phot ogr aphs are consi dered rel evant when they establish the manner
in which the nmurder was comm tted, show the position and | ocation
of the victimwhen he or she is found by police, or assist crine
scene technicians in explaining the condition of the crine scene
when police arrived. Id. citing Looney v. State, 803 So.2d 656,
669-70 (Fla. 2001). The Douglas Court al so expl ai ned that autopsy
phot ogr aphs are adm ssible when they are necessary to explain a
nmedi cal exam ner’s testinony, the manner of death, or the | ocation
of the wounds. The Douglas Court explained that even where
phot ographs are relevant, the trial court nust still determ ne
whet her the gruesoneness of the portrayal is so inflamatory as to
create an undue prejudice in the mnds of the jurors and distract
themfroma fair and uni npassi oned consi derati on of the evidence.
The Douglas Court noted that | ess graphic photos should be used if
avai l able. The Douglas Court reasoned that the single photograph
of the victim as she was found at the crinme scene, was relevant to
show how t he body appeared at the tine the police and Dr. Areford
arrived on the scene. The Douglas Court reasoned that in fact, Dr.
Areford referred to this photograph when explaining his initia
I npressi ons and assessnent of the injuries sustained by the victim
Because the crinme scene photograph accurately depicted how the

victi mwas found at the crinme scene, the Court found the phot ograph

12



was adm ssible. The Douglas Court concluded that the trial court
did not abuse its discretion in admtting the photographs because
they were relevant and not so inflammatory as to create undue
prejudice in the mnds of the jurors. Basically, as is clear from
England, Boyd, Harris, Looney and Douglas, gruesone photographs
i ssues on appeal rarely result in newtrials.

Moreover, this case was not suited to raising such an issue.
These photographs were not particularly gruesonme. The victimwas
found murdered inside her house and her body was discovered
relatively quickly. The crine occurred on January 8'" or 9'", and
her brother discovered her body on January 9, when he went to her
home around 9 p.m to check on her because she had m ssed school
and work that day. Basically, she was discovered within a day, at
nost, of being murdered. Her brother testified that rigor nortis
had set in but he did not testify to any damage to the body. Her
body was not deconposed. Because the body was inside, no aninmals
harmed t he body. The autopsy was perforned on January 10 at 10: 00
am whi ch was approxi mately 12 hours after the body was di scovered.
Col | ateral counsel offers no argunent as to why he consi ders these
particul ar photographs in this particular case to be “so shocking
that the risk of prejudice outweighs relevancy.” Petition at 13.
Col | ateral counsel seens to be arguing that any and all phot ographs
of the victim where defense counsel admts the victimis dead, are

not adm ssible. There is no casel aw support for this position.

13



Moreover, the issue is neritless because the phot ographs were
adm ssible. The location of this crinme mattered particularly in
this case because the victimof the prior violent felony used as
aggravator, which the trial court found to be eeriely simlar to
this nmurder, was also attacked in the bathroom (T. XXII 1871).
Bel cher nade the prior victim Wanda Wiite, go i nto the bat hroom at
gun point. (T. XX 1528). \Wile the fact the victimwas dead was
not di sputed, the identity of the perpetrator was di sputed by the
def ense. So, photographs of the victimin the bathroomwere highly
relevant. The State is the one party who has a beyond a reasonabl e
doubt standard of proof. The State needs “evidentiary val ue and
depth” inits case to nmet this standard of proof. Brown v. State,
719 So.2d 882, 887 (Fla. 1998). These phot ographs were necessary,
rel evant, not particularly gruesone, and therefore, adm ssible.

Appel | ate counsel was not ineffective for recognizing that
gruesome photograph issues rarely succeed and for know ng the
caselawin this area was not favorable. Appellate counsel had two
additional hurdles as well - the standard of review and the
harm ess error doctrine. The standard of review for the
adm ssibility of photographs is abuse of discretion. Douglas v.
State, 878 So.2d 1246, 1255 (Fla. 2004)(holding that the tria
court did not abuse its discretion by admtting col or photograph
that depicted victims body as it was found at the crinme scene and

stating this court reviews the adm ssion of photographic evidence

14



for an abuse of discretion citing Philmore v. State, 820 So.2d 919,
931 (Fla. 2002)). The abuse of discretion standard of review is
one of the nost difficult for an appellant to satisfy. Ford v.
Ford, 700 So.2d 191, 195 (Fla. 4th DCA 1997). Appellate counsel is
not ineffective for recognizing this unfavorable standard of
revi ew. Armstrong V. State, 862 So.2d 705, 720 (Fl a.
2003)(rejecting an ineffective assistance of appellate counsel
claim where appellate counsel would have faced two very high
standards of review). And even when this Court finds such
phot ographs to be inadm ssible, it often finds their adm ssion to
be harm ess error. Looney v. State, 803 So.2d 656, 668-669 (Fla.
2001) (fi ndi ng phot ographs whi ch depicted the “charred bodi es” of
the victins and were “undeni ably” gruesone relevant to assist the
crinme scene technician in explaining the condition of the crine
scene when the police arrived but finding autopsy photograph not
adm ssi bl e because danage to the bodies from the fire occurred
after the victins were dead but concluding the error was harni ess);
Duncan v. State, 619 So.2d 279, 283 (Fla. 1993)(finding that the
prejudicial effect of a gruesone photograph clearly outweighed its
probati ve val ue where the photograph depicted extensive injuries
suffered by the victimof a totally unrelated crine but findingthe
error harnl ess). Appel l ate counsel would have to overcone an
unf avorabl e standard of review and a harnl ess error anal ysis.

Appel | ate counsel was not ineffective. Zack v. State, 911

15



So. 2d 1190, 1209-1210 (Fla. 2005) (concl udi ng t hat appel | at e counsel
was not ineffective for failing to raise this nonnmeritorious issue
of gruesone phot ographs on appeal ); Rodriguez v. State, 919 So. 2d
1252, 1286 (Fla. 2005) (concl uding that appellate counsel's failure
to raise the issue of the adm ssion of the one autopsy photograph
was not ineffective assistance); Orme v. State, 896 So.2d 725, 740
(Fla. 2005) (concl udi ng that appellate counsel was not ineffective
for failing to raise the preserved issue of the adm ssion of
forty-three gruesonme photographs). Appel | ate counsel was not

i neffective.

16



| SSUE |11

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

RAI SE THE | SSUE OF THE DENI AL OF HI' S MOTI ON FOR JUDGVENT

OF ACQUI TTAL?

Bel cher asserts that his appell ate counsel was i neffective for
failing to raise the denial of his notion for judgnment of acquittal
and the trial court failing to give a special jury instruction on
circunstantial evidence. Bel cher asserts that this is a wholly
circunstantial evidence case and his reasonable hypothesis of
i nnocence is that the victim had sex with another man, mybe
M chael Randall, prior to her death and/or that he and the victim
had consensual sex.

In Reynolds v. State, - So.2d -, 2006 W 1381880, *12-13
(Fla. May 18, 2006), this Court held that a case involving DNA is
not a wholly circunstanti al evidence case and the special standard
applicable to entirely circunstantial evidence cases does not
apply. Reynolds asserts that the evidence of his guilt offered by
the State in this case was entirely circunstantial and, therefore,
t he hei ght ened standard of revi ew should apply. Reynol ds cont ended
that the case against himrests solely on the evidence that his
finger was injured and “tainted and inconsistent DNA evidence.”
Contrary to this assertion, this Court found additional evidence
i ncl udi ng that Reynol ds deni ed ever being in the victins' residence
-a statenment that was clearly inconsistent with the considerable

DNA evi dence presented at trial which placed hi minside the trailer

17



This Court found that the evidence was not entirely circunstanti al
citing Meyers v. State, 704 So.2d 1368, 1370 (Fla. 1997) (hol di ng
that the case could not be deenmed wholly circunstantial where
testinmony at trial established that the defendant confessed to a
former cellmate) and Orme v. State, 677 So.2d 258, 261-62 (Fla.
1996) (hol ding that case involving evidence such as eyew tness
testinmony pl aci ng t he defendant at the scene, acknow edgnent by the
defendant of a dispute with the victimand theft of the victins
purse, and DNA evi dence suggesting that the defendant had engaged
in sexual relations with the victimcould not be deenmed entirely
circunstantial). Because the evidence was not entirely
circunstantial, this Court did not apply the special standard of
revi ew applicable to cases based solely on circunstantial evidence
citing Fitzpatrick wv. State, 900 So.2d 495, 506 (Fla.
2005) (stating: “this Court need not apply the special standard of
review applicable to circunstantial evidence cases because the
State presented direct evidence in the form of DNA evidence and
eyewi t ness testinony.”). This Court then concluded that the notion
for acquittal was properly denied because the “significant DNA
evi dence” was sufficient. Reynolds, - So.2d -, 2006 W. 1381880 at

*12-13.4

4 O course, in the age of DNA the distinction between
direct and circunstantial evidence is unwarranted. The distinction
devel oped at common | aw when direct evidence cases were the strong
cases and circunstantial cases were the weak cases. This caused
courts to treat the two types of evidence differently and devel op

18



Wi | e Reynolds was not avail able to appellate counsel at the
time he filed the initial brief in 2002, Orme, which was decided in
1996, was avail able. Appellate counsel woul d have known t hat a DNA
case where the defendant |ied about knowing the victimand lied

about ever being in her house, woul d not be viewed by this Court as

the rule that circunstantial evidence nmust exclude any hypothesis
of innocence. WIlliam WIIls, An Essay on the Principles of
Crcunstantial Evidence 171 (Philadelphia, T. & J.W Johnson,
1853). Due to scientific advances, these days, circunstantia
evi dence cases are the strongest cases. Both DNA and fingerprints
are considered circunstantial evidence. Bedoya v. State, 779 So. 2d
574, 577 (Fla. 5' DCA 2001)(noting that fingerprint and DNA
evidence are generally considered a species of circunstantial
evidence). Circunstantial evidence cases involving either DNA or
fingerprints are now the strongest cases. John Henry Wgnore, 2
Evidence in Trials at Common Law s 414, at 483 (1979) (arguing
that, according to scientific principles, fingerprints have the
hi ghest degree of certainty); People v. Wesley, 140 M sc.2d 306,
533 N.Y.S.2d 643, 644 (N Y.Sup.Ct. 1988)(observing that DNA
evi dence has been call ed the “single greatest advance in the search
for the truth . . . since the advent of cross-exam nation.”).

The United States Suprene Court abolished the common |aw
di stinction between direct and circunstantial evidence cases in
Holland v. United States, 348 U.S. 121, 140, 75 S.C. 127, 99 L. Ed.
150 (1954). Most states have abolished the distinction as well.
Cf. State v. Adcock, 310 S.E. 2d 587, 602-08 (N.C. 1983); State v.
Jenks, 574 N.E.2d 492, 496-503 (Chio 1991); State v. Gosby, 539
P.2d 680, 684-86 (Wash. 1975). Florida, has abandoned givi ng any
jury instruction based on the distinction but inexplicably has
retained the distinction in the sufficiency of the evidence
anal ysi s. In re: Use by the Trial Courts of the Standard Jury
Instructions in Criminal Cases, 431 So. 2d 594, 595 (Fla. 1981).
The rule requiring the State to rebut the defendant’s reasonabl e
hypot hesis should not apply to cases where there is DNA or
fingerprint evidence. Quite sinply, DNA beats an eyew tness.
There is no logic in requiring the State to rebut a hypot hesis of
i nnocence in a case with DNA results of onein two trillion but not
requiring the State to rebut any hypothesis where there is an
eyew t ness. This court should retain the special test for
sufficiency only in circunstantial evidence cases that do not
i nvol ve fingerprints or DNA
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a wholly or entirely circunstanti al evidence case and he woul d have
known that, under existing caselaw, the |ower standard of the
conpetent, substantial evidence test, which does not require the
State to rebut the defendant’s hypothesis of innocence, would be
applied to any judgnent of acquittal issue he raised. The DNA
evidence itself is sufficient to neet this test. Belcher’s DNA was
found on the victims green slippers located just outside the
bat ht ub where the victim s body was found. Using the FBI African-
American database, “one in two trillion males” has the sane DNA
profile as Belcher. (T. XVIl 1134). This figure is the popul ation
of the planet several tinmes over. Basically, the DNAis conpetent,
substanti al evidence that Bel cher was the perpetrator of both the
murder and the sexual battery. Roberson v. State, 16 S.W 3d 156,
169 (Tx. App. C. 2000)(holding testinmony of even one DNA expert
that there is a genetic match and the statistical probability that
anyone el se was the source of that semen are 1 in 500 nmillion is
legally sufficient to support a guilty verdict).

Even if viewed as a wholly circunstantial evidence case, the
State’s evidence rebuts his hypothesis of innocence. The problem
with the “reasonabl e” hypothesis of innocence is that it does not
account for Belcher’s DNA on the victims green slippers |ocated
just outside the bathtub where the victims body was found. A
reasonabl e hypot hesis of innocence nust account for the State's

evi dence and this one does not.
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Furt hernore, any hypot hesis of innocence that the victimnmay
have had sex with another nan earlier is not a hypothesis of
i nnocence because it does not rebut the prosecution’s theory. It
IS a non sequitur. The victimmy well have dated other nen in her
life, including Mchael Randal |, before being nmurdered and raped by
Bel cher. Wile such a theory could explain the victinis vagi nal
injuries, it does not explain Belcher’s DNA on the slipper of a
woman, he cl ai med not to have known and the slipper being outside
t he bat ht ub whi ch contained the victinms body i n a house he cl ai ned
t hat he had never been inside. Detective Robert H nson was the
| ead detective and he intervi ewed Bel cher on August 4, 1998 (T. XV
808, 896). Bel cher denied knowing the victim (T. XV 902).
Det ective Hi nson showed Bel cher a photograph of the victim (T. XV
902). He denied knowing the victimor ever having net her. (T. XV
902). Detective Hi nson showed Bel cher a photograph of the victinis
hone and he deni ed ever being there. (T. XV 903). The Detective
showed Bel cher two different photographs of the victim (T. XV
906) . Bel cher deni ed ever having sex with the victim (T. XV 909).
Any hypot hesis that the victimand Bel cher had consensual sex was
rebutted by Bel cher’s own statenments denyi ng even knowi ng her, ever
havi ng sex with her or ever being in her house. Her possession of
condons and birth control proves nothing about the perpetrator of
this crime. This is a conplete non sequitur. Appellate counsel

was not ineffective.
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SPECIAL INSTRUCTION ON CIRCUMSTANTIAL EVIDENCE

Nor was appel | ate counsel ineffective for failing to raise the
I ssue of the trial court refusal to give a special instruction on
circunstantial evidence. This Court elimnated the standard jury
instruction on circunstantial evidence twenty-five years ago,
finding it unnecessary in light of the required instruction on
reasonabl e doubt. In re Standard Jury Instructions in Criminal
Cases, 431 So.2d 594, 595 (Fla. 1981). This Court has repeatedly
hel d that trial courts do not abuse their discretioninrefusingto
gi ve such an instruction. Parker v. State, 873 So.2d 270, 294 (Fl a.
2004) (rejecting a claimthat the trial court abused its discretion
in denying his request for a special jury instruction on
circunstantial evidence and explaining: “[a]lthough the trial court
can give the circunstantial evidence instruction, we have
‘expressly approved courts which have exercised their discretion
and not given the instruction.’”” citing Monlyn v. State, 705 So. 2d
1, 5 (Fla. 1997)). Appel l ate counsel is not ineffective for
knowi ng this Court’s casel aw regardi ng such special circunstanti al
evidence instructions and declining to raise an issue repeatedly
rejected by this Court for decades.

Furthernore, as explained above, this case was not a wholly
circunstantial evidence case. The main evidence, here, as in
Reynolds and Orme, was DNA Gving a special instruction on

circunstantial evidence in a case that does not involve only
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circunstantial evidence woul d be an abuse of discretion. The first
requi renent of any jury instruction, special or otherw se, is that
it be a correct statenent of the law. A circunstantial evidence
jury instructions is not a correct statenent of the |aw governing
this case. Appellate counsel was not ineffective for recognizing
what collateral counsel does not - that this is not a
circunstantial evidence case. Appel l ate counsel was not

i neffective.
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| SSUE |V

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

RAI SE THE | SSUE OF THE PROSECUTOR S ALLEGED COWMENT ON

THE RI GHT TO REMAI N SI LENT?

Bel cher asserts that his appell ate counsel was i neffective for
failing to raise the i ssue of prosecutor’s coment on his right not
to testify. Pet. at 23. Appellate counsel was not ineffective.
The prosecutor’s comments were an invited response to the defense
of consensual sex and the error, if any, was harnl ess.

First, appellate counsel did raise a prosecutorial comments
issue in the direct appeal. Appellate counsel raised an issue that
the prosecutor’s later conments anmpbunted to an avoid arrest
aggravator as his first claimon appeal. This issue was di scussed
at length at the oral argunent in the direct appeal and severa
Justices found a great deal of nmerit to the claimand the Court, in
its witten opinion found that the prosecutor’s comrent arguably
crossed the line. Belcher, 851 So.2d at 682-683 (concl uding that
“al t hough the prosecutor arguably crossed the line into discussion
of matters that could also support the avoid arrest aggravator
whi ch was not a rel evant aggravator to this case, we find that any
resulting error was harmess.”). Appellate counsel can certainly
limt hinmself to one prosecutorial coment issue on appeal.

In Caballero v. State, 851 So.2d 655, 660 (Fla. 2003), this
Court held that a prosecutor’s remark about the uncontradicted

evi dence was not an i nperm ssible corment on the defendant’s right
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not to testify if the State is rebutting a defense argunent. On
appeal, Caballero argued that the prosecutor's statenment was an
i mperm ssible coment on his right to remain silent, and that the
prosecutor's statenent inproperly shifted the burden of proof to
the defense. This Court disagreed, reasoning it is perm ssible for
the State to enphasize uncontradicted evidence for the narrow
purpose of rebutting a defense argunment since the defense has
invited the response. The Court explained that the State
enphasi zed the evidence of Caballero's actions for the purpose of
countering the defense argunent that Caballero did not want to kill
O Neill. The defense's argunent invited the State's response.
Here, as in Caballero, the prosecutor was nmerely pointing out
the lack of evidence of consensual sex in response to the defense
cl ai m of consensual sex. Prosecutors nmay point out that there is
no evi dence or testinony to support a defense wi thout conmenting on
the defendant’s failure to testify. Such remarks or comrents are
not fairly susceptible of being a coment on the defendant's
failure to testify. Ramirez v. State, 847 So.2d 1147, 1148 (Fl a.
3d DCA 2003) (concluding that the State's argunment was not fairly
susceptible of being a coment on the defendant's failure to
testify, or to call wtnesses; rather, the argunment was phrased
permssibly in terns of an absence of testinony fromthe wtness
st and where prosecutor remarked i n cl osi ng about t he absence of any

evidence that the defendant had the tattoos on the day of the
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crine). Moreover, the defense invited this comment, just as the
defense did in Caballero.

Additionally, it is “well settled” that i nperm ssible comments
on a defendant’s failure to testify are subject to the harnl ess
error analysis. Rodriguez v. State, 753 So.2d 29, 39 (Fla.
2000) (hol di ng prosecutor remark that “there was nothing in the
direct or cross examnation of any witness who testified that
pointed to any other person being involved other than Luis
Rodriguez and this defendant” to be inproper conments on his
constitutional right to remain silent because, while this Court has
attenpted to draw “a di stinction between inperm ssible cormments on
silence and permssible comments on the evidence” where the
evi dence is uncontradicted on a point that only the defendant can
contradict, a coment on the failure to contradict the evidence

becones an i nperm ssi bl e conment on the failure of the defendant to

testify but noting that . . . “it is well settled that such
erroneous coments do not require an automatic reversal” and
holding error to be harnl ess)?®. The error, here, if any, was

5 Rodriguez does not apply here because of the “narrow
exception” to the rule that a coment on the |lack of testinony or
evi dence fromthe stand is a corment on the right not to testify if
the defendant is the only one who could testify as to the facts.
Rodriguez, 753 So0.2d at 38-39. Rodriguez |ists the narrow
exceptions as applicabl e where the def endant has asserted a defense
of alibi, self-defense, or defense of others, relying on facts that
could be elicited only froma w tness who i s not equally avail abl e
tothe State. Consent is |like a defense of alibi, self-defense, or
defense of others and therefore is part of the narrow exception
The victimwas not available to the State to rebut the defense of
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harm ess. The comment did not relate to the preneditated nurder
conviction only the felony nurder and the sexual battery
convictions. Even in relation to the sexual battery conviction
the prosecutor’s remark was harm ess. Belcher’s DNA was found on
the slipper of a victim Belcher denied know ng and the nedical
exam ner’s opinion was, while it is possible that the victins
injuries were from rough consensual sex, the injuries were nore
likely a result of rape.

Bel cher’ s reliance on the Second Di strict decision in Holloman
v. State, 573 So.2d 134 (Fla. 2d DCA 1991), is m splaced. I n
Holloman, the Second District held that the prosecutor’s conment
during closing argunent attacking defendant's failure to testify
was error, and the error was not harm ess. Holl oman was convicted
of three counts of delivery of cocaine and three counts of
possessi on of cocaine. The prosecutor twice commented on the
defendant’s failure to testify during closing argunment. The third
time, the prosecutor, attenpting to persuade the jury that the

voi ce on the tape was appellant's, stated:

consensual sex because Bel cher nurdered her.

The i nvited response exception of Rodriguez based on Dufour v.
State, 495 So.2d 154, 160 (Fla. 1986) and Barwick v. State, 660
So.2d 685, 694 (Fla. 1995), applies here as well. Unl i ke
Rodriguez, where the prosecutor comented “we still haven't heard
in any of the argunments, in any of the di scussions, what the theory
is of who that second person could have been”, here, there was
argunent and cross attenpting to establish a consensual sex
defense. |Indeed, collateral counsel is reasserting a consensual
sex argunent in this appeal.
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There was no other fermale in that house when it was

searched. And on that tape, selling that cocaine, was a

worman's voice, and there has been no rebuttal, no

evidence from that stand to say other than it was the

defendant on that tape, or to establish that there was

sonmeone, some other female living in that house.
The Second District’s decision in Holloman was issued years prior
to this Court’s decisions in Caballero and Rodriguez and does not
reflect their reasoning. Mreover, while this may be the Second
District’s view, although Holloman has not been cited by any Court,
i ncludi ng the Second District, since it was decided, it is not the
Third District’s view. Ramirez v. State, 847 So.2d 1147, 1148
(Fla. 3d DCA 2003)(concluding that the State's argunment was not
fairly susceptible of being a conment on the defendant's failure to
testify, or to call wtnesses; rather, the argunent was phrased
permssibly in terns of an absence of testinony fromthe wtness
st and where prosecutor remarked i n cl osi ng about the absence of any
evi dence that the defendant had the tattoos on the day of the
crine).

Appel | ate counsel s performance was not deficient. He could
certainly believe that prosecutor’s renmarks woul d not be viewed as
error at all, as in Caballero, or as fitting within one of the two
exceptions discussed in Rodriguez and that, even if the Court
viewed the comment as error, it would also viewit as harm ess, as

in Rodriguez. Wil e Caballero was not available to appellate

counsel when he wote the brief, Rodriguez was avail able.
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Mor eover, Rodriguez di scussed this Court’s existing caselaw, such
as Dufour v. State, 495 So.2d 154, 160 (Fla. 1986) and Barwick v.
State, 660 So.2d 685, 694 (Fla. 1995), all of which affirned
simlar prosecutorial coments. Mreover, there was no prejudice
because the error, if any, was harnless, as explained above.

Appel | ate counsel was not ineffective.

29



| SSUE V

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
RAI SE THE | SSUE OF VI CTI M | MPACT EVI DENCE?

Bel cher argues that appellate counsel was ineffective for
failing to raise the issue of victiminpact evidence. Habeas pet.
at 27. Appel | ate counsel was not ineffective. Victim inpact
evidence is adm ssible in Florida and appellate counsel is not
ineffective for knowng that it is adm ssible.

The prosecutor repeatedly told the jury that they were not to
use the victiminpact evidence as aggravation but that they could
consider it.® Appellate counsel was not ineffective for raising
the admi ssibility of victiminpact evidence. Florida has a statute
permtting the adm ssion of victiminpact evidence. § 921.141(7),
Fla. Stat. (1996) (providing: “[s]uch evidence shall be designed to
denonstrate the victim s uni qgueness as an individual human bei ng
and the resultant loss to the community's nmenbers by the victinls
death.”). The United States Suprene Court, in Payne v. Tennessee
501 U.S. 808, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991), rejected an
argument that admitting such evidence violates the Eighth
Amendnent . This Court has repeatedly affirmed the adm ssion of

victiminpact evidence. Schoenwetter v. State, -So0.2d -, 2006 W

6 The victims supervisor testinony that the victimwas a
punct ual enpl oyee was not victiminpact testinony. It was admtted
to corroborate her brother’s testinony that he was concerned about
his sister when she did not show up for work that day and to help
establish the tinme of her death.
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1096646, *9 (Fla. April 27, 2006)(concluding that the trial court
properly admitted the testinobnies of the three victim inpact
W tnesses citing Kormondy v. State, 845 So.2d 41, 53 (Fla. 2003);
Burns v. State, 699 So.2d 646, 653 (Fla. 1997) (hol ding that victim
i npact evidence is relevant even though it does not address any
aggravating circunstance or rebut any mtigating circunstance);
Windom v. State, 656 So.2d 432, 438 (Fla. 1995)(rejecting a claim
that victim inpact evidence s essentially non-statutory
aggravation).

Contrary to Belcher’s claim even if victiminpact evidence is
vi ewed as aggravation, it does not prevent narrow ng the class of
cases where death is the appropriate penalty. Pet. at 33. The
United States Supreme Court, in Payne, specifically discussed the
narrow ng requirenment but rejected any constitutional violation.

Appel | ate counsel is not ineffective for failing to raise an
i ssue where there is a statute providing for the adm ssion of such
evi dence, controlling precedent from the United States Suprene
Court rejecting a constitutional challenge to its adm ssion and a
literal string cite of cases from this Court permtting its

adm ssion. Thus, appellate counsel was not ineffective.
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CONCLUSI ON

The State respectfully requests that this Honorabl e Court deny
t he habeas petition.
Respectful ly subm tted,
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