I N THE SUPREME COURT OF FLORI DA

CONNI E RAY | SRAEL,

Case No. SQ06- 653
Petiti oner,

V.
JAMES R. MCDONOUGH, ETC.,

Respondent (s).
/

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

RESPONSE TO PRELI M NARY STATENMENT

The “Prelimnary Statenent” found on page 1 of the petition
correctly recites Article 1, Section 13 of the Florida
Constitution. The citation formused in the petition appears to
be accurately described. The remainder of the “Prelimnary
Statenent” is argunentative and is denied

RESPONSE TO REQUEST FOR ORAL ARGUENT

The Respondent defers to the Court’s judgnent as to whet her

oral argunment is necessary or justified in this case.
RESPONSE TO | NTRODUCTI ON

The “Introduction” set out on pages 2-3 of the petition is
argumentative and is denied. To the extent t hat t he
“I'ntroduction” states that issues decided on direct appeal which

shoul d be “revisited” are contained in the petition, such issues



are not identified and cannot be found within the four corners

of the petition.
RESPONSE TO STATEMENT OF JURI SDI CT1 ON
The jurisdictional statenent found on pages 3-4 of the
petition accurately sets out the basis for this Court’s habeas
jurisdiction. The remainder of that part of the petition is

argunent ati ve and i s deni ed.

RESPONSE TO GROUNDS FOR RELI EF
No error occurred in Israel’s case, and he is not entitled

torelief.
RESPONSE TO PROCEDURAL HI STORY
The procedural history contained in the petition is greatly
abbrevi ated. The Respondent relies upon the follow ng factual
and procedural history of this case:

Connie Ray Israel was charged with burglary of a
dwelling with a battery, kidnaping, sexual battery
with great force, and first-degree murder arising out
of the Decenber 27, 1991, nurder of Esther Hagans in
her home in Putnam County. At Israel's first trial
the jury was unable to reach a verdict and a mstrial
was declared. On February 2, 1999, Israel's second
trial began and the evidence revealed the follow ng
facts. Neighbors and friends indicated that Esther
Hagans was known to carry large anounts of nobney on
occasion. They indicated she rarely m ssed work unless
she was very ill. On the norning of Decenber 27, 1991
when she did not report for work, a fellow enployee
went to Hagans' nei ghbor's house to ask about her. The
nei ghbor noti ced that Hagans' car was in the carport
and called her house. Wen Hagans did not respond to
t he tel ephone call, the neighbor called the police.



The police found Hagans' front door ajar and
di scovered her body in the bedroom Hagans was |ying
naked on the bed with her |egs spread apart and her
hands tied behind her back. The nedical exam ner
identified trauma to the left side of Hagans' head,
determ ned that her right eye was full of blood, and
described cuts to the left eyebrow and tenple, as well
as abrasions on the right side of her face. The
medi cal examiner also identified a tear on the right
side of Hagans' head that resulted from blunt trauma,
which caused major henorrhage to the brain. The
nmedi cal exam ner stated there were external vaginal
injuries consistent with sexual assault. As to the
cause of death, the nedical exam ner explained that
Hagans had a weak heart which gave out due to the
stress and shock of the beating and sexual assault she
had endur ed.

At the crine scene, the police found footprints on the
front porch steps and in a drainage ditch that ran
along the front of the house. A screwdriver was found
outside a wndow Based on these factors it was
determined that the point of entry was a w ndow
| eading into Hagans' bedroom Sperm and senen stains
were discovered on a pillowase in the Hagans

bedroom Senen was also found on a slip and a
bedspread recovered from the bedroom The senen on
both the slip and the bedspread was consistent wth
the senmen recovered from the pillowase. Likew se,
senen found on vagi nal swabs taken from the victimwas
consistent with the semen fromthe other itens in the
bedroom Human bl ood was also found on a towel at the
scene.

The evidence showed that |Israel registered at the
Pal at ka Holiday Inn on Decenber 28, 1991, and paid for
two nights in cash. Maryann Pittman testified that she
was a prostitute working in Palatka and knew I srael

[ FNL] Pittman stated that in Decenber of 1991 she went
with Israel to the Holiday Inn where they used crack
cocaine. Pittman took a shower in the hotel room She
i ndi cated that she saw a pair of pants and a shirt in
the bathtub and that the water in the bathtub was red

Pittman also saw a black purse under the bed in the
hotel room She testified that Israel had noney in his
wal | et when she | ooked through it. Israel told her he
recei ved the noney fromthe Florida Lottery.



[ FNL] Maryann Pittman was unavail able for
Israel's second trial and thus her prior
testi nony was read into evidence.

Israel's friend, Melvin Shorter, testified that he saw
Israel and Pittman at the Holiday Inn where they were
using crack cocaine. Shorter testified that he sold
crack cocaine to Israel three or four tinmes that day.
| srael paid cash for the crack cocaine with noney he
retrieved from a wallet under the bed in the hotel
room Israel told Shorter he had "hit the lottery."

| srael also registered at the WIliam Penn Mtel on
Decenber 30, 1991, and paid for one week in cash.
| srael stayed only one night and was given a cash
refund, for which he signed a receipt.

| srael and three other individuals were devel oped as
suspects in Hagans' nurder. Eventually, the Florida
Departnent of Law Enforcenent was solicited to help
with the investigation and after nore interviews a
bl ood sanple was taken from Israel. Ater DNA testing
conparing Israel's blood sanple to the senen stains
found on the pillowase and the slip, Israel was
identified as the source of the senmen stains in
Hagans' bedroom and was arrested in 1993.

Arthur MConb, a prisoner who was a legal clerk and
who was housed in the sane cell with Israel, testified
that Israel asked for help with his case. During their
di scussions, Israel stated he was charged with first-
degree nurder and that he tried to knock the victims
head off because she tried to "gum him" Additionally
| srael indicated that he sexually assaulted the victim
and had gone to the victims house to steal church
noney and had taken $ 7,000 to $ 10, 000.

| srael testified in his own defense, stating he was
told by law enforcenent officers that when the first
officers arrived on the scene and found Hagans dead,

they made it appear Hagans was beaten to death in
order to keep $ 5,000 discovered in a dresser drawer

| srael testified he had nothing to do wth breaking
into Hagans' house. Israel also insisted his senen was
not found at the crine scene and that his blood was
pl anted on objects found at the crine scene. He stated



that he had only allowed MConb to read the
accusations agai nst him but had never confessed.

On March 1, 1999, the jury found Israel guilty as
charged. After penalty proceedings, the jury returned
a recomendation of death by a vote of eleven to one.
Foll owi ng the Spencer [FN2] hearing on May 14, 1999

the trial court sentenced Israel to death on My 28,
1999, finding four aggravating circunstances [FN3] and
two statutory mtigating circunstances. [FMN]

[ FN2] Spencer v. State, 615 So. 2d 688 (Fla.
1993).

[ FNA] The aggravating circunmstances were:
(1) the defendant was previously convicted
of another <capital felony or of a felony
involving the wuse or threat of wuse of
violence to a person; (2) the crime was
especially heinous, atrocious or cruel; (3)
the crime was commtted while the defendant
was engaged in the conm ssion of a sexual
battery, burglary, and kidnaping; and (4)
the capital felony was commtted for
pecuni ary gain.

[ FNA] The mitigating circunstances were: (1)
t he defendant was under the influence of an
extreme nental or enotional disturbance at
the time the crinme occurred (sone credence);
and (2) the capacity of the defendant to
appreciate the crimnality of his conduct or
to conform his conduct to the requirenents
of the law was substantially inpaired (sone
credence).

| srael raises seven issues on appeal, claimng the
trial court erred in (1) conducting portions of the
trial when Israel was involuntarily excluded; (2)
denying Israel's notion for continuance of trial; (3)
denying Israel's notion for mstrial; (4) requiring
Israel to be held in visible restraints before the
jury; (5) ignoring nonstatutory mtigating evidence of
drug abuse, brain damage, and low intellectual
functioning presented during the penalty phase; (6)
allowing the jury's death sentence to stand even



t hough it was grounded on a split jury vote; and (7)
ruling Israel's death sentence was proportionate.

| srael v. State, 837 So. 2d 381, 383-385 (Fla. 2002). The United
States Suprene Court denied Israel’s petition for wit of
certiorari. Israel v. Florida, 539 U S. 931 (2003).

Israel then filed a Florida Rule of Cimnal Procedure
3.851 notion, which was denied on August 9, 2005. (R847-893).
The appeal fromthat decision is pending.

| . THE AGGRAVATI NG Cl RCUMSTANCE CLAI M

On pages 57 of the petition, Israel argues that the jury
instruction on the “comm ssion of a nmurder during the course of
a kidnapping is unconstitutional on its face and as applied.”
| srael also argues that the jury's “sense of responsibility” was
di | ut ed by uni dentified m sl eadi ng conment s and jury
i nstructions.

None of these clains were preserved by tinely (or any)
objection at trial, and it is well-settled that appellate
counsel cannot have been ineffective for not raising an
unpreserved claim Mrris v. State/ McDonough, 31 Fla. L. Wekly
S250, 255 n.14 (Fla. Apr. 20, 1996); N xon v. State/ MDonough,
31 Fla. L. Wekly S245, 249 (Fla. Apr. 20, 2006); Wwlls v.
State/ Crosby, 31 Fla. L. Wekly S101, 107 (Fla. Feb. 9, 2006).

To the extent that Israel challenges the validity of the during

the course of a felony aggravator, this Court has repeatedly



rejected that claim Pooler v. State, 704 So. 2d 1375,

(Fl a.

1381

1997); Hunter v. State, 660 So. 2d 244, 252-53 (Fla.

1995). To the extent that Israel clains that Florida' s death

penal

ty statute violates Caldwell v. Mssissippi, or “shifts the

burden of proof,” this Court has held:

First, MIler challenges the instruction that
purportedly diluted the jury's responsibility by
| abeling their penalty phase verdict as advisory and
not binding. This Court has repeatedly rejected this
claim Perez v. State, 919 So. 2d 347, 30 Fla. L.
Weekly S729, S35 (Fla. 2005); Card v. State, 803 So.
2d 613, 628 (Fla. 2001)(holding that claim that
instructions "that refer to the jury as advisory and
that refer to the jury's verdict as a recomendation
violate Caldwell v. Mssissippi, 472 U S. 320, 105 S.
Ct. 2633, 86 L. Ed. 2d 231 (1985)" was w thout nerit);
Brown . St at e, 721  So. 2d 274, 283 (Fla.
1998) (holding that the standard jury instructions
fully advise the jury of the inportance of its role,
correctly state the law, do not denigrate the role of
the jury, and do not violate Caldwell). Next, this
Court has repeatedly rejected clains that the standard
jury instruction inpermssibly shifts the burden to
the defense to prove that death is not the appropriate
sentence. Rodriguez, 31 Fla. L. Wekly at S47, 2005
Fla. LEXIS 1169 at *64; San Martin v. State, 705 So.
2d 1337, 1350, 1350 n.5 (Fla. 1997) (concluding that
wei ghing provisions in Florida's death penalty statute
requiring the jury to determne "whether sufficient
mtigating circunstances exist which outweigh the
aggravating circunstances found to exist" and the
standard jury i nstruction t her eon did not
unconstitutionally shift the burden to the defendant
to prove why he should not be given a death sentence).
Also, this Court has rejected the claim that the
standard mitigation instructions fail to define
mtigation adequately. Belcher v. State, 851 So. 2d
678, 685 (Fla. 2003) ("The trial court did not abuse

its di scretion by gi vi ng a "catch-all’ jury
instruction about mtigation instead of giving [a]
list of nonstatutory mtigators."). Thus, all of

MIller's clains challenging the substance of the jury



instructions are procedurally barred and wthout
merit.

MIler v. State/ McDonough, 31 Fla. L. Wekly S188, 192 (Fl a.
Mar. 23, 2006). This claim is neritless, in addition to being
procedurally barred because it could have been raised at the
time of trial, but was not.
I'1. THE COVMPETENCE FOR EXECUTI ON CLAI M

On pages 7-9 of the petition, Israel argues that because he
“may well be inconpetent at time of execution, his Eighth
Amendnent right against cruel and wunusual punishment wll be
violated.” Florida law is settled that this claimis not ripe
until a death warrant has been issued, an event that has not
occurred in this case. Mrris v. State/ MDonough, 31 Fla. L.
Weekly S250, 255 n.15 (Fla. Apr. 20, 2006); See Giffin v.
State, 866 So. 2d 1, 21-22 (Fla. 2003) ("Wile Giffin is under
a death sentence, no death warrant has been signed and his
execution is not inmmnent. Thus, the issue of Giffin's sanity
for execution is not ripe . . . ."). Because no warrant has been
i ssued for the execution of Ireael’s sentence, this claimis not
a basis for relief.

[11. THE “JUROR | NTERVI EW CLAIM
On pages 10-13 of the petition, Israel argues that

appel l ate counsel was ineffective for not arguing that the rule



prohibiting juror interviews is unconstitutional. This claimis
not a basis for relief for the foll ow ng reasons.

First, no notion to interview jurors was ever filed, and
because that is so, there is no adverse ruling from which to
appeal . Appellate counsel cannot have been ineffective for not
raising an issue that was not preserved. Hendrix v. State, 908
So. 2d 412, 426 (Fla. 2005); Rutherford v. WMoore, 774 So. 2d
637, 646 (Fla. 2000).

Second, this <claim lacks nerit, as this Court has
repeatedly held. Duckett v. State/Crosby, 918 So. 2d 224, 231
(Fla. 2005); Elledge v. State/Cosby, 911 So. 2d 57, 78 (Fla
2005); Johnson v. State, 804 So. 2d 1218, 1224-25 (Fla. 2001)
(rejecting contention that Rule Regulating the Florida Bar 4
3.5(d)(4) conflicts with defendant's constitutional rights to a
fair trial and effective assistance of counsel). Israel’s claim
has no basis:

Suggs has neither filed a notion requesting permssion

to interview jurors, alleged any specific juror

m sconduct, nor submitted any sworn statenents in this

regard. His claim appears to be nothing nore than a

request to investigate possible grounds for finding

juror msconduct. See Arbelaez v. State, 775 So. 2d

909, 920 (Fla. 2000) (finding that a defendant does

not have a right to conduct "fishing expedition"

interviews with the jurors after a guilty verdict is

returned). [FN20]
[ FN20] The only matt er specifically
identified by petitioner about which he

would like to interview jurors is the effect
that the nmedical examner's testinony had on



the jury. This is not a proper nmatter for

jury inquiry because it concerns the
subj ective inpressions of the jurors and not
any overt prejudicial act . See Bapti st

Hospital of Mam, Inc. v. Maler, 579 So. 2d
97, 99-100 (Fla. 1991).

Suggs v. State/Crosby, 923 So. 2d 419, 440 (Fla. 2005). This
claimis neritless and is not a basis for relief.
V. THE LETHAL | NJECTI ON CLAI M

On pages 13-20 of the petition, Israel «clains that
execution by lethal injection will violate his constitutional
rights. This claimcould have been but was not raised on direct
appeal, and is procedurally barred. Suggs v. State/Crosby, 923
So. 2d 419, 441 (Fla. 2005). This claim also could have been
raised in Israel’s Florida Rule of OCimnal Procedure 3.851
notion, but was not. Because it could have been raised in the
post -conviction relief notion, it is not cognizable in habeas.
Hunter v. State, 817 So. 2d 786 (Fla. 2002); Hildw n v. Dugger,
654 So. 2d 107 (Fla.), cert. denied, 516 U S. 965 (1995);
Breedl ove v. Singletary, 595 So. 2d 8 (Fla. 1992); Suarez v.
Dugger, 527 So. 2d 190 (Fla. 1988). Finally, notw thstanding the
doubl e layer of procedural bar, this claimis neritless. Suggs
v. State/ Crosby, 923 So. 2d 419, 441 (Fla. 2005); Sochor v.
State, 883 So. 2d 766, 789 (Fla. 2004) (rejecting clains that
both electrocution and lethal injection are cruel and unusual

puni shment); Johnson v. State, 804 So. 2d 1218, 1225 (Fla.
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2001); Provenzano v. State, 760 So. 2d 137 (Fla.) (finding that
lethal injection is not wunconstitutional nethod of execution),
cert. denied, 530 U S. 1255, 147 L. Ed. 2d 979, 120 S. C. 2709
(2000); Bryan v. State, 753 So. 2d 1244 (Fla.) (sanme), cert.
denied, 528 U S. 1185 (1999); Sims v. State, 754 So. 2d 657
(Fla.) (finding no ex post facto violation), cert. denied, 528
U S 1183 (2000). This claimis not a basis for relief, and
should be denied as procedurally barred and, alternatively,
meritless.

CONCLUSI ON

For the reasons set out herein, the petition should be
deni ed.
Respectful ly subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

SENI OR ASSI STANT ATTORNEY GENERAL
Fl ori da Bar #0998818

444 Seabreeze Blvd. 5th FL

Dayt ona Beach, FL 32118

(386) 238-4990

Fax # (386) 226-0457
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the above
has been furnished by US. Mil to: Robert T. Strain, Assistant
CCRC - Mddle, 3801 Corporex Park Dr., Suite 210, Tanpa, Florida
33619 on this day of June, 2006.

Of Counsel

CERTI FI CATE OF COVPLI ANCE

This brief is typed in Courier New 12 point.

KENNETH S. NUNNELLEY
SENI OR ASSI STANT ATTORNEY GENERAL
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