IN THE SUPREME COURT OF THE STATE OF FLORI DA

CASE NO. 05-1767
STATE OF FLORI DA,
Petitioner,

VS.
RODOLFO CONTRERAS,

Respondent .

PETI TIONER' S BRI EF ON THE MERI TS

CHARLES J. CRI ST, JR
Attorney Genera
Tal | ahassee, Florida

CELI A TERENZI O
Assi stant Attorney General
Fl ori da Bar Nunmber 656879

MELANI E DALE SURBER

Assi stant Attorney General

Fl ori da Bar No. 0163295

1515 North Fl agler Drive
Suite 900

West Pal m Beach, Florida 33401
Tel ephone: (561) 837-5000
Counsel for Respondent



TABLE OF CONTENTS

TABLE OF
Cl TATI ONS. . . e i

PRELI M NARY STATEMENT

SUMVARY OF THE

THE FOURTH DISTRICT COURT OF APPEALS
| MPROPERLY REVERSED AND REMANDED THI S CASE
WHERE THE COURT FOUND THAT THE VI DEO
STATEMENT OF THE CHI LD VICTIM WH CH WAS
PLAYED FOR THE JURY, FAILED TO SATI SFY THE
REQUI REMENTS OF THE CONFRONTATI ON CLAUSE OF
THE UNI TED STATES CONSTI TUTI ON.

CONCLUSIE ON. . . .ot e e e e e e e e e
27 CERTI FI CATE OF TYPE
Sl ZE. . 27

CERTI FI CATE OF
SERVI CE. . . . . 28



TABLE OF AUTHORI Tl ES

FEDERAL CASES

Crawford v. Washington, 124 S.CT. 1354 (2004) 10, 11, 15,17, 19, 20

Ohio v. Roberts, 488 U. S. 56 (1982) ............ 10, 11, 15, 17

STATE CASES

Blanton v. State, 880 So. 2d 798 (Fla. 5th DCA 2004) 8, 20, 23

Contreras v. State, 30 Fla. L. Wekly D 2175 . 2,3,4,7,15,17,21

Gore v. State, 599 So. 2d 978 (Fla. 1992) .............. 22, 23
Jones v. State, 571 So. 2d 1374 (Fla. 1st DCA 1990) ........ 24
Lopez v. State, 888 So. 2d 693 (Fla. 1st DCA 2004) ......... 21

People v. Sisavath, 118 Cal. App. 4th 1396, 13 Cal . Rptr.
3d 753 (2004) . .. 14

People v. Vigil, 104 P.3d 258 (Col o. App. 2004), cert.
granted, No. 2004 Colo. LEXIS 1030 , 04SC532, 2004 W
2926003 (Col o. Dec. 20, 2004) ........ . ... 14, 25

Perez v. State, 536 So. 2d 206 (Fla. 1988) (Appendix 1)8, 15, 17,

Rodri quez v. State, 436 So. 2d 219 (Fla. 3d DCA 1983) ...... 24
Snowden v. State, 156 Md. App. 139, 846 A.2d 36 (M. App.

2004) . o 14
State v. Basiliere, 353 So. 2d 820 (Fla. 1977) ......... 21, 22
State v. Belien, 379 So. 2d 446 (Fla. 3d DCA 1980) ......... 24
State v. Contreras, 793 So. 2d 51 (Fla. 4th DCA 2001) ...... 25
State v. Courtney, 682 N.W2d 185 (M nn. App. 2004) ........ 13
State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986) ............. 26

State v. Jordan, 630 So. 2d 1171 (Fla. 5th DCA 1993) ....... 24




State v. Townsend, 635 So. 2d 949 (Fla. 2004) 8, 15, 17, 18, 19

STATUTES/ RULES

F.S. 8 90.803(23) .o 19
Fla. R App. P. 9.210 ... .. . 28
Fla. R Crim P. 3.190(])(3) . e 22



PRELI M NARY STATEMENT

The Petitioner was the Prosecution and Respondent was the
Defendant in the Crimnal Division of the Circuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Fl ori da. In this brief, the parties shall be referred to as
t hey appear before this Honorable Court of Appeal except that
Petitioner may al so be referred to as the State.

In this brief, the synbol "A" will be used to denote the

appendi x attached hereto.



STATEMENT OF THE CASE AND FACTS

On Septenber 14, 2005, the Fourth District Court of Appeals
reversed this case for a new trial, finding that the video
statenent of the child victimin this case failed to satisfy the
confrontation clause of the United States Constitution

Contreras v. State, 30 Fla. L. Weekly D 2175 (Fla. 4'" DCA Sept.

14, 2005) .

I n February 1999, the coordinator of the Child Protection
Team (CPT), Linda Davies, working with the Sheriff of Pal m Beach
County took an unsworn video taped statenment of the victim
regardi ng all egations of sexual nolestation (T. 461-462). No | aw
enforcenent was in the room during the interview, but a
detective was in another room connected electronically to the
coordinator (T. 470-471). The child told Davies that her nother
did not tell her what to say during the interview (T. 482). The
child told the interviewer that her father had touched her,
ki ssed her all over, and touched her with his private part (T.
483, 486-488). The child stated to Davies that she had not met
the man who was waiting with her nom (T. 529). Detective Jolly
was waiting with the child s nother. Detective Jolly testified
that he did not talk to the child before she sat with Linda
Davies (T. 595).

Def ense counsel conducted two video taped depositions.



During the first deposition the child indicated that she could
not recall any episodes of nolestation before the charged
incident. The victim said that she had watched the taped
statenment she gave to the social worker and reiterated that
st at enent . The child did not state that penetration occurred

during the nolestation. Contreras v. State, 30 Fla. L. Wekly D

2175 (Fla. 4'" DCA Sept. 14, 2005)%

In May 2000, nearly 10 nonths after deposition I, new
defense counsel sought perm ssion to take another discovery
deposition of the victim saying that prior defense counsel had
destroyed his discovery notes. The Defense al so argued that the
second deposition was necessary to protect Appellant’s right to
confrontation (R 92-95). The trial judge allowed the second
di scovery deposition, but only with limtations and with the
judge watching it from another roomby closed circuit television
to rule on any objections arising during the questioning. In
substance, deposition Il elicited the follow ng testinmony from
the victim

She expected that she would have to be
guesti oned again before trial and at trial
She did not expect to be nervous at tria
because defense counsel would probably be

asking her the sanme questions. Bef ore
deposition Il she asked to see the videotape

!Copies of the Depositions were provided to the Fourth
District Court of Appeal as exhibits to the record.



of her statenment because she "didn't have
such a good nenory" of the incident, and was
having problens renenmberi ng what happened.
She had tried to tell the CPT interviewer
what she wanted to hear. She watched the
vi deot ape before the deposition because, if
she could not remenber, then she could just
say the sane thing she had said before. She
does not renenber Dr. Banta or speaking to
her about the incident. She I|earned the
meaning of the word "vagina" after the
i ncident, so she did not know the difference
t hen between "vagi na" and "pee pee". But she
knows the difference now. She does not know
what "penetration"” neans. Her father did
not stick "hinself inside of her". She has a
better idea of how to describe the incident
now because she knows her anatony better. She
knows it is not her fault and that it happens
to a lot of young girls. She has related the
i nci dent to di fferent peopl e (I aw
enforcenent, therapists, attorneys). She does
remenber talking to someone--maybe it was Dr.
Banta--and did not want to tell the truth
because her nom was present.

Contreras v. State, 30 Fla. L. Weekly D 2175 (Fla. 4'" DCA Sept.
14, 2005).

The record reflects that on May 15, 2000, the defendant
filed a "Notice of Intent to Ofer Hearsay"” in the form of the
victim s deposition "taken under supervision of the Court on My
12, 2000 (R 292-294). Before trial, the State noved to present
the victims trial testinony by videotape, or from outside the
courtroom by closed-circuit live television. The State anended
its request and asked to have the child decl ared unavail able for
trial entirely and to use the ex parte video statenent instead
(R 425-426). The State arranged for the child to be eval uated
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by a psychol ogi st, Dr. Rahai m who opi ned that she would suffer
severe "enotional and psychol ogical harnmt if she testified in
person (R 430-435, R Vol 5, Dr. Rahaim s report). The trial
j udge found her unavail abl e because of the expert's opinion and
all owed the use of the ex parte statenent (R 430-435).

At trial, the State introduced the original videotaped
interview of the child. When the defense raised the |ack of
opportunity to cross examne the child, in his first notion for
judgnent of acquittal, the court commented:

And wi thout, for a nmonent discontinuing [sic]
the inmportance of the Sixth Amendment right
to confrontation, | find that the State has
done a commendable job in eliciting testinony
and evidence which confirmed the accuracies
of everything the child said. And for that
reason, | find that the child s videotape
statenment is highly credible; indeed totally
credi ble. And that cross-exam nation of the
child, had it been possi ble without
traumati zi ng her, would not have yiel ded any

concessions by her that would have | essened
or significantly altered her statenent.

(T. 661).

In addition to the vi deotaped statenent of the victim the
State provided testinony from a coworker, Melvin Robinson, of
t he defendant. He testified the defendant told himthat he had
nmol est ed his daughter after a bachel or party and needed help (T.
567). The State also admtted the defendant's statenent to | aw

enforcenent in which he admtted nolesting, but not commtting a



sexual battery on his daughter( T. 609-611).

Contreras, the victins nother

mol esting the

victim (T. 347-354).

At the close of the State's case, defendant

judgnent of acquittal, arguing:

(T. 649-650).

The tri al

"The State has not proved a prinm
facie case ... [that Defendant]
commtted an act in which the
sexual organ of the defendant
penetrated or had union with the
vagi na of the victim The evidence
used to deduce this elenment of the
crime alleged was a video

that we were not able to cross
exam ne based upon the ruling that

the child was unavailable. ... His
Si xth Amendment ri ght to
confrontation has been

fundanentally affected such that
the evidence certainly cannot be
consi der ed as prim facie
evi dence. "

judge denied the notion, explaining:

"Obvi ously, when the circunmstances
permt sone formof confrontationa

cross exam nation, the child has
t he vi deot ape or one-way mrror set
up. That is the nore preferable
option; certainly preferable to
having a jury hear a statenent by a
child which is not and has not
been subject to cross exam nation.
But in this situation, | think that
we have a great deal of evidence
which totally corroborates what the

child said. ... |1 find that the
child's testinmony is extrenely
credible. ... And wthout for a

6
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monent di scounting the inportance
of the Sixth Anmendnment right to
confrontation, | find that the
State has done a comendable job in
eliciting testinony and evidence
whi ch confirnmed the accuracies of
everything the child said. And for

that reason, I find that the
child's videotape statenent i's
highly credible--indeed totally
credi bl e. And t hat Cross

exam nation of the child, had it
been possible without traumati zing
her, would not have yielded any
concessi ons by her that would have
| essened or significantly altered
her statenent."”

(T. 655-656).
When def ense counsel renewed the notion at the cl ose of al
the evidence, the trial judge said:

"1 would like to ask counsel about
your recol l ection as to the
subsequent videotape or recorded
statenment of the victimthat--that
Defense, | think for good reason,
chose not to bring in because |
don't think it would have been
hel pful to the Defense to do so.

So at the time, Ms. Lynch had
t he opportunity to Cross-
examne.... At that tinme of the
second statenment, the videotape of
the victim the Public Defender's
office ... certainly had the
opportunity to cross-exan ne and
the bottom line there sinply was

t hat the wvictim her sel f, was
consistent and <credible to the
point where | think the defense

wisely realized that it would be no
good to the defendant to bring that
second statenment in because it

7



would do primarily harm to the
def endant by reiterating what she
said in the earlier statenment. And
| do want to nake it a note on the
record that the defendant was not
deni ed t he ri ght of Cross-
exam nation of that victim but
having had the opportunity ...
sinply faced wth a «credible
recitation t hat pretty much
reiterated the earlier one. And,
accordingly, there has been no
deni al of t he ri ght of
confrontation, but sinply a choice
by Defense counsel as to the
i nadvisability of wutilizing that
second video at trial... | want to
note that the State's case
contains a tremendous anount of
credi ble and consistent evidence,
each of t he State W t nesses
corroborating each of t he
other...."

(T. 846-849); Contreras v. State, 30 Fla. L. Wekly D 2175

(Fla. 4'" DCA Sept. 14, 2005). The jury returned a guilty
verdi ct on one count of sexual battery and one count of |ewd and
| asci vi ous nol estation. The Fourth District Court of Appeal
reversed and remanded the case for a new trial, and certified
conflict with the Florida Suprene Court Decisions of State v.

Townsend, 635 So. 2d 949 (Fla. 2004), and Perez v. State, 536

So. 2d 206 (Fla. 1988) (Appendix 1). The Fourth District Court

of Appeals also certified conflict with Blanton v. State, 880

So. 2d 798 (Fla. 5'" DCA 2004). 1d.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeals inproperly reversed

this case. The Defendants right to confrontation was sati sfi ed.
The statenments made by the child victimin this case were not
testinmonial in nature because the child did not mke the
statenents with a reasonabl e expectation that they would be used
prosecutorially. Moreover, the trial court properly found that
child was unavailable to testify at trial. In this case the
record reflects that the child woul d have suffered severe nenta
and enotional harm if she was required to testify.
Additionally, the defendant’s right to confrontation was
satisfied where he was afforded two opportunities to cross
exam ne the victimat pre trial depositions set by the defense.

Lastly, any error is harm ess beyond a reasonabl e doubt .



ARGUMENT

THE FOURTH DISTRICT COURT OF APPEALS
| MPROPERLY REVERSED AND REMANDED THI S CASE
WHERE THE COURT FOUND THAT THE VI DEO
STATEMENT OF THE CH LD VICTIM WH CH WAS
PLAYED FOR THE JURY, FAILED TO SATI SFY THE
REQUI REMENTS OF THE CONFRONTATI ON CLAUSE OF
THE UNI TED STATES CONSTI TUTI ON. ( RESTATED) .

| . The child victimstatenent is not testinonial.

The state submts that the statenents made by the child
victimin this case were not testinmonial in nature because the
child victimin this case could not have made the statenents
with a reasonable expectation that they would be used

prosecutorially. In Crawford v. Washington, 124 S.CT. 1354

(2004) the U.S. Suprenme Court found that the adm ssion of
"testinonial" hearsay statenents pursuant to the "adequate

indicia of reliability" test, espoused in Ohio v. Roberts, 488

U.S. 56 (1982), violated the Confrontation Cl ause.

The Roberts test allows a jury to hear
evi dence, untested by the adversary process,
based on a nere judicial determ nation of
reliability. It t hus repl aces t he
constitutionally prescri bed met hod of
assessing reliability with a wholly foreign
one. In this respect, it is very different
from exceptions to the Confrontation Cl ause
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that make no claimto be a surrogate neans of
assessing reliability. . . . The [Roberts]
framework is so unpredictable that it fails
to provide neaningful protection from even
core confrontation violations. . . . The
unpardonable vice of the Roberts test,
however, is not its unpredictability, but its
denonstr at ed capacity to adm t core
testinonial statements that the Confrontation
Cl ause plainly nmeant to excl ude.

124 S.CT. at 1365-1366. The Court held that the test in Roberts
was "unpredi ctable and inconsistent.” Crawford, 124 S.CT. at
1365.
The Court differentiated between nontestinoni al and

testi nmoni al hearsay:

Where nontestinoni al hearsay is at issue, it

is wholly consistent with the Franmer' design

to afford the States flexibility in their

devel opnent of hearsay |aw - as does Roberts,

and as woul d an approach that exenpted such

statenments from Confrontation Cl ause scrutiny

al together. \Where testinonial evidence is at

i ssue, however, the Sixth Amendnent demands

what the common | aw required: unavailability

and a pri or opportunity for Cross-

exam nati on.
124 S.CT. at 1366. The Suprene Court expressly decided not to
conpr ehensively define testinonial hearsay finding only that "it
applies at a mninmum to prior testinmobny at a prelimnary
hearing, before a grand jury, or at a former trial; and to
police interrogations." Id. at 1365. It did offer sone
gui dance, however. First,"testinonial" statements need not

necessarily be ones given under oath; unsworn statenments may

11



also be "testinonial." 1d. at 1364-65. Second, the Court gave

the follow ng exanples of "testinonial" statenents
Ex parte in-court testinony or its functional
equi val ent . . . such as affidavits,
cust odi al exam nations, prior testinony that
t he defendant was unable to cross-examne, or
simlar pretrial statenents that declarants
woul d reasonabl y expect to be used
prosecutorially . . : extraj udi ci al
statenments cont ai ned in formalized
testinmonial materials, such as affidavits,
depositions, prior testinony, or confessions
: statenents that were nmade under
circunstances which would | ead an objective
witness reasonably to believe that the
statenment would be available for use at a
later trial.

Id. at 1364 (citations omtted)(enphasis added).

In this case, the record reflects that Linda Davies,
"Davi es", the case coordinator of the Child Protection Team of
Pal m Beach, testified regarding the purpose behind her interview
with the victim in this case. Davies job is to take
recommendations from the Departnment of Children and Famlies
regarding child abuse or neglect and conduct interviews with the
alleged victinms, or she mght conplete a psychol ogica
assessnment of that child around different famly nenmbers (T.
462). Davies also coordinates all of the nedical exam nations
(T. 463). Although Davis testified that before she interviews
the child victim she does speak to the Departnent of Children

and Famlies, as well as any |aw enforcenent involved in the

12



case, the purpose of video taping the interviewis for Davies to
be able to go back and | ook at the tape before she wites any
formal reports, as well as to aid in cutting down the nunber of
times the child will have to be interviewed(T. 470). Davi es
never testified that the purpose of the interview and the
vi deotape was so that it could be used in court in lieu of
testi nony. On cross examnation, Davies clarified that the
detective and the <case workers are not sinultaneously
questioning the child before the taped interview (T. 531)2
Davies testified that although she is aware of the allegations
of abuse she goes into the intervieww th an open mnd (T. 531).

Davi es stated that although she has an earpi ece and Detective
Jolly could say things to her, in this case she does not recal
anything he said to her (T. 533).

In this case, it cannot be concluded that a nine year old
child reasonably expected that the statenent she gave to Linda
Davies would | ater be used at trial. In this case, it cannot be
said that the sole purpose of “government” involvenent was to
devel op a case against the accused. Rather, as reflected by the

testinony of Ms. Davies, her involvenent was to find what abuse,

2 Detective Jolly testified although he scheduled the

appoi nt mnent at Honme Safe, his position is totally different
from Ms. Davies as he is there to investigate the allegations
(T. 594). Detective Jolly never questioned or net with the child
at Honme Saf e.

13



if any, actually occurred, not sinply to build a case agai nst
t he accused.

Ot her states with functional equivalents of Florida's child
protective teans have held that simlar statenents are

testinmonial. See State v. Courtney, 682 N.W2d 185 (M nn. App

2004) (video tape of statement given by child victimof sexual
abuse to child protection worker, during which police officer
observed questioning by satellite and interrupted interviewto
advise child protection worker as to specific questions to
propound, deened testinmonial within holding in Crawford); People

v. Sisavath, 118 Cal. App. 4th 1396, 13 Cal.Rptr. 3d 753 (2004)

(hol ding as testinonial under Crawford interview of child victim
of sexual abuse taken and vi deotaped at county facility designed
and staffed for interviewng children suspected of being victins

of sexual abuse); Snowden v. State, 156 wd. App. 139, 846 A. 2d

36, 47 (Md. App. 2004) (testinmony of |icensed social worker
enpl oyed by County Child Protective Services as to statenents
made by child sexual abuse victim held testinonial under

Crawford); People v. Vigil, 104 P.3d 258 (Colo. App. 2004)

cert. granted, No. 2004 Colo. LEXIS 1030 , 04SCh532, 2004 W

2926003 (Colo. Dec. 20, 2004) (videotaped interview of child
vi ctimof sexual abuse by police officer trained in interview ng

child victins held testinonial under Crawford). However, the

14



common factor in all of these cases is that they contain
specific facts detailing the purpose of the interviews. The
State would submt that such a factual determ nation nust be
conducted at the trial court |evel.

In this case the trial court was never given the opportunity
to determine if the 9 year old child reasonably expected the
statement to be used prosecutorially, if the defendant was
arrested or charged prior to the child making the statenent,
when and to whom was the abuse reported, if |aw enforcenent
spoke to the child before she spoke to Linda Davies, and
finally, the purpose of taking the statenent. Detective Jolly,
the officer involved in this case did not speak to the victim
before the interview with Davies took place (T. 595). Moreover,
Jolly testified that he was dressed in civilian clothes so that
the child would not know that he was a police officer (T. 595-
596). Hence the state would submt that at the very least this
case should be remanded so that the trial court could conduct a
proper hearing to determne if the video taped statenent should
in fact be considered testinonial.

1. The Child Victimwas Unavail abl e

In this case, the Fourth District Court of Appeal reasoned

that the state reliance upon State v. Townsend, 635 So. 2d 949

(Fla. 1994) and Perez v. State, 536 So. 2d 206 (Fla.1988), cert.

15



deni ed, 492 U. S. 923, 106 L. Ed. 2d 599, 109 S. C. 3253 (1989)
is msplaced because both are squarely founded on GChio V.
Roberts, 448 U. S. 56, 65 L. Ed. 2d 597, 100 S. Ct. 2531 (1980),
and the problem with Roberts is that its rationale was

explicitly overruled in Crawford. Contreras, 30 Fla. L. Wekly D

2175.
Additionally, the Fourth District Court of Appeal stated:

We do not believe the trial court's finding
that the child was unavailable to testify
satisfies t he Confrontation Cl ause
requi renent of physi cal unavail ability.
Generalized "harm' fromtestifying does not
meke a wtness unavailable wthin the
meani ng of the Sixth Amendnent. The act of
testifying in a public courtroomis indeed
for nost people a trauma, and for none nore
surely than young children. But t he
essential attribute of our accusatory system
established by the Confrontation Clause is
the right of the defendant to confront the
testimony of live witnesses in court. |If
W tnesses are unavail able for Confrontation
Cl ause purposes nerely because of subjective
ment al angui sh and enotional scarring from
testinmony, this protection would cease to
have the certainty and categorical effect
that Crawford holds it was designed to have.

In addition to Crawford, defendant also
argues that the child victimwas not legally
unavail able to testify within the meani ng of
section 90.803(23). He points out that in
finding her unavailable the trial court
erroneously relied on the opinion of a child
psychol ogi st as to sone general, unspecified
harm that m ght result if she testified. He
argues that the court did not explore
sonething less than total wunavailability--
such as having the child testify by closed

16



Contreras,

The Fourth District Court of Appeal

circuit television, rather than live in the
courtroom

We agree that the record does not support
the trial court's finding of unavailability.
The child victims testinony at t he
di scovery deposition denonstrates beyond any
doubt that the child recognized she would
have to testify at trial, that she was
prepared for it, that none of this was her
fault, and that she understood the events
wel |l enough to state her evidence clearly.
Nothing in the psychologist's opinion
testinmony indicates that he considered the
child's own testinmony as to her ability to
testify at trial. She was also 13 at the
time of trial, and thus she no |[|onger
qualified for unavailability under section
90. 803(23).

Under section 90.803(23)(a)(2)(b), a trial
judge may find that a child is unavail able

as a W t ness because t he "child's
participation in the trial or proceeding
would result in a substantial |ikelihood of
severe enotional or nental harm" This
subj ective met hod of det er m ni ng

unavailability does not survive Crawford.
These are the types of "vague standards”
that Crawford criticizes as "manipul able.”
541 U.S. at 68. The Sixth Amendnment is a
"cat egori cal constitutional guarantee[]"
requiring nore stringent standards for
determ ni ng when a witness is unavail able so
that out of court testinony may be utilized.
W certify that our decision today--
conpelled, as it is, by Crawford and the

Supremacy Clause--conflicts with Townsend

and Perez.

30 Fla. L. Weekly D 2175.

that Crawford requires sone new standard to

17
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unavail ability. However, in Crawford, 124 S. Ct at 1370, the
United States Supreme Court found that “[w]here testinonial
statenents are involved, we do not think the Franmers neant to
| eave the Sixth Anmendnment's protection to the vagaries of the
rules of evidence, much |ess to anorphous notions of
"reliability.” The Court also stated that “[al]dm tting
statenments deened reliable by a judge is fundanentally at odds
with the right of confrontation”. 1d. at 1371. |In Qawford, the
Court sinmply receded from t he Roberts
reliability/trustworthiness standard, the Court in no way
attacked the unavailability standard.

Both Townsend and Perez stand for the proposition that a

child is "unavail able" as a witness if the court finds, based on

expert testinony, that a substantial |ikelihood exists that the
child will suffer severe enotional or nmental harmif the child
testifies. This standard is not vague and manipul able as
reasoned by the Fourth District, rather it requires a

particul arized finding of harmto the child. Hence the Fourth
District’s reasoning is msplaced and this Court’s decisions in
Townsend and Perez remain constitutionally sound.

Furthernmore, in this case, the record clearly reflects that
this child would have suffered a particular, severe enotiona

and nental harmif she was required to testify at trial. Dr.

18



Rahaim net with the child, her nother, her guardian ad |litem
the Assistant State Attorney handling the case and revi ewed al

avail able reports (R 431). Dr. Rahaimdeterm ned that at age
13, 4 years after the crime occurred, the child suffered from
Post Traumatic Stress Disorder, and is tornented because she has
a continuing love for her father and feels that she is
responsi ble for the fact that her father is not there with her
and her siblings (R 432). Dr. Rahaimtestified that the traum
of the incident is rekindled every tine she is required to
address the facts of the crinme (R 432). The child told Dr.
Rahai m that when she has been deposed or interviewed or
ot herwi se rem nded of the case she has fantasies about the death
of people, including her father (R 432). Dr. Rahaimreported
that the child “beconmes depressed, intrusive, had obsessi onal
di sturbing thoughts, feels guilty, and experiences periods of
depersonal i zati on or dissociation” (R 432). Additionally, the
child s fantasies include her being dead and viewi ng the world
as though she is not init (R 433). Dr. Rahaimfound that the
child was so disturbed she could not take the stand and to
require her to do so would create the ultimte enotional and
mental trauma (R 433). Hence, it is apparent fromthe facts
adduced below that this was not a case where there was testinony

regardi ng “generalized” harm as characterized by the Fourth
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District, rather it was a particularized trauma suffered by the
child in this case, as required by this court’s decisions in
Townsend and Perez.

Lastly, the Fourth District’s finding that because she was
13 years old at the time of trial, the victim no |onger
qualified for wunavailability wunder section 90.803(23), is
erroneous®. Such a finding is inproper where F.S. § 90.803(23)
states that an out-of-court statenent made by a child victim
with a physical, nental, enotional, or devel opnental age of 11
or less could be adm ssible. In this case, it can be inferred
from Dr. Rahaims evaluation that the child clearly has a
mental, enotional, or devel opnental age of less than 11. Hence,
the Fourth District Court of Appeal erroneously found that the
child in this case was unavail abl e.

I1l. The Defendant’s Sixth Anendnent Rights were Satisfied

Should this court find that the unsworn statenment is in fact
testinmonial, such a finding is irrelevant where the Defendant
had two opportunities to cross examne the child, hence
satisfying Crawford and the Sixth Amendnent. Furt her nor e,
during these two depositions, the defense obtai ned excul patory

evidence refuting the sexual battery charge. The ruling in

3Such a claimwas never raised at the trial |level, nor was
it raised on appeal by the defendant.
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Crawford nerely requires that a defendant have an opportunity at
sone time prior to trial to cross-exanmine the witness. Gawford

124 S. Ct. at 1363; See Blanton v. State, 880 So. 2d 798 (Fl a.

5th DCA 2004) (finding no Crawford violation in a situation where
the State introduced evidence froman el even-year-old witness in
the form of an audi otape of a statenment she made to the police
since the defendant had been given an opportunity, prior to
trial, to cross-exam ne the w tness).

Bel ow, the Fourth District Court of Appeal found that the
Fifth District Court of Appeal decision in Blanton did not save
this case. The Court found as follows:

The contention is that wunder Blanton the
def endant' s di scovery deposition is a
satisfactory substitute for the right of
confrontation at trial. We mght agree with
that proposition if the deposition had been
admtted into evidence along wth the
statenment by the CPT. But there was no
attenpt by the State to do so. It had a
choi ce between adducing evidence that had
faced the cross-exam nation required by the
Confrontation Clause or instead, standing on
an ex parte statenent to a CPT. It is the
State who has the burden of proof, not the
defendant. It is the State who failed to
introduce this confrontation evidence. Not
only does a defendant have no burden to
produce constitutionally necessary evidence
of gquilt, but he has the right to stand
silent during the state's case in chief, al
the while insisting that the state's proof
satisfy constitutional requirenments. We
certify conflict with Bl anton.

* k%
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We do not go as far as Lopez v. State, 888
So. 2d 693 (Fla. 1st DCA 2004) and hold that
a crimnal discovery deposition could never
satisfy Crawford's "prior cross exam nation"
requi rement. The Florida Suprenme Court has
held that a crim nal discovery deposition is
inadm ssible at a crimnal trial even where
the deponent dies after the deposition
because it does not satisfy the Sixth
Amendnment. State v. Basiliere, 353 So. 2d 820
(Fla. 1977). [*23] The court reasoned that
because the defendant was "unaware that [the]
deposition would be the only opportunity he
woul d have to examne and challenge the
accuracy of the deponent's statenents,” the
defense attorney "could not have been
expected to conduct an adequate cross-
exam nation as to matters of which he first
gai ned knowl edge at the taking of the
deposition.” 353 So. 2d at 824-25. W can
envi sion circunstances where defendant is
aware of the State's intention to use a prior
testinonial statenment, is present at a
deposition, and so conducts the <cross
exam nation of the wtness that it m ght
satisfy Crawford.

Contreras, 30 Fla. L. Wekly at D2176.

Bel ow, the Court al so reasoned that the record does not indicate
t hat Contreras was present at either deposition, thereby he was
not afforded the right to face his accuser. 1d.

In State v. Basiliere, 353 So. 2d 820 (Fla. 1977), this

Court held that, because the defendant was not present at the
di scovery deposition and had no notice that the deposition
testinmony could be used at trial, using the deposition as

substanti ve evidence violated the Sixth Arendnent. However this
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case in inapplicable to the facts of the instant case.

Rat her, the State would rely upon Gore v. State, 599 So. 2d

978, 985 (Fla. 1992), wherein this Court found that:

Gore’s claim that he had a right to be
present at the deposition would have nerit
had the deposition been taken by the State to
be used against himat trial. See State v.
Basiliere, 353 So. 2d 820 (Fla. 1977)
(Confrontation Clause mandates presence of
def endant where deposition will be admtted
as substantive evidence against him at
trial); Fl a. R. Crim P. 3.190(j)(3).
However, this deposition was neither taken on
the application of the State nor used agai nst
Gore at trial. The deposition was introduced
into evidence by Gore. Wiile the deposition
was ordered at the suggestion of the State,
in order to get around the continuance
problem this was not a State deposition. The
State would have been quite content if the
defense had decided not to take the
deposition at all, since this testinony
directly contradicted the State's case.
Whi l e a defendant does have the right to be
present when a witness testifies against him
no rule of crimnal procedure, statute, or
judicial decision has ever expanded this
right into a right to be present at the
deposition of a defense wtness, and we
decline to do so now.

In the instant case, the defendant had two opportunities to
“cross exam ne” the child. Both depositions were set by the
defendant in an effort to refute the video taped statenent nmade
to Linda Davies. On April 13, 2000, the Defendant filed a
“Motion to Redepose the Alleged Victini, and argued that because
the State intended to admt child hearsay at trial, he was
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entitled to a second deposition to preserve his right to
confrontation (R 92-95). The defendant intended use the second
video deposition in an effort to preserve his right to
confrontation however changed his mnd at trial. The second
deposition, established that the child s nenory of the incident
was decreasi ng and that penetration may not have occurred, hence
refuting the sexual battery charge. Furthernore, the child
admtted telling Linda Davies what she thought Davies wanted to
hear thereby inpeaching the child s credibility. This was a
defense deposition and the testinony was exculpatory and
i npeachi ng.

As in Gore, Contreras did not have a constitutional right to
be present at the defense depositions as the were taken by the
defense in an effort to confront the accuser (R 92-95). Hence,
the Fourth District Court of Appeals ruling is contrary to this
Court’s precedent in Gore and nust be reversed and the rationale
in Blanton nmust be applied to the instant case.

Additionally, the Fourth District reasoned that Contreras
could not be held responsible for failing to introduce the
depositions at trial because such would put responsibility upon
the defendant to prove his innocence. However, such an anal ysis
begs the question in this case as to whether or not the

defendant’s right to confrontation was actually violated. Such
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an analysis screans out as a “gotcha” tactic, because the
def endant had planned on adm tting the excul patory evi dence at
trial, yet affirmatively withdrew his request to introduce the
deposition at trial. It can be gleaned fromthe record that the
defense chose not to admt the deposition because although it
di d contai ned excul patory evidence, the child s recollection and

testinony remai ned consistent with the original taped statenent.

A conplete switch in a defense counsel’s position should
alert this Court to a potential “gotcha” litigation tactic. See

Rodriquez v. State, 436 So. 2d 219, 221 (Fla. 3d DCA 1983).

Def endants should not be able to sit on their rights and say
nothing until after a jury verdict or court determnation is

render ed. See Jones v. State, 571 So. 2d 1374 (Fla. 1st DCA

1990). Def ense counsel cannot pronote the court or the
prosecutor to act, and then after it has acted, enploy a
duplicitous “gotcha” strategy to gain an advantage or nullify

the action. See State v. Jordan, 630 So. 2d 1171, 1171 (Fl a.

5th DCA 1993). “‘[@Qotcha!’ maneuvers wll not be permtted to
succeed in crimnal, any nore than in civil litigation.” State
V. Belien, 379 So. 2d 446, 447 (Fla. 3d DCA 1980).

In this case, defense counsel nmade a tactical decision not

to admt the video deposition. The trial court reasoned as such
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in denying Appellant’s second notion for judgnent of acquittal,
when it found that the Defendant in fact had an opportunity to
cross examne the victimduring the second video deposition yet
chose not to admt the testinmony at trial (T. 846-848). The
State cannot now be held responsible for failing to admt the
vi deo deposition. Such reasoning clearly puts the state in a
catch-22 situation because the victins original statenent was
admtted there is no theory under which a second cunulative
statenent could have been adm tted bel ow. Rather, had the Trial
Court admtted the second deposition at the state's request, the
def ense coul d have argued that the testinony was cunul ative and
i nproperly bolstered the victims original statenent. The
Fourth District Court of Appeal decision nust be reversed.

| V. ANY ERROR WAS HARMLESS BEYOND A REASONABLE DOUBT

Al ternatively, should this court agree that Appellant's
right to confrontation was violated, any error is harnl ess.
Bel ow the Fourth District Court of Appeal found as foll ows:

The State's harmess error argunment does
little nore than point to strong evi dence of
guilt, when the real test is whether the
error could have conduced to a guilty
verdict. It is not clear from defendant's
conf essi on t hat it woul d have been
adm ssible in the absence of the ex parte
statement. As the Vigil court said under
very simlar circunstances while applying a
Goodwi n harm ess error analysis, "although
t here was unquestionably other corroborating
evi dence presented, we cannot say that the
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erroneous adm ssion of the single nost
persuasi ve evidence of defendant's guilt was
harm ess beyond a reasonable doubt."” 104
P.3d at 264-65.
In this case, the propriety of Appellant’s confession has
previously been argued before the Fourth District Court of

Appeal and found to be adm ssible. See State v. Contreras, 793

So. 2d 51 (Fla. 4'" DCA 2001). The state is at a | oss as to how
the adm ssion of the child victim hearsay relates to the
adm ssibility of Appellant’s confession.

Turning to the nerits, the focus of a harmess error
analysis "is on the effect of the error on the trier-of fact."

State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla. 1986). "The

guestion is whether there is a reasonable possibility that the
error affected the verdict." 1d.

Loni Contreras, the victins nmother testified that she
wal ked into her daughter, the victinms, roomwhile Appellant was
abusing the child (T. 347-354). The victimmade non-testinoni al
statenments(excited utterances) to her nother inmmediately after
the crime occurred and told Loni that the abuse had happened
before (T. 352). Loni Contreras testified that there was senen
on her daughters leg as well as in her bed (T. 353-355). Melvin
Robi nson testified that Appellant admtted to nolesting the
child (T. 567).

Mor eover, the Appellant's confession was taped and played for
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the jury (T. 605, 609-611).

In this case, there is no reasonable possibility, in |ight
of the testinony of Loni Contreras, Melvin Robinson, and the
Appel l ants own confession, that any error regarding the video
tape of the child' s statenments affected the verdict. Rat her,
the child victimhearsay statenent was cunul ative at best. This
Court nust reverse the Fourth Districts decision below and

affirmthe conviction and sentence.
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CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, the State of Florida respectfully requests this
Honor abl e Court to REVERSE the opinion of the Fourth District
Court of Appeal.
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